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Williams  v.  Cumming,  561. 
Willison  v.  Gourlay,  853. 
Wilson  v.  Davies,  315. 
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Actions),  148. 
Wood  v.  Brown,  178. 
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Youart,  Re,  373. 
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April  22nd,  1907. 

C.A. 

OWEN  v.  MERCIER. 

Deed— Conveyance  of  Land — Breach  of  Condition — Unauth- 
orized Insertion  of  Condition  after  Execution  and  Deliv- 
ery of  Deed — Deed  Operative  to  Pas*  Property  notwith- 
standing Defective  Description — Invalidity  of  Condition. 

Appeal  by  defendants  from  judgment  of  Boyd,  C,  12  0. 
L  R  529,  8  0.  W.  R.  151. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclarex,  Meredith,  JJ.A. 

W.  E.  Middleton,  for  defendants. 
C.  A.  Mo?s,  for  plaintiff. 

OsL£R,  J.A. : — The  action  is  brought  to  recover  possession 
of  lot  No.  16  in  the  4th  concession  north  of  the  Kaministiquia 
river,  in  the  township  of  Xeebing.  Plaintiff  relies  upon  the 
breach  of  a  condition  in  the  deed  by  which  he  conveyed  the 
land  to  the  defendants,  or  those  under  whom  they  claim. 

The  material  facts  are  few,  and  may  be  very  briefly  stated. 

The  plaintiff  agreed  to  sell  the  property  to  one  Tonkin 
for  $300,  subject  to  a  mortgage  for  $250. 

On  19th  February,  1904,  a  conveyance  thereof  was  form- 
ally and  completely  signed,  sealed,  and  delivered  by  plaintiff, 
in  which,  at  Tonkin's  request,  the  name  of  one  Martin 
Booth  was  inserted  as  that  of  the  purchaser,  and  plaintiff 
sent  it  to  the  purchaser's  agent  for  registration.  The  pur- 
chase money  had  not  been  paid  in  full,  but  plaintiff  was 
making  no  difficulty  about  that.     The  registrar  declined  to 
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record  the  deed,  on  the  ground  that  the  description  of  the 
property  was  defective,  there  being  a  range  of  concessions  on 
each  side  of  the  Kaministiquia  river,  and  the  description  not 
stating  on  which  side  of  the  river  the  concession  mentioned 
in  it  was  situate.  The  deed  was,  therefore,  returned  to 
plaintiff  in  order  that  the  description  might  be  rectified  by 
writing  in  the  words  "north  of  the  Kaministiquia  river*'  after 
the  words  *'  4th  concession/'  and  this  was  done.  While,  how- 
ever, the  deed  was  in  the  plaintiff's  possession  for  this  pur- 
pose, he  became  aware,  or  thought  he  had  reason  to  suspect, 
that  it  was  the  intention  of  the  purchaser,  or  of  those  for 
whom  he  held  or  to  whom  he  was  about  to  convey  the  prop- 
erty, to  build  a  house  upon  it  which  was  to  be  used  for  the 
purposes  of  a  house  of  ill-fame,  and  he  inserted  at  the  end 
of  the  deed  a  condition  that  in  that  event  the  whole  of  the 
land  should  revert  to  the  vendor,  his  heirs  or  assigns,  with 
&11  improvements  thereon.  Thus  altered,  he  returned  the 
deed  to  the  purchaser,  who,  seeing  that  the  description  had 
been  corrected,  but  in  ignorance  that  any  other  alteration  had 
been  made,  caused  it  to  be  registered. 

The  defendants  are  in  possession  under  the  deed,  the 
purchase  money  has  been  paid,  the  covering  mortgage  paid 
off  and  assigned,  and  valuable  improvements  made  upon  the 
land. 

It  is  unnecessary  to  notice  at  length  the  subsequent  deal- 
ings with  the  property,  as  they  do  not  affect  plaintiffs  rights, 
if  he  is  entitled  to  rely  upon  the  condition. 

We  are  unable  to  adopt  the  view  that,  so  far  as  the  con- 
veyance of  and  title  to  the  land  was  concerned,  the  transaction 
between  the  plaintiff  and  his  vendee  had  not  been  completed 
when  the  deed  was  sent  back  to  him  for  correction.  Having 
been  regularly  signed,  sealed,  and  delivered,  the  deed  had 
become,  as  the  plaintiff  himself  admits,  the  property  of  the 
purchaser,  and,  as  he  also  admits,  he  had  no  authority  what- 
ever to  make  any  change  in  it  beyond  correcting  the  descrip- 
tion for  the  purposes  of  registration.  He  admits,  too,  that 
he  did  not  call  the  attention  of  the  purchaser  to  the  other 
alteration,  and  there  seems  no  reason  to  doubt  that  the  lat- 
ter was  ignorant  that  it  had  been  made  when  he  sent  the  deed 
to  the  registry  office.  It  is  clear  also  that,  whatever  difficulty 
the  omission  in  the  description  may  have  given  rise  to  as 
regards  its  registration,  the  conveyance  was  operative  to  pass 
the  property,  the  fault  in  the  description  merely  rendering 
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it  equivocal  and  causing  a  latent  ambiguity  which  might  be 
rebutted  and  removed  by  extrinsic  evidence :  Miller  v.  Travers, 
8  Bing.  244,  247;  Kean  v.  Drope,  35  U.  C.  R.  415.  And 
as  regards  the  alterations,  the  first,  the  correction  of  the  de- 
scription, would  appear  to  be  harmless,  inasmuch  as  it 
was  made  with  the  consent  of  the  parties  to  the  instrument 
and  to  carry  out  their  intention  at  the  time  of  its  execution : 
Norton  on  Deeds  (1906),  pp.  33,  34,  and  cases  there  cited; 
2  Cyc.  156,  157 ;  2  Am.  &  Eng.  Encyc.  of  Law,  2nd  ed.,  p. 
205.  And  plaintiff  could  derive  no  right  under  the  second, 
even  if  in  form  creating  a  valid  condition,  because  made 
without  consent  after  the  execution  and  delivery  of  the  deed : 
Norton  on  Deeds,  p.  31.  And,  even  if  the  effect  of  the  alter- 
ations, or  one  of  them,  was  to  destroy  the  covenants  in  the 
deed,  yet  they  cannot  operate  to  reconvey  or  take  away  the 
estate  which  had  once  passed  by  it  or  to  prevent  it  from  being 
used  to  shew  its  operation  in  its  unaltered  condition :  Hagar 
v.  O'Neill,  20  A.  R.  198,  216,  and  cases  there  cited. 

There  is  no  question  of  the  deed  having  been  procured 
by  fraud  or  fraudulent  representations.  The  defendants  are 
in  possession;  the  plaintiff  was  bound  to  prove  a  better 
title;  and  this  he  has  entirely  failed  to  do.  The  appeal 
should  therefore  be  allowed  and  the  action  dismissed  with 
costs  throughout. 

Meredith,  J.  A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Moss,  C.J.O.,  Gabrow  and  Maclaren,  JJ.A.,  concurred 


Meredith,  C.J.  May  13th,  1907. 

WEEKLY  COURT. 

Re  MOYER. 

Will— Construction — Pecuniary  Legacies — Spenfic  Bequests 
— Identification  of  Moneys — Recourse  to  General  Personal 
Estate. 

Motion  under  Rule  938  for  order  declaring  the  construc- 
tion of  the  will  of  Joseph  H.  Moyer,  dated  14th  February, 
1898. 
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E.  W.  Boyd,  for  executors. 

M.  J.  MeOarron,  St.  Catharines,  for  James  Moyer  and 
the  husband  and  children  of  Sarah  Fellman. 

J.  A.  Keyes,  St.  Catharines,  for  Catharine  Moyer  in- 
dividually, and  as  administratrix  of  Deborah  Moyer. 

Wi.  Davidson,  for  Orval  Moyer  and  Rebecca  Moyer. 

P.  W.  Harcourt,  for  Roy  Stauffer  and  Norah  Stauffer. 

Meredith,  C.J.: — The  testator  by  his  will  appointed  ex- 
ecutors, whom  he  directed  to  pay  and  discharge  all  his  just 
debts,  funeral  and  testamentary  expenses.  After  this  direc- 
tion the  will  contains  a  bequest  to  the  testator's  wife,  Cath- 
arine Moyer,  in  these  words :  "  Second.  I  will,  devise,  and 
bequeath  to  my  beloved  wife,  Catharine  Moyer,  all  my  per- 
sonal property  of  every  nature  and  kind  soever,  consisting  of 
notes,  bank  accounts,  lumber,  wheat,  and  all  other  personal 
effects,  to  have  and  to  hold  the  same  to  her  own  use  and  bene- 
fit forever." 

He  next  devised  to  his  son  James  the  homestead  farm, 
"  upon  the  condition  that  he  pays  therefor  the  sum  of  $6,000,^ 
which  sum  he  directed  to  be  paid  as  follows:  $1,500  in  one 
year  after  his  death,  $1,000  a  year  for  the  next  two  years- 
thereafter,  and  the  residue  of  $2,500  at  the  death  of  his  wife, 
with  interest  on  the  $2,500  at  the  rate  of  4  per  cent,  per 
annum,  payable  annually,  the  interest  to  be  paid  to  his  exe- 
cutors for  the  benefit  and  use  of  his  widow,  and  if  the  inter- 
est, with  the  interest  which  he  by  a  subsequent  provi- 
sion of  his  will  directed  to  be  paid  by  his  daughter 
Sarah  Fellman,  should  prove  insufficient  for  the  support 
and  maintenance  of  his  widow,  he  directed  that  his  son 
James  should  pay  so  much  of  the  principal  as  with  the 
interest  would  be  sufficient  to  support  and  maintain 
her.  He  ateo  provided  that  his  son  James  should  allow 
and  permit  his  widow  to  use,  occupy,  and  enjoy  the  house 
then  occupied  by  her,  with  the  grapery  and  garden  attached 
to  it,  and  that  his  son  James  should  also  furnish  his  widow 
with  certain  necessaries  and  conveniences  for  her  use. 

He  then  devised  to  his  daughter  Sarah  Fellman  the  farm 
he  had  purchased  from  Delos  W.  Spence,  provided  she  or  her 
assigns  should  pay  to  his  executors  therefor  $4,000,  as  fol- 
lows: $1,000  within  one  year  after  his  decease,  $750  annually 
for  the  next  two  years,  and  the  residue  with  interest  at  the 
rate  of  4  per  cent,  per  annum  on  or  before  the  death  of 
his  wife,  and  he  directed  that  in  the  event  of  the  interest  not 
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being  sufficient  to  support  his  wife,  his  wife  was  "  to  ask " 
his  executors  to  collect  a  portion  of  the  principal  to  support 
and  maintain  her  from  his  daughter  Sarah  as  well  as  from 
his  son  James. 

Then  follow  bequests  of  4  pecuniary  legacies,  one  of 
$1)50  to  his  grandson  Orval  Mover,  one  of  $600  to  his  grand- 
son Boy  Stauffer,  one  of  $600  to  his  granddaughter  Norah 
Stauffer,  and  one  of  $50  to  Rebecca,  widow  of  Noah  Moyer; 
the  first  3  to  be  paid  to  the  respective  legatees,  if  then  of  age, 
upon  the  death  of  the  testator's  widow. 

He  then  bequeathed  to  his  daughter  Sarah  Fellman, 
James  Mover,  and  Deborah  Moyer,  the  proceeds  of  the  sale 
of  his  two  farms  devised  to  James  and  Sarah,  "whether 
purchased  by  Sarah  Fellman  and  James  Moyer  or  other 
parties,  share  and  share  alike,"  after  deducting  out  of  the 
shares  of  each  of  them  certain  specified  sums. 

Then  follow  a  provision  that,  in  the  event  of  either  his 
son  James  or  his  daughter  Sarah,  or  both  of  them,  refusing 
to  accept  the  farms  "  at  the  prices  specified  by  "  the  testator, 
the  executors  should  dispose  of  them  and  divide  the  pro- 
ceeds as  he  had  directed  with  regard  to  the  moneys  to  be 
paid  by  James  and  Sarah,  and  a  declaration  that  the  be- 
quest to  his  widow  did  not  include  "the  proceeds  of  the 
sales  "  of  the  farms. 

James  Moyer  accepted  the  devise  of  the  homestead,  but 
Sarah  Fellman  refused  to  accept  the  devise  to  her  of  the 
Spence  farm,  which  has  been  sold  under  the  direction  of 
the  will. 

The  testator  was  not  possessed  of  any  real  estate  other 
than  the  homestead  and  the  Spence  farm. 

The  question  raised  by  the  motion  is  as  to  the  source,  if 
any,  from  which  the  pecuniary  legacies  are  to  be  paid. 

It  is  argued  upon  the  one  side  that  the  bequest  of  the  per- 
sonal property  to  the  widow  is  specific,  and  that  the  bequest 
of  the  moneys  payable  by  James  Moyer  and  of  the  proceeds 
of  the  sale  of  the  Spence  farm  is  also  specific,  and  that  there 
is.  therefore,  no  fund  to  which  the  pecuniary  legatees  are  en- 
titled to  resort  for  payment  of  their  legacies,  and  on  the  other 
side  it  is  contended  the  the  legacies  referred  to  are  not 
specific,  and  that  the  pecuniary  legacies  are  payable  out  of 
the  general  personal  estate,  which  it  is  contended  consists 
of  the  personalty  bequeathed  to  the  widow  and  the  money 
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payable  by  James  and  the  proceeds  of  the  sale  of  the  Spence 
farm. 

The  contention  that  the  bequests  of  the  moneys  payable  by 
James  Mover  and  of  the  proceeds  of  the  sale  of  the  Spence 
farm  are  specific,  is,  in  my  opinion,  well  founded. 

The  rule  applicable  is  thus  stated  in  Roper  on  Legacies, 
p.  200 :  "  If  a  testator  direct  his  freehold  or  leasehold  estates 
to  be  sold,  and  disposes  of  the  proceeds  in  such  a  form  as 
to  evince  an  intention  to  bequeath  them  specifically,  the 
testamentary  dispositions  will  be  specific,  the  money  is  suffi- 
ciently identified  and  severed  from  his  other  property,  and, 
since  he  has  sufficiently  marked  his  intent  to  distribute  the 
identical  proceeds,  the  bequests  are  accompanied  with  all 
the  requisites  of  specific  legacies/' 

An  instance  of  the  recognition  and  application  of  this  rule 
is  to  be  found  in  Page  v.  Leapingwell,  18  Ves.  463.     .     .     . 

The  gift  of  the  $600  payable  by  James  Moyer  and  the 
proceeds  of  the  sale  of  the  Spence  farm  is  a  specific  legacy 
within  the  meaning  of  this  rule,  the  moneys  are  bequeathed 
specifically,  they  are  identified  and  severed  from  the  other 
property  of  the  testator,  and  the  intent  to  distribute  the 
identical  moneys  is  clear. 

In  In  re  Ovey,  Broadbent  v.  Barrow,  20  Ch.  D.  676,  the 
Court  of  Appeal  had  to  consider  what  is  necessary  to  con- 
stitute a  specific  legacy.  Without  attempting  to  give  an 
exhaustive  definition  of  a  specific  legacy,  the  Master  of  the 
Rolls  (Jessel)  indicated  that,  speaking  generally,  it  is  neces- 
sary to  make  a  legacy  specific,  that  the  subject  of  it  be  a 
part  of  the  testator's  property,  a  part  emphatically  as  dis- 
tinguished from  the  whole,  a  severed  or  distinguished  part, 
and  not  the  whole  in  the  meaning  of  being  the  totality  of 
the  testator's  property,  or  the  totality  of  the  general  residue 
of  his  property  after  having  given  legacies  out  of  it,  and 
Lindley,  L.J.,  adopted  as  a  working  though  not  an  exhaustive 
definition,  of  a  specific  legacy,  that  it  is  "  a  bequest  of  a 
specified  part  of  the  testator's  personal  estate  which  is  so 
distinguished :"  p.  684.  The  case  was  taken  to  the  House  of 
Tx>rds,  and  is  reported,  sub  nom.  Robertson  v.  Broadbent, 
8  App.  Cas.  812,  and  there  the  Lord  Chancellor  (Selborne) 
said  that  the  principle  of  the  exemption  of  personal  estate 
specifically  bequeathed  from  being  applied  in  payment  of 
pecuniary  legacies  is  that  it  is  necessary  to  give  effect  to  the 
intention  apparent  by  the  gift,  and,  referring  to  the  power  of 
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a  testator,  as  against  all  persons  taking  benefit  under  his  will, 
to  release  a  particular  chattel  forming  part  of  his  personal 
property  from  liability  for  his  debts,  said :  "  The  same 
principle  applies  to  everything  which  a  testator  identifying 
it  by  a  sufficient#description  and  manifesting  an  intention  that 
it  should  be  enjoyed  or  taken  in  the  state  and  condition  in- 
dicated by  that  description,  separates  in  favour  of  a  particu- 
lar legatee  from  the  general  mass  of  his  personal  estate  the 
fund  out  of  which  pecuniary  legacies  are  in  the  ordinary 
course  payable:"  p.  815. 

Speaking  of  this  statement,  Lord  Blackburn  said :  "  I  do 
not  know  if  it  were  necessary  to  give  a  definition  of  a  specific 
legacy  that  any  would  come  nearer  to  my  idea  than  what  has 
just  been  said  by  the  Lord  Chancellor  in  this  case :"  p.  820. 

The  legacy  in  question  in  this  case,  in  my  opinion,  comes 
clearly  within  this  definition,  and  is  therefore  a  specific 
legacy. 

The  same  case  determines  that  such  a  bequest  as  that  to 
the  testator's  widow  of  his  personal  estate  is  not  specific. 

It  follows,  therefore,  that  the  pecuniary  legatees  are  en- 
titled to  have  recourse  to  the  general  personal  estate  be- 
queathed to  the  widow,  but  not  to  the  fund  bequeathed  to 
Sarah  Fellman,  James  Mover,  and  Deborah  Moyer,  for  the 
payment  of  their  legacies. 

I  have  no  doubt  that  the  meaning  I  am  compelled  to  give 
to  the  language  which  the  testator  has  used  to  express  his 
testamentary  intentions  will  defeat  his  real  intention,  and  I 
should  have  been  glad,  therefore,  to  have  found  in  the  will 
something  which  would  enable  me  to  hold  that  that  intention 
bad  been  expressed,  but  I  have  found  nothing. 

There  must,  therefore,  be  judgment  declaring  the  true 
construction  of  the  will  to  be  in  accordance  with  the  opinion 
I  have  expressed,  and  the  costs  of  all  parties  must  be  paid  out 
of  the  general  personal  estate  bequeathed  to  the  widow. 


Boyd,  C.  May  13th,  1907. 

TRIAL. 

BTCKELL  v.  WOODLEY. 

Way — Private  Way — Trespass — Boundary — User  —  Evidence 

— Costs. 

Action   to  recover  possession  of  a  strip  of  land  in  the 
fown  of  Dtmdas  and  to  restrain  defendant  from  trespassing 
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thereon  and  for  damages.    Counterclaim  to  establish  a  right 
of  way,  etc. 

J.  W.  Lawrason,  Dundas,  for  plaintiffs. 

A.  E.  Wardell,  Dundas,  for  defendant.     • 

Boyd,  C. : — There  appears  to  be  but  little  accurate  evid- 
ence of  details  ....  I  think  it  is  well  proved  that 
double  gates  were  placed  on  the  12  or  14  feet  in  question, 
upon  Matilda  street,  towards  the  end  of  1894.  This  was  the 
first  time  that  any  opening  for  entrance  upon  the  property 
was  made  at  that  point.  Before  that  time  there  had  been 
gates  for  the  use  of  the  brick  cottage  on  the  piece  of  land  sold 
(out  of  the  larger  block)  to  Sutherland  in  August,  1894. 
That  appears  to  be  the  obvious  reason  of  the  change,  not  to 
afford  means  of  access  to  the  small  wooden  cottage  now  owned 
by  defendant,  but  for  convenient  or  necessary  access  to  the 
main  building,  the  brick  cottage,  now  owned  by  plaintiffs. 
Up  to  the  end  of  1894  there  had  been  a  fence  where  the  double 
gates  now  are,  and  the  occupants  of  the  wooden  cottage 
made  use  of  a  small  wicket  gate  to  get  to  the  street  from  the 
back  porch  door,  while  they  get  in  coal  or  wood  either  by 
throwing  it  over  the  fence  or  by  using  a  "chute"  (or  spout) 
which  Mrs.  Graham  says  was  on  the  street  at  the  front  of  the 
wooden  cottage.     .     .     . 

The  only  access  to  the  site  of  the  alleged  lane  from  the 
street  began  in  1894,  and  the  critical  question  is,  what  use 
was  made  of  this  12  or  14  feet  down  to  the  time  the  wooden 
cottage  was  conveyed  in  April,  1899,  to  the  person  under 
whom  defendant  claims.     .     .     . 

I  take  it  that  the  place  was  used  as  a  yard,  and  that 
wood  and  coal  were  taken  into  it  through  the  gates  inter- 
mittently with  horse  and  rig.  But  there  is  no  evidence  of 
any  defined  driveway  or  lane,  no  beaten  road,  nothing  of  a 
visible  or  continuous  nature  to  indicate  any  apparent  right. 

It  is  not  clear  whether  Armes's  occupation  ended  in  1893 
or  1899.  but,  even  if  extending  to  the  later  date,  it  falls 
short  of  shewing  a  right  of  way  enjoyed  with  or  appurtenant 
to  the  wooden  cottage.  There  is  other  evidence  ...  "to 
shew  that  at  the  time  of  the  purchase  by  his  son  (through 
whom  defendant  claims)  it  was  supposed  that  the  line  bound- 
ing the  purchase  would  come  some  inches  into  the  porch,  and 
the  son  said  he  would  move  the  porch,  but  was  prevented 
from  doing  so  by  illness,  and  he  was  told  at  that  time  that 
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the  12  or  14  feet  were  reserved  for  the  use  of  the  brick  cot- 
tage. This  explanation  of  the  situation  appears  to  me  to 
accord  better  with  all  the  other  circumstances  than  the  claim 
to  have  the  land  open  to  joint  user  by  both  tenants. 

I  find  that  the  true  boundary  will  give  two  feet  more  land 
to  defendant  than  was  supposed  at  the  date  of  purchase,  and 
thereby  access  will  be  afforded  from  the  back  porch  to  the 
wicket  gate  attached  to  the  wooden  cottage,  and  as  for  wood 
and  coal,  that  can  be  delivered  in  the  same  way  as  was  done 
before  the  erection  of  these  double  gates  in  1894. 

Success  is  divided ;  the  claim  as  to  right  of  way  fails,  but 
defendant  is  entitled  to  a  larger  strip  of  land  along  the 
porch  than  was  conceded  by  plaintiff.  The  boundary  should 
be  defined  as  according  to  the  line  laid  down  in  Mr.  Fair- 
child's  plan,  and  neither  party  should  get  costs. 

The  question  of  law  I  do  not  consider  at  length,  but  I 
have  grave  doubts  whether  any  right  of  user  over  the  strip 
of  land  would,  in  the  circumstances  found,  pass  to  the  owner 
of  the  wooden  cottage  either  by  implication  or  under  the 
Conveyancing  Act,  R.  S.  0.  1897  ch.  119,  sec.  12;  Roe  v. 
Siddons,  22  Q.  B.  I).  237;  Watts  v.  Kelson,  L.  R.  6  Ch.  173. 


May  13th,  1907. 

divisional*  court. 

MARKLE  v.  SIMPSON  BRICK  CO. 

Negligence — Master  and  Servant — Injury  to  and  Death  of 
Servant — Action  by  Widow  for  Damages — Findings  of 
Jury — Accident — Cause  of. 

Appeal  bv  plaintiff  from  judgment  of  Riddell,  J.,  9  0. 
W.  R.  436. 

M.  J.  O'Reilly,  Hamilton,  for  plaintiff. 

G.  Lynch-Staunton,  K.C.,  and  N.  Somerville,  for  defend- 
ants. 

The  Court  (Meredith,  C.J.,  Clute,  J.,  Mabee,  J.), 
dismissed  the  appeal  with  costs. 
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May  13th,  1907. 

C.A. 

Re  KAY  AND  WHITE  SILVER  CO. 

Land  Titles  Act — Registration  of  Cautiotis — Claims  for  Com- 
pensation— Bona  Fides — Terminating  Cautions. 

Appeal  by  J.  Wilbur  Kay  from  order  of  Mabee,  J.,  9 
0.  W.  R.  712. 

W.  H.  Blake,  K.C.,  for  appellant. 

J.  Shilton,  for  the  White  Silver  Co. 

The  Court  (Moss,  C.J.O.,  Osler,  G  arrow,  Maclaren, 
JJ.A.),  dismissed  the  appeal  with  costs. 


May  13th,  1907. 

C.A. 

STILL  v.  HASTINGS. 

Malicious  Prosecution — Want  of  Reasonable  and  Probable 
Cause — Functions  of  Judge  and  Jury — Nonsuit — Setting 
Aside — New  Trial. 

Appeal  by  defendant  from  order  of  Divisional  Court,  9 
0.  W.  R.  121,  13  O.  L.  R.  322,  setting  aside  nonsuit  and 
directing  a  new  trial. 

E.  F.  B.  Johnston,  K.C.,  for  defendant. 
D.  O'Connell,  Peterborough,  for  plaintiff. 

The  Court  (Moss,  C.J.O.,  Osler.  Garrow,  Maclaren, 
Meredith,  JJ.A.),  dismissed  the  appeal  with  costs. 
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Mobson,  Jun.  Co.  C.J.  May  14th,  1907. 

lOTH  DIVISION  COURT,  YORK. 

REX  v.  DEVINS. 

Sunday— Lord's  Day  A  ct — Restaurant-keeper  —  Supplying 
Food — Candies  and  Oranges  not  Eaten  on  Premises — Con- 
viction— Appeal. 

Appeal  by  John  Devins  from  a  conviction  made  by  one  of 
the  police  magistrates  for  the  city  of  Toronto  under  the  old 
Lord's  Day  Act,  C.  S.  U.  C.  1859  ch.  104,  sec.  1,  but  which, 
so  far  as  the  point  involved  in  this  appeal  is  concerned,  dif- 
fers in  no  material  way  from  the  new  Lord's  Day  Act,  6 
Edw.  VII.  ch.  27,  which  came  into  force  on  1st  March,  1907. 
Section  1  enacts  as  follows :  "  It  is  not  lawful  for  any  mer- 
chant, tradesman,  artificer,  mechanic,  workman,  labourer,  or 
any  other  person  whatsoever,  on  the  Lord's  day,  to  sell  or 
publicly  shew  forth  or  expose  or  offer  for  sale,  or  to  purchase, 
any  goods,  chattels,  or  other  personal  property  or  any  real 
estate  whatsoever,  or  to  do  or  exercise  any  wTorldly  labour, 
business,  or  work  of  his  ordinary  calling  (conveying  travellers 
or  His  Majesty's  mails  by  land  or  by  water,  selling  drugs  and 
medicines,  and  other  works  of  necessity  and  works  of  charity 
tJ.ly  excepted.)" 

The  appeal  was  taken  under  sec.  1  of  ch.  10  of  4  &  5  Edw. 
VII.,  which  amended  the  Criminal  Code,  1892,  by  directing 
that  the  appeal,  in  cases  where  a  fine  and  not  imprisonment 
was  imposed,  should  be  to  the  Division  Court  of  the  division 
of  the  county  in  which  the  cause  of  the  information  or  com- 
plaint arose,  instead  of  to  the  Court  of  General  Sessions 
of  the  Peace,  as  formerly. 

J.  Haverson,  K.C.,  for  the  defendant. 

W.  Johnston,  for  the  informant. 

Morson,  Jun.  Co.  C.J.: — The  information  was  laid  by 
Inspector  Archibald,  of  the  city  morality  department,  against 
the  appellant  as  a  shop-keeper,  and  not  as  a  restaurant-keeper, 
but,  at  the  request  of  the  inspector  and  on  the  consent  of 
the  appellant,  the  conviction  was  made  against  him  as  a 
restaurant-keeper.  This  was  for  the  purpose  of  a  test  case 
to  determine  whether  the  selling  of  candies  and  oranges  by  a 
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restaurant-keeper  on  the  Lord's  day  is  part  of  his  ordinary 
calling;  if  it  is,  there  is  no  offence  under  the  Lord's  Day 
Act — a  restaurant  coming  within  the  exception  and  admit- 
tedly a  work  of  necessity. 

The  conviction  is  as  follows:  ""That  John  Devins  on  the 
7th  April,  1907,  at  the  city  of  Toronto,  in  the  county  of 
York,  being  on  the  said  day  a  restaurant-keeper,  did  contrary 
to  law  do  and  exercise  worldly  labour,  business,  and  work 
of  his  ordinary  calling  as  such  restaurant-keeper,  selling 
candies  and  oranges,  the  said  worldly  labour,  business,  and 
work  not  being  conveying  travellers  or  His  Majesty's  mail  by 
land  or  water,  selling  drugs  and  medicines,  nor  other  work 
of  necessity  or  work  of  charity,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided." 

The  facts  shortly  are  as  follows:— 

The  appellant  is  a  licensed  restaurant-keeper,  carrying 
on  business  on  week  days  and  Sundays  at  the  Sunnyside  cross- 
ing in  the  city  of  Toronto,  where  he  serves,  amongst  other 
things,  ham  and  eggs,  tea,  coffee,  sandwiches,  and  cakes,  for 
light  meals,  and  heav;or  meals  if  desired.  Some  guests 
eat  their  meals  at  the  tables,  others  take  them  away.  The 
offence  for  which  he  was  convicted  was  selling  candies  and 
oranges  on  the  Lord's  day  to  several  guests  who  did  not  eat 
them  in  the  restaurant. 

The  appellant  now  appeals  from  the  conviction,  on  the 
ground  that  the  selling  was  part  of  his  ordinary  business  of 
a  restaurant-keeper,  and  therefore  no  offence  under  the  Act. 

It  is  to  be  noticed  that  the  appellant  in  his  evidence  said 
he  did  sell  candies  and  oranges  as  part  of  his  ordinary  busi- 
ness, and  was  not  contradicted.  The  only  question  then  for 
my  decision  is,  whether  the  sale  of  the  candies  and  oranges 
by  the  appellant  was  in  the  exercise  of  his  ordinary  calling  of 
a  restaurant-keeper — and  in  deciding  this,  I  am  deciding  the 
point  I  was  asked  to  decide  as  a  test  case,  applicable  to  all 
restaurants  and  eating  houses. 

It  is  quite  clear,  if  the  appellant  kept  a  candy  shop  and 
not  a  restaurant,  the  selling  of  the  candies  on  the  Lord's 
day  would  be  an  offence  under  the  Act,  a  candy  shop  not 
being,  like  a  restaurant,  a  work  of  necessity,  and  therefore 
not  exempt. 

It  appears  from  the  uncontradicted  evidence  that  the 
appellant  was  a  bona  fide  restaurant-keeper,  and  sold,  amongst 
other  things,  candies  and  oranges. 
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In  Begina  v.  Albertie,  3  Can.  Criin.  Cas.  35G,  20  C.  L.  T. 
Occ.  X.  123,  it  was  decided  by  the  late  Judge  McDougall 
that  ice  cream  was  a  food,  and  the  sale  of  it  on  Sunday  by  a 
restaurant-keeper  was  not  an  offence  under  the  Act. 

Judge  Morgan  also  decided  in  Rex  v.  Meyers  (unre- 
ported) that  candies  were  a  food,  and  the  sale  of  them  on 
Sundays  by  the  restaurant-keeper  was  part  of  his  ordinary 
calling,  and  was  not  an  offence.  I  agree  with  both  these 
decisions.  It  has  not  been  proved  that  the  appellant  in  this 
case  kept  a  candy  shop,  as  contended  by  the  respondent,  and 
I  must  therefore  treat  him  as  a  restaurant-keeper  only,  who 
keeps  for  sale  to  his  customers,  amongst  other  things,  can- 
dies and  oranges  with  which  to  supply  their  various  wants, 
and  it  must  be  the  customer  and  not  the  appellant  who  de- 
cides what  those  wants  are. 

The  kind  of  food  each  customer  may  want  depends  largely 
on  his  tastes,  his  appetite,  or  perhaps  the  length  of  his  purse. 
This  being  so,  and  in  the  absence  of  any  statutory  Lord's 
day  bill  of  fare  fixing  what  kinds  of  food  shall  be  eaten  on 
the  Lord's  day,  it  is  surely  competent  for  the  customer  to. 
choose  what  he  may  eat.  He  may  prefer  every  and  all  kinds 
of  food  the  restaurant  provides  if  his  appetite  so  prompts,  or 
only  some  of  them.  He  may  prefer  ice  cream,  as  in  the  Al- 
bertie  case,  or  candies,  as  in  the  Meyers  case.  I  do  not 
think  he  is  bound  to  sit  down  at  a  table  and  eat  what  we 
ordinarily  understand  by  a  meal,  light  or  heavy.  He  may,  I 
think,  instead  of  a  meal,  be  allowed  to  purchase  some  light 
food,  such  as  ice  cream,  oranges,  or  candies,  and  take  them 
away  if  he  pleases.  In  the  Meyers  case  Judge  Morgan  held 
that  candies  could  be  eaten  on  or  off  the  premises.  I  do  not 
think  it  makes  any  difference  in  principle  that  the  appellant 
knew  he  was  selling  the  candies  or  oranges  for  the  purpose 
of  being  taken  away ;  it  cannot  change  his  position  of  a  rest- 
aurant-keeper so  long  as  the  restaurant  is  a  bona  fide  one. 
The  respondent  admitted  on  the  argument  that  it  would  not 
be  an  offence  if  it  was  ham  and  eggs  the  appellant  sold,  if 
eaten  on  the  premises,  but  I  fail  to  see  any  distinction  in 
principle  between  ham  and  eggs  and  candies  and  oranges. 
They  are  all  sold  as  food,  and  that  candies  and  oranges  are 
food  is  undoubted.  The  late  Judge  McDougall  said  in  the 
Alhertie  case,  what  is  applicable  here :  C€l%  he  (the  restaurant- 
keeper)  to  be  excused  from  the  penalty  if  he  furnishes  to  one 
customer  a  cut  from  a  hot  joint,  some  vegetables,  and  a 
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cup  of  tea  and  coffee,  but  is  liable  to  the  penalty  should  ho 
supply  to  another  customer  a  dish  of  ice  cream  and  a  glass  of 
water  or  a  biscuit  and  a  glass  of  milk  ?  If  it  is  lawful  for  an 
inn-keeper  or  an  eating-house  keeper  to  supply  meals  on  a 
Sunday,  is  he  bound  to  catechise  his  customers  and  satisfy 
himself  before  serving  them  that  they  are  hungry  and  need 
food  to  refresh  them,  or  must  he  refuse  them  any  trifling 
nourishment  short  of  a  full^course  dinner?" 

The  case  of  Rex  v.  Sabine,  decided  by  Judge  Winchester, 
and  relied  on  by  the  respondent,  is  easily  distinguishable. 
The  appellant  Sabine  was  fined  for  selling  ice  cream  soda 
on  Sunday,  but  contended  that  in  so  doing  he  was  within 
the  exemption,  being  a  restaurant-keeper.  He  had,  it  is  true, 
a  restaurant  license,  but  the  learned  Judge  held,  on  the 
evidence,  that  he  was  a  candy  shop-keeper  and  not  a  bona 
fide  restaurant-keeper,  having  obtained  the  license  only  as  a 
blind  to  enable  him  to  sell  ice  cream  and  ice  cream  soda  on 
Sundays,  and  therefore  properly  dismissed  his  appeal.  The 
learned  Judge  said  in  his  judgment:  "In  the  present  case 
I  am  satisfied  that  the  defendant  was  not  strictly  and  exclu- 
sively carrying  on  the  business  of  a  victualler,  but,  on  the 
other  hand,  he  was  carrying  on  the  business  of  a  candy  and 
ice  cream  store ;  that  he  obtained  the  victualling  house  license 
in  order  to  enable  him  to  sell  ice  cream  soda  and  ice  creajgpL 
on  Sundays  during  the  summer  weather. "  He  has  not  de- 
cided that  a  bona  fide  restaurant-keeper  cannot  pell  ice 
cream  soda  on  Sundays. 

It  was  also  contended  by  the  respondent  that  because 
the  candies  and  oranges  were  not  eaten  on  the  appellant's 
premises,  this  made  the  premises  a  shop,  and  therefore  the 
selling  of  them  was  an  offence,  a  candy-shop  not  being,  as  I 
have  already  said,  exempt  under  the  Act.  I  cannot  give 
effect  to  this  contention.  To  hold  that  a  restaurant  is  only  a 
place  where,  according  to  the  common  idea,  meals  alone  are 
served  from  a  bill  of  fare  to  be  eaten  on  the  premises  at  tables 
or  counters,  would,  in  my  opinion,  be  too  narrow  a  definition 
of  the  word  <€ restaurant "  or  "eating  house."  I  prefer  to 
hold,  in  the  light  of  modern  progress  and  requirements,  that 
it  is  a  place  where,  in  addition  to  such  foods  as  are  ordinarily 
sold,  there  is  also  sold  ice  cream,  ice  cream  soda,  candies, 
oranges,  and  other  things  of  a  like  nature,  to  be  eaten  either 
on  or  off  the  premises.  What  difference  does  it  make  if  they 
are  eaten  off  the  premises?  To  contend,  as  the  respondent 
does,  that  it  is  no  offence  if  eaten  on  the  premises,  but  if 
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eaten  off  them,  it  changes  the  restaurant  into  a  shop  and 
is  an  offence,  seems  to  me  an  unsound  contention.  The 
offence  against  the  Act  is  surely  in  the  sale,  and  not  in  the 
eating.  It  is  the  restaurant-keeper  who  offends  in  selling 
contrary  to  the  Act,  and  not  the  customer  in  eating. 

I  can  therefore  come  to  no  other  conclusion,  under  all  the1 
circumstances,  than  that  candies  and  oranges  may  be  sold  on 
the  Lord's  day  by  a  bona  tide  restaurant-keeper  as  part  of 
his  ordinary  business  or  calling,  without  any  penalty,  under 
either  the  old  or  new  Lord's  Day  Act,  and  that  the  appellant 
in  this  case  did  not  commit  any  offence.  In  so  concluding, 
I  have  not  lost  sight,  I  trust,  of  the  necessity  for  the  due 
and  proper  observance  of  the  Lord's  day,  and  I  do  not 
think  my  conclusion  will  in  any  way  interfere  with  it.  I 
agree  with  what  the  late  Lord  Kenyon,  C.J.,  said  in  Rex  v. 
Younger,  5  T.  E.  449:  "I  am  for  the  observation  of  the 
Sabbath  but  not  for  a  pharisaical  observation  of  it." 

The  conviction  will  therefore  be  quashed,  but,  this  being 
a  teat  case,  without  costs. 


Cabtwbioht,  Master.  May  15th,  1907. 

chambers.  * 

KINGSWELL  v.  McKNIGHT. 

Judgment  Debtor — Examination  of — Second  Examination — 
Application  for — Rule  900. 

Motion  under  Rule  900  by  plaintiff  (judgment  creditor) 
for  a  second  examination  of  defendant  as  a  judgment  debtor. 

Britton  Osier,  for  plaintiff. 

W.  J.  Elliott,  for  defendant. 

The  Master: — The  application  is  supported  only  by  an 
affidavit  of  plaintiff's  solicitor  that  he  has  been  informed 
by  his  client  and  verily  believes  that  "an  agreement  exists 
whereby  the  said  defendant  is  entitled  to  an  interest  in  a 
claim  known  as  the  '  Nugget  Claim.'"  The  defendant  was 
examined  as  to  this  on  11th  March  last  on  plaintiff's  motion 
for  a  receiver.     After  judgment  in  the  action  he  was  ex- 
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amined  as  a  judgment  debtor  on  1st  May  instant,  when  this 
question  was  again  gone  into  as  fully  as  could  be  done.  On 
both  occasions  defendant  positively  denied  having  any 
interest  in  this  or  any  other  property  of  any  kind  in  this 
province. 

On  the  authority  of  Watson's  Case,  15  P.  H.  42  <,  16  P.  R. 
55,  I  think  the  motion  cannot  succeed.  There  the  appli- 
cant gave  specific  reasons  for  making  the  motion,  but  the 
order  of  the  Master  in  Chambers  for  the  further  examination 
was  reversed  by  the  Chancellor  with  costs.  The  present 
case  is  not  so  strong,  and  there  does  not  appear  any  reason 
for  supposing  that  a  new  examination  will  be  more  success- 
ful than  that  ta£en  two  weeks  ago. 

The  motion  will,  therefore,  be  dismissed  with  costs  to 
be  set  off  against  plaintiff's  judgment. 

I  have  not  found  any  case  in  which  a  second,  not  to 
say  a  third,  examination  has  been  granted  under  the  Rule 
in  question. 


Riddell,  J.  May  15th,  1907. 

CHAMBERS. 

Re  REDMAN. 

Devolution  of  Estates  Act — Sale  of  Land  by  Administrators 
— Consent  of  Official  Guardian — Sale  Free  from  Dower — 
Widow  a  Lunatic — Necessity  for  Order  —  Terms — Pay- 
ment into  Court  for  Benefit  of  Widow — Costs. 

Application  by  the  administrators  of  the  estate  of  a 
deceased  person  for  an  order  enabling  them  to  convey  lands 
of  the  deceased  free  from  the  dower  of  the  widow. 

P.  H.  Bradford,  for  the  applicants. 

F.  W.  Hareourt,  for  the  widow  and  her  child. 

Riddell,  J.: — The  decedent  died  on  16th  December, 
1900,  intestate,  leaving  him  surviving  his  widow  and  one 
child,  16  years  of  age.  The  widow  has  been  for  several 
years  in  the  Mimico  asylum,  and  is  insane.  Letters  of 
administration  have  been  taken  out,  and  the  administrators 
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are  desirous  of  selling  the  real  estate  of  the  deceased.  The 
official  guardian  and  inspector  of  prisons  and  public  charities 
agree  that  such  a  sale  is  proper.  The  order  should  be  made 
as  asked  under  the  provisions  of  the  Devolution  of  Estates 
Act,  K.  S.  O.  1897  ch.  127,  sec.  11.  The  widow  is  unable 
to  elect  under  sec.  4  (2).  The  whole  of  the  purchase  money 
will  be  paid  into  Court,  and  the  income  of  one-third  applied 
for  the  benefit  of  the  widow  until  her  death  or  recovery 
or  until  further  order.  It  was  necessary  to  come  to  the- 
Com!  for  an  order  such  as  is  now  directed,  sec.  16,  as 
amended  by  6  Edw.  VII.  ch.  23,  sec.  3,  not  enabling  the 
administrators  to  sell  free  from  dower.  The  costs,  there- 
fore, will  be  paid  out  of  the  estate;  but  the  widow's  share 
should  not  bear  any  portion  of  these  costs,  as  the  necessity 
arose  from  no  act  or  default  of  hers. 


May  15th,  1907. 


DIVISIONAL  COURT. 

VEZINA  v.  WILL  H.  NEWSOME  CO. 

Foreign  Judgment — Judgment  Recovered  in  Circuit  Court  of 
Quebec  against  Company  Domiciled  in  Ontario — Want  of 
Jurisdiction— Nullity— 22  Vict.  ch.  5,  sec.  58  (C.)— 
Repeal  by  Subsequent  Legislation— Rules  of  International 
Law. 

Appeal  by  defendants  from  order  of  senior  Judge  of 
County  Court  of  York,  upon  a  motion  by  plaintiff  for  sum- 
mary judgment  under  Rule  603,  allowing  judgment  to  be 
entered  for  the  amount  sued  for. 

The  action  was  brought  on  a  judgment  recovered  by 
plaintiff  against  defendants  on  4th  October,  1906,  in  the 
Circuit  Court  of  the  district  of  Quebec,  in  the  province  of 
Quebec. 

A.  Cohen,  for  defendants. 

W.  E.  Baney,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Magee,  J.r 
Mabee,  J.),  was  delivered  by 

▼OL.  X.  O.W.B.    HO.  1—2 
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Meredith,  C.J.: — According  to  the  affidavit  of  the 
president  of  the  defendant  company,  filed  upon  the  motion 
for  judgment,  the  company,  at  the  time  the  Quebec  action 
was  begun,  had  no  office  or  agent  in  the  province  of  Quebec, 
the  company  having,  as  the  affidavit  states,  "sold  out  its 
Quebec  business  on  the  1st  day  of  July,  1906." 

The  defendant  company  were  incorporated  under  the 
Ontario  Joint  Stock  Companies  Letters  Patent  Act,  and 
their  head  office  was  and  is  at  Toronto. 

In  the  exemplification  of  the  Quebec  judgment  the  com- 
pany are  described  as  a  body  corporate  and  politic  having 
their  head  office  in  Toronto,  Ontario,  and  also  a  business 
office  in  Montreal  for  the  province  of  Quebec,  and  the 
judgment  is  a  default  judgment  for  want  of  appearance. 

Granting  that  the  original  cause  of  action  arose  in  the 
province  of  Quebec,  the  question  for  decision  is  whether, 
assuming  the  statements  in  the  affidavit  of  the  president  of 
the  company  to  be  true — as  they  must  be  presumed  to  be 
for  the  purpose  of  the  motion  or  judgment — is  the  judg- 
ment of  the  Quebec  Court  one  which  should  be  recognized 
by  the  Courts  of  this  province  as  a  judgment  binding  on 
defendants  ? 

It  was  conceded  by  counsel  for  plaintiff,  and  there  is  no 
doubt,  that,  unless  jurisdiction  was  conferred  upon  the 
Quebec  Court  by  22  Vict.  ch.  o,  sec.  58,  and  the  provisions 
of  that  section  are  still  in  force,  the  judgment  sued  on  is 
in  this  province  a  nullity. 

The  general  rule  of  international  jurisprudence  appli- 
cable is  stated  by  Earl  Selborne  in  delivering  the  judgment 
of  the  Judicial  Committee  of  the  Privy  Council  in  Sirdar 
Gurdyal  v.  Rajah  of  Faridkote,  [1894]  A.  C.  670,  683,  684, 
to  be  that  "the  plaintiff  must  sue  in  the  Court  to  which 
the  defendant  is  subject  at  the  time  of  the  suit  (actor  sequi- 
tur  forum  rei.)"    .     .     . 

Court  v.  Scott,  32  C.  P.  148,  was  relied  upon  by  counsel 
for  plaintiff  as  taking  the  case  at  bar  out  of  the  general 
rule,  and  giving  jurisdiction  to  the  Circuit  Court  to  pro- 
nounce a  judgment  against  the  appellants  which  they,  though 
domiciled  in  this  province,  were  bound  to  obey,  and  on  the 
other  hand  it  was  contended  by  counsel  for  the  defendants 
that  the  effect  of  subsequent  legislation  has  been  to  repeal 
22  Vict.  ch.  5,  sec.  58,  upon  which  Court  v.  Scott  was  based, 
as  far,  at  all  events,  as  it  affected  persons  resident  in  On- 
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tario,  and  that  Court  v.  Scott  is  therefore  no  longer  appli- 
cable. 

The  contention  of  defendant's  counsel  that  Court  v. 
Scott  is  no  longer  applicable  is,  in  my  opinion,  well  founded, 
if  the  hypothesis  on  which  that  contention  is  based — that 
22  Vict.  ch.  5,  sec.  58,  is  no  longer  in  force — is  also  well 
founded. 

As  1  understand  the  judgment  in  that  case,  it  is  deter- 
mined that  the  effect  of  sec.  129  of  the  British  North  Am- 
erica Act  was  to  continue  in  force  both  as  to  Ontario  and 
Quebec  the  provisions  of  22  Vict.  ch.  5,  sec.  58,  which  were 
subsequently,  with  some  unimportant  verbal  changes,  incor- 
porated in  the  Consolidated  Statutes  of  Quebec  as  sec.  63 
of  ch.  83,  and  that  therefore  persons  in  Ontario  who  might 
under  its  provisions  be  served  with  the  writ  of  summons 
were  under  an  obligation  to  submit  to  the  jurisdiction 
created  by  these  enactments  in  the  Quebec  Courts,  and 
were  bound  to  obey  judgments  obtained  against  them  there 
in  the  manner  thereby  authorized. 

It  is  necessary,  and  it  may  be  as  well  at  this  point,  to 
refer  to  23  Vict.  ch.  24;  by  it  provision  was  made  that  in 
an  action,  in  either  section  of  the  province  of  Canada, 
brought  on  a  judgment  or  decree  obtained  in  the  other 
section,  where  service  of  the  process  was  personal,  no 
defence  that  might  have  been  set  up  to  the  original  suit 
could  be  pleaded  (sec.  2),  and  that  where  the  service  was 
not  personal  and  no  defence  was  made,  any  defence  that 
might  have  been  set  up  to  the  original  suit  could  be  made 
to  the  action  on  the  judgment  or  decree  (sec.  4),  and  by 
sec.  1,  a  similar  provision  to  that  contained  in  sec.  4  was 
made  applicable  to  actions  upon  a  foreign  judgment  or 
decree  described  as  a  judgment  or  decree  not  obtained  in 
either  section  of  the  province. 

The  effect  of  this  statute  was,  as  far  as  it  applied  to  judg- 
ments obtained  in  either  of  the  two  provinces  when  sued 
on  in  the  other,  to  take  away  from  the  judgment,  if  service 
of  the  summons  was  not  personal,  its  conclusive  character, 
by  enabling  the  defendant  to  make  any  defence  to  the 
action  on  the  judgment  which  might  have  been  set  up  in 
the  original  action. 

Before  dealing  with  this  branch  of  the  case,  and  tracing 
the  subsequent  legislation  in  the  two  provinces,  in  order 
to  ascertain  whether  the  provisions  of  22  Vict.  ch.  5,  sec. 
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58,  are  repealed,  it  will  be  well  to  consider  the  effect  of  23 
Yict.  ch.  24,  sec.  1  of  which  was  repealed  by  the  legislature 
of  Ontario  by  39  Vict.  ch.  7,  sec.  1,  schedule  B,  and  sees.  2 
and  4  of  which  now  constitute  sees.  117  and  118  of  ch.  51, 
E.  S.  0.  1897,  limited,  however,  in  their  application  to 
Ontario.  Sections  2,  4,  and  3  formed  sees.  145,  146,  and 
147  of  ch.  50  of  R.  S.  0.  1877  (the  Common  Law  Procedure 
Act) ;  in  R.  S.  0.  1887,  sees.  145  and  146  were  re-enacted  and 
constitute  sees.  81  and  82  of  ch.  44,  sec.  147  being  dropped, 
its  provisions  having  been  embodied  in  Con.  Rule  270 
(1888),  which  (as  sec.  4  of  23  Vict.  ch.  24  did)  provided  for 
the  mode  of  service  on  a  corporation  in  an  action  brought 
in  Ontario  on  a  judgment  or  decree  obtained  in  Quebec. 
Sections  81  and  82  were  re-enacted  by  58  Vict.  ch.  12,  sees. 
122  and  123,  and  in  R.  S.  0.  1897  these  sections  appear  as 
sees.  117  and  118.  Rule  270  (1888)  was  abrogated  by  the 
Rules  of  1897. 

Sections  117  and  118  do  not,  in  my  opinion,  assist 
plaintiff.  They  do  not  expressly,  and  it  is  plain,  I  think, 
that  they  do  not  impliedly,  give  to  a  Quebec  judgment  any 
greater  effect  than  it  is  entitled  to  according  to  the  rules 
of  international  law,  their  purpose  being  on  the  contrary 
to  take  away  from  such  a  judgment  sued  on  in  this  province, 
where  service  of  the  summons  was  not  personal  and  no 
defence  was  made,  its  conclusive  character. 

It  may  be  that  the  raison  d'etre  of  23  Vict.  ch.  24  was 
the  legislation  contained  in  22  Vict.  ch.  5,  sec.  58,  and  its 
effect  as  to  Quebec  judgments  to  modify  what  otherwise 
would  have  been  under  the  earlier  statute  the  conclusive 
character  of  judgments  obtained  under  the  authority  con- 
ferred on  the  Quebec  Courts  by  that  enactment,  but  that 
for  the  purpose  of  the  present  inquiry  is  immaterial. 

I  proceed  now  to  trace  the  legislation  of  the  two  pro- 
vinces since  sec.  58  of  22  Vict.  ch.  5  became  law. 

Xo  notice  of  the  section  has  been  taken  in  Ontario  since 
Confederation,  and  in  the  Consolidated  Statutes  of  Upper 
Canada  it  does  not  appear,  nor  is  it  mentioned  in  the  sche- 
dule of  repealed  Acts. 

In  the  Consolidated  Statutes  of  Lower  Canada,  the 
section  appears  as  63  of  ch.  83. 

Under  the  authority  of  ch.  2  of  the  Consolidated  Statutes 
commissioners  were  appointed  to  codify  the  laws  in  civil 
matters  of  Lower  Canada,  and  29  &  30  Vict.  ch.  25    was 
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passed  adopting  a  Code  of  Civil  Procedure,  the  work  of  the 
Cominisioners,  which  was  to  be  brought  into  force  by  pro- 
clamation, and  which  came  into  force  on  28th  June,  1867. 

Section  63  without  any  substantial  change  forms  article. 
«9  of  this  Code. 

In  1875,  by  38  Vict.  ch.  9,  article  69  was  amended  by 
extending  its  provisions  to  the  Dominion  of  Canada,  and 
by  making  some  change  in  the  mode  of  proving  service  of 
the  writ  of  summons. 

In  1888  the  statutes  of  Quebec  were  revised,  and  by 
article  5867,  article  69  of  the  Civil  Code  of  Procedure,  as 
amended  by  38  Vict.  ch.  9,  was  with  some  unimportant  ver- 
bal changes  re-enacted. 

By  53  Vict.  ch.  55,  sec.  3,  article  69,  as  contained  in 
article  5867  of  the  Revised  Statutes  of  Quebec,  was  amended. 

By  57  Vict.  ch.  9,  provision  was  made  for  a  revision  of 
the  Civil  Code  of  Procedure  by  commissioners  to  be  ap- 
pointed, who  were  to  be  charged  with  that  work. 

By  60  Vict.  ch.  48,  a  draft  Code  submitted  by  the  com- 
missioners, with  certain  amendments  adopted  by  the  Legis- 
lative Assembly,  was  adopted,  and  provision  was  made  for 
bringing  this  new  Code  into  force  by  proclamation,  and  it 
came  into  force  by  proclamation  on  1st  September,  1897: 
Quebec  Official  Gazette,  vol.  29,  p.  1292. 

Article  69  (article  5867,  K.  S.  Q.),  as  amended  by  53  Vict, 
ch.  55,  sec.  3,  forms  article  137  of  the  new  Code,  but  there 
i*  omitted  from  it  all  reference  to  the  cause  of  action  having 
arisen  in  the  province  of  Quebec,  and  the  authority  to  the 
Judge  or  prothonotary  to  grant  leave  to  serve  the  writ  at 
the  domicile  or  ordinary  residence  of  the  defendant  in  an- 
other province  of  Canada,  appears,  from  the  incorporation 
in  article  137  of  certain  provisions  of  article  136,  to  apply 
to  all  cases  where  a  defendant  who  is  absent  from  the  pro- 
vince of  Quebec  has  no  domicile,  ordinary  residence,  or 
place  of  business  in  that  province. 

What  then  is  the  effect  of  the  legislation  in  the  two  pro- 
vinces since  Confederation?  In  considering  this  question,  it 
must  be  borne  in  mind  that  sec.  58  of  22  Vict.  ch.  5,  forms 
part  of  an  Act  intituled  "  An  Act  to  amend  the  .Judicature 
Ait  of  Lower  Canada,"  and  that  the  recital  of  the  Act  is 
"that  it  is  desirable  further  to  amend  the  laws  in  force  in 
Lower  Canada  relative  to  the  administration  of  justice;" 
from  which  it  follows  that,  as  after  Confederation  it  was 
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competent  for  the  legislature  of  Quebec  to  make  such  changes 
in  the  laws  relating  to  the  administration  of  justice,  whick 
is  by  the  British  North  America  Act  subject  to  the  legisla- 
tive authority  of  the  provinces,  as  to  that  legislature  might 
seem  proper,  it  was  open  to  the  legislature  of  Quebec  to 
repeal  the  provisions  of  sec.  58,  including  so  much  of  them 
as,  according  to  the  view  of  the  Court  in  Court  v.  Scott* 
imposed  upon  persons  domiciled  in  Ontario  the  obligation  to 
submit  to  the  jurisdiction  created  in  the  Courts  of  Quebec, 
and  to  obey  judgments  obtained  against  them  there  in  the 
manner  authorized  by  the  section. 

The  result  of  the  legislation  in  Quebec  since  Confedera- 
tion, and  especially  of  that  giving  effect  to  the  present  Code 
of  Civil  Procedure  (60  Vict.  ch.  48,  by  sec.  10  of  which  all 
provisions  of  law  inconsistent  with  that  Act  were  repealed), 
is,  in  my  opinion,  to  repeal  the  provisions  of  sec.  58,  to 
the  extent,  at  all  events,  of  putting  an  end  to  the  obligation 
to  which  I  have  referred,  where,  apart  from  the  provisions  of 
that  section,  and  according  to  the  rules  of  international  law, 
the  Courts  of  Quebec  would  not  have  had  jurisdiction  to 
pronounce  a  judgment  binding  on  the  defendant,  when: 
sought  to  be  enforced  by  action  in  this  province. 

The  repeal  is  of  laws  inconsistent  with  the  provisions  of 
the  Act,  and  by  article  1  of  the  new  Code  the  laws  concerning 
procedure  and  the  rules  of  practice  in  force  at  the  time  of  its 
coming  into  force  were  abrogated  in  all  cases  in  which  the 
new  Code  contains  any  prpvision  having  expressly  or  im- 
pliedly that  effect,  and  in  all  cases  in  which  the  former  laws 
or  rules  are  contrary  to  or  inconsistent  with  any  provision  of 
the  new  Code,  or  in  which  express  provision  is  made  by  the 
new  Code  upon  the  particular  matter  to  which  the  former 
laws  or  rules  related. 

By  the  new  Code,  express  provision  is  made  upon  the 
particular  matter  to  which  article  69  of  the  former  Code  re- 
lated, viz.,  the  granting  of  leave  to  serve  the  writ  of  sum- 
mons, where  the  defendant  has  his  domicile  or  ordinary  resi- 
dence in  another  province  of  Canada,  and  it  appears  to  me 
that  the  effect  of  60  Vict.  ch.  48,  sec.  10,  and  article  1  of  the 
new  Code,  is,  therefore,  to  abrogate  article  69  of  the  former 
Code. 

The  binding  effect  of  the  judgment  sued  on  must  therefore 
depend  upon  the  rules  of  international  law,  and  the  defend- 
ants not  having  been  domiciled  or  resident  in  Quebec  when 
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served  with   the  writ  of  summons,  the  judgment  must  be 
treated  in  the  Courts  of  this  province  as  a  nullity. 

I  need  hardly  add  that  for  the  purpose  of  the  application 
of  the  rules  of  international  law,  it  is  well  settled  that  the 
province  of  Quebec  is  to  be  treated  by  the  Courts  of  this 
province  as  a  foreign  country. 

In  coming  to  this  conclusion  it  is  satisfactory  to  feel  that 
I  am  not  denying  to  the  Courts  of  Quebec  a  jurisdiction 
which  they  assert,  for,  according  to  the  exemplification  of  the 
judgment,  it  contains  on  the  face  of  it  a  statement  which, 
if  true,  would  have  given  to  the  Circuit  Court  jurisdiction, 
Tiz.,  that  the  defendants  had  at  the  time  the  action  was  begun 
in  that  Court  a  place  of  business  at  Montreal,  in  the  pro- 
line* of  Quebec. 

I  do  not  regret  the  conclusion  to  which  I  have  come,  for, 
if  the  decision  in-  Court  v.  Scott  were  to  be  applied,  it  would 
lead  to  the  anomalous  and  unsatisfactory  result  that  resi- 
dents of  Ontario  are  bound  by  judgments  of  the  Quebec 
Courts,  when,  under  like  circumstances,  the  judgments  of  the 
Court  of  this  province  would  in  Quebec  be  treated  as  nullities. 
In  my  opinion,  plaintiff's  motion  for  judgment  should 
have  been  refused,  and  the  appeal  should  therefore  be  allowed 
with  costs,  and,  in  lieu  of  the  judgment  directed  to  be 
entered  in  the  Court  below,  an  order  should  be  made  dismis- 
sing the  motion  for  judgment  with  costs.  Were  it  not  that 
plaintiff  may  desire  to  amend  by  suing  on  his  original  cause 
of  action,  I  would  direct  judgment  to  be  entered  dismissing 
the  action  with  costs. 


Cabtwriqht,  Master.  Mat  16th,  1907. 

chambers. 

JOHNSTON  v.  TAPP. 

Notice  of  Trial — Late  Service  of— Motion  to  Set  aside — Fail- 
ure of  Applicant  to  Negative  Service  of  Proper  Notice, 

Motion  by  defendant  to  set  aside  notice  of  trial  as  served 
tookte. 

Featherston  Aylesworth,  for  defendant. 
~J.  1L  McEvoy,  London,  for  plaintiff. 
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The  Master: — The  10th  May  was  the  last  day  for 
service  of  notice  of  trial  for  the  non-jury  sittings  at  London 
commencing  on  20th  May.  The  notice  in  question  was  served 
after  4  p.m.  on  the  10th,  though  defendant's  solicitor  had 
been  told  earlier  in  the  day  that  such  notice  would  be  given 
.  .  .  .  There  was  no  admission  of  service  given.  The 
defendant  at  once  served  a  jury  notice,  and  moved  to  set  aside 
the  notice  of  trial  for  the  non-jury  sittings. 

It  is  admitted  that  under  Rules  344  and  538  (b)  this 
notice  was  too  late ;  but  the  affidavits  in  support  of  the  motion 
do  not  negative  the  service  upon  defendant's  solicitor  of  a 
regular  and  proper  notice,  which  was  said  by  Spragge,  C, 
in  Scott  v.  Burnham,  3  Ch.  Ch.  at  p.  403,  to  be  necessary. 
The  present  case  is  very  similar  in  its  facts  to  Wright  v. 
Way,  8  P.  R.  328,  where  Scott  v.  Burnham  was  followed 
and  approved  by  Blake,  V.-C.  Unless  these  cases  can  be  dis- 
tinguished or  have  been  overruled,  they  are  binding  on  me. 
So  far  as  I  can  see,  they  are  binding.  They  are  cited  in 
Holmested  &  Langton,  3rd  ed.,  pp.  569,  747,  as  existing  auth- 
orities. Bodine  v.  Howe,  1  0.  L.  R.  208,  and  McLaughlin  v. 
Mayhew,  5  O.  L.  R.  114,  2  O.  W.  R.  10,  shew  how  similar 
cases  are  dealt  with. 

Plaintiff's  jury  notice  will  probably  have  the  effect  of  pre- 
venting a  trial  at  the  non-jury  sittings  in  any  case.  It  would 
seem,  however,  that  plaintiff  can  avoid  any  delay  by  availing 
himself  of  sec.  92  (1)  of  the  Judicature  Act,  as  the  County 
Court  sittings  with  jury  will  commence  on  11th  June. 

The  motion  is  therefore  dismissed  without  costs.     .     .     . 

[Reversed  by  Teetzel,  J.,  17th  May,  1907.] 
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DIVISIONAL  COURT. 

HACKETT  v.  TORONTO  K.  W.  CO. 

Street  Railways — Injury  to  Person  Crossing  Track — Negli- 
gence— Contributory  Negligence — Findings  of  Jury  —  In- 
fant— Dismissal  of  Action. 

Appeal  by  defendants  from  judgment  of  Falconbridge, 
C.J.,  in  favour  of  plaintiff,  upon  the  findings  of  a  jury,  for 
the  recovery  of  $1,225. 

The  action  was  brought  on  behalf  of  Gordon  F.  Hackett, 
an  infant,  by  William  J.  Hackett,  his  father  and  next 
friend.  On  3rd  July,  1906,  Gordon  F.  Hackett  was  stealing 
a  ride  on  one  of  the  cars  of  defendants,  sitting  upon  the 
bar  behind  the  car,  which  was  going  in  an  easterly  direction 
on  Gerrard  street.  When  the  boy  had  got  to  his  destina- 
tion, he  jumped  off  the  bar,  but  continued  running  with 
the  car,  being  carried  by  the  impetus  of  it.  Without  look- 
ing he  attempted  to  cross  the  tracks  towards  the  north  part 
of  the  street,  when  a  west-bound  car,  going  in  an  opposite 
direction  to  the  one  he  had  just  got  off,  passed  the  east- 
bound  car,  and  in  collision  with  it  the  boy  lost  a  leg. 

The  following  were  the  questions  put  to  the  jury  and 
their  answers: — 

1.  Was  the  injury  to  the  plaintiff  Gordon  Hackett  caused 
by  any  negligence  or  unlawful  act  of  the  defendants? 
A.  Yes. 

2.  If  so,  wherein  did  such  negligence  or  unlawful  act 
consist?     A.  By  conductor  on  east-bound  car  not  being  on 
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rear  of  his  car,  considering  distance  plaintiff  rode,  and  put- 
ting same  off,  as  he  should  have  done.  Also  motorman  on 
car  causing  accident  not  ringing  gong  and  not  having  proper 
look-out. 

3.  Or  was  the  injury  to  Gordon  Hackett  caused  by  reason 
of  his  own  negligence?  A.  No,  considering  the  speed  boy 
acquired  by  getting  off  east-bound  car  and  that  he  was  go- 
ing across  street. 

4.  Or  could  Gordon  Hackett  by  the  exercise  of  reason- 
able care  have  avoided  the  accident? 

5.  What  is  the  amount  of  compensation  which  ought  to 
be  awarded  to  the  plaintiff  Gordon  Hackett,  if  he  is  en- 
titled to  recover?  A.  $1,000,  and  all  his  medical  expenses 
pertaining  to  trial,  $1,225. 

H.  H.  Dewart,  K.C.,  for  defendants. 

John  MacGregor   and  E.  A.  Forster,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Teetzel, 
J.,  Magee,  J.),  was  delivered  by 

Meredith,  C.J. : — We  think  that  no  purpose  would  be 
served  by  taking  further  time  to  consider  this  case.  It  has 
been  very  fully  discussed,  and  the  evidence  has  been  re- 
ferred to.  We  think  that  upon  the  whole  evidence  there 
was  nothing  upon  which  the  jury  could  reasonably  find  that 
the  injury  to  the  boy  was  caused  by  the  negligence  of  de- 
fendants. There  was  evidence,  we  think,  that  could  not 
have  been  withdrawn  from  the  jury,  of  defendants'  omission 
to  perform  a  duty,  the  breach  of  which  plaintiff  alleges,  and 
that  the  omission  constituted  negligence,  but  that  is  not 
enough  to  entitle  plaintiff  to  recover.  It  must  be  shewn 
that  that  negligence  was  the  effective  cause  of  the  injury 
to  the  boy. 

The  circumstances  of  the  case  were  that  the  boy  was  a 
trespasser  upon  the  property  of  the  company;  he  was  steal- 
ing a  ride,  sitting  upon  the  bar  behind  the  car,  which  was 
going  in  the  opposite  direction  to  the  one  which  came  in 
contact  with  him.  Getting  near  to  the  place  where  he  in- 
tended to  go,  he  got  off  the  car,  and  after,  as  he  says,  for  a 
distance  of  10  paces  running  with  the  car  holding  on  to  some 
portion  of  it,  he  started  diagonally  across  the  highway  and 
the  tracks,  and  while  doing  so  a  car  coming  in  the  opposite 
direction  struck  and  seriously  injured  him. 
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According  to  the  strongest  testimony,  as  I  understand 
it,  in  favour  of  plaintiff,  he  was,  at  the  time  he  started  to  go 
across  the  track,  only  10  feet  away  from  the  car  that  ran 
him  down.  He  had  then  to  cross  the  track  and  the  devil 
strip,  and  got,  it  is  said,  upon  the  other  track — which 
would  probably  be  a  distance  of  two  and  a  half  feet;  the  car 
was  going  at  the  rate  of  7  or  8  miles  an  hour,  and  he  was 
running  fast. 

Now  it  seems  to  me  it  would  be  most  unjust,  under  such 
circumstances,  to  fasten  upon  the  motorman  a  breach  of 
duty  because,  in  such  an  emergency,  the  boy  coming  out 
suddenly  from  a  place  where  he  was  not  expected  to  be,  he 
did  not  see  and  immediately  apply  the  proper  remedy.  The 
man  had  but  two  eyes;  of  course  he  had  to  keep  a  proper 
look-out,  but  the  occurrence  happened  in  possibly  the  frac- 
tion of  an  instant,  and  to  say  that  the  motorman  was  guilty 
of  negligence  and  his  employers  are  liable  because,  in  cir- 
cumstances such  as  existed  in  this  case,  he  did  not  see  the 
boy  and  did  not  apply  the  remedy,  would  be,  I  think,  prac- 
tically to  make  the  defendants  insurers  against  any  accident 
that  happens. 

The  plaintiff  contends  that  the  proper  inference  is  that 
if  the  motorman  had  been  on  the  look-out  he  would  have 
seen  the  boy  and  have  tripped  the  fender  and  so  avoided 
the  accident.  I  think  it  would  be  mere  speculation  in  this 
case  to  say  that  the  tripping  of  the  fender  would  have  had 
any  such  effect. 

It  is  suggested  that  if  the  gong  had  been  rung  the  boy 
would  have  been  warned,  and  either  would  not  have  got  off 
the  drawbar,  or,  if  he  had  got  off,  would  have  looked  out  for 
the  car,  but  his  own  evidence  is  against  that  view.  He 
gave  his  evidence  very  frankly,  and  his  testimony  was  that 
the  noise  was  such  that  if  the  gong  had  been  rung  he  did  not 
think  he  would  have  heard  it;  and  his  own  evidence  is  that 
he  ran  so  fast  that  he  could  not  stop,  and  that  he  did  not 
look. 

We  think,  on  the  evidence,  that  if  anybody  was  to  blame 
it  wag  the  unfortunate  boy  himself,  and,  although  it  is  a 
deplorable  accident,  it  is  one  for  which  defendants  ought 
not  to  be  made  liable. 

It  b  manifest  that  the  jury  were  struggling — whether 
against  their  consciences  or  not  it  is  difficult  to  say — to  find 
a  verdict  for  the  plaintiff  upon  some  ground  or  other,.    It 
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seems  an  extraordinary  finding  that  when  asked  as  to  con- 
tributory negligence  they  say  there  was  no  contributory 
negligence,  in  effect,  because  the  boy  was  running  so  fast 
and  crossing  the  street;  the  very  thing  that  probably  would 
be  thought  to  amount  to  negligence  is  that  which,  according 
to  the  jury,  excuses  the  negligence. 

Then  it  is  said  that  the  principle  of  Lynch  v.  Nurdin,  1 
Q.  B.  29,  applies,  and  that  the  boy  is  of  such  tender  years 
that  negligence  is  not  to  be  attributed  to  him.  That  case 
has  no  further  application  than  this:  that  where  the  child 
is  of  such  tender  years  as  not  to  appreciate  the  danger  of 
what  he  does,  contributory  negligence  cannot  be  attributed 
to  him.  That  is  the  full  extent  of  the  doctrine  of  that  case, 
and  the  cases  that  follow  it.  In  this  case,  I  do  not  think 
that  Lynch  v.  Nurdin  applies,  because  the  boy  was  not  of 
that  type;  he  was  a  bright,  intelligent  boy,  and  it  is  not  age 
but  intelligence  that  is  the  test  in  applying  the  principle 
of  that  case. 

I  think  the  appeal  must  be  allowed,  and  judgment  must 
be  entered  dismissing  the  action. 


Britton,  J.  May  18th,  1907. 

WEEKLY  COURT. 

CRAIG  v.  KINCH. 

Receiver — Action  Brought  by  Receiver  in  his  own  Name — 
Seizure  of  Property  in  Hands  of  Receiver  —  Injunction  — 
Damages — Bank — Lien — Timber — Bank  Act  —  Practice  — 
Costs. 

Motion  by  plaintiff  to  continue  an  injunction,  and  mo- 
tion by  defendants  the  Quebec  Bank  to  validate  a  seizure 
made  by  them. 

C.  A.  Masten  and  R.  B.  Henderson,  for  plaintiff. 

D.  T.  Symons,  for  defendants  the  Quebec  Bank. 

Britton,  J. : — By  consent  of  parties  the  motion  to  con- 
tinue injunction  was  to  be  treated  as  a  motion  for  judgment. 

The  seizure  by  the  Quebec  Bank  as  against  the  receiver 
in  possession  of  property  claimed  by  the  bank  ought  not  to 
have  been  made.     The  rights  of  the  bank  were  protected 
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and  could  be  asserted  in  the  suit  of  Diehl  v.  Carritt,  in  which 
suit  the  plaintiff  was  appointed  receiver.     The  plaintiff  is 
an  officer  of  the  Court,  and  as  to  the  matters  in  question  is 
subject  to  the  Court's  discretion.     In  that  suit  the  plaintiff 
—receiver — took  possession,  as  expressly  stated  in  the  order, 
**  without  prejudice  to  a  certain  agreement  dated  the  14th 
day  of  September,  1906,"  to  which  agreement  the  Imperial 
Paper  Mills  of  Canada  Limited,  the  Quebec  Bank,  and  others, 
were  parties.     That    agreement    made    express    provision, 
amongst  other  things,  for  the  advance  of  money  by  the 
Quebec  Bank  for  the  purchase  of  spruce  and  jack  pine,  to 
be  manufactured  by  the  paper  mills  company,  and  for  the 
payment  of  certain  wages  of  employees  of  said  company,  and 
that  agreement  specially  recognized,  as  between  all  the  parties 
thereto,  any  special  lien  or  privilege  that  the  Quebec  Bank 
had  or  might  have  under  sec.  74  of  the  Bank  Act  to  certain 
product  and  property  of  said  mill — so  that  the  plaintiff  was 
quite  right  in  protecting  said  property  for  the  benefit  of  all 
concerned  in  the  suit  in  which  he  was  appointed  receiver, 
but  the  plaintiff  had  not  any  right  of  action  in  his  own  name 
as  receiver.    This  point  was  not  fully  argued  before  me.  My 
impression  on  the  argument    was    that    the    plaintiff    had 
brought  this  action  by  leave  of  the  Court.     All  that  I  find 
in  the  material  before  me  is  that  upon  the  examination  of 
plaintiff  he  was  asked,  "  Have  you  the  order  directing  the 
bringing  of  this  action?  "    The  plaintiff  did  not  answer,  but 
the  solicitor,  Mr.  Henderson,  stated :    "  We  did  not  get  out 
any  formal  order,  but  we  saw  the  Judge  before  we  issued 
oar  writ,  and  got  leave  to  bring  an  action,  and  when  we 
issued  our  writ,  he  gave  the  order  granting  the  injunction." 
1/  leave  was  properly  applied  for,  and  formally  given,  I 
a^ome  it  was  for  the  receiver  to  bring  an  action  in  the  name 
of  the  Imperial  Paper  Mills  Limited,  and  not  in  his  own 
name.    There  is  no  cause  of  action  in  the  plaintiff  as  re- 
ceiver.   No  damage  has  been  sustained  by  the  plaintiff  as 
receiver  or  otherwise,  by  reason  of  the  seizure  by  the  Quebec 
Bank,  and  no  damage  has  been  sustained  by  the  company. 
The  Quebec  Bank  are  now  proceeding,  and  as  I  think  in 
the  proper  way,  by  motion  in  the  suit  of  Diehl  v.  Carritt, 
for  an  order  for  possession  of  their  property  held  by  the 
receiver.    That  motion  stands  until  after  the  report  of  a 
referee  is  made,  as  to  what  securities  the  Quebec  Bank  hold 
npon  property,  and  specifying  the  property  in  possession 
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of  the  receiver.  What  has  been  done  in  this  action  and  the 
seizure  by  the  Quebec  Bank  should  now  be  cleared  out  of  the 
way.  The  action  will  be  dismissed  without  costs,  and  the 
motion  of  the  Quebec  Bank  to  validate  the  seizure  com- 
plained of  will  be  dismissed  without  costs.  The  present 
seizure,  in  reference  to  which  the  action  was  brought,  if 
maintained,  is  to  be  abandoned — all  without  prejudice  to  the 
rights  of  the  Quebec  Bank  upon  any  securities  they  hold  as 
to  any  property  in  the  hands  of  the  receiver,  or  as  against 
the  property  of  the  Imperial  Paper  Mills  Company,  or  as  to 
any  liens  or  rights  or  claim  of  said  bank — and  the  said  bank 
may  pursue  their  remedies  for  recovery  of  the  same  as  if 
this  action  had  not  been  instituted. 

I  find  that  no  damage  was  sustained  by  the  Quebec  Bank 
by  reason  of  the  injunction  in  favour  of  plaintiff,  and  that 
there  will  be  no  liability  on  the  part  of  the  plaintiff  as  re- 
ceiver or  otherwise  upon  his  undertaking  given  upon  obtain- 
ing the  injunction. 

The  undertaking  of  the  plaintiff  given  in  Court  on  9th 
January  last  is  to  stand  in  full  force  in  favour  of  the  Que- 
bec Bank  as  to  any  logs  used  by  the  plaintiff  or  by  the  Im- 
perial Paper  Mills  of  Canada   Limited,  and  in  all  respects. 

These  proceedings  are  not  to  be  considered  as  determin- 
ing or  attempting  to  determine  the  rights  of  any  of  the 
parties  under  any  agreement,  or  upon  any  security  or  any- 
thing that  may  be  in  controversy  in  the  suit  of  Diehl  v. 
Carritt. 

Action  and  motion  dismissed  without  costs. 


Cartwright,  Master.  May  20th,  1907. 

chambers. 

McKAY  v.  NIPISSING  MINING  CO. 

Pleading — Statement  of  Claim — Time  for  Delivery — Rule  21& 
(6) — Several  Defendants  Appearing  at  Different  Times. 

Motion  by  two  of  the  defendants  to  set  aside  the  state- 
ment of  claim  as  irregular  under  Rule  243  (b). 

A.  M.  Stewart,  for  applicants. 
Grayson  Smith,  for  plaintiff. 
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The  Master: — In  this  case  there  are  9  defendants, 
and  the  motion  is  made  by  2  of  them.  The  only  material 
in  support  is  an  affidavit  of  defendants'  solicitor  stating  that 
his  clients  appeared  on  18th  December,  and  that  the  state- 
ment of  claim  was  served  on  8th  May  instant.  This  is  not 
denied.  But  it  was  stated  that  there  was  an  unavoidable 
delay  in  serving  some  of  the  other  defendants,  and  that  the 
statement  of  claim  had  not  been  delivered  after  the  expira- 
tion of  3  months  from  the  last  appearance.  The  plaintiff 
therefore  argued  that  he  was  not  in  any  default,  and  that 
this  must  be  proved. 

It  was  contended  on  the  other  side  that  the  words  of  the 
Rule  were  imperative,  and  that  in  every  case  where  there  is 
more  than  one  defendant,  each  should  be  served  with  the 
statement  of  claim  within  3  months  of  his  appearance 
unless  an  order  has  been  obtained  extending  the  time. 

The  inconvenience  and  useless  expense  which  would  re- 
sult from  such  a  practice  are  obvious.  In  any. case  I  think 
the  principle  of  Foley  v.  Lee,  12  P.  R.  371,  applies,  and  the 
practice  has  always  proceeded  in  this  view. 

The  defendants  clearly  could  not  successfully  have  moved 
to  dismiss  for  want  of  prosecution,  and  I  do  not  think  they 
are  in  any  better  position  in  the  present  attempt. 

The  motion  seems  to  me  useless  and  not  supported  by 
any  evidence.  There  should  at  least  have  been  an  affi- 
davit proving  the  plaintiff  in  default  as  to  all  the  defen- 
dants.   Costs  must  be  to  plaintiff  in  any  event. 


May  20th,  1907. 
divisional  court. 
Re  ISA  MINING  CO.  AND  FEANCEY. 

Mines  and  Minerals  —  Mines  Ad  —  Application  for  Working 
Permit  —  Invalidity  —  Affidavit  of  Applicant  —  Adverse 
Claims — Knowledge  of  Applicant — Order  of  Mining  Com- 
missioner Cancelling  Application — Want  of  Jurisdiction. 

Appeal  by  the  Isa  Mining  Company  from  an  order  of 
the  Mining  Commissioner,  dated  18th  December,  1906,  de- 
claring that  working  permit  application  No.   147  by  the 
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company  on  the  north-east  quarter  of  the  north  half  of  lot 
11  in  the  1st  concession  of  the  township  of  Bucke,  was  in- 
valid and  should  be  cancelled,  and  directing  that  the  com- 
pany should  pay  the  costs  of  W.  B.  Francey,  the  applicant, 
of  the  application  for  cancellation. 

G.  T.  Blackstock,  K.C.,  and  G.  H.  Sedgewick,  for  the 
company. 

J.  M.  Ferguson,  for  W.  B.  Francey. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Magee,  J., 
Clute,  J.),  was  delivered  by 

Meredith,  C.J.: — I  agree  with  the  Mining  Commissioner 
that  the  conditions  prescribed  by  sec.  141  (11)  of  the  Mines 
Act  were  not  complied  with  by  the  company,  and  that  their 
application  was  therefore  invalid,  and  should  not  have  been 
received  by  the  Mining  Recorder.  Clause  11  requires  that 
the  application  shall  be  supported  by  evidence  that  the  ap- 
plicant has  no  knowledge  and  had  never  heard  of  any  adverse 
claim  by  reason  of  prior  discovery  or  otherwise.  This  evi- 
dence is  to  be  furnished  by  the  affidavit  of  the  applicant: 
form  6. 

The  affidavit  which  accompanied  the  application  was  not 
in  accordance  with  the  requirements  of  the  enactment,  and 
not  only  did  not  negative  the  matters  required  to  be  nega- 
tived, but  shewed  that  there  were  adverse  claims,  and  the 
knowledge  of  the  applicant  of  the  existence  of  them. 

I  am  of  opinion,  however,  that  the  Mining  Commissioner 
had  not  jurisdiction  to  make  the  order  complained  of.  I  do 
not  find  such  a  jurisdiction  conferred  on  him  by  any  pro- 
vision of  the  Act.  Section  52,  upon  which  the  Commissioner 
relies,  has,  in  my  opinion,  no  application,  because  the  appel- 
late jurisdiction  conferred  by  the  section  is  with  reference 
to  a  matter  upon  which  the  Mining  Recorder  has  adjudicated, 
and  there  was  no  adjudication  by  him  as  to  the  validity  of 
the  application,  even  if  the  Recorder  had  had  any  judicial 
function  to  perform  in  reference  to  the  filing  of  the  applica- 
tion or  its  remaining  on  the  files,  which  I  think  he  had  not. 

T  would  allow  the  appeal  and  reverse  the  order  appealed 
from,  but  would  not  give  costs  to  either  party. 
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May  20th,  1907. 

divisional  court. 

SIMPSOX  v.  TORONTO  AND  YORK  RADIAL  R.  W.  CO. 

Streei  Railway  —  Injury  to  Passenger — Negligence — Contribu- 
tory Negligence — Passenger  Projecting  Body  beyond  Car 
— Injury  from  Striking  Post — Question  for  Jury — Dam- 
ages — Costs. 

Appeal  by  defendants  from  judgment  of  Mabee,  J.,  of 
14th  February,  1907,  in  favour  of  plaintiff  for  $500  damages, 
upon  the  findings  of  a  jury,  in  an  action  for  negligence. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Britton, 
J.,  Riddell,  J. 

T.  C.  Robinette,  K.C.,    and  C.  A.  Moss,  for  defendants. 
J.  T.  Loftus,  for  plaintiff. 

Britton,  J.: — Plaintiff V  allegation  is  that  on  4th  Sep- 
tember, 1905,  he  boarded  a  car  of  defendants  at  Long 
Branch  for  Toronto,  and,  as  the  car  was  crowded  and  he 
wished  to  smoke,  he  stood  on  the  rear  platform  of  the  car. 
He  leaned  back  over  the  wire  gate  of  the  car,  which  was 
quite  low,  and  in  so  doing  was  struck  by  a  post  belonging 
to  defendants  and  used  by  them  for  their  trolley  wire.  .  .  . 

I  have  reached  the  conclusion  that  upon  the  whole  case 
there  was  evidence  of  negligence  on  th«  part  of  defendants 
proper  to  be  submitted  to  the  jury,  and  that  the  nonsuit 
asked  for  was  properly  refused. 

Upon  the  evidence  the  jury  could  find  that  plaintiffs 
injury  was  sustained  by  his  head  coming  in  contact  with  a 
trolley  pole.  A  pole  placed  by  defendants  in  such  close 
proximity  to  the  rails  upon  their  line  of  railway  that  a  per- 
son standing  upon  the  rear  platform  and  projecting  his  head 
a?  would  naturally  be  done,  and  as  plaintiff  says  he  did,  for 
the  purpose  of  spitting,  could  be  injured  by  that  pole,  is 
dangerous,  and  so  placing  it  is  evidence  of  negligence. 

Plaintiff's  evidence  is  that  the  car  was  not  crowded,  nor 
wa.-  the  rear  platform  crowded.  Plaintiff  stood  upon  the 
platform  because  he  wished  to  do  so.  Defendants  permitted 
this*,  and  permitted  smoking  by  passengers  when  there,  and 
defendants  did  not  permit  smoking  by  passengers  on  some 
feats  in  the  car,  and  they  prohibited  spitting  upon  the  floor 


34  THE    ONTARIO    WEEKLY    REPORTER. 

of  the  car.  That  being  the  case,  if  the  poles  are  so  near  to 
the  cars  as  to  be  dangerous,  defendants  should  by  a  wire 
netting  or  in  some  way  so  protect  or  warn  passengers  as  to 
prevent  such  an  accident  as  happened  in  this  case. 

The  case  was  wholly  for  the  jury  unless  it  can  be  held, 
as  a  matter  of  law,  that  what  plaintiff  did  was  per  se  con- 
tributory negligence.  I  do  not  think  it  was.  Leaning  over 
the  rail  and  looking  out,  extending  one's  head  or  arm  or  any 
part  of  the  body  beyond  the  car  in  motion,  may  be  evidence 
of  contributory  negligence,  and  under  certain  circumstances 
would  be  contributory  negligence. 

I  cannot  go  so  far  as  to  agree  with  the  decision  in  Todd 
v.  Old  Colony  and  M.  E.  Co.,  3  Allen  (Mass.)  18,  to  which 
we  were  referred. 

In  Spencer  v.  Milwaukee,  etc.,  R.  Co.,  17  Wis.  503  (Viles 
&  Bryant's  Notes),  it  was  held  not  error  for  a  Circuit 
Court  to  refuse  to  instruct  the  jury  that  if  plaintiff  was 
sitting  with  his  elbow  or  arm  projecting  out  of  the  window 
and  sustained  the  injury  complained  of  by  reason  of  that 
fact,  ho  could  not  recover.     .     .     . 

[Eeference  to  Francis  v.  New  York  Steam  Co.,  1  N.  Y. 
St.  Repr.  261;  Holbrook  v.  Utica  and  Schenectady  R.  Co., 
12  N.  Y.  244.] 

The  defendants  were,  no  doubt,  taken  at  a  disadvantage 
by  plaintiff  having  changed  the  location  of  the  accident  from 
that  given  by  him  upon  his  examination  for  discovery,  but 
that  was  rather  a  ground  for  postponement  of  the  trial 
than  ground  for  a  new  trial. 

As  to  damages,  no  doubt  the  jury  estimated  them  very 
liberally  as  against  these  defendants,  but  the  amount  cannot 
be  considered  so  unreasonable  or  so  excessive  as  to  afford 
ground  for  a  new  trial  as  of  right. 

In  view  of  the  fact  of  the  place  of  accident  not  having 
been  correctly  stated  by  plaintiff  in  his  examination  for  dis- 
covery, and  the  amount  of  the  damages  being  large  for  the 
injury  actually  sustained,  I  think  the  appeal  should  be  dis- 
missed without  costs. 

Falconbridge,  C.J. : — There  is  only  one  point  in  the 
case,  viz.,  whether  a  passenger  is  disentitled  to  recover  by 
reason  of  contributory  negligence  for  an  injury  caused 
through  having  any  part  of  his  body  projected  beyond  the 
outside  edge  of  the  structure  of  the  car  in  which  he  is  being 
conveved. 
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The  point  has  not  arisen  in  England  or  in  Ontario.  The 
authorities  in  the  United  States  are  in  conflict. 

My  brother  Biddell  has  carefully  exploited  the  leading 
American  cases.  After  collating  and  considering  these,  the 
only  matter  which  has  weighed  on  my  mind  to  "give  us 
pause"  is  the  dictum  of  Mr.  Beven  (Negligence,  2nd  ed., 
vol.  2,  p.  1204)  that  "in  England  .  .  .  there  is  no 
reason  to  doubt  that  the  Massachusetts  rule  would  be 
adopted/'  It  is  with  great  diffidence  that  one  ventures  to 
dissent  from  the  opinion  of  so  eminent  an  authority.  But 
we  have  all  come  to  the  conclusion  that  the  Massachusetts 
rule  ought  not  to  be  adopted  here,  and  that  the  question  is 
0D$  for  the  jury. 

The  appeal  will  be  dismissed,  but  without  costs  for  the 
reasons  given  by  my  brother  Britton. 

Biddell,  J.,  arrived  at  the  same  conclusion.  In  his 
written  opinion  he  referred  to  the  following  authorities: 
Elliott  on  Bailways,  sec.  1633;  Todd  v.  Old  Colony  and  M. 
R.  Co.,  80  Am.  Dec.  49,  3  Allen  18;  Beven  on  Negligence, 
2nd  ed.,  p.  1204;  Bridges  v.  Jackson  Electric  R.  Co.,  38 
So.  Repr.  788,  39  Am.  &  Eng.  R.  R.  Cas.  512;  Favre  v.  Louis- 
ville and  N.  R.  Co.,  16  S.  W.  Repr.  370,  91  Ky.  541;  Huber 
v.  Cedar  Rapids  and  M.  C.  R.  Co.,  35  Am.  &  Eng.  R.  R. 
Cas.  X.  S.  768,  100  N.  W.  Repr.  478;  I.  and  C.  R.  Co.  v. 
Rutherford,  29  Ind.  82;  Pittsville  and  C.  R.  Co.  v.  Andrews, 
39  Md.  329;  Spencer  v.  Milwaukee,  etc.,  R.  Co.,  17  Wis. 
487  (503);  Christensten  v.  Metropolitan  Street  R.  Co., 
137  Fed.  Repr.  708,  41  Am.  &  Eng.  R.  R.  Cas.  1250; 
Keith  v.  Ottawa  and  New  York  R.  W.  Co.,  5  O.  L.  R.  116; 
Fitzpatrick  v.  Casselman,  29  U.  C.  R.  5;  Regina  v.  Frick, 
16  C.  P.  379;  Dougherty  v.  Williams,  32  TJ.  C.  R.  215; 
Scougall  v.  Stapleton,  12  O.  R.  206. 


Teetzel,  J.  May  22nd,  1907. 

CHAMBERS. 

REX  v.  HARRISON. 

Criminal  Law —  Habeas  Carpus  —  Conviction  by  Court  of 

Record. 

Motion  for  discharge  of  prisoner  on  the  return  of  a 
habeas  corpus. 
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F.  W.  Griffiths,  Niagara  Falls,  for  the  prisoner. 
J.  R.  Cartwright,  K.C.,  for  the  Crown. 

Teetzel,  J.: — I  think  the  prisoner  should  be  remanded 
to  gaol  for  sentence,  on  the  ground  that  the  writ  should  not 
have  been  issued  in  the  first  instance,  because  it  would  ap- 
pear that  the  writ  is  not  properly  issuable,  under  the  Act 
respecting  habeas  corpus,  R.  S.  0.  1897  ch.  83,  sec.  1,  where 
the  prisoner  is  in  custody  by  virtue  of  a  conviction  or  order 
of  a  court  of  record:  Regina  v.  St.  Denis,  8  P.  R.  1C;  Regina 
v.  Murray,  28  0.  R.  549. 

In  this  case  the  prisoner  is  in  custody  under  a  convic- 
tion of  the  County  Judge's  Criminal  Court  for  the  county 
of  York,  which  is  constituted  a  court  of  record  by  R.  S.  0. 
1897  ch.  57. 

The  case  of  The  Queen  v.  Smith,  3  Can.  Crim.  Cas.  467, 
cited  by  counsel  for  the  prisoner,  was  a  judgment  upon  a 
case  reserved  by  the  trial  Judge  for  the  opinion  of  the 
Court,  and  is  of  no  assistance  to  me  on  what  appears  to  be 
a  fatal  objection  to  the  writ  in  the  first  instance.  It  appears 
to  me  that  the  prisoner's  only  remedy  would  be  by  way  of 
review  on  a  reserved  ca.-e,  and  I  understand  this  relief  has 
already  been  refused  to  him. 


Boyd,  C.  May  22nd,  1907. 

TRIAL. 

PARKER  v.  TAIN. 

Ejectment — Mesne  Profits — Defence  —  Claim  of  Ownership — 
Trust  —  Statute  of  Frauds  —  Voluntary  Conveyance  — 
Improvements — Costs. 

Action  to  recover  possession  of  land  and  for  mesne  profits. 

W.  J.  Tremeear,  for  plaintiff. 

W.  Proudfoot,  K.C.,  for  defendants. 

Boyd,  C: — This  litigation  is  of  most  lamentable  char- 
acter, deplorable  in  every  aspect.  Nothing  can  be  done  in 
the  way  of  legal  relief  for  the  most  suffering  litigant — nor 
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do  1  see  any  way  in  which  the  Court  can  work  out  satisfac- 
tory results.     The  claim  of  the  girl  (one  of  the  defendants) 
who  was  betrayed,  beguiled,  and  deserted,  to  be  declared  the 
owner  of  the  house  as  against  her  betrayer  (one  of  the  de- 
fendants) and  his  mother  (the  plaintiff),  cannot  be  estab- 
lished in  view  of  the  Statute  of  Frauds.     There  is  no  writing 
whatever  to  base  a  trust,  and  the  conveyance  to  the  mother, 
even  if  voluntary,  would  oust  that  claim.      On  the  other 
.hand,  I  do  not  see  my  way  clear  to  hold  that  the  deed  to  the 
mother  was  of  an  entirely  voluntary  character.     I  am  in- 
clined to  think  that  some  money  passed;  how  much  is  in 
doubt;  but  the  onus  is  on  the  girl  to  establish  fraud  as 
against  creditors.     The  transfer  to  the  mother  does*  not 
appear  to  have  been  to  protect  the  property  as  against  the 
son's  creditors.     (None  are  shewn  to  have  existed  at  the  date 
of  the  deed.)     The  transaction  was  rather  to  propitiate  the 
mother  and  get  rid  of  the  importunity  of  the  betrayed  girl, 
who  had  become  distasteful  to  the  author  of  all  this  misery. 
The  man  was  acting  with  double  intent — to  make  his  mother 
safe  and  satisfied  and  to  keep  the  girl  quiet  by  letting  her 
enjoy  the  possession  and  rents  of  the  house.     I  do  not  think 
*he  should  be  called  upon  to  give  an  account  of  them,  as 
she  has  disbursed  much  out  of  them  and  has  also  turned 
her  personal  service  and  labour  into  money  for  the  payment 
of  the  mortgage  and  the  improvement  of  the  house.     She 
cannot  longer  keep  possession  and  must  now  give  way  to  the 
legal  title  of  the  mother.     Judgment  will  be  for  delivery 
of  possession  by  the  defendant  Hindes,  and  the  defendant 
Tain  must  henceforth  pay  rent  of  that  part  of  the  house 
he  holds,  under  the  lease  sanctioned  by  Hugh  Parker,  to  the 
plaintiff,  Mrs.  Parker,  and  yield  up  possession  of  the  rooms 
not  included  in  that  lease. 

The  judgment  will  be  without  costs  to  any  one  unless  the 
mother  wishes  to  claim  her  costs  against  the  son,  who  is 
responsible  for  all  the  mischief  of  this  unsatisfactory  liti* 
gation. 
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Cartwright,  Master.  May  23rd,  1907. 

chambers. 

FLORENCE  MINING  CO.  v.  COBALT  LAKE  MINING 

CO. 

Trial — Postponement — Action  to  Recover  Possession  of  Mining 
Lands — Act  of  Provincial  Legislature  Passed  Pendente  Lite 
Validating  Title  of  Defendants — Petition  for  Disallowance 
.   — Grounds  for  Postponement. 

Motion  by  plaintiffs  to  stay  the  trial  of  this  action, 
wherein  they  sought  to  recover  20  acres  of  land  covered  by 
the  waters  of  Cobalt  lake. 

J.  M.  Clark,  K.C.,  for  plaintiffs. 
Britton  Osier,  for  defendants. 

The  Master: — The  whole  of  the  land  covered  by  the 
water  of  Cobalt  lake  was  on  20th  or  21st  December,  1906, 
<sold  to  certain  persons  by  the  Ontario  Government  for  $1,- 
085,000,  which  has  all  been  paid,  and  on  27th  December 
the  said  land  was  conveyed  to  the  defendant  company  for 
$3,635,000,  and  a  patent  was  issued  to  them. 

The  present  action  was  begun  on  29th  December,  1906. 
The  statement  of  defence  was  delivered  on  6th  February, 
1907,  and  nothing  has  since  been  done  in  the  way  of  going 
to  trial. 

On  20th  April,  1907,  an  Act  was  passed  by  the  Ontario 
legislature,  7  Edw.  VII.  ch.  15,  which,  after  reciting  that  it 
was  desirable  that  no  question  should  be  raised  as  to  the 
right  of  the  Crown  to  sell  Cobalt  lake  and  Kerr  lake  and 
the  lands  covered  by  the  waters  thereof,  and  that  the  title 
of  the  purchasers  should  be  confirmed,  enacted  and  declared 
that  "the  said  lands  and  all  mining  rights  therein  and 
thereto  are  declared  to  be  vested  in  the  said  purchasers  re- 
spectively as  and  from  the  dates,  of  the  said  sales  absolutely 
freed  from  all  claims  and  demands  of  every  nature  whatso- 
ever in  respect  of  or  arising  from  any  discovery,  location," 
etc. 

Plaintiffs,  within  a  few  days  of  the  passing  of  this  Act, 
petitioned  the  Governor-General  in  council  to  exercise  the 
authority  in  these  matters  vested  in  him  by  the  B.  N.  A. 


FLOREXCE  MIXING  CO.  r.  COBALT  LAKE  MIXING  CO,  39 

Act  and  disallow  the  Act  of  the  provincial  legislature,  on 
the  grounds  that  it  confiscates  their  vested  rights,  that  it 
intercepts  their  pending  action;  that  it  is  not  a  legislative 
Act  authorized  by  the  B.  N.  A.  Act;  and  (besides  other 
grounds)  that  it  was  passed  on  erroneous  assumptions  and 
allegations  as  to  the  facts;  and  finally  that  it  is  a  violation 
of  the  provisions  of  Magna  Charta  that  no  one's  property 
shall  be  taken  from  him  except  by  due  process  of  law.  .  .  . 

The  principal  authorities  referred  to  were:  judgment 
of  Lord  Watson  in  Dobie  v.  Temporalities  Board,  7  App.  Cas. 
136,  151;  Reynolds  v.  Attorney-General  for  Nova  Scotia, 
[1896]  A.  C.  240,  27  X.  S.  R.  184;  and  the  judgment  of  Lord 
Herschell  in  Attorney-General  for  Canada  v.  Attorneys- 
General  for  the  Provinces,  [1898]  A.  C.  700,  718. 

It  was  strongly  contended  that  the  prima  facie  proba- 
bility or  even  possibility  of  the  Act  complained  of  being  dis- 
allowed was  a  reason  why  the  trial  should  be  postponed 
until  the  decision  of  the  Governor-General  should  be  given, 
or  the  year  within  which  the  right  of  disallowance  must  be 
exercised  has  expired. 

The  present  case  is  one  in  which  the  plaintiffs  have  prac- 
tically tied  the  defendants'  hands  and  nullified  the  patents 
issued  to  them  and  confirmed  expressly  by  the  Act  of  last 
session.  On  the  general  principle  no  delay  should  be  al- 
lowed, as  shewn  by  such  cases  as  Finnegan  v.  Eeenan,  7 
P.  R.  385,  and  McTaggart  v.  Toothe,  10  P.  R.  261.  It  is, 
therefore,  indisputable  that  the  onus  is  emphatically  on 
plaintiffs  to  make  out  a  case  for  postponement.  In  my 
opinion,  no  such  ground  is  shejvn. 

It  is  no  part  of  my  duty  to  speculate  as  to  what  the 
Governor-General  may  do.  If  any  expression  of  opinion 
is  allowable,  it  would  seem  unlikely  that  such  an  Act  would 
have  been  passed  by  the  Ontario  legislature  unless  it  had 
been  considered  that  it  was  well  within  their  power,  and 
that  all  necessary  provision  was  made  for  compensation  by 
sec.  2,  which  expressly  enacts  that  "all  discoveries  and 
claims,  if  any,  made  or  arising  prior  to  such  sales  shall  be 
dealt  with  by  the  Lieutenant-Governor  in'  council  as  he  may 
think  fit." 

The  statement  of  defence  denies  the  allegations  of  prior 
discovery  by  Green,  through  whom  plaintiffs  claim.  It  also 
alleges  that  the  Attorney-General  for  this  province  is  a 
necessary  party  to  the  action,  which  is  not  properly  consti- 
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tuted  without  him.  There  is  also  a  denial  of  any  transfer 
from  Green  to  plaintiffs  of  any  right  or  claim  he  had. 

These  are  questions  which  must  be  decided  even  if  the 
Act  should  be  disallowed.  The  decision  on  these  points 
may  be  adverse  to  plaintiffs,  so  that  the  Act  may  never  come 
into  question  at  all. 

After  consideration,  it  seems  more  equitable  that  the 
action  should  proceed  to  trial,  leaving  it  to  the  trial  Judge 
to  deal  with  the  matter  as  may  seem  best  when  it  comes 
before  him. 

An  opinion  may,  perhaps,  be  hazarded  that  on  the  facts 
of  this  case  the  Governor-General  in  council  might  prefer 
that  the  question  between  the  parties  should  go  to  trial,  as, 
if  the  plaintiffs  fail  on  the  facts,  it  would  be  unnecessary 
to  consider  the  propriety  of  disallowance. 

The  motion  will,  therefore,  be  dismissed  with  costs  in  the 
cause. 


Cartvvright,  Master.  May  23rd,  1907. 

CHAMBERS. 

TINSLEY  v.  TORONTO  R.  W.  CO. 

Discovery — Examination  of  Servants  of  Defendant  Company 
— Examination  of  Conductor  —  Application  for  Leave  to 
Examine  Motorman  —  Special  Grounds  —  Admissions — 
Evidence. 

Motion  by  plaintiff  for  an  order  permitting  him  to  ex- 
amine for  discovery  a  motorman  in  the  service  of  defendants 
after  the  examination  of  the  conductor  of  the  same  car,  in 
an  action  for  damages  for  personal  injuries  occasioned  to 
plaintiff  by  the  alleged  negligence  of  these  men  in  the 
operation  of  the  car. 

J.  H.  Denton,  for  plaintiff. 

J).  L.  McCarthy,  for  defendants. 

The  Master: — The  conductor  states  by  necessary  im- 
plication that  the  motorman  was  more  or  less  under  the 
influence  of  liquor,  and,  in  his  opinion,  which  he  communi- 
cated to  his  superior,  Greene,  it  was  questionable  whether 
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he  was  fit  to  handle  the  car  by  which  plaintiff  was  admit- 
tedly injured  very  seriously.  ...  It  was  stated  that 
what  was  desired  was  to  get  an  admission  from  the  motor- 
man  that  he  was  under  the  influence  of  liquor  at  the  time 
of  the  accident. 

This,  however,  does  not  seem  any  sufficient  reason  for 
making  the  order  asked.  Nothing  said  either  by  the  con- 
ductor or  the  motorman  can  be  given  in  evidence  against 
defendants.  The  condition  of  the  motorman  must  be  proved 
affirmatively  if  it  is  a  fact  material  to  plaintiff's  case.  His 
admissions  would  not  be  sufficient.  If  he  were  called  as  a 
witness,  what  he  said  on  examination  for  discovery  might 
be  made  use  of  on  cross-examination  or  to  discredit  him  if 
he  were  called  by  plaintiff  and  proved  hostile. 

But,  in  view  of  what  the  conductor  has  said  as  to  his 
own  opinion,  as  shewn  by  his  conversations  with  Greene  and 
Pattern  about  the  motorman's  condition  and  what  he  told 
him  as  to  having  had  liquor  that  night  (or  early  morning), 
coupled  with  counsel's  own  statement  of  the  information  he 
has,  it  does  not  seem  that  any  advantage  would  be  gained  by 
allowing  the  examination  of  the  motorman,  when  his  evi- 
dence could  not  be  used  against  the  company. 

Motion  dismissed;  costs  to  defendants  in  the  cause. 


May  23rd,  1907. 
divisional  court. 
BARTRAM  v.  WAGNEE. 

Executor — Action  for  Account  of  Documents  and  Property  of 
Testator — Right  of  Action — Evidence — Fiduciary  Relation- 
fkip — Trover. 

Appeal  bv  plaintiff  from  judgment  of  Meredith,  C.J., 
9  0.  W.  R.  448. 

The  appeal  was  heard  bv  Boyd,  0.,  Axglix,  J.,  Magee, 
J. 

Plaintiff  in  person. 

E.  H.  Johnston,  London,  for  defendant. 

r*I.  X.  O.W.R.  NO.   2 — t 
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Anglin,  J.: — Plaintiff  sues  as  executor  of  Charles  Au- 
gustus Oscar  Van  Wagner,  who  died  on  14th  October,  1904. 
Defendant  is  the  widow  of  deceased.  Plaintiff  claims  "  an 
account  of  the  private  papers,  personal  effects,  and  other 
property  of  the  deceased  which  came  into  the  possession  of 
the  defendant." 

It  is  not  alleged  that  defendant  stands  in  a  fiduciary  rela- 
tion of  any  sort  to  plaintiff.  I  cannot  understand  upon  what 
basis  plaintiff  should  be  entitled  to  a  general  account  from 
her.  He  alleges  that  she  came  into  possession  of  property 
of  her  deceased  husband,  but,  except  possibly  by  the  merest 
scintilla  of  evidence,  he  fails  to  adduce  any  proof  of  this 
allegation.  He  speaks  of  certain  pictures,  curios,  and  books 
which  he  knew  the  deceased  formerly  had,  and  he  thinks 
Mr.  Wagner  owned  the  furniture,  but  of  this  he  knows  noth- 
ing positively.  He  also  refers  to  some  jewelry  which,  it  is 
said,  was  pawned.  He  further  says  that  upon  inquiry  from 
defendant  she  told  him  that  her  husband  had  destroyed  all 
his  papers,  and  that  he  had  left  nothing  at  all.  At  the  close 
of  his  evidence  he  says :  "  I  want  to  get  information.  That 
is  all  I  want.  If  there  is  nothing  coming,  then  I  will  be 
satisfied.  If  there  is  no  estate,  then  I  want  to  know  it. 
If  there  is  any  estate,  then  I  want  it  as  executor." 

I  find  nothing  in  the  evidence  which  could  possibly  serve 
to  support  a  claim  of  trover;  nothing  which  would  establish 
that  defendant  is  in  the  position  of  an  executrix  de  son  tort ; 
nothing  in  fact  to  shew  that  she  is  in  possession  of  any  pro- 
perty forming  part  of  the  estate  of  her  deceased  husband. 

For  these  reasons,  as  well  as  those  given  by  the  Chief 
Justice  of  the  Common  Pleas,  1  think  this  appeal  fails  and 
should  be  dismissed  with  costs.  This  will  be  without  pre- 
judice to  any  further  action  which  plaintiff  may  be  advised 
to  bring,  after  proper  demand  and  upon  additional  evidence, 
to  recover  possession  of  any  property  of  his  testator  which 
may  be  in  the  hands  of  defendant. 

Magee,  J.: — I  agree. 

Boyd,  C. : — There  is  some  evidence  in  this  case  that  the 
widow  of  the  testator  is  in  possession  of  some  property  be- 
longing to  the  deceased  which  is  detained  from  the  executor, 
and  as  to  this  she  is  a  constructive  trustee  for  the  executor 
proper,  who  may  sue  her  as  executrix  de  son  tort,  and  she  is 
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liable  to  be  called  to  account  for  the  property  of  the  de- 
ceased in  her  hands:  Hill  v.  Curtis,  L.  E.  1  Eq.  90,  101;  see 
also  Judicature  Act,  sec.  26  (5). 

There  was  enough,  though  of  slender  extent,  proved  to 
direct  an  account  to  be  taken  by  the  Master;  further  direc- 
tioDs  and  costs  reserved.     .     .     . 

Appeal  dismissed;  Boyd,  C,  dissenting. 


Teetzel,  J.  May  25th,  1907. 

WEEKLY  COURT. 

TORONTO     GENERAL    TRUSTS    CORPORATION    v. 
HARDY. 

Will — Construction — Joint    Stock    Companies — Dividends — 
Income — Revenues — Accumulation — Capital. 

Motion  by  plaintiffs  for  judgment  upon  the  pleadings 
in  an  action  for  the  construction  of  the  will  of  George  T. 
Fulford,  deceased. 

E.  T.  Malone,  K.C.,  for  plaintiffs. 

W.  Nesbitt,  K.C.,  and  P.  W.  Harcourt,  for  the  defendant 
George  T.  Fulford,  an  infant. 

I.  F.  Hellmuth,  K.C.,  for  the  other  infant  defendants, 
the  grandchildren  of  the  testator. 

H.  S.  Osier,  K.C.,  and  Frank  McCarthy,  for  the  adult 
defendants. 

Teetzel,  J.: — The  only  matter  for  decision  is  whether 
the  dividends  upon  the  stock  in  the  W.  T.  Hanson  Co.  and 
the  Fulford-Hanson  Co.  form  part  of  the  income  of  the 
testator's  estate,  within  the  meaning  of  paragraph  18  of  the 
will,  or  whether  such  dividends  form  part  of  the  revenues 
and  income  of  the  testator's  business  of  dealing  in  propri- 
etary medicines,  to  be  accumulated  and  invested  as  part  of 
the  capital  of  his  estate,  under  paragraph  20  of  the  will.* 

The  testator  was  sole  owner  of  a  very  large  business  in 
dealing  in  proprietary  medicines,  conducted  by  him  per- 
aonallv  under  the  trade  name  of  "  The  Dr.  Williams  Medi- 
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cine  Company,"  in  Canada,  and  in  many  foreign  countries, 
but  not  including  the  United  States  of  America,  Mexico, 
and  South  America;  the  business  of  dealing  in  the  same 
proprietary  medicines  throughout  the  United  States  and 
Mexico  was  owned  by  the  W.  T.  Hanson  Co.;  while  the 
Fulford-Hanson  Co.  controlled  the  same  kind  of  business 
for  South  America;  these  two  were  joint  stock  companies 
organized  under  the  laws  of  the  State  of  New  York,  and  the 
testator  owned  one-half  of  the  stock  in  each  company. 

In  paragraph  4  the  testator  authorizes  the  executors  to 
keep  any  investments  he  may  have  at  his  decease,  and  also 
authorizes  them  to  hold  any  increased  stock  received  by  way 
of  stock  dividends  or  similar  additions  to  his  holdings. 

The  3  paragraphs  of  the  will  which  particularly  involve 
the  question  under  consideration  are  5,  18,  and  20,  which 
read  as  follows: — 

"  5.  I  desire  my  executors  to  continue  my  business  of 
dealing  in  proprietary  medicines,  employing  the  profits  and 
proceeds  of  the  business  (but  not  the  capital  or  income  of 
my  investments)  for  such  purpose  and  employing  such 
agents  and  managers  as  are  necessary,  but  I  direct  that  the 
said  business  shall  be  formed  into  a  joint  stock  company 
or  companies  as  soon  as  possible  after  my  death  in  order 
to  insure  the  permanence  thereof;  and  I  wish  that  the 
name  of  6.  T.  Fulf ord  should  form  part  of  the  name  of  all 
such  companies,  and  I  give  my  executors  full  powers  to  form 
such  company  or  companies,  including,  if  they  shall  see  fit, 
power  to  allow  other  persons  to  subscribe  for  part  of  the 
stock  and  power  to  sell  stock,  but  always  retaining  the  con- 
trolling interest  and  capitalizing  on  the  basis  of  the  average 
yearly  profits  for  the  preceding  3  years,  being  15  per  cent, 
on  the  capital." 

"  18.  I  direct  that  as  each  child  attains  the  age  of  25 
years  his  or  her  income  from  my  estate  is  to  be  during  the 
10-year  period  of  accumulation  hereinafter  provided  for, 
his  or  her  proportionate  part  of  90  per  cent,  of  the  income 
of  my  estate  after  all  charges  are  paid  (excluding  always 
as  hereinafter  directed  the  income  of  my  business),  it  being 
my  intention  that  my  children  are  to  share  equally  in  such 
income,  but  until  each  child  attains  the  age  of  25  years 
what  would  have  been  his  or  her  share  is  to  accumulate  and 
form  part  of  my  general  estate." 
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"  20.  I  direct  that  the  revenues  and  income  from  my 
said  business,  whether  in  the  form  of  a  joint  stock  company 
or  companies  or  otherwise,  shall  not  be  paid  over  as  part  of 
the  income  of  my  estate,  but  that  the  surplus  income  of 
said  business  after  making  all  proper  allowances  and  pro- 
visions shall  be  accumulated  from  year  to  year  and  invested 
and  form  part  of  the  capital  of  my  estate  from  which  the 
income  to  be  paid  over  under  this  will  is  to  be  derived." 

Taking  the  will  as  a  whole  with  particular  reference  to 
these  paragraphs  and  also  to  paragraph  4,  it  is  quite  clear 
that  in  the  directions  given  to  his  executors  the  testator's 
intention  was  to  draw  a  sharp  distinction  between  his  busi- 
ness of  dealing  in  proprietary  medicines,  with  its  profits  and 
proceeds,  and  the  capital  and  income  of  his  other  invest- 
ments, and  the  language  of  the  will  is  quite  appropriate  to 
make  that  intention  effectual. 

The  provisions  of  paragraph  5  furnish  the  key  to  what 
he  meant  by  the  words  "  income  of  my  business  "  in  para- 
graph 18,  and  the  words  "  revenues  and  income  from  my 
said  business "  and  "  surplus  income  of  my  said  business  " 
in  paragraph  20. 

I  think  it  is  impossible  to  assume  that  when  in  paragraph 
5  he  expressed  the  desire  for  his  executors  to  continue  his 
"business  of  dealing  in  proprietary  medicines,  employing 
the  profits  and  proceeds  of  the  business/'  etc.,  and  in  direct- 
ing that  "  the  said  business  "  should  be  formed  into  a  joint 
stock  company,  he  contemplated  including  in  that  desire 
and  direction  the  shares  held  by  him  in  the  two  New  York 
corporations,  and  it  is,  I  think,  equally  clear  that  he  did  not 
intend  to  embrace  those  shares  as  any  part  of  his  "business" 
in  his  references  to  the  income  thereof  in  paragraphs  18 
and  20. 

The  judgment  of  the  Court  will  therefore  be  that  the 
dividends  received  by  plaintiffs  from  the  W.  T.  Hanson  Co. 
and  the  Fulford-Hanson  Co.  form  part  of  the  income  of  the 
testator's  estate,  within  the  meaning  of  paragraph  18,  and 
do  not  form  part  of  the  revenues  and  income  from  the 
proprietary  medicines  business  of  the  testator  to  be  accumu- 
lated and  invested  as  part  of  the  capital  of  his  estate  under 
the  provisions  of  paragraph  20. 

Costs  of  all  parties  out  of  the  estate. 
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Britton,  J.  May  25th,  1907. 

WEEKLY  COURT. 

Re  HALLIDAY  AND  CITY  OF  OTTAWA. 

Municipal  Corporations — Ontario  Shops  Regulation  Act — 
Early  Closing  By-law  Affecting  Class  of  Traders — Time 
for  Passing — Application  of  Members  of  Class — Majority 
— Computation — Certificate  of  Clerk  of  Municipality — 
Withdrawal  of  Names  of  Applicants — Quashing  By-law — 
Costs. 

Motion  by  one  Halliday  to  quash  a  by-law  passed  by  the 
council  of  the  city  of  Ottawa,  under  and  by  virtue  of  the 
Ontario  Shops  Regulation  Act,  R.  S.  0.  1897  ch.  257,  pro- 
viding for  the  early  closing  by  grocers  of  their  shops  in  the 
city. 

R.  6.  Code,  Ottawa,  for  applicant. 

T.  McVeity,  Ottawa,  for  the  city  corporation. 

Britton,  J.: — The  by-law  could  be  passed  only  upon 
the  application  of  three-fourths  in  number  of  the  occupiers 
of  shops  of  this  class  within  the  municipality.  Upon  receipt 
of  such  an  application  it  became  the  duty  of  the  city  council 
within  one  month  to  pass  a  by-law  giving  effect  to  it,  and 
requiring  all  shops  of  the  class  specified  to  be  closed  during 
the  period  of  the  year  and  at  the  time  and  hours  mentioned. 
In  this  case  the  application  was  received  by  the  finance 
committee  of  the  city,  and  was  by  that  committee  sent  to 
the  city  clerk.  This  application  consisted  of  6  parts,  and 
was  signed  in  all  by  145  persons.  The  application  is  not 
quite  correct  in  form,  as  it  requests  the  closing  of  the  shops 
in  question  every  day  throughout  the  year  at  6  o'clock,  and 
does  not  in  terms  say  "  every  day  except  Saturdays  and  days 
immediately  preceding  Dominion  statutory  holidays  and  the 
days  from  20th  to  31st  December  inclusive."  These  excep- 
tions were  manifestly  intended  by  the  signers,  and  the  by- 
law as  passed  makes  the  exceptions.  I  merely  mention  this 
in  passing.     Nothing  turns  upon  it  now. 

By  statute  the  time  of  the  receipt  or  presentation  of  the 
petition  or  application  shall  be  the  time  when  received  by 
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the  clerk.  This  application  was  received  by  the  clerk  on 
1st  February,  1907.  Applications  for  such  by-laws  in 
Ottawa  are  dealt  with  under  their  by-law  No.  829.  The 
city  clerk  satisfied  himself  that  there  were,  on  1st  February, 
178  occupant  grocers  in  Ottawa,  and  that  these  applications 
.  .  .  were  signed  by  over  three-fourths  of  such  occupants 
of  the  class  mentioned,  and  that  all  the  formalities  required 
by  by-law  No.  829  had  been  complied  with,  and  on  15th  Feb- 
ruary he  so  certified,  and  returned  to  the  finance  committee 
the  petition  with  his  certificate  and  with  declarations  that 
had  been  furnished  to  him. 

The  by-law  in  question  was  read  a  first  time  on  4th 
March,  a  second  time  on  18th  March,  and  a  third  time  and 
finally  passed  on  2nd  April,  1907. 

The  objections  to  the  by-law  .     .     .are  the  following: — 

First,  that  it  was  not  passed  within  a  month  after  pre- 
sentation of  the  application  or  petition. 

That  time  is,  in  my  opinion,  directory.  The  council,  if 
they  intend  to  act  upon  such  a  petition,  should  do  so  within 
the  time  prescribed,  and,  if  they  do  not,  the  petitioners  may 
have  something  to  say  about  it.  I  do  not  give  effect  U 
that  objection. 

Second,  that  before  the  passing  of  this  by-law  certain 
of  the  petitioners  had  withdrawn  their  names,  so  that  at 
the  time  of  its  passing  there  were  not  three-fourths  of  the 
occupants  doing  business  as  grocers  in  Ottawa  in  favour  of  it. 

In  the  analysis  I  am  able  to  make  on  the  material  before 
me,  I  find  that  there  were  only  175  of  this  class  doing  busi- 
ness in  Ottawa.  But,  for  the  present,  assume  that  the  num- 
ber is  178;  three-fourths  would  be  134.  The  clerk  found 
as  signers  146,  an  excess  of  12  over  the  required  majority. 
There  were  in  fact  only  145  signers.  On  one  sheet  the 
number  is  called  5-1 — there  are  only  53  in  fact.  The  city 
clerk  says  that  before  this  by-law  got  its  first  reading  there 
were  57  withdrawals.  If  these  57  had  the  right  to  with- 
draw, there  were  left  at  the  time  the  by-law  got  its  first 
reading  only  88  favouring  it — much  less  than  the  required 
three-fourths.  If  these  persons  who  had  changed  their 
minds  had  the  right  to  do  so  before  the  council  assumed  to 
art,  then  there  was  not  before  the  council  the  properly! 
signed  petition  or  application  when  the  by-law  was  even  read 
a  first  time,  or  when  it  was  finally  passed. 
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It  is  contrary  to  the  letter  and  spirit  of  the  law  that 
class  legislation  like  this  should  be  passed  unless  clearly 
desired  at  the  time  of  passing  by  three-fourths  of  those  en- 
gaged in  the  business  to  be  restricted.  The  dealers  are  not 
the  only  persons  affected.  The  smaller  consumers  are  inter- 
ested. It  is  a  matter  of  considerable  inconvenience  to  such 
to  have  the  grocery  store  closed  at  6.  .  .  Many  families 
depend  upon  the  corner  grocery  for  small  and  frequent 
supplies.  The  men  of  the  house,  many  of  them,  do  not  get 
home  from  work  until  6.  The  wife  is,  perhaps,  without 
help,  busy  about  the  evening  meal,  and  cannot  conveniently 
go  for  her  supplies  until  6.30  or  7  o'clock.  If  some  grocers 
are  willing  to  keep  their  stores  open  for  the  convenience  of 
such  purchasers,  they  should  be  permitted  to  do  so,  unless 
it  is  the  clear  wish  of  the  three-fourths  of  those  engaged 
in  the  same  business  that  the  closing  by-law  should  pass. 
This  restriction  upon  the  right  of  the  minority  must  be 
imposed  only  when  strictly  in  accordance  with  the  statute. 

I  am  of  opinion  that  those  seeking  to  withdraw  from  the 
application  before  the  by-law  was  read  a  first  time  had  the 
right  to  do  so,  and,  as  their  desire  was  then  properly  before 
the  council,  the  by-law  was  in  fact  pressed  without  the 
necessary  sanction  of  the  required  majority,  and  so  is  bad 
and  should  be  quashed. 

That  the  wish  of  the  requisite  majority  is  the  main  thing 
is  emphasized  by  sub-sec.  8  of  sec.  44  of  the  Shops  Regu- 
lation Act.  It  was  made  clearly  to  appear  to  the  council, 
at  the  time  of  passing  the  by-law  not  attacked,  that  more 
than  one-third  in  number  of  the  occupiers  of  grocer  shops 
in  Ottawa  were  opposed  to  it.  There  were  2  petitions 
against  it:  one  received  on  9th  March  signed  by  2?  occupiers; 
one  received  on  11th  March  signed  by  24;  there  were  the 
withdrawals  received  on  1st  March,  57:  in  all  108  opposed. 
One-third  of  the  total  number  of  occupiers  is  60,  so  there 
are  more  by  48  than  one-third  of  the  entire  number  of 
occupiers. 

In  the  view  I  take  of  the  section  under  which  this  by-law 
was  passed,  it  is  not  at  all  the  same  as  a  petition  for  local 
improvement  or  for  drainage,  where  property  is  to  be  bene- 
fited by  the  expenditure  of  money,  and  for  which  property 
is  to  be  assessed.  In  such  cases  there  is  a  quasi-contract. 
In  this  case  I  do  not  think  Gibson  v.  Township  of  North 
Easthope.  21  A.  R.  504,  24  S.  C.  R.  707,  applies. 


RE  HALLWAY  AND  CITY  OF  OTTAWA.  49 

The  third  objection  is,  that,  apart  from  the  question  of 
withdrawals,  the  application  itself  was  not  sufficiently 
signed. 

The  clerk  found  in  the  business  178;  three-fourths  of 
178  would  be  134;  the  names  on  the  application  were  145; 
the  clerk  struck  off  as  having  signed  twice  and  for  reasons 
satisfactory  to  him  4,  leaving  141.  It  has  been  shewn  that,  in 
addition  to  the  4,  11  names  should  not  be  there,  as  follows : — 

Xot  in  business  as  grocers  when  application  signed       2 

Not  grocers  at  all   2 

Additional  names  as  disclosed  in  affidavits  filed 7 


11 

Taking  these  from  the  141,  only  130  will  remain  or  4 
less  than  the  majority  number  required. 

If  the  two  not  in  business  when  the  application  was 
signed  were  included  in  the  178,  the  result  would  be: 
total,  178;  off,  2;  leaving  176;  three-quarters  of  176  would 
be  l;J2;  so  in  that  ca>e  there  are  2  short  of  the  number 
required. 

I  must  assume  that  those  not  grocers  at  all  whose  names 
art*  ou  the  application  as  grocers  were  not  counted  by  the 
city  clerk  as  part  of  the  178. 

'mere  was  not  the  requisite  three-fourths  majority  of 
those  of  the  grocer  class  required  to  warrant  the  passing  of 
the  by-law. 

It  was  argued  that  upon  a  motion  to  quash  the  work  of 
the  city  clerk  must  be  taken  as  final.  I  do  not  agree  with 
this.  The  council  must  be  satisfied  that  such  application 
is  signed  by  not  less  than  three-fourths  in  number  of  the 
«x*cupiers,  etc.  The  application  must  in  fact  be  so  signed. 
Prima  facie  what  the  clerk  did  was  quite  sufficient  to  warrant 
the  action  of  the  council,  but  when  affirmatively  shewn,  as 
I  think  it  may  be  shewn  on  a  motion  to  quash,  that  the 
requisite  three-fourths  did  not  in  fact  sign,  then  there  was 
absence  of  jurisdiction,  and  the  by-law  is  bad.  See  Robert- 
son y.  Township  of  North  Easthope,  16  A.  K.  at  p.  214. 

The  by-law  must  be  quashed  with  costs,  which  I  ^ix  at 
£>0.  As  this  is  in  the  main  a  contest  between  members 
of  the  grocer  class,  the  city  may  well  be  relieved  of  a  portion 
of  the  costs  of  this  litigation. 
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It  is  contrary  to  the  letter  and  spirit  of  the  law  that 
class  legislation  like  this  should  be  passed  unless  clearly 
desired  at  the  time  of  passing  by  three-fourths  of  those  en- 
gaged in  the  business  to  be  restricted.  The  dealers  are  not 
the  only  persons  affected.  The  smaller  consumers  are  inter- 
ested. It  is  a  matter  of  considerable  inconvenience  to  such 
to  have  the  grocery  store  closed  at  6.  .  .  Many  families 
depend  upon  the  corner  grocery  for  small  and  frequent 
supplies.  The  men  of  the  house,  many  of  them,  do  not  get 
home  from  work  until  6.  The  wife  is,  perhaps,  without 
help,  busy  about  the  evening  meal,  and  cannot  conveniently 
go  for  her  supplies  until  6.30  or  7  o'clock.  If  some  grocers 
are  willing  to  keep  their  stores  open  for  the  convenience  of 
such  purchasers,  they  should  be  permitted  to  do  so,  unless 
it  is  the  clear  wish  of  the  three-fourths  of  those  engaged 
in  the  same  business  that  the  closing  by-law  should  pass. 
This  restriction  upon  the  right  of  the  minority  must  be 
imposed  only  when  strictly  in  accordance  with  the  statute. 

I  am  of  opinion  that  those  seeking  to  withdraw  from  the 
application  before  the  by-law  was  read  a  first  time  had  the 
right  to  do  so,  and,  as  their  desire  was  then  properly  before 
the  council,  the  by-law  was  in  fact  pressed  without  the 
necessary  sanction  of  the  required  majority,  and  so  is  bad 
and  should  be  quashed. 

That  the  wish  of  the  requisite  majority  is  the  main  thing 
is  emphasized  by  sub-sec.  8  of  sec.  44  of  the  Shops  Regu- 
lation Act.  It  was  made  clearly  to  appear  to  the  council, 
at  the  time  of  passing  the  by-law  not  attacked,  that  more 
than  one-third  in  number  of  the  occupiers  of  grocer  shops 
in  Ottawa  were  opposed  to  it.  There  were  2  petitions 
against  it:  one  received  on  9th  March  signed  by  27  occupiers; 
one  received  on  11th  March  signed  by  24;  there  were  the 
withdrawals  received  on  1st  March,  57:  in  all  108  opposed. 
One-third  of  the  total  number  of  occupiers  is  60,  so  there 
are  more  by  48  than  one-third  of  the  entire  number  of 
occupiers. 

In  the  view  I  take  of  the  section  under  which  this  by-law 
was  passed,  it  is  not  at  all  the  same  as  a  petition  for  local 
improvement  or  for  drainage,  where  property  is  to  be  bene- 
fited by  the  expenditure  of  money,  and  for  which  property 
is  to  be  assessed.  In  such  cases  there  is  a  quasi-contract. 
In  this  case  I  do  not  think  Gibson  v.  Township  of  North 
Easthope.  21  A.  R.  504,  24  S.  C.  R.  707,  applies. 
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The  third  objection  is,  that,  apart  from  the  question  of 
withdrawals,  the  application  itself  was  not  sufficiently 
signed. 

The  clerk  found  in  the  business  178;  three-fourths  of 
178  would  be  134;  the  names  on  the  application  were  145; 
the  clerk  struck  off  as  having  signed  twice  and  for  reasons 
satisfactory  to  him  4,  leaving  141.  It  has  been  shewn  that,  in 
addition  to  the  4,  11  names  should  not  be  there,  as  follows: — 

Xot  in  business  as  grocers  when  application  signed       2 

Not  grocers  at  all   2 

Additional  names  as  disclosed  in  affidavits  filed  ....     7 


11 

Taking  these  from  the  141,  only  130  will  remain  or  4 
less  than  the  majority  number  required. 

If  the  two  not  in  business  when  the  application  was 
signed  were  included  in  the  178,  the  result  would  be: 
total.  178;  off,  2;  leaving  176;  three-quarters  of  176  would 
be  l:!2;  so  in  that  case  there  are  2  short  of  the  number 
required. 

I  must  assume  that  those  not  grocers  at  all  whose  names 
art*  ou  the  application  as  grocers  were  not  counted  by  the 
city  clerk  as  part  of  the  178. 

iiiere  was  not  the  requisite  three-fourths  majority  of 
those  of  the  grocer  class  required  to  warrant  the  passing  of 
the  by-law. 

It  was  argued  that  upon  a  motion  to  quash  the  work  of 
the  city  clerk  must  be  taken  as  final.  I  do  not  agree  with 
this.  The  council  must  be  satisfied  that  such  application 
is  signed  by  not  less  than  three-fourths  in  number  of  the 
occupiers,  etc.  The  application  must  in  fact  be  so  signed. 
Prima  facie  what  the  clerk  did  was  quite  sufficient  to  warrant 
the  action  of  the  council,  but  when  affirmatively  shewn,  as 
1  think  it  may  be  shewn  on  a  motion  to  quash,  that  the 
requisite  three-fourths  did  not  in  fact  sign,  then  there  was 
absence  of  jurisdiction,  and  the  by-law  is  bad.  See  Robert- 
son y.  Township  of  Xorth  Easthope,  16  A.  11.  at  p.  214. 

The  by-law  must  be  quashed  with  costs,  which  I  fix  at 
£M.  As  this  is  in  the  main  a  contest  between  members 
of  the  grocer  class,  the  city  may  well  be  relieved  of  a  portion 
of  the  costs  of  this  litigation. 
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It  is  contrary  to  the  letter  and  spirit  of  the  law  that 
class  legislation  like  this  should  be  passed  unless  clearly 
desired  at  the  time  of  passing  by  three-fourths  of  those  en- 
gaged in  the  business  to  be  restricted.  The  dealers  are  not 
the  only  persons  affected.  The  smaller  consumers  are  inter- 
ested. It  is  a  matter  of  considerable  inconvenience  to  such 
to  have  the  grocery  store  closed  at  6.  .  .  Many  families 
depend  upon  the  corner  grocery  for  small  and  frequent 
supplies.  The  men  of  the  house,  many  of  them,  do  not  get 
home  from  work  until  6.  The  wife  is,  perhaps,  without 
help,  busy  about  the  evening  meal,  and  cannot  conveniently 
go  for  her  supplies  until  6.30  or  7  o'clock.  If  some  grocers 
are  willing  to  keep  their  stores  open  for  the  convenience  of 
such  purchasers,  they  should  be  permitted  to  do  so,  unless 
it  is  the  clear  wish  of  the  three-fourths  of  those  engaged 
in  the  same  business  that  the  closing  by-law  should  pass. 
This  restriction  upon  the  right  of  the  minority  must  be 
imposed  only  when  strictly  in  accordance  with  the  statute. 

I  am  of  opinion  that  those  seeking  to  withdraw  from  the 
application  before  the  by-law  was  read  a  first  time  had  the 
right  to  do  so,  and,  as  their  desire  was  then  properly  before 
the  council,  the  by-law  was  in  fact  pressed  without  the 
necessary  sanction  of  the  required  majority,  and  so  is  bad 
and  should  be  quashed. 

That  the  wish  of  the  requisite  majority  is  the  main  thing 
is  emphasized  by  sub-sec.  8  of  sec.  44  of  the  Shops  Regu- 
lation Act.  It  was  made  clearly  to  appear  to  the  council, 
at  the  time  of  passing  the  by-law  not  attacked,  that  more 
than  one-third  in  number  of  the  occupiers  of  grocer  shops 
in  Ottawa  were  opposed  to  it.  There  were  2  petitions 
against  it:  one  received  on  9th  March  signed  by  2?  occupiers; 
one  received  on  11th  March  signed  by  24;  there  were  the 
withdrawals  received  on  1st  March,  57:  in  ail  108  opposed. 
One-third  of  the  total  number  of  occupiers  is  60,  so  there 
are  more  by  48  than  one-third  of  the  entire  number  of 
occupiers. 

In  the  view  I  take  of  the  section  under  which  this  by-law- 
was  passed,  it  is  not  at  all  the  same  as  a  petition  for  local 
improvement  or  for  drainage,  where  property  is  to  be  bene- 
fited by  the  expenditure  of  money,  and  for  which  property 
is  to  be  assessed.  In  such  cases  there  is  a  quasi-contract. 
In  this  case  I  do  not  think  Gibson  v.  Township  of  North 
Kasthopo,  21  A.  R.  504,  24  S.  C.  R.  707.  applies. 
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The  third  objection  is,  that,  apart  from  the  question  of 
withdrawals,  the  application  itself  was  not  sufficiently 
signed. 

The  clerk  found  in  the  business  178;  three-fourths  of 
1?8  would  be  134;  the  names  on  the  application  were  145; 
the  clerk  struck  off  as  having  signed  twice  and  for  reasons 
satisfactory  to  him  4,  leaving  141.  It  has  been  shewn  that,  in 
addition  to  the  4,  11  names  should  not  be  there,  as  follows : — 

Not  in  business  as  grocers  when  application  signed       2 

Not  grocers  at  all   2 

Additional  names  as  disclosed  in  affidavits  filed  ....     7 


11 

Taking  these  from  the  141,  only  130  will  remain  or  4 
less  than  the  majority  number  required. 

If  the  two  not  in  business  when  the  application  was 
signed  were  included  in  the  178.  the  result  would  be: 
total,  i;8;  off,  2;  leaving  176;  three-quarters  of  176  would 
bt*  l;J2;  so  in  that  case  there  are  2  short  of  the  number 
required. 

I  must  assume  that  those  not  grocers  at  all  whose  names 
aiv  on  the  application  as  grocers  were  not  counted  by  the 
city  clerk  as  part  of  the  178. 

ihere  was  not  the  requisite  three-fourths  majority  of 
those  of  the  grocer  class  required  to  warrant  the  passing  of 
the  by-law. 

It  was  argued  that  upon  a  motion  to  quash  the  work  of 
the  city  clerk  must  be  taken  as  final.  I  do  not  agree  with 
this.  The  council  must  be  satisfied  that  such  application 
is  signed  by  not  less  than  three-fourths  in  number  of  the 
«H-cupiers,  etc.  The  application  must  in  fact  be  so  signed. 
Prima  facie  what  the  clerk  did  was  quite  sufficient  to  warrant 
the  action  of  the  council,  but  when  affirmatively  shewn,  as 
I  think  it  may  be  shewn  on  a  motion  to  quash,  that  the 
requisite  three-fourths  did  not  in  fact  sign,  then  there  was 
absence  of  jurisdiction,  and  the  by-law  is  bad.  See  Robert- 
son v.  Township  of  Xorth  Easthope,  16  A.  R.  at  p.  214. 

The  by-law  must  be  quashed  with  costs,  which  I  fix  at 
$30.  As  this  is  in  the  main  a  contest  between  members 
of  the  grocer  class,  the  city  may  well  be  relieved  of  a  portion 
of  the  costs  of  this  litigation. 
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It  is  contrary  to  the  letter  and  spirit  of  the  law  that 
class  legislation  like  this  should  be  passed  unless  clearly 
desired  at  the  time  of  passing  by  three-fourths  of  those  en- 
gaged in  the  business  to  be  restricted.  The  dealers  are  not 
the  only  persons  affected.  The  smaller  consumers  are  inter- 
ested. It  is  a  matter  of  considerable  inconvenience  to  such 
to  have  the  grocery  store  closed  at  6.  .  .  Many  families 
depend  upon  the  corner  grocery  for  small  and  frequent 
supplies.  The  men  of  the  house,  many  of  them,  do  not  get 
home  from  work  until  6.  The  wife  is,  perhaps,  without 
help,  busy  about  the  evening  meal,  and  cannot  conveniently 
go  for  her  supplies  until  6.30  or  7  o'clock.  If  some  grocers 
are  willing  to  keep  their  stores  open  for  the  convenience  of 
such  purchasers,  they  should  be  permitted  to  do  so,  unless 
it  is  the  clear  wish  of  the  three-fourths  of  those  engaged 
in  the  same  business  that  the  closing  by-law  should  pass. 
This  restriction  upon  the  right  of  the  minority  must  be 
imposed  only  when  strictly  in  accordance  with  the  statute. 

I  am  of  opinion  that  those  seeking  to  withdraw  from  the 
application  before  the  by-law  was  read  a  first  time  had  the 
right  to  do  so,  and,  as  their  desire  was  then  properly  before 
the  council,  the  by-law  was  in  fact  pressed  without  the 
necessary  sanction  of  the  required  majority,  and  so  is  bad 
and  should  be  quashed. 

That  the  wish  of  the  requisite  majority  is  the  main  thing 
is  emphasized  by  sub-sec.  8  of  sec.  44  of  the  Shops  Regu- 
lation Act.  It  was  made  clearly  to  appear  to  the  council, 
at  the  time  of  passing  the  by-law  not  attacked,  that  more 
than  one-third  in  number  of  the  occupiers  of  grocer  shops 
in  Ottawa  were  opposed  to  it.  There  were  2  petitions 
against  it:  one  received  on  9th  March  signed  by  27  occupiers; 
one  received  on  11th  March  signed  by  24;  there  were  the 
withdrawals  received  on  1st  March,  57:  in  all  108  opposed. 
One-third  of  the  total  number  of  occupiers  is  60,  so  there 
are  more  by  48  than  one-third  of  the  entire  number  of 
occupiers. 

In  the  view  I  take  of  the  section  under  which  this  by-law 
was  passed,  it  is  not  at  all  the  same  as  a  petition  for  local 
improvement  or  for  drainage,  where  property  is  to  be  bene- 
fited by  the  expenditure  of  money,  and  for  which  property 
is  to  be  assessed.  In  such  cases  there  is  a  quasi-contract. 
In  this  case  1  do  not  think  Gibson  v.  Township  of  Xorth 
Easthope,  21  A.  R.  504,  24  S.  C.  R.  707.  applies. 
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The  third  objection  is,  that,  apart  from  the  question  of 
withdrawals,  the  application  itself  was  not  sufficiently 
signed. 

The  clerk  found  in  the  business  178;  three-fourths  of 
1?8  would  be  134;  the  names  on  the  application  were  145; 
the  clerk  struck  off  as  having  signed  twice  and  for  reasons 
satisfactory  to  him  4,  leaving  141.  It  has  been  shewn  that,  in 
addition  to  the  4,  11  names  should  not  be  there,  as  follows : — 

Xot  in  business  as  grocers  when  application  signed       2 

Not  grocers  at  all   2 

Additional  names  as  disclosed  in  affidavits  filed 7 


11 

Taiang  these  from  the  141,  only  130  will  remain  or  4 
less  than  the  majority  number  required. 

If  the  two  not  in  business  when  the  application  was 
signed  were  included  in  the  178,  the  result  would  be: 
total,  178;  off,  2;  leaving  176;  three-quarters  of  176  would 
he  l;52;  so  in  that  case  there  are  2  short  of  the  number 
required. 

I  must  assume  that  those  not  grocers  at  all  whose  names 
are  on  the  application  as  grocers  were  not  counted  by  the 
city  clerk  as  part  of  the  178. 

iiiere  was  not  the  requisite  three-fourths  majority  of 
those  of  the  grocer  class  required  to  warrant  the  passing  of 
the  by-law. 

It  was  argued  that  upon  a  motion  to  quash  the  work  of 
the  city  clerk  must  be  taken  as  final.  I  do  not  agree  with 
this.  The  council  must  be  satisfied  that  such  application 
is  signed  by  not  less  than  three-fourths  in  number  of  the 
occupiers,  etc.  The  application  must  in  fact  be  so  signed. 
Prima  facie  what  the  clerk  did  was  quite  sufficient  to  warrant 
the  action  of  the  council,  but  when  affirmatively  shewn,  as 
1  think  it  may  be  shewn  on  a  motion  to  quash,  that  the 
requisite  three-fourths  did  not  in  fact  sign,  then  there  was 
absence  of  jurisdiction,  and  the  by-law  is  bad.  See  Robert- 
son v.  Township  of  North  Easthope,  16  A.  K.  at  p.  214. 

The  by-law  must  be  quashed  with  costs,  which  I  fix  at 
$-Vi.  As  this  is  in  the  main  a  contest  between  members 
of  th**  grocer  class,  the  city  may  well  be  relieved  of  a  portion 
of  the  costs  of  this  litigation. 
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Anglin,  J.  May  25th,  1907. 

CHAMBERS. 

Re  WILLIAMS  AND  ANCIENT  ORDER  OF  UNITED 
WORKMEN. 

Life  Insurance — Benefit  Society — Change  of  Beneficiary — 
Rules  of  Society — Wife  of  Member — Foreign  Divorce — 
Validity  —  Estoppel  —  Remarriage  —  Claim  of  Second 
Wife — Claim  of  Adopted  Daughter — Right  to  Contest. 

Application  by  Catherine  Williams  for  payment  out  of 
Court  of  the  proceeds  of  an  insurance  policy  on  the  life  of 
the  late  Daniel  Williams.  — 

J.  E.  Jones,  for  Catherine  Williams. 
C.  Grant,  for  Mary  Jane  Williams. 
M.  C.  Cameron,  for  Jennie  Fairbanks. 

Ancijn,  J.: — The  deceased,  Daniel  Williams,  was  mar- 
ried in  18(50  to  Mary  Jane  Williams  at  Springfield,  Mass., 
and  continued  to  reside  in  that  State  with  her  until  Jan- 
uary, 1886,  when,  because  of  his  becoming  amenable  to  the 
criminal  law,  he  was  obliged  to  quit  Massachusetts,  and 
came  to  this  province,  where  he  established  his  permanent 
residence.  His  wife  remained  in  Massachusetts,  and  ap- 
parently thenceforward  supported  herself. 

In  October,  1890,  Mary  Jane  Williams  took  proceedings 
in  the  Superior  Court  for  the  county  of  Worcester,  in  the 
State  of  Massachusetts,  for  divorce  a  vinculo,  upon  the 
ground  of  desertion  and  cruelty.  Daniel  Williams  not  ap- 
pearing in  this  proceeding,  the  Court  on  6th  May,  1891, 
granted  to  the  applicant  a  decree  of  divorce  nisi,  which 
became  absolute  by  judgment  of  the  Court  pronounced  upon 
6th  November,  1891. 

In  1896  the  deceased  Daniel  Williams  went  through  a 
ceremony  of  marriage  with  the  claimant  Catherine  Wil- 
liams, and  continued  to  live  with  her  as  his  wife  down  to 
the  time  of  his  death. 

In  December,  1889.  Daniel  Williams  became  insured  with 
the  Ancient  Order  of  United  Workmen  for  the  sum  of 
$2,000,  payable  to  his  then  wife,  Mary  Jane  Williams,  and 
he  continued   to  maintain   this  insurance  in  force  in  her 
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favour  until  1896,  when  he  indorsed  upon  the  beneficiary 
certificate  a  revocation  of  the  direction  for  payment  to 
Mary  Jane  Williams,  and  made  application  for  a  duplicate 
certificate  to  be  issued  for  the  same  sum  payable  to  "  Cath- 
erine Williams  (formerly  Corbett),  bearing  the  relationship 
to  him  of  wife,  $1,500,  and  to  Jennie  Fairbanks,  daughter 
of  Maggie  Fairbanks,  bearing  the  relationship  to  him  of 
adopted  child  or  dependent,  $500."  The  application  for 
change  of  direction  stated  that  the  first  wife  was  dead.  A 
duplicate  certificate  was  issued  to  the  applicant  in  accord- 
ance with  this  application,  on  14th  July,  1897.  The  insur- 
ance was  maintained  in  this  position  until  the  death  of 
Daniel  Williams — his  reputed  wife,  Catherine  Williams,  pay- 
ing the  premiums  for  several  years  before  his  decease, 
amounting  in  all  to  $347.24. 

Mary  Jane  Williams  now  makes  claim  to  the  proceeds 
of  this  insurance  paid  into  Court  by  the  Ancient  Order  of 
United  Workmen,  alleging  that  she  is  the  lawful  widow  of 
Daniel  Williams,  deceased,  and  that  she  was  never  lawfully 
divorced  from  him,  asserting  that  the  Massachusetts  Court 
had  no  jurisdiction,  because,  at  the  time  of  the  institution 
of  the  proceedings  for  divorce,  the  domicile  of  her  husband 
wa*  in  this  province,  and  also  that  there  had  been  in  fact 
no  desertion  of  her  by  her  husband,  and  that  there  was  no 
ground  for  the  granting  of  a  divorce.  The  applicant, 
Catherine  Williams,  on  the  other  hand,  asserts  that  she  is 
the  lawful  widow  of  the  deceased,  asserting  that  the  di- 
vorce granted  by  the  Massachusetts  Court  was  valid  and 
that  she  was  lawfully  married. 

She  also  claims  the  whole  of  the  proceeds  of  the  policy, 
notwithstanding  the  nomination  of  Jennie  Fairbanks  as  a 
beneficiary,  asserting  that  such  nomination  is  contrary  to 
the  rules  and  constitution  of  the  Ancient  Order  of  United 
Workmen.  Jennie  Fairbanks,  on  the  other  hand,  claims  the 
sum  of  $500  appointed  to  her,  alleging  that  she  was  an 
adopted  child  of  the  deceased,  Daniel  Williams,  and  de- 
]tendent  upon  him. 

The  validity  for  all  purposes  of  the  decree  of  divorce 
obtained  by  Mary  J.  Williams  depends  upon  some  very  in- 
teresting considerations  of  international  law.  Since  the 
decision  of  the  Privy  Council  in  Le  Mesurier  v.  Le  Mesu- 
rier,  [1895]  A.  C.  517,  it  is  recognized  in  all  Courts  admin- 
istering English  law  that  "the  permanent  domicile  of  the 
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spouses  within  the  territory  is  necessary  to  give  the  Courts 
jurisdiction  to  divorce  a  vinculo,  so  that  its  decree  to  that 
effect  shall,  by  the  general  law  of  nations,  possess  extra- 
territorial authority."  For  the  purposes  of  divorce  jurisdic- 
tion the  domicile  of  the  married  pair  is  that  of  the  husband: 
Warrender  v.  Warrender,  2  CI.  &  F.  488,  528;  Magurn  v. 
Magurn,  11  A.  R.  178. 

In  the  present  instance  it  is  common  ground  that  the 
domicile  of  the  late  Daniel  Williams,  at  the  time  the  Massa- 
chusetts divorce  was  obtained,  was  in  the  province  of 
Ontario.  But  on  behalf  of  Mary  J.  Williams  it  is  contended 
that,  inasmuch  as,  at  the  time  the  alleged  desertion  took 
place,  she  was  domiciled  with  her  husband  in  the  State  of 
Massachusetts,  he  would  not  be  allowed  to  assert  for  the 
purposes  of  her  suit  for  divorce  that  he  had  ceased  to  be 
domiciled  in  Massachusetts,  and  therefore  that  the  Massa- 
chusetts Court  had  jurisdiction  to  pronounce  a  decree  in 
her  favour  which  would  command  extra-territorial  recogni- 
tion. In  support  of  this  proposition  Mr.  Jones  cites  the 
judgment  of  Gorell  Barnes.  J.,  in  Armytage  v.  Armytage, 
[1898]  P.  178,  at  p.  185.     ..." 

The  statement  of  (rorell  Barnes,  J.,  as  to  jurisdiction  to 
dissolve  marriage  is  distinctly  obiter.  The  jurisdiction  to 
decree  judicial  separation,  the  equivalent  of  the  former 
divorce  a  mensa  et  thoro,  the  English  Court  of  Probate  and 
Divorce  inherited  from  the  former  Ecclesiastical  Courts, 
which  always  possessed  and  exercised  it. 

Ifr*Le  Mesurier  v.  Le  Mesurier,  at  p.  531,  Lord  Watson 
says:  "It  is  not  doubtful  that  there  may  be  residence 
without  domicile  sufficient  to  sustain  a  suit  for  restitution 
of  conjugal  rights,  for  separation,  or  for  aliment;  but  it  does 
not  follow  that  such  residence  must  also  give  jurisdiction  to 
dissolve  the  marriage." 

Notwithstanding  the  passage  referred  to  in  the  judgment 
of  Gorell  Barnes,  J.,  in  Armytage  v.  Armytage,  and  its 
adoption  by  Westlake  in  his  work  on  Private  International 
Law,  4th  ed.,  at  p.  86,  I  cannot  but  think  it  doubtful  whe- 
ther a  decree  of  divorce,  granted  under  circumstances  such 
as  we  have  in  this  case,  is  entitled  to  recognition  outside 
the  State  in  the  Courts  of  which  it  was  obtained.  But  it  is 
unnecessary  in  the  present  case  to  determine  this  interest- 
ing question,  because,  whatever  may  be  the  effect  of  the 
Massachusetts  decree  as  to  others,  the  claimant  Mary  J.  Wil- 
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liams,  who  obtained  the  divorce,  cannot  be  heard  to  impugn 
the  jurisdiction  which  she  invoked:  Swaizie  v.  Swaizie,  31 
O.  R.  324,  330.  Neither  can  she  be  heard  to  allege  that  the 
desertion,  which  she  set  up  and  proved  to  the  satisfaction 
of  the  Massachusetts  Court,  was  a  mere  fiction.  Upon  this 
ground  the  claim  of  Mary  J.  Williams  must  be  rejected. 

Nor  does  it  seem  necessary  to  determine  whether 
Catherine  Williams  was  lawfully  married  to  the  late  Daniel 
Williams.  The  Ancient  Order  of  United  Workmen  have 
not  disputed  their  liability  upon  the  insurance  certificate. 
In  seeking  to  pay  the  proceeds  of  the  certificate  into  Court 
they  merely  asked  to  be  relieved  of  the  responsibility  of  de- 
termining to  which  of  the  clainants  the  money  belonged. 
Upon  the  face  of  the  policy  it  is  made  payable  to  Catherine 
Williams  and  Jennie  Fairbanks.  It  would  have  been  open 
to  the  Ancient  Order  of  United  Workmen,  if  so  advised,  to 
challenge  the  right  of  Catherine  Williams  and  Jennie  Fair- 
banks to  any  portion  of  the  money,  upon  the  ground  that 
they  were  not  persons  to  whom,  under  the  rules  and  consti- 
tution of  the  association,  the  deceased  could  make  insurance 
moneys  payable.  The  Order  has  not  seen  fit  to  raise  any 
such  question,  and  I  do  not  understand  how  it  can  be  raised 
]jv  Mary  J.  Williams.  For  the  same  reason  I  am  of  opinion 
that  Catherine  Williams  cannot  be  heard  to  dispute  the 
right  of  Jennie  Fairbanks  to  the  portion  appointed  to  her, 
upon  the  ground  which  she  puts  forward,  namely,  that 
Jennie  Fairbanks  was  not  an  adopted  child  of  Daniel  Wil- 
liams, deceased,  nor  dependent  upon  him.  The  rule  of  the 
Order  in  force  when  the  beneficiary  certificate  issued  pro- 
vided that  a  member  might  name  as  his  beneficiary  "his 
adopted  daughter  or  adopted  son  if  dependent  upon  the 
member,  but  satisfactory  proof  must  be  furnished  to  the 
Grand  Lodge  to  establish  that  fact,  and  also  that  such  de- 
pendency will  likely  exist  on  the  maturity  of  the  certificate." 
Of  the  existence  of  the  facts  of  adoption,  dependency,  and 
probable  future  dependency,  the  Grand  Lodge  is  constituted 
the  sole  judge,  and  its  judgment  must  be  formed  at  the 
time  the  certificate  is  obtained,  and  once  so  formed  is  con- 
clusive upon  all  parties,  and,  in  the  absence  of  fraud,  upon 
the  Grand  Lodge  itself  as  well.  Catherine  Williams  could  not, 
in  any  event,  claim  under  the  appointment  to  herself  more 
than  the  $1,500  apportioned  to  her  by  the  deceased,  and, 
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in  my  opinion,  she  is  not  in  a  position  to  contest  the  right 
of  Jennie  Fairbanks  to  the  $500  appointed  to  her. 

The  order  will  be  for  payment  o£  the  costs  of  Catherine 
Williams  and  Jennie  Fairbanks  out  of  the  sum  of  $1,500 
appointed  to  Catherine  Williams,  and  for  payment  of  the 
balance  of  such  sum  of  $1,500  to  Catherine  Williams.  The 
sum  of  $500  will  be  retained  in  Court  and  paid  with  accrued 
interest  to  Jennie  Fairbanks  upon  her  attaining  majority. 


Gorham,  Co.  C.J.  April  6th,  1907. 

THIRD  DIVISION  COURT,   HALTON. 

FRASER  v.  McGIBBOK 

Innkeeper — Liability  for  Effects  of  Guest — Commmcemeni  of 
Relationship — Negligence — Notice — Special  Place  Provided 
for  Leaving  Effects. 

Plaintiff  claimed  from  defendant,  an  hotelkeeper,  the 
sum  of  $20,  being  the  alleged  value  of  an  overcoat, 
gloves,  and  other  articles  of  clothing  lost  at  defendant's 
hotel  when  plaintiff  was,  as  he  alleged,  a  guest,  on  or 
about  2nd  October,  1906,  owing  to  the  alleged  default  of  de- 
fendant.    Defendant  disputed  plaintiff's  claim  in  full. 

Plaintiff  in  person. 

W.  A.  F.  Campbell,  Georgetown,  for  defendant. 

GrORHAM,  Co.  C.J. : — The  facts,  as  given  in  evidence,  ap- 
pear to  be  as  follows.  The  Esquesing  township  agricultural 
fair  was  held  on  the  2nd  October,  1906,  at  Georgetown. 
The  plaintiff  on  the  morning  of  that  day  travelled  by  rail- 
way train  from  Milton,  his  place  of  residence,  to  George- 
town, for  the  purpose  of  attending  the  fair.  Defendant 
appears  to  have  been  for  a  number  of  years,  and  in  particu- 
lar on  that  day,  proprietor  of  the  hotel,  in  Georgetown, 
known  as  the  Clark  House,  and  to  have  therein  carried  on 
the  business  of  an  innkeeper.  Plaintiff  reached  defen- 
dant's hotel  between  the  hours  of  9  and  10  in  the  morn- 
ing. He  says  that  when  he  entered  the  hotel  he  intended 
to  enter  his  name  in  the  hotel  register,  a  book  kept  on  the 
office  counter  for  that  purpose,  but,  owing  to  being  inter- 
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rupted  or  turned  from  his  intention  by  meeting  some  friend, 
failed  to  do  so.  He,  shortly  after  his  entry  into  the  hotel,  took 
off  his  overcoat,  in  the  pockets  of  which  were  his  gloves  and 
a  handkerchief,  and  hung  it  up  where  he  had  been  in  the 
habit  of  hanging  his  coat  when  he  stopped  at  this  hotel  and 
where  he  saw  others  who  were  on  that  day,  he  says,  guests 
at  the  hotel,  hang  their  coats.  He  did  not  ask  any  one  to 
take  charge  of  his  coat,  nor  call  the  attention  of  any 
one  to  it.  Defendant  on  cross-examination  admitted  that 
other*;  hung  their  coats  where  plaintiff  hung  his,  and  that 
he  knew  this.  Defendant's  hotel  was  on  that  day  thronged, 
and  he  had,  on  account  of  the  large  crowd  that  usually 
gathers  at  his  hotel  on  such  days,  provided  a  cloak  room 
and  a  man  in  charge  of  same,  who  received  coats,  etc.,  from 
guests  and  gave  •'  checks  "  for  same.  He  also  put  up  a  notice 
or  notices  in  the  public  sitting  room  that  such  a  room  had 
been  provided.  The  notice  read  "check  room  inside." 
Plaintiff  says  he  did  not  see  this  notice,  nor  did  he  know 
there  was  such  a  room  and  man  in  charge,  and  that,  had 
he  known,  he  would  have  put  his  coat  in  that  room  and 
taken  a  check.  Defendant  admits  that  he  did  not  tell  plain- 
tiff there  was  such  a  room  until  plaintiff  told  him  of  the 
loss  of  his  coat,  when  defendant  for  the  first  time  learned 
that  plaintiff  had  brought  an  overcoat  into  the  hotel.  There 
appears  to  be  a  notice  at  the  top  of  each  page  in  the  hotel 
register  book  to  the  effect  that  the  proprietor  will  not  be 
responsible  for  coats,  etc.,  unless  "checked."  Plaintiff  says 
he  did  not  see  this  notice  and  knew  nothing  of  it.  Plaintiff 
remained,  after  hanging  up  his  coat  as  mentioned,  about  the 
hotel  until  noon,  when  he  had  dinner,  for  which  he  paid  on 
coming  from  the  dining-room.  Then  after  dinner  he  went 
to  the  fair  grounds,  and  in  the  evening  returned  to  the  hotel 
and  had  another  meal,  for  which  he  also  paid  on  leaving 
the  dining  room.  He  then  remained  about  the  hotel  until 
he  was  ready  to  start  for  home,  when  he,  for  the  first  time 
since  he  had  hung  up  his  coat  in  the  hotel,  looked  for  it 
where  he  had  hung  it.  It  could  not  be  found,  and  has  never 
since  been  found.  The  plaintiff  by  this  action  seeks  to  re- 
rover  $20  as  damages  for  the  loss  of  the  coat,  gloves,  and 
handkerchief. 

The  law  to  be  considered  in  this  class  of  cases  is  very 
old.  Slome  Judges  and  text  writers  find  great  similarities 
between  the  civil  law  and  the  common  law,  but  at  the  same 
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time  shew  great  dissimilarities.  Others  do  not  hesitate  to 
say  the  law  applicable  is  the  "law  and  custom  of  England" 
without  reference  to  the  civil  law — that  it  is  peculiar  to 
the  English  law.  This  law  and  custom  of  England — the 
common  law — originally  imposed  upon  an  innkeeper  certain 
liabilities  to  prevent  him  from  acting  in  collusion  with  the 
bad  characters  who  in  old  times  infested  the  roads,  and  to 
protect  wayfarers  and  travellers  who  on  their  journeys 
brought  goods  into  the  inn.  The  wayfaring  guest  had  no 
means  of  knowing  the  neighbourhood  or  the  character  of 
those  whom  he  met  at  the  inn.  It  was  therefore  thought  right 
to  cast  the  duty  of  protecting  the  guests  upon  the  host.  Know- 
ing that  this  is  one  of  his  duties,  one  of  the  liabilities  he 
incurs,  the  innkeeper  can  make  such  charge  for  the  enter- 
tainment of  his  guest  as  will  compensate  him  for  the  risk. 
It  may  be  observed  that,  unless  the  law  cast  upon  him  this 
burden,  a  dishonest  innkeeper  might  be  tempted  to  take 
advantage  of  a  wealthy  traveller.  With  that  view  the  inn- 
keeper was  placed  in  the  position  of  an  insurer  of  the  goods 
of  his  guest,  and  correlative  to  his  liability  is  his  right  of 
lien  upon  the  goods  which  the  guest  brings  with  him  into 
the  inn. 

The  innkeeper  must  be  the  keeper  of  a  common  inn, 
that  is,  one  who  makes  it  his  business  to  entertain  way- 
farers, travellers,  and  passengers,  and  provide  lodgings  and 
necessaries  for  them,  their  horses  and  attendants,  and  re- 
ceive compensation  therefor.  He  must  admit  and  entertain 
to  the  extent  of  his  accommodation  all  persons  of  the  class 
for  whose  entertainment  he  holds  out  his  house  and  against 
whom  no«  reasonable  objection  can  be  shewn.  He  may  ex- 
clude such  as  are  not  sober,  orderly,  able  to  pay  his  reason- 
able charges,  or  such  as  ply  his  guests  with  solicitations  for 
patronage  in  their  business,  or  whose  filthy  condition  would 
annoy  other  guests.  It  appears  that  he  may  limit  his  ac- 
commodation and  entertainment  to  a  certain  class.  Per- 
sons other  than  guests  are  said  prima  facie  to  have  the 
right  to  enter  an  inn  without  making  themselves  tres- 
passers; for  there  is  an  implied  license  for  the  public  to 
enter,  though  such  license  is  in  its  nature  revocable  and 
those  thus  entering  become  trespassers  when  they  refuse  to 
depart  when  requested.  An  innkeeper  by  opening  his  house 
— his  inn — offers  it  to  the  use  of  the  public  as  such,  and 
thereupon  the  common  law  imposes  on  him  certain  duties 


FRASER  v.  McOIBBON.  57 

and  gives  him  certain  rights.  Those  duties  and  rights,  as 
well  as  the  attendant  liabilities,  have  been  changed,  in  sonic 
respects  made  heavier  and  in  some  respects  made  lighter, 
by  statute.  In  the  province  of  Ontario  the  statutes  bear- 
ing directly  on  these  duties,  rights,  and  liabilities,  are  the 
Liquor  License  Act  and  the  Act  respecting  innkeepers. 
That  an  innkeeper  may  not  be  licensed  under  the  Liquor 
License  Act  does  not  change  the  character  of  the  business 
of  him  who  entertains  travellers,  etc.  The  possession  of 
such  a  license  does  not  make,  nor  the  want  of  it  prevent, 
a  person  from  being  an  innkeeper  at  common  law.  It  is  his 
business  alone  that  fixes  the  status  of  a  person  in  this  re- 
spect. A  license  saves  the  innkeeper  from  the  liability  to 
certain  penalties  imposed  by  the  Act,  but  neither  the  pos- 
session nor  the  want  of  it  will  save  him  from  liability  to 
his  guests.  Here  it  may  be  noted  that  "  inn  "  and  "  hotel  " 
are  synonymous.  Ordinarily  in  Ontario  "tavern"  is  also 
need  synonymously  with  "  inn ;"  in  England  it  appears  to 
signify  a  house  where  food  and  drink  without  lodgings  may 
be  obtained.  To  those  who  may  be  curious  about  the 
origin  of  those  words  and  the  origin  of  the  business  of 
1  otel-keeping,  I  would  recommend  the  careful  reading  of 
Cromwell  v.  Stephens,  2  Daly  (X.  Y.  C.  P.)  15. 

It  is  necessary  to  consider  who  is  a  guest  and  at  what 
point  of  time  the  relation  of  innkeeper  or  landlord  and  guest 
arises.  A  guest  is  one  who  resorts  to  and  is  received  at  an 
inn  for  the  purpose  of  obtaining  the  accommodation  which 
it  purports  to  afford.  He  may  be  a  wayfarer,  traveller,  or 
passenger  who  stops  at  or  patronizes  an  inn  as  such.  He 
may  come  from  a  distance,  or  live  in  the  immediate  vicinity. 
He  comes  for  a  more  or  less  temporary  stay,  without  any 
bargain  for  time,  remains  without  one  and  may  go  when  he 
pleases,  paying  only  for  the  actual  entertainment  received. 
His  stay  and  entertainment  may  be  of  the  most  transient 
kind.  One  who  goes  casually  to  an  inn  and  eats  or  drinks 
or  sleeps  there,  is  a  guest,  although  not  a  traveller:  York  v. 
Grindstone.  1  Salk.  388;  Bennett  v.  Mellor,  5  T.  R.  273; 
Orchard  v.  Bush,  [1898]  2  Q.  B.  284;  McDonald  v.  Edger- 
ton.  5  Barb.  (N.  Y.)  560.  And  a  person  continues  a  guest 
though  he  goes  to  view  the  town  for  any  time,  or  to  view 
any  spectacle  in  the  town:  Oelley  v.  Clerk,  Cro.  Jac.  188; 
McDonald  v.  Edgerton,  supra;  or  goes  out  and  says  he  will 
tol.  x.  o.w.b.  no.  2—5 
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leturn  at  night:  White's  Case,  Dyer  158  b.  The  liability 
of  the  innkeeper  as  such  will  continue  during  the  temporary 
absence  of  the  guest:  Day  v.  Bather,  2  H.  &  C.  14.  Note 
the  following  cases :  Brown  Hotel  Co.  v.  Buckhardt,  13  Colo. 
App.  59;  Grinnell  v.  Cook,  3  Hill  (X.  Y.)  485;  McDaniels  v. 
Robinson,  26  Vt.  316.  If  the  relation  of  landlord  and 
guest  be  once  established,  the  presumption  is  that  it  con- 
tinues until  a  change  of  that  relation  is  shewn:  Whiting  v. 
Mills,  7  U.  C.  R.  450. 

"  It  is  important  to  ascertain  when  the  relation  of  inn- 
keeper and  guest  commences,  in  cases  involving  liability 
for  the  loss  of  or  injury  to  the  guest's  effects.  This  is  a 
question  of  Tact,  the  solution  of  which  generally  depends 
on  the  facts  of  each  case.  It  is  obvious  that  when  a  person 
goes  to  an  inn  as  a  traveller  or  wayfarer,  and  the  innkeeper 
receives  him  as  such,  the  relation  of  landlord  and  guest  at- 
taches at  once.  The  intention  to  avail  himself  of  the  enter- 
tainment, that  is,  to  obtain  refreshments,  or  lodging,  or 
both,  is  material,  and  if  the  party  should  engage  and  pay 
for  a  room  merely  to  secure  a  safe  place  for  the  deposit  of 
his  valuables,  or  without  any  intention  of  occupying  it,  he 
would  not  be  a  guest.  ITnder  some  circumstances  too,  the 
relation  may  commence  before  the  party  actually  reaches 
the  inn:"  Am.  &  Eng.  Encyc.  of  Law,  vol.  16,  p.  520. 

In  the  United  States  it  ha,<  been  decided  that  when  a 
traveller  arrives  at  a  station,  and  is  met  by  the  porter  of 
an  hotel,  and  the  traveller  delivers  to  the  porter  his  bag- 
gage or  the  check  for  getting  the  same  from  the  railway 
authorities,  the  traveller  is  thereby  so  far  constituted  a 
guest  as  to  render  the  proprietor  liable  for  the  safe-keeping 
or  re-delivery  of  the  baggage.  The  liability  of  the  pro- 
prietor, it  is  said,  commences  from  the  time  of  the  delivery 
of  the  baggage  or  check  to  the  porter:  Coskery  v.  Nagle, 
20  Am.  St.  R.  333;  Rasseen  v.  Clark,  37  (Ja.  242;  Williams  v. 
Moore,  69  111.  App.  618:  Eden  v.  Drey,  75  111.  App.  102, 

In  England  and  Ontario  there  being,  so  far  as  I  can 
ascertain,  no  direct  authority  on  the  point  as  to  the  moment 
of  the  commencement  of  the  relation  of  landlord  and  guest, 
one  may,  I  think,  infer  from  the  reasoning  in  the  arguments 
of  counsel  and  in  the  judgments  in  the  reported  cases  that, 
as  the  innkeeper  is  under  an  obligation  at  common  law  to 
receive  and  afford  proper  entertainment  to  every  one  who 
offers  himself  as  a  guest,  if  there  be  sufficient  room  for  him 
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ill  the  inn,  and  110  good  reason  for  refusing  him,  the  rela- 
tion commences  the  moment  the  person  presents  himself 
and  is  accepted.     While  the  presenting  of  himself  must  be 
a  positive  act  on  the  part  of  the  would-be  guest,  the  accept- 
ance on  the  part  of  the  innkeeper  need  not  be;  in  fact  the 
mere  want  of  active  objection  on  the  part  of  the  innkeeper 
to  the  person  so  presenting  himself,  may  be  taken  as  evi- 
dence that  the  innkeeper  has  accepted  him  as  guest.     So 
that,  if  a  person  goes  to  an  inn  as  a  wayfarer  or  traveller 
with  the  intention  of  becoming  a  guest,  which   intention 
may  be  evidenced  only  by  the  act  of  the  person  in  so  pre- 
senting himself,  and  the  innkeeper  does  not  actively  object 
to  or  refuse  him  at  once,  it  may  well  be  that  he,  on  the 
very  moment  of  such  presentation  and  non-objection,  be- 
comes the  accepted  guest  of  the  landlord  at  his  inn,  and 
then  the  relation  of  landlord  and  guest,  with  all  its  rights 
and  liabilities,  is  instantly  established  between  them. 

The  relation  of  innkeeper  and  guest  havng  been  estab- 
lished, it  becomes  the  duty  of  the  innkeeper  to  keep  such 
goods  as  the  guest  brings  with  him  into  the  inn  safely  night 
and  day.    And  this  although  the  guest  does  not  deliver  his 
goods  to  the  innkeeper  or  his  servant,  nor  acquaint  him 
with  them:  Calye's  Case,  8  Coke  32,  1  8m.  L.  C,  10th  ed., 
p.  115.    This,  it  has  been  said,  is  necessary  for  the  protection 
of  those  resorting  to  the  inn,  from  the  negligence  and  dis- 
honest practices  of  innkeepers  and  their  servants:  Holder  v. 
.Solby,  8  C.  B.  N.  S.  254.     As  will  appear  hereafter,  it  is 
not  necessary  at  common  law  that  the  guest's  goods  should 
be  in  the  special  keeping  of  the  innkeeper,  it  is  generally 
sufficient  that  they  are  within  the  inn  under  his  implied 
(■are,  and  as  soon  as  the  goods  are  brought  into  the  inn, 
though  there  is  no  actual  delivery  of  the  goods,  nor  any 
notice  of  them  given  to  the  innkeeper,  this  custody  begins. 
It  he  desires  to  avoid  liability  for  their  loss  or  injury  he 
must  give  the  guest  direct  notice.     Hanging  up  a  coat  in 
the  place  allotted  for  that  purpose  is  placing  it  infra  hos- 
pitium,  that  is,  in  charge  of  the  innkeeper  and  under  the 
protection  of  the  inn,  though  it  is  done  in  the  absence  of  the 
landlord  and  his  servants:  Orchard  v.  Bush,  [1898]  2  Q.  B. 
284;  Xorcross  v.  Norcross,  53  Me.  163. 

In  Orchard  v.  Bush  the  facts  were  as  follows: — The 
defendants  were  innkeepers.  Guests  were  accommodated 
at  the  inn  with  sleeping  rooms  if  required.     From  90  to 
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100  people  who  were  not  staying  at  the  inn,  dined  in  it 
every  day.  The  plaintiff,  who  was  in  business  in  Liverpool, 
but  lived  outside  the  town,  went  to  the  inn  for  supper  about 
9  o'clock  in  the  evening.  He  went  into  the  dining-room 
and  hung  his  overcoat  upon  a  hook,  where  coats  were  usually 
hung.  He  then  left  the  room  for  a  short  time  to  speak  to 
the  manageress  of  the  inn,  returned,  had  his  supper,  and, 
on  leaving  to  catch  a  train  home,  found  his  coat  >*as  missing. 
It  was  decided  that  the  plaintiff  was  a  traveller  and  way- 
farej,  that  he  was  a  guest  of  the  inn  although  he  only  came 
in  for  supper,  that  he  was  not  guilty  of  negligence  in 
leaving  the  coat  in  the  dining-room  temporarily  whilst  he 
went  to  speak  to  the  manageress,  that  the  defendants  were 
responsible  for  the  ioss  of  the  coat.  Wills,  J.,  in  his  judg- 
ment remarked :  "  I  think  a  guest  is  a  person  who  uses  the 
inn,  either  for  a  temporary  or  a  more  permanent  stay,  in 
order  to  take  what  the,  inn  can  give.  He  need  not  stay  the 
night.  1  confess  I  do  not  understand  why  he  should  not 
be  a  guest  if  he  uses  the  inn  as  an  inn  for  the  purpose  of 
getting  a  meal  there."  And  further :  "  The  innkeeper's 
liability  is  said  to  arise  because  he  receives  persons  causfc 
hospitandi.  1  cannot  see  why  he  receives  them  less  causa, 
hospitandi  if  he  gives  them  refreshment  for  half  a  day, 
receiving  them  in  the  same  way  as  other  persons  are  re- 
ceived, than  if  they  stay  the  night  at  his  inn.  It  makes 
no  difference  that  he  receives  a  large  number  of  people  who 
only  take  a  meal  at  the  inn.  He  does  receive  them,  and 
as  an  innkeeper,  and  his  liability  as  an  inkeeper  thereupon 
attaches  in  respect  of  them."  And  Kennedy,  J.,  remarked: 
u  I  agree  that,  on  the  facts  of  this  case,  the  plaintiff  was  a 
traveller;  but,  apart  from  the  question  whether  he  was  a 
traveller  or  not,  I  am  of  opinion  that  if  a  man  is  in  an  inn 
for  the  purpose  of  receiving  such  accommodation  as  the  inn- 
keeper can  give  him,  he  is  entitled  to  the  protection  the 
law  gives  to  a  guest  at  an  inn." 

In  Norcross  v.  Norcross,  53  Me.  163,  the  facts  were: — 
The  plaintiff  went  to  the  defendant's  hotel  on  17th  Sep- 
tember, stayed  three  nights,  was  there  again  from  22nd  to 
26th  September,  and  again  from  29th  September  to  1st 
October,  and  again  from  13th  to  19th  October.  He  paid 
his  bill  up  to  the  19th.  That  evening  another  hotel  in  the 
town  was  burned.  A  great  many  were  going  in  and  out 
of  the  office.     Plaintiff,  whose  coat  was  hanging  in  the  place 
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allotted  for  that  purpose,  took  it  and  put  it  ou,  as  he  was 
afraid  that  in  the  bustle  some  one  might  steal  it.  He  went 
out  and  returned  about  11  o'clock.  A  man  came  in  and 
wanted  lodging.  Defendant  could  not  accommodate  him; 
plaintiff  then  told  defendant  that  the  man  could  have  his 
room,  and  he  would  go  elsewhere  for  the  night.  He  did 
to,  and  took  his  coat  with  him.  Next  morning  he  came 
back.  No  one  was  in  the  office.  He  did  not  register.  He 
hung  up  his  coat  where  others  hung  theirs.  He  did  not 
leave  it  in  charge  of  any  one.  He  then  went  in  to  break- 
fast. When  he  came  out  of  the  breakfast-room  his  coat 
was  gone.  It  had  been  stolen.  It  was  decided  that  jplain- 
tiff  was  a  guest  and  that  the  innkeeper,  the  defendant,  was 
liable  for  the  loss  of  the  coat ;  that  if  a  guest,  in  the  absence 
of  the  landlord  and  his  servants,  hang  up  his  coat  in  the 
place  in  an  inn  allotted  for  that  purpose,  it  is  infra  hos- 
pitinm. 

In  Bennett  v.  Mellor,  5  T.  It.  273,  the  plaintiff's  servant 
took  goods  which  he  had  been  unable  to  sell  at  the  weekly 
market,  to  the  defendant's  inn,  and  asked  the  defendant's 
wife  if  he  would  leave  them  till  the  week  following.  She 
answered  she  could  not  tell,  for  they  were  full  of  parcels. 
The  plaintiff's  servant  then  sat  down  in  the  inn  and  had 
*ome  liquor.  He  put  the  goods  on  the  floor  beside  him, 
whence  they  were  stolen.  It  was  decided  that  the  plain- 
tiff's servant  had  by  sitting  down  and  partaking  of  refresh- 
ment become  a  guest  and  that  it  became  the  duty  of  the 
innkeeper  to  protect  his  goods  or  answer  for  their  loss. 

In  McDonald  v.  Edgerton,  5  Barb.  (N.Y.)  560,  the  plain- 
tiff sued  defendant,  an  innkeeper,  to  recover  the  value  of  an 
overcoat.  Plaintiff  stopped  at  defendant's  inn  on  general 
training  day,  about  7  o'clock  in  the  morning;  soon  after  the 
plaintiff  came  he  took  off  his  overcoat;  he  gave  the  overcoat 
to  the  barkeeper;  he  treated  a  number  of  people  at  the  bar 
and  paid  for  the  liquor;  he  then  went  out;  in  the  evening 
he  came  back  and  asked  for  his  coat;  it  could  not  be  found; 
the  defendant  was  held  liable.  In  giving  judgment  the 
Court  remarked :  "The  purchasing  of  the  liquor  was  enough 
to  constitute  the  plaintiff  a  guest ;"  citing  Bennett  v.  Mellor, 
o  T.  R.  273;  2  Kent's  Com.  593;  Clute  v.  Wiggins,  14  Johns. 
175.  Again:  "  It  is  fairly  to  be  inferred  from  the  evidence 
in  the  case  that  the  plaintiff  lost  his  coat  before  he  started 
to  leave  the  town  to  go  home,  and  if  he  was  only  out  to  see 


M  THE    ONTARIO    WEEKLY   JtEPORTEtt. 

the  town  or  to  view  the  training,  intending  to  return  to 
the  defendant's  before  he  left  for  home  and  get  his  coat, 
then,  I  think,  he  was  still  to  be  considered  as  a  guest  of  the 
defendants;"  citing  2  Croke's  R.  189,  and  1  Comyn's  Dig. 
421,  413,  and  Grinnell  v.  Cook,  3  Hill  R.  490. 

An  innkeeper  cannot  discharge  himself  of  the  duty  im- 
posed upon  him  by  the  common  law  by  a  general  notice.  If 
he  desires  to  limit  his  liability  in  any  way  he  must  give  the 
guest  express  notice,  that  is,  the  notice  must  be  brought 
home  to  the  guest.  The  posting  up  of,  or  the  putting  upon 
the  hotel  register  book,  a  notice,  is  not  sufficient  unless  it 
can  be  shewn  that  the  guest  saw  it  and  read  it:  Richmond  v. 
Smith,  8  B.  &  C.  9;  Packard  v.  Northcraft,  2  Met.  (Ky.) 
442.  In  Bernstein  v.  Sweeny,  33  N.  Y.  Super.  Ct.  271,  it 
was  decided  that  the  signing  of  a  register  under  a  printed 
heading  containing  an  agreement  that  the  innkeeper  shall 
not  be  responsible  for  the  loss  of  valuables  unless  deposited 
in  the  safe,  is  not  the  contract  of  the  guest,  in  the  absence 
of  any  proof  that  it  was  seen  or  assented  to  by  him. 

In  Morgan  v.  Ravey,  6  H.  &  X.  265,  the  plaintiff  was 
staying  at  an  hotel  in  London.  In  his  bedroom  was  hung 
up  a  notice  that,  in  consequence  of  robberies  having  taken 
place  at  night  in  London  hotels,  the  proprietor  requested 
visitors  to  bolt  their  doors  and  leave  their  valuables  at  the 
bar,  otherwise  he  would  not  be  responsible.  This  notice 
plaintiff  saw,  but  swore  he  read  only  the  word  u  notice." 
He  did  not  bolt  his  door  (because,  as  he  said,  he  did  not 
know  how),  nor  did  he  leave  his  watch  or  other  valuables 
at  the  bar;  next  morning  they  were  gone;  the  jury  having 
found  that  there  was  no  negligence  on  his  part,  the  Court 
refused  to  disturb  the  verdict  for  the  plaintiff. 

The  defendant,  by  holding  himself  out  as  an  hotel-keeper 
or  innkeeper  and  his  house  as  a  common  inn,  invited  the 
plaintiff  as  one  of  the  travelling  public  to  become  a  guest. 
The  plaintiff  accepted  that  invitation  and  entered  the  hotel 
with  the  intention  of  becoming  such.  He  did  not  see  or 
learn  of  any  notice  nor  have  any  knowledge  that  the  defen- 
dant had  provided  a  room  and  a  man  in  charge  where  and 
with  whom  he  could  leave  his  coat,  but,  seeing  others  whom 
he  speaks  of  as  guests,  hanging  their  coats  on  hooks  evi- 
dently provided  for  that  purpose  in  the  office  or  public  room, 
hung  his  coat  there  also.     The  defendant  must  be  taken  to 
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know  that  the  plaintiff  had  accepted  the  invitation  and 
offered  himself  as  a  guest  and  hung  his  coat  where  he  did. 
There  was  no  need  for  the  defendant  to,  by  any  act  or  word, 
signify  that  he  accepted  the  plaintiff  as  a  guest.  If  he  did 
not  wi^h  to  accept  him  as  such  he  should  have,  when  the 
plaintiff  entered  the  inn,  so  notified  him.  It  appears  to  me 
that  the  plaintiff  became  a  guest  from  the  moment  he  en- 
tered the  defendant's  hotel  with  the  intention  of  becoming 
such,  which  intention,  I  think,  was  well  shewn  by  the  plain- 
tiffs conduct.  He  was  a  traveller;  as  such  he  entered  the 
hotel,  took  off  and  hung  up  his  coat,  thus  shewing  an  inten- 
tion to  remain,  which  he  did,  and  had  his  dinner.  No 
wronger  evidence  of  intention  is  required.  It  was  not 
mt-essary  that  he  should  enter  his  name  in  the  hotel  register. 
If  there  wa*  any  doubt  of  his  intention,  or  of  his  being 
accepted  as  a  guest  up  to  the  time  of  having  his  dinner, 
it  was  then  removed,  and  that  act,  I  think,  if  it  be  necessary, 
related  back  to  his  entrance  into  the  hotel  and  his  hanging 
up  of  his  coat.  The  relation  of  landlord  and  guest  having 
once  been  established,  the  presumption  is  that  that  relation 
continued  up  to  the  time  in  the  evening  when  he  declared 
his  intention  to,  as  a  traveller,  leave  the  inn  and  not  return 
again.  Having  his  evening  meal  puts  beyond  doubt  the  con- 
tinuation of  the  relation  of  landlord  and  guest. 

The  hanging  of  his  coat  on  one  of  the  hooks  in  the 
public  room,  even  though  the  hotel  was  thronged  with 
people,  was  not  negligence  on  the  part  of  the  plaintiff.  The 
hooks  were  evidently,  I  think,  provided  for  such  a  purpose 
and  invited  such  an  act.  The  defendant  knew  they  were 
being  used  for  that  purpose  on  that  day  by  his  guests,  and 
if  he  did  not  wish  them  so  used  he  should  have  either  rer 
moved  them  or  insisted  on  the  plaintiff  placing  his  coat 
elsewhere — in  the  check  room  for  instance.  If  then  the 
plaintiff  resisted  the  defendant's  insistence  and  in  turn  in- 
sisted on  his  coat  remaining  where  he  hung  it,  it  ma^  be 
that  the  defendant  would  be  free  from  liability.  Defendant 
cannot  be  heard  to  say  that  he  did  not  know  that  plaintiff 
hung  his  coat  where  he  did.  It  was  his  duty  to  know,  his 
duty  to  remove  it  to  a  place  of  safety,  or  to  safely  guard  it 
where  it  hung.  The  plaintiff,  continuing  to  be  a  guest  up 
to  the  time  in  the  evening  when  he  left  the  hotel  to  return 
home,  bad  the  right  to  leave  the  inn  for  the  purpose  of 
seeing  the  town  or  any  spectacle  therein,  and  to  leave  his 
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coat  where  he  had  hung  it,  relying  on  the  defendant  guard- 
ing it  safely  during  his  tempo  ran  absence. 

On  the  evidence  submitted  in  this  action  I  find  that 
defendant  was  on  2nd  October,  1906.  the  keeper  of  a  com- 
mon inn,  known  as  the  Clark  House,  in  the  village  of 
Georgetown;  that  plaintiff  on  that  day  was  a  traveller  and 
became  a  guest  at  the  said  inn.  and  that  the  relation  of 
landlord  and  guest  was  established  !>etween  them :  that  plain- 
tiff, by  hanging  up  his  coat  where  he  did.  placed  it  infra 
fiospitium,  that  is,  in  the  custody  of  defendant  as  innkeeper: 
that  plaintiff's  coat  was  in  defendant's  charge  and  under 
the  protection  of  defendant's  inn  at  the  time  of  its  loss: 
that  plaintiff  had  no  notice  of  any  intention  or  desire  on  the 
part  of  defendant  to  limit  his  common  law  liability;  that 
the  plaintiff  was  not  guilty  of  negligence  in  hanging  up  his 
coat  and  leaving  it  where  he  did. 

The  amount  sought  to  be  recovered  a^  damages  for  the 
loss  of  the  overcoat,  gloves,  and  handkerchief  is  $20.  There 
was  no  evidence  on  the  value  of  the  articles  except  plaintiffs. 
Judgment  will  be  entered  for  plaintiff  against  the  defendant 
for  $20  damages  and  costs. 

Lest  it  may  be  thought  I  have  overlooked  the  Liquor 
License  Act  and  the  Innkeepers'  Act,  I  may  say  they  do  not 
bear  upon  the  question  in  this  action. 
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Cartwright,  Master.  May  27th,  1907. 

CHAMBERS. 

CLAKKSON  v.  JACOBS. 

Pfading  —  Statement    of    Claim  —  Specific    Performance  — 
Itukfiniteness — Documents — Rules  275,  409 — Amendment. 

Motion  by  defendant  Woodworth,  one  of  eight  defend- 
ants for  an  order  striking  out  the  statement  of  claim  as 
embarrassing  or  requiring  plaintiffs  to  amend. 

Featherston  Aylesworth,  for  applicant. 
B.  F.  Segsworth,  for  plaintiifs. 

The  Master  : — This  is  one  of  the  many  actions  arising 
out  of  dealings  with  mining  lands.  Woodworth  was  the 
ajrent  of  the  owners,  who  gave  him  authority  to  sell  for 
815U.OOO,  as  set  out  in  a  letter  of  22nd  March,  1906.  On 
that  day  plaintiffs  agreed  with  Woodworth  to  buy  at  that 
furore,  as  appears  by  a  letter  of  that  date  from  plaintiffs  to 
defendant.  At  that  time  it  was  agreed  that  the  owners 
shonld  give  an  option  to  Woodworth  to  hold  as  trustee  for 
defendants,  and  that  when  a  further  sale  was  made  plain- 
tiffs >hould  have  for  their  profit  the  excess  over  $150,000. 
At  the  same  time  plaintiffs  offered  the  property  to  three 
of  the  other  defendants  for  $200,000,  and  on  2nd  April  an 
agreement  of  sale  was  executed.  Plaintiffs  ask  specific  per- 
formance of  this  last  agreement  and  payment  to  them  by 
Woodworth  of  $25,000,  as  set  out  in  a  letter  from  him  to 
them  of  3rd  April,  1906.  The  statement  of  claim  then  sots 
ant  a  certain  agreement  of  7  th  April   made  between  the 
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purchasers  from  plaintiffs  and  the  other  two  individual 
defendants  by  which  the  latter  and  Jacobs  were  to  make 
the  payments  under  the  agreement  of  2nd  April. to  form 
a  company  to  take  over  and  work  the  property.  Plaintiffs 
then  set  out  that  the  6  individual  defendants  conspired  to 
defraud  plaintiffs  not  only  of  the  $25,000  which  they  were 
to  receive  from  Woodworth,  but  also  of  certain  shares  which 
they  were  to  receive  in  the  first  formed  of  the  two  defendant 
companies. 

I  agree  with  the  argument  that  the  statement  of  claim 
is  not  in  itself  sufficiently  explicit  to  require  the  applicant 
to  plead  thereto,  unless  he  is  otherwise  fully  informed  of  the 
facts.  Eule  275  has  not  been  complied  with,  as  several 
documents  are  referred  to  of  which  it  cannot  be  said  that 
the  effect  has  been  given. 

It  is  admitted  that  the  defences  of  all  the  other  defend- 
ants have  been  delivered,  they  having  availed  themselves 
of  Eule  469  and  been  furnished  with  copies  of  the  various 
documents  which  are  referred  to  in  the  statement  of  claim. 
This,  however,  they  were  not  bound  to  do.  Rule  469  is  not 
intended  to  qualify  Rule  275,  but  to  enable  the  other  side 
to  see  whether  the  effect  of  a  document  mentioned  in  their 
adversary's  pleading  has  been  correctly  stated. 

Plaintiffs  should  amend  within  a  week,  and  defendant 
Woodworth  will  have  8  days  to  plead.  It  would  be  wise  to 
furnish  copies  of  the  documents  referred  in  the  statement 
of  claim  at  the  time  of  its  delivery,  if  the  applicant  wishes 
for  them. 

The  costs  of  this  motion  will  be  to  defendant  in  any  ' 
event. 


Boyd,  C.  May  27th,  1907. 

TRIAL. 

MARTIN  v.  GIBSON. 

Company  —  Directors  —  Issue  of  New  Shares  —  Allotment  by 
Directors  to  themselves  at  Par  —  Shareholders  —  Rights  of 
Minority — Voting  Power — Ultra  Vires  —  Ratification  — 
Statutes — Fraud — Injunction — Costs. 

Action  by  Richard  S.  Martin,  suing  on  behalf  of  himself 
and  all  other  shareholders  of  the  Hamilton,  Grimsby,  and 
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Beamsville  Electric  Railway  Company,  against  J.  M.  Gibson 
and  others,  directors  of  the  company,  and  against  the  com- 
pany, J.  W.  Nesbitt,  and  J.  G.  Gauld,  for  a  declaration  of 
the  invalidity  of  the  issue  by  the  directors  of  2,000  shares 
of  capital  stock  of  the  company,  for  an  injunction,  and  other 
relief. 

G.  T.  Blackstock,  K.C.,  and  H.  E.  Rose,  for  plaintiff. 

G.  Lynch-  Staunton,  K.C.,  and  M.  J.  O'Reilly,  for  defend- 
ants Gibson  and  others. 

A.  M.  Stewart,  for  defendants  Nesbitt  and  Gauld  and 
the  company. 

Boyd,  C: — While  many  subsidiary  questions  have  been 
raised  and  discussed,  the  main  point  of  controversy  rests  on 
the  manner  of  allotment  of  the  new  issue  of  capital  stock. 
The  first  batch  of  350  shares  the  directors  allotted  ex  parte 
to  themselves  at  par,  and  also  allotted  the  remaining  1,650  to 
themselves  at  par,  after  issuing  a  circular  to  which  the  object- 
ing plaintiffs  made  no  response  except  by  way  of  protest.  The 
directors  did  not  wish  and  did  not  purpose  or  intend  to 
allot  the  new  stock  among  the  shareholders  pro  rata,  but  so 
to  deal  with  the  last  1,650  as  to  appropriate  for  themselves 
enough  shares  to  give  them  more  than  a  two-thirds  majority 
in  value  of  shareholders. 

At  the  time  of  the  increase  of  capital  there  was  a  distinct 
cleavage  of  the  shareholders  into  two  bodies:  the  majority, 
represented  by  the  directors,  advocated  a  policy  of  expansion 
and  betterment  which  would  call  for  large  expenditure  and 
a  withholding  of  dividends ;  the  minority,  representing  over 
one-third  of  the  whole,  were  strongly  in  favour  of  such  man- 
agement and  husbanding  of  the  road  and  its  resources  as 
might  secure  some  return  to  the  shareholders  in  the  way 
of  dividends. 

The  special  Act  incorporating  the  company  provides  for 
the  substantial  action  and  influence  of  a  minority  of  the 
shareholders  over  one-third  in  voting  value,  and  in  certain 
cases  disqualifies  the  majority  from  exercising  control  unless 
that  majority  is  of  at  least  the  two-thirds  in  value  of  the 
body  of  shareholders. 

Thus  the  capital  stock  may  be  increased  upon  sanction 
of  two-thirds  at  least  in  value  of  the  shareholders :  55  Vict. 
ch.  95,  sec.  15  (O.),  as  expanded  by  R.  S.  O.  ch.  170,  sec. 
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34  (6).  And  certain  traffic  and  other  arrangements  with 
other  companies  are  permissible  only  upon  terms  to  be  ap- 
proved of  by  two-thirds  in  value  of  the  shareholders :  special 
Act,  sec.  46  (1892). 

By  the  allotment  of  350  shares  of  new  stock  at  par  by 
the  directors  to  five  of  their  own  number  (being  the  first 
named  5  defendants),  without  any  intimation  of  what  was 
being  done,  the  board  changed  the  voting  power  of  the 
company  so  that  the  plus-one-third  minority  was  converted 
into  a  minus-one-third,  and  the  former  mere*  majority,  repre- 
sented by  the  directors  and  those  holding  shares  in  sympathy 
with  them,  was  enlarged  into  plus-two-thirds  majority.  The 
power  of  revision  and  sanction  conferred  by  the  statute  on 
the  plaintiffs  and  those  they  represent  as  being  a  plus-one- 
third  minority  was  by  this  arbitrary  action  of  the  directorate 
overborne  and  practically  expunged.  This  was  on  2nd  April, 
1908.  Then  on  16th  October,  1906,  the  balance  of  the  in- 
creased  capital  (viz.,  1,650  shares)  was  allotted  by  the 
directors  to  the  same  5  defendants. 

1  am  of  opinion  that  the  minority  shareholders  were 
not  required  to  submit  to  the  form  of  application  proposed 
by  the  circular  letter  issued.  They  were  invited  to  state 
whether  they  desired  to  increase  their  holdings,  and  it  was 
on  terms  that  such  shares  might  be  allotted  as  to  the  direct- 
orate seemed  desirable  and  necessary.  There  was  no  recog- 
nition of  any  right  on  the  part  of  existing  shareholders  to 
claim  a  pro  rata  division  of  the  proposed  new  issue,  and  at 
this  time  by  the  appropriation  of  the  350  shares  the  minority 
had  become  less  than  one-third  in  value  of  the  shareholders. 
Therefore  I  do  not  hold  the  plaintiffs  to  be  precluded  by 
the  limited  opportunity  afforded  by  the  circular  from  now- 
seeking  relief  in  respect  of  the  total  issue  and  allotment  of 
the  new  stock.  The  action  of  the  directors  is  left  open  to 
the  investigation  of  the  Court. 

The  only  statutory  direction  which  I  can  find  or  to  which 
I  have  been  directed  as  to  the  allotment  of  this  stock  is  the 
general  Act  (incorporated  with  the  special),  R.  S.  0.  ch.  170, 
sec.  34,  No.  16,  which  enacts  that  the  directors  shall  make 
by-laws  for  the  management,  and  disposition  of  stock  .... 
not  inconsistent  with  the  laws  of  the  province.  I  do  not 
find  nor  was  I  referred  to  any  by-law  of  the  company  with 
relation  to  the  allotment  or  disposal  of  new  shares — or  in- 
deed as  to  anv  stock  or  shares.     The  matter  then  rests  on 
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the  general  powers  and  functions  of  the  directorate  of  such 
companies.  The  underlying  principle  of  action  is  to  be  found 
in  the  language  of  Romilly,  M.  R.,  in  York  v.  Hudson,  16 
Beav.  491,  where  he  says:  "  A  resolution  by  the  shareholders 
that  Glares  shall  be  at  the  disposal  of  directors  is  that  it 
shall  be  a,t  the  disposal  of  trustees,  i.e.,  that  the  persons 
intrusted  shall  dispose  of  them  within  the  scope  of  the 
functions  delegated  to  them  in  the  manner  best  suited  to 
benefit  their  cestuis  que  trust."  Now,  the  persons  to  be 
considered  and  to  be  benefited  are  the  whole  body  of  share- 
holders — not  the  majority,  who  may  for  ordinary  purposes 
control  affairs — but  the  majority  plus  the  minority — all  in 
fart  who  being  shareholders  constitute  the  very  substance 
(so  to  speak)  of  the  incorporated  body.  Touched  writh  this 
test,  it  would  seem  very  plain  that  the  action  of  the  direct- 
orate was  to  benefit  themselves  a^  shareholders — the  appro- 
priation of  the  new  shares  gave  them  the  absolute  control 
of  corporate  affairs  and  removed  any  opposition  that  might 
arise  from  the  united  action  of  the  reduced  minority.  The 
act  of  the  directors  changed  the  plus-one-third  minority 
into  a  minus-one-third  and  enlarged  the  minus-two-thirds 
majority  into  an  overwhelming  majority,  who  might  act  in 
spite  of  and  overrule  all  opposition  from  the  dissentient 
shareholders. 

This  transaction  appears  to  me  in  principle  to  be  in 
excess  of  the  powers  of  management  intrusted  to  the  direc- 
tors for  the  benefit  of  the  company.  It  is  a  one-sided  allot- 
ment of  stock  which  ignores  the  just  claims  of  many  share- 
holders, and  in  effect  amounts  to  a  prejudicial  encroachment 
on  the  voting  power  of  the  minority.  The  principle  of  de- 
cision in  Punt  v.  Lynn,  [1903]  2  Ch.  517,  and  other  cases, 
i*  applicable  to  shew  that  this  method  of  manipulating 
shares  either  with  a  view  to  or  which  results  in  an  unfair 
control  of  the  voting  power  is  ultra  vires  of  the  directorate 
and  not  susceptible  of  being  ratified  by  the  majority  of  the 
shareholders.  Anything  looking  to  a  confiscation  of  cor- 
porate rights  or  privileges  by  a  majority  at  the  expense  of 
a  minority  is  frowTned  upon  by  the  Court;  Griffith  v.  Paget, 
5  Ch.  D.  898;  Meunier  v.  Hooper,  L.  R.  9  Ch.  350;  Percival 
t.  Bright,  [1902]  2  Ch.  425. 

It  was  suggested,  perhaps  rather  than  argued,  that  what 
to  done  was  in  pursuance  of  the  discretionary  power  con- 
ferred upon  the  directors  by  sec.  6  of  the  special  Act.     That 
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enables  the  directors  in  their  discretion  to  exclude  any  one 
from  subscribing  for  stock  who  in  their  judgment  would 
hinder,  delay,  or  prevent  the  company  from  proceeding  with 
and  completing  their  undertaking  under  the  provisions  of 
the  Act.  I  think  the  provision  contains  its  own  express 
limitation  as  to  time;  the  road  as  then  contemplated  was 
finished  before  their  exclusive  action  was  taken.  And  an- 
other limitation  is  that  it  applies  to  new  subscribers,  and 
not  to  those  who  have  the  status  of  shareholders.  Being 
shareholders,  the  plus-one-third  minority  had  a  statutory 
footing  to  refuse  assent  to  an  increase  of  capital,  and  also 
to  refuse  sanction  to  any  of  the  special  schemes  for  exten- 
sion provided  for  in  sec.  46  of  the  Act  of  1892.  It  may  be 
that  it  was  not  in  the  immediate  and  direct  contemplation 
of  the  directors  to  oust  the  minority  from  their  place  of 
vantage,  but  this  was  the  inevitable  effect  of  what  was  done ; 
and,  while  this  consideration  helps  to  eliminate  the  element 
of  fraud,  it  does  not  lessen  the  injurious  effect  of  the  partial 
allotment.  I  do  not  find  any  fraud  to  be  established,  and 
it  is  not  necessary  to  allege  it  in  order  to  get  relief.  The 
costs  have  been  but  little — if  at  all — increased  in  this  regard, 
so  that  costs  of  the  action  may  be  awarded  to  the  plaintiffs, 
excluding  any  costs  arising  from  the  charge  of  fraud. 

The  judgment  should  be  so  framed  as  to  restrain  voting 
upon  the  increased  capital  shares,  and  declaring  that  the 
allotment  to  the  5  directors  and  their  appointees  was  in 
excess  of  the  powers  of  the  directors.  If  necessary,  the 
allotment  may  be  vacated  so  that  the  whole  increased  issue 
may  be  laid  open  to  be  properly  disposed  of  having  regard 
to  the  interests  of  all  the  shareholders. 

It  has  not  been  necessary  to  consider  the  doctrine  of 
"inherent  right "  which  is  discussed  and  upheld  in  the 
American  cases,  but  I  am  inclined  to  think  that  the  same 
conclusion  as  has  been  arrived  at  in  this  case  would  have 
held  good  even  if  no  element  of  the  plus-one-third  minority 
bad  entered  into  consideration,  on  the  general  principle  and 
guide  in  dealing  with  the  distribution  of  new  stock  and  the 
claims  of  existingg  shareholders  that  "  equality  is  equity." 

During  the  argument  I  gathered  that  the  money  paid 
for  the  350  shares  is  still  unexpended  by  the  company;  if 
this  is  the  case,  that  money  should  be  refunded.  If  ex- 
pended, it  should  be  repaid  by  the  company  to  the  5  defend- 
ants who  paid  for  the  same. 
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Cartwright,  Master.  May  28th,  1907. 

chambers. 

PHEEEILL  v.  SEWELL. 

Particulars  —  Statement  of  Claim  —  Conspiracy  —  Libel  and 
Slander — Affidavit — Amendment  —  Rule  268  —  Disclosing 
Evidence. 

Motion  by  defendants  for  particulars  of  statement  of 
claim  before  delivery  of  statement  of  defence. 

J.  W.  McCullough,  for  defendants. 
T.  N.  Phelan,  for  plaintiff. 

The  Master: — The  motion  is  supported  only  by  an 
affidavit  of  the  agent  of  defendants'  solicitor.  This  does 
not  state  that  particulars  are  necessary  for  formulating  the 
defence. 

The  statement  of  claim  alleges  that  defendants  unlaw- 
fully conspired  together  and  with  32  persons  whose  names 
are  given  "  and  with  other  persons  at  present  unknown  to 
plaintiff/'  to  publish  a  libel  in  the  form  of  a  petition  to  the 
council  of  the  township  of  Markham  asking  that  plaintiff 
be  removed  from  certain  premises  occupied  by  her  in  said 
township.  It  then  sets  out  the  petition  and  charges  publi- 
cation to  the  members  of  the  township  council  and  others 
in  attendance  thereat,  as  also  to  those  whose  names  are  set 
out  in  the  preceding  paragraph,  with  a  sufficient  innuendo. 

In  the  succeeding  paragraph  defendants  are  charged 
with  slander  also  uttered  at  the  same  time  to  the  persons 
already  mentioned,  and  charging  plaintiff  with  a  want  of 
chastity. 

Plaintiff  then  alleges  that  she  has  been  greatly  injured 
in  her  character  and  reputation,  and  claims  $10,000  damages. 

Apart  from  the  absence  of  any  sufficient  affidavit  of  the 
necessity  of  particulars  at  this  stage,  there  does  not  seem 
any  reason  for  the  order  asked.  The  main  grounds  of  the 
action  are  libel  and  slander.  As  to  these  only  3  defences 
are  possible,  and  none  of  them  would  derive  any  assistance 
from  the  particulars  demanded. 

The  4th  paragraph  should  be  amended  by  inserting  the 
words  "spoke  and"  before  the  word  "published"  in  the 
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3rd  line  so  as  to  make  it  clear  that  this  charge  is  one  of 
slander.  If  plaintiff  wishes  to  avail  herself  of  K.  S.  0. 
189?  eh.  68,  sec.  5,  sub-sees.  1  and  2,  it  should  now  be  done. 
There  is  no  allegation  in  the  statement  of  claim  of  any 
special  damage. 

The  btatement  of  claim  otherwise  seems  to  comply  with 
the  provisions  of  Rule  268.  To  give  what  defendants  ask 
would  be  to  require  disclosure  of  plaintiff's  evidence.  So 
far  as  this  is  to  be  had,  it  can  be  obtained  on  discovery. 

The  motion  is  dismissed,  but  with  costs  in  the  cause,  as 
paragraph  4  was  not  clear,  and  may  perhaps  be  further 
amended  as  indicated  above.     .     .     . 

The  indorsement  on  the  writ  of  summons  is  only  for 
libel  and  slander.  From  this  it  would  appear  that  plaintiff 
is  not  making  any  separate  claim  for  conspiracy.  It  would 
seem  to  be  self-evident  that  the  real  ground  of  action  must 
be  what  took  place  at  the  council  meeting  when  the  petition 
was  presented  and  the  alleged  slander  uttered. 


.May  28th,  1907. 

divisional  court. 

MOFFAT  v.  CAHMICHAEL: 

Costs  —  Scale  of  —  Action  for  Injury  to  Land  —  Easement  — 
Disturbance — Value  of  Land  —  Amount  of  Damages  — 
County  Courts  Act — Jurisdiction  of  County  Courts. 

Appeal  by  defendant  from  order  of  Clute,  J.,  in  Cham- 
bers, reversing  ruling  of  a  taxing  officer  upon  taxation  of 
plaintiff's  costs  of  an  action  in  the  High  Court,  and  direct- 
ing that  the  costs  be  taxed  upon  the  High  Court  scale. 

The  appeal  was  heard  by  Boyd,  C,  Anglin,  J.,  Magee  ,J. 
W.  Proudfoot,  K.C.,  for  defendant. 
T.  P.  Gait,  for  plaintiff. 

Boyd,  C. : — The  learned  Chief  Justice  who  tried  the 
case  succinctly  sums  up  what  was  the  subject  of  the  liti- 
gation in  these  words :  "  The  action  is  for  damages  for  the 
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injury  said  to  be  caused  to  the  plaintiff's  house  by  the 
severance  of  a  building — the  plaintiff's  and  defendant's 
houses  having  been  built  as  one  building  and  a  severance 
having  been  made  by  the  defendant  .  .  .  which  it  is 
*aid  was  negligently  and  improperly  done  so  as  to  cause 
damage  to  the  plaintiff's  house.'"  The  plaintiff  is  adjudged 
entitled  to  succeed,  and  for  injury  to  her  property  damages 
of  $140  are  awarded. 

The  Chief  Justice  does  not  decide  that  the  action  was 
of  the  proper  competence  of  the  County  Court — he  leaves 
that  open  upon  taxation — but  expresses  the  opinion  that, 
in  view  of  the  small  amount  which  plaintiff  was  willing  to 
a/vept  before  litigation  ($40  or  $50),  she  might  well  have 
>ued  in  the  County  Court.  And,  of  course,  if  the  question 
of  jurisdiction  had  not  been  raised  by  defendant,  all  would 
Lave  probably  gone  on  without  objection. 

But,  upon  strict  law,  I  think  that  th<»  case  is  one  which 
was  not  within  the  jurisdiction  of  the  County  Court,  because 
the  value  of  the  house  in  question  must  manifestly  be  more 
than  $200.  Though  the  injury  arose  from  the  disturbance 
of  the  right  of  support  of  plaintiff's  house,  yet  the  injurious 
effects  of  the  severance  extended  to  the  structure  itself, 
which  was  damaged  to  the  extent  of  $140.  The  County 
Court  has  jurisdiction  in  actions  for  injury  to  land  where  the 
value  of  the  land  does  not  exceed  $200:  K.  S.  O.  1897  eh. 
55.  see.  23  (8).  Here  was  injury  to  land  in  respect  of  the 
house  erected  upon  and  forming  part  of  it  to  the  extent  of 
$140— but  the  house  itself  and  land  affected  were  worth 
over  $200 — so  that  the  lower  Court  was  ousted  of  juris- 
diction. 

No  doubt,  the  right  of  easement  was  disputed  and  estab- 
lished, but  the  effect  of  disturbing  plaintiff's  easement  was 
to  damage  her  land  (i.e...  house) — and  the  test  of  jurisdiction 
is  the  value  of  the  land. 

I  therefore  agree  in  Mr.  Justice  Clute's  ruling  that  plain- 
tiff should  get  costs  on  the  High  Court  scale.  The  appeal 
i*  dismissed  with  costs. 

As  to  the  eases  cited  for  the  appeal,  Stotworthy  v.  Paull, 
55  L  J.  Q.  B.  228,  is  the  decision  of  the  Court  upon  an  Eng- 
lish statute  whose  language  is  very  different  from  ours. 
Stewart  v.  Jarvis,  27  U.  C.  E.  467,  related  to  former  legis- 
lation as  to  the  jurisdiction  of  County  Courts  now  changed. 
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The  present  sections  of  the  County  Courts  Act  as  to  juris- 
diction must  be  read  so  as  to  harmonize  the  1st  and  8th  sub- 
sections of  sec.  23.     .     .     . 

Anglin,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Magee,  J.,  also  concurred. 

May  28th,  1907. 

DIVISIONAL  COURT. 

NATIONAL  CASKET  CO.  v.  ECKHARDT. 

Trade  Name — Infringement — Similarity — Distinction  —  Ad- 
vertisements— Absence  of  Fraud  or  Deception — Passing  off 
Goods. 

Appeal  by  plaintiffs  from  judgment  of  MacMahon,  J., 
9  0.  W.  B.  313,  dismissing  an  action  brought  to  restrain  de- 
fendant from  using  the  name  "  National  Casket  Company  " 
to  the  prejudice  of  plaintiffs. 

E.  F.  B.  Johnston,  K.C.,  and  R.  McKay,  for  plaintiffs. 
6.  H.  Watson,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Boyd,  C,  Anglin,  J., 
Magee,  J.),  was  delivered  by 

Boyd,  C: — Having  read  all  the  evidence,  I  find  a  con- 
spicuous absence  of  testimony  to  indicate  that  any  one  has 
been  misled  or  confused  in  regard  to  any  relation  or  con- 
nection between  the  American  and  the  Canadian  company. 
Theories  are  broached  and  hypothetical  questions  are  asked 
as  to  whether  the  name  and  manner  of  advertising  adopted 
by  defendant  would  not  suggest  that  the  National  Casket 
Co.,  the  plaintiffs,  were  doing  business  in  Ontario  under  the 
conduct  of  defendant  as  agent  and  manager;  but  no  witness 
declares  that  such  was  the  action  of  his  mind,  and  many 
witnesses  negative  such  result  and  say  that  it  would  never 
have  occurred  to  them.  That  this  last  estimate  is  the  cor- 
rect one  I  cannot  bring  myself  to  doubt,  upon  consideration 
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of  all  the  testimony  and  circumstances  of  the  case.     The 
defendants  had  for  about  20  years  a  name  and  business  of 
renown  among  the  undertaking  fraternity,  and  had  nothing 
to  gain  by  merging  himself  in  a  foreign  company.    His  stand- 
ing was  old  and  well  established  when  plaintiffs  began  to  do 
business  in  a  small  way  in  some  few  places  in  Canada.    He 
carried  on  business  under  the  name  of  "  Eckhardt  Casket 
Company  *'  till  his  place  was  completely  destroyed  by  fire  in 
April.  1904.     Before  this,  and  before  he  knew  of  any  busi- 
ness being  done  in  Canada  by  plaintiffs,  he  and  5  other 
undertaking  firms  agreed  to  form  a  consolidated  company, 
and  obtained  letters  patent  in  May,  1903,  by  the  name  of  the 
'•  National  Casket  Company  Limited."     This  name  they  de- 
cided upon  without  reference  to  the  American  concern  of 
that  name,  under  influence  of  the  stirrings  of  national  life 
then  becoming  manifest  in  Canada.    After  the  fire  defend- 
ant's business  was  suspended  about  2  years;  he  acquired  by 
purchase  all  interest  in  the  patent  after  the  consolidation 
scheme  failed.      After  the  fire  and  upon  the  commencement 
of  his  new  business  in  August,  1905,  he  changed  the  name  of 
his  business  to  the  "  National  Casket  Co. — Eckhardt's  " — 
registered  his  business  in  that  name,  and  advertised  exten- 
sively in  that  name  in  all  trade  papers  and  by  the  usual 
methods  of  circulars,  catalogues,  and  sample  cards.     Some 
of  these  reached  the  hands  of  or  were  seen  by  plaintiffs  in 
August,  September,  or  October  of  the  same  year.    He  then 
made  appeal  to  the  Canadian  trade  constituency,  consisting 
of  1,700  or  1,800  dealers  in  all  Canada,  most  of  whom  were 
personally  known  to  defendant.     These  people — the  initi- 
ated public — well  understood  the  meaning  of  the  advertise- 
ment as  compared  with  the  advertisements  and  circulars 
contemporaneously  issued  by  plaintiffs.     It  did  not  occur  to 
any  of  them  to  suppose  that  what  was  advertised  by  defend- 
ant was  the  establishment  of  an  agency  or  branch  of  the 
American  company  in  Canada  with  defendant  as  its  man- 
ager; on  the  contrary,  as  one  witness,  Leitch,  said,  referring 
to  the  methods  of  advertising  of  both  companies  in  their 
appeal  to  the  trade,  "  I  never  thought  of  them  as  connected, 
because  one  was  in  Canada  and  the  other  in  the  United 
States/'    To  his  mind  the  generic  word  "  National "  sounded 
a  distinct  allusive  note  in  each  name. 

The  business  done  by  defendant  at  the  time  of  the  fire 
was  about  equal  to  one-half  of  all  the  Canadian  trade,  being 
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in  figures  an  output  at  the  rate  of  $250,000  a  year,  and  his 
present  business  is  about  the  same  as  when  the  tire  inter- 
rupted its  course.  Turning  to  plaintiffs,  the  total  amount 
of  their  goods  shipped  to  Canada  since  the  beginning  of 
their  operations  in  this  country  amounts  to  $22,000 — up  to 
the  date  of  the  fire  in  1904  the  total,  according  to  their 
shewing,  was  less  than  $10,000.  The  total  number  of  under- 
takers to  whom  they*  sold  is  from  41  to  45,  and  not  one  is 
calied  to  shew  any  mistake  or  confusion  arising  out  of  the 
names  adopted  and  advertised  by  plaintiffs  and  defendant 
respectively. 

Unless  the  Court  takes  upon  itself  to  say,  contrasting 
the  advertisements,  etc.,  that  the  one  can  be  mistaken  as  a 
modification  of  the  other,  the  judgment  in  appeal  must  be 
upheld.  I  do  not  pretend  to  be  wiser  in  this  regard  than 
the  many  witnesses  belonging  to  the  trade  who  were  called, 
and  none  of  them  could  say  that  he  was  misled  or  likely  to 
be  misled  in  the  premises.  That  is  the  test  to  be  applied  in 
this  case — the  appeal  to  do  business  by  the  various  adver- 
tising methods  of  both  parties  is  made  to  members  of  the 
trade,  and  not  to  the  <reneral  public,  and,  in  my  opinion, 
there  is  no  evidence,  either  by  word  of  mouth  or  by  inspec- 
tion of  eye,  to  lead  to  a  conclusion  that  defendant's  busi- 
ness name,  as  distinguished  by  the  addition  of  his  personal 
name,  misleads  or  confuses  or  tends  to  mislead  or  confuse 
the  customers  who  purchased  caskets  in  Canada. 

T  would  dismiss  the  appeal  with  costs. 


May  28th,  1907. 

DIVISIONAL  COURT. 

ROMAX   CATHOLIC   EPISCOPAL   CORPORATION   v. 
O'COXXOR. 

Will —  Execution  —  Procurement  by  Importunity  —  Influence 
Exercised  by  Sister  over  Dying  Man — Setting  aside  Will — 
Establishment  of  Earlier  Will  —  Construction — Action — 
Costs. 

Appeal  by  plaintiff  from  judgment  of  Mabee,  J.,  in  an 
action  for  a  declaration  that  a  certain  instrument  in  writing 


JWJfi-Y   CATHOLIC    EPISCOPAL    COUP.    V.    U'CUSXOR.    77 

eieeuted  on  9th  August,  11)02,  was  not  the  last  will  and 
testament  of  Cornelius  McAuliffe,  deceased,  and  to  estab- 
lish a  will  executed  3  days  earlier,  and  for  construction. 
Mabee,  J.,  found  in  favour  of  the  later  will,  and  construed 
it  as  an  absolute  bequest  of  all  the  testator's  property  to  his 
sister  Johanna  McAuliffe,  who  had  since  died  intestate.  The 
defendant  O'Connor  was  the  executor  named  in  both  wills,, 
and  under  the  earlier  will  he  and  the  plaintiff  were  given 
the  property  after  a  life  estate  to  the  sister.  The  testator 
and  hi>  sister  were  unmarried,  and  there  were  no  known 
relatives. 

H.  T.  Kelly,  for  plaintiff. 

J.  B.  Dow,  Whitby,  for  defendant  O'Connor  as  executor 
and  in  his  personal  capacity. 

D.  Henderson,  for  defendant  O'Connor  as  administrator1 
of  the  estate  of  Johnanna  McAuliffe,  and  for  the  Attorney- 
General  for  Ontario. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Brit- 
to.vJ.,  Biddell,  J.),  was  delivered  by 

Uiddell,  J.: — Cornelius  McAuliffe,  an  old  man  of  68  or 
?0.  lived  in  Whitby  with  his  still  older  sister,  Johanna 
McAuliffe;  they  had  no  known  relatives  living,  and  had  lived 
in  Whitby  or  the  vicinity  for  over  35  years.  She  was  a  most 
economical  woman,  almost  insane  on  the  subject  of  money, 
suspicious  of  every  one  about  her,  and  willing  to  do  almost 
anything  to  gain  money  or  to  get  it  into  her  possession. 

About  the  beginning  of  August,  1902,  Cornelius  was  so 
ill  that  a  doctor  had  to  be  called  in;  the  patient  was  found 
to  be  very  weak,  suffering  from  catarrhal  inflammation  of 
the  stomach,  which  caused  vomiting,  intense  nausea,  great 
weakne>s,  depression,  and  indeed  prostration.  He  "got 
weaker  all  the  time/'  and  this  condition,  instead  of  improv- 
ing, ^ot  worse.  The  sister  was  his  only  nurse  and  attendant, 
and  it  seems  clear  that  she  frequently  spoke  to  him  and 
troubled  him  about  his  property.  On  6th  August,  1902, 
John  O'Connor  was  told  by  Cornelius  that  he  was  very  weak 
and  likely  to  die,  and  to  call  in  Mr.  0.,  a  solicitor  whom  he 
knew  and  had  seen  passing.  Mr.  0.  had  been  previously 
employed  professionally  by  the  sick  man.  Mr.  0.  drew  up 
a  will  in  accordance  with  the  instructions  of  the  testator, 
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and  it  was  executed  on  6th  August,  1902,  and  left  with  the 
testator.  He  was  then  confined  to  his  house  and  lying  on 
the  sofa  by  the  fire,  or  possibly  in  bed. 

On  9th  August,  1902,  Johanna  came  to  the  door  as  Mr. 
0.  was  passing  and  called  him  in.  The  will  of  the  6th  was 
read  over  and  explained.  Cornelius  was  then  very  ill  indeed 
and  in  bed.  Johanna  insisted  on  a  change  being  made  in 
her  favour.  The  sick  man  was  very  unwilling  to  make  the 
change,  but  his  sister  became  very  much  excited,  she  spoke 
in  a  commanding  way,  was  exceedingly  boisterous,  and  ex- 
pressed a  determination  to  have  the  will  changed  or  she 
would  destroy  it.  She  went  to  the  bed  and  stood  over  the 
testator  and  told  him  she  would  have  it  changed.  The  tes- 
tator swore  at  her  and  told  her  to  go  away,  but  it  does  not 
seem  that  this  had  any  effect.  She  continued  to  insist,  and, 
as  the  solicitor  says,  "  after  she  had  worried  and  tormented 
her  brother  till  he  was  all  tired  out,  he  said  to  me,  '  Well, 
make  it  to  please  her,  Mr.  0.,  I  am  sick,  I  am  dying  soon, 
and  I  must  have  peace  * — words  to  that  effect,  begging  for 
quiet."  This  whole  scene  lasted  about  an  hour.  The  man 
was  dying,  and  he  knew  it;  the  disease  from  which  he  was 
suffering  rendered  him  exceedingly  weak,  and  very  much 
depressed,  and  he  was  in  the  condition  (the  medical  evidence 
shews)  in  which  he  would  do  anything  and  give  in  in  any- 
thing for  the  sake  of  peace  and  quiet.  "  He  knew  he  was 
dying,"  says  the  medical  attendant,  "  and  would  yield  to  any- 
thing." The  sister  is  said  to  have  been  a  woman  of  strong 
body  and  strong  will.     The  testator  died  on  13th  August. 

I  am  of  opinion  that  a  will  procured  as  this  was  cannot 
stand. 

More  than  two  centuries  ago,  Rolle,  C.J.,  laid  down  that 
if  a  man  makes  a  will  in  his  sickness  by  the  over-impor- 
tunity of  his  wife,  to  the  end  he  may  be  quiet,  this  shall  be 
said  to  be  a  will  made  by  constraint,  and  shall  not  be  a  good 
will:  Hacker  v.  Newborn,  Styles  427;  and  much  the  same 
thing  is  said  in  Lamkin  v.  Babb,  1  Lee  Ecc.  R.  1.  I  do  not 
find  that  this  exposition  of  the  law  has  ever  been  questioned. 
All  the  cases  are  collected  in  Williams  on  Executors,  vol.  2, 
ch.  1,  sec.  II.;  and  the  conclusion  I  have  arrived  at  seems 
to  be  entirely  supported  by  the  authorities  there  cited. 

Of  course,  "  importunity  "  in  its  correct  legal  acceptance 
must  be  of  such  a  degree  as  to  take  away  from  the  testator 
free  agency;  it  must  be  such  importunity  as  he  i9  too  weak 
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to  resist,  such  as  will  render  the  act  no  longer  the  act  of 
the  deceased  nor  the  free  act  of  a  capable  testator :  Williams 
on  Executors,  9th  ed.,  p.. 39. 

All  these  conditions — or,  speaking  more  strictly,  this 
condition— we  find  clearly  proved  in  the  present  case.  .  .  . 

[Reference  to  Boyser  v.  Rossborough,  6  H.  &  C.  2;  Sefton 
r.  Hopwood,  1  F.  &  F.  578;  Lovett  v.  Lovett,  ib.  581;  Hall 
v.  Hall,  LR.1P.&D.  481;  Parfitt  v.  Lawless,  L.  R.  2  P. 
&  D.  462;  Baudains  v.  Richardson,  22  Times  L.  R.  333.] 

Had  I  come  to  a  different  conclusion,  I  should,  as  at 
present  advised,  have  had  great  difficulty  in  following  the 
learned  trial  Judge  in  his  interpretation  of  the  wiU  in  re- 
spect of  the  estate  taken  by  Johanna.  I  am  not  satisfied 
that  the  words  of  this  will  can  be  successfully  distinguished 
from  those  of  the  wills  in  such  cases  as  Bibbens  v.  Potter,  10 
Ch.  D.  733;  Constable  v.  BuU,  3  De  G.  &  S.  411;  In  re 
Pounder,  56  L.  J.  Ch.  113.  But  it  is  unnecessary  to  pursue 
this  inquiry,  in  the  view  I  have  taken  of  the  case. 

Regularly  the  judgment  of  this  Court  would  be  that  the 
will  of  9th  August  should  be  declared  invalid  and  the  will 
of  6th  August  be  declared  valid,  and  an  order  made  vacating 
the  probate  of  the  former  and  directing  the  proving  of  the 
latter.  In  the  very  peculiar  circumstances  of  representa- 
tives here,  the  proper  result  will  be,  I  think,  best  reached 
by  a  declaration  that  the  executor  of  the  late  Cornelius 
McAuliffe  took  the  estate  of  his  testator  upon  the  trusts  of 
the  will  of  6th  August.  And  .  .  .  the  costs  of  all  par- 
ties, both  of  the  action  and  of  the  appeal,  may  be  paid  out 
of  the  estate. 


May  29th,  1907. 

DIVISIONAL  COURT. 

PATTERSON  v.  DART. 

Limitation  of  Actions — Real  Property  TAmilation  Act  —  Con- 
vtyance  of  Land  —  Security  —  Agreement  —  Default — Re- 
demption — Sak — Possession . 

Appeal  by  plaintiff  from  judgment  of  MacMahon,  J.,  8 
0.  W.  R.  800,  dismissing  the  action  with  costs. 
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The  appeal  was  heard  by  Mulock,  C.J.,  Magee,  J., 
Clute,  J. 

Waiter  Mills,  Kidgetown,  for  plaintil!. 

K.  F.  B.  Johnston,  K.C.,  and  J.  M.  Pike,  Chatham,  for 
defendant. 

*.  Ii 

Cllte,  J.: — .     .     .     The  two  questions*  for  decision  on 

this  appeal  are:  First,  is  plaintiff  barred  of  the  right  to 
redeem  by  the  Statute  of  Limitations?  Second,  if  not,  did 
plaintiff  effectually  release  his  equity  of  redemption  to 
defendant  by  the  agreement  of  27th  April,  1895. 

In  the  prior  action  Armour,  C.J.,  had  declared  the  deed 
of  28th  March,  1893,  to  be  in  fact  a  mortgage,  and  plaintiff 
entitled  to  redeem  on  payment  of  the  amount  found  due  in 
respect  thereof,  and  in  default  to  a  sale  of  the  lands,  with  a 
reference  ...  to  take  the  accounts.  Instead  of  pro- 
ceeding under  this  decree,  the  parties  entered  into  a  new 
agreement  on  27th  April,  1895;  and  this  case  turns  largely 
on  the  legal  effect  of  this  agreement,  having  regard  to  what 
was  done  and  left  undone  by  the  parties  to  it. 

The  trial  Judge  disposed  of  the  case  upon  the  ground 
that  defendant  had  been  in  possession  since  27th  April, 
1895,  and  any  claim  plaintiff  may  have  had  was  barred  by 
the  statute  at  the  time  the  writ  was  issued  on  29th  June, 
1905.  I  am  unable  to  reach  this  conclusion.  In  the  first 
place  plaintiff  did  not  enter  as  mortgagee.  He  claimed 
under  an  absolute  deed.  It  is  true  that  the  judgment  in  the 
former  ease  declared  him  to  he  a  mortgagee,  but  down  to 
the  date  of  the  judgment,  at  all  events,  he  had  no  right  to 
avail  himself  of  that  position,  as  he  claimed  adversely  to  it: 
Faulds  v.  Harper,  11  S.  C.  R.  639..  From  November,  1894, 
he  continued  in  possession,  and  was  in  possession  when  the 
agreement  of  27th  April,  1895,  was  made.  Under  that" 
agreement  the  parties  expressly  fix  the  day  for  redemption 
as  1st  July,  1895,  and  for  payment  of  the  amount  due.  But 
what  amount?  What  is  to  be  ascertained  as  provided  in  the 
agreement  .  .  .  by  taking  the  amount  of  the  advances 
made  by  defendant  up  to  1st  February,  1895,  therein  fixed 
at  $3,076.01.  Te  receipts  are  fixed  at  $1,679.29,  and  the 
estimated  receipts  to  1st  July  at  $412.50,  and  estimated  ex- 
penditure for  taxes  $161.50  and  interest  on  the  same  $195. 
It  then  states  the  prior  mortgage  to  be  $6,000.  Then  fol- 
low* this  important  clause:    "The  amount  of  the  judgment 
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and  costs  as  ordered  by  the  Judge  to  be  added  to  or  set  off 
against  the  above  amounts  shall  be  ascertained  before  15th 
June,  1895." 

So  that  under  these  costs  were  ascertained  and  set  off 
the  amount  which  plaintiff  must  pay  to  entitle  him  to  re- 
deem is  unknown,  and  the  document  therefore  provides 
that,  immediately  after  the  taxation  of  the  costs  payable 
by  the  said  parties,  the  total  amount  payable  by  plaintiff  to 
defendant  "  shall  be  ascertained  by  computing  the  amount 
paid  out  and  allowed "  to  defendant,  "  as  above  set  forth,) 
including  all  amounts  which  will  be  necessarily  paid  out  by 
him  before  1st  July,  1895,  and  the  judgment  with  costs 
which  was  adjudged  should  be  paid,"  etc.,  and  deducting  the 
amounts  received  by  defendants  as  above  mentioned  and 
plaintiff's  costs  payable  by  defendant  under  said  judgment, 
u  and  the  said  sum  so  ascertained,"  to  be  payable  by  plain- 
tiff to  defendant  not  later  than  1st  July,  1895.  Plaintiff 
then  expressly  covenants  to  pay  the  sum  so  found  due  on 
the  said  date.  Defendant  then  covenants,  upon  payment 
of  such  sum  "  so  found  to  be  due,"  to  reconvey  the  said  lands 
to  plaintiff.  The  agreement  further  provides  that  if  default 
is  made  in  payment  "  of  the  said  sum  so  found  to  be  due  " 
by  1st  July,  1895,  defendant  may,  without  notice,  advertise 
and  sell  the  said  lands,  subject  to  a  reserve  bid  of  $7,700; 
that  until  such  sale  defendant  shall  be  possessed  of  the 
unts  and  profits,  and,  after  sueh  sale,  of  the  proceeds  there- 
of, upon  trust  to  pay  the  costs  of  sale  and  the  "  principal 
sum  so  found  to  be  due  in  respect  of  the  said  lands  and 
premises,"  and  to  pay  any  surplus  to  plaintiff. 

The  agreement  then  further  provides  that  the  property 
shall  be  put  up  at  auction  "  as  aforesaid  "  subject  to  a  re- 
serve bid  of  at  least  $7,700,  after  one  advertisement  of  at 
least  two  weeks  in  local  papers  and  by  posters,  and  if  there 
shall  be  no  bona  fide  bid  equal  to  or  greater  than  $7,700, 
then  plaintiff  "shall  receive  credit  for  the  sum  of  $1,700 
upon  his  said  indebtedness "  to  defendant,  computed  as 
aforesaid,  "in  the  first  plaee  in  extinguishment  of  the  in- 
debtedness with  reference  to  the  said  lands  and  premises, 
and  in  the  second  place  in  reduction  of  the  amount  of  the 
judgment  of  the  party  of  the  second  part  against  the  party 
of  the  first  part.  And  the  said  party  of  the  first  part,  his 
heirs  and  assigns,  shall  stand  absolutely  debarred  and  fore- 
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closed  of  and  from  all  equity  of  redemption  in  and  to  the 
said  lands  and  premises,  and  these  presents  shall  be  con- 
sidered an  absolute  release  to  the  party  of  the  second  part, 
his  heirs  and  assigns  forever,  of  all  the  right,  title,  interest, 
and  equity  of  redemption  of  the  party  of  the  first  part,  his 
heirs,  executors,  administrators,  and  assigns,  in,  to,  or  out 
of  the  said  lands  and  premises." 

I  am  of  opinion  that  defendant  was  in  possession  under 
the  terms  of  the  agreement  as  trustee  for  the  purpose  of 
carrying  it  out;  that  plaintiff's  right  to  bring  action  to  re- 
deem was  under  the  terms  of  this  agreement,  and  that  such 
action  could  not  be  brought  before  1st  July;  that  the  action 
in  effect  would  be  for  the  recovery  of  the  land  upon  payment 
of  the  amount  due,  to  be  ascertained  pursuant  to  the  terms 
of  the  agreement;  that  plaintiff  was,  in  a  sense,  in  receipt 
of  the  rents — that  is,  that  defendant  accounted  to  him  for 
them  in  anticipation  of  their  payment,  and  having  done  so 
he  was  entitled  to  retain  possession  under  the  agreement 
for  the  term  he  had  thus  paid  for;  and  that  no  action  would 
lie  against  defendant  until  1st  July,  1905. 

It  is  contrary  to  the  practice  of  the  Court  to  decree  the 
redemption  of  a  mortgage  before  the  day  appointed  for  that 
purpose  has  arrived :  Brown  v.  Cole,  14  Sim.  427 :  "  because 
during  that  time  the  mortgage  must  remain  as  a  security  for 
the  loan  advanced,  and  it  is  not  competent  for  the  mort- 
gagee or  the  mortgagor  to  disturb  that  relation:"  Bovill  v. 
Endle,  [1896]  1  Ch.  651. 

Whether  a  redemption  suit  is  also  an  action  for  the 
recovery  of  land  was  much  discussed  in  Faulds  v.  Harper* 
11  S.  C.  R.  655.  The  Divisional  Court  (2  0.  R.  405)  fol- 
lowed Hall  v.  Caldwell,  8  U.  C.  L.  J.  93,  in  preference  to 
Foster  v.  Patterson,  17  Ch.  D.  132,  and  Kinsman  v.  Rouse, 
ib.  104.  The  Court  of  Appeal  treated  Hall  v.  Caldwell  as 
having  been  overruled.  In  the  Supreme  Court  Strong,  J,, 
agreed  with  the  Judges  of  the  Divisional  Court,  "for  the 
reason  that  since  the  two  cases  in  17  Ch.  D.  were  decided 
the  House  of  Lords  has  held  in  Pugh  v.  Heath,  7  App.  Cas* 
235,  that  a  foreclosure  suit  is  an  action  for  the  recovery 
of  land.  This  being  so,  it  follows,  a  fortiori,  that  a  redemp- 
tion suit  is  also  an  action  or  suit  for  the  recovery  of  land/* 

Section  4  of  the  Real  Property  Limitation  Act  provides 
that  no  land  or  rent  may  be  recovered  but  within  10  years 
after  the  right  of  action  accrued.     Section  5  provides  that 
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the  right  to  bring  such  action  shall  be  deemed  to  have  first 
accrued  as  therein  mentioned.  Section  5,  sub-sec.  1,  pro- 
vides that  where  a  person  claiming  such  land  or  rent  .  .  . 
has  .  .  .  been  in  receipt  of  the  profits  of  such  land  or 
in  receipt  of  such  rent,  and  while  entitled  thereto  .  .  . 
has  discontinued  such  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  last  time  at  which  any 
such  profits  or  rent  was  so  received. 

>  In  the  present  case  plaintiif  received  the  rents  by  having 
them  expressly  credited  on  the  debt,  under  the  agreement. 
His  right  of  action  then  first  accrued  and  time  began  to  run 
against  him.  Section  19  does  not  apply — does  not  cover  a 
case  of  express  agreement  which  applies  the  future  rents  and 
gives  a  right  of  redemption  at  the  time  the  last  rents  were 
so  applied.  To  hold  otherwise  would,  in  my  judgment,  dis- 
regard the  agreement  of  the  parties.  The  mortgagor  does 
in  fact  receive  the  rents  to  1st  July.  They  are  applied  on 
the  mortgage,  and  it  is  declared  that  on  that  day  plaintiff 
may  redeem  upon  payment  of  the  balance.  If  in  this  case 
he  is  barred,  he  would  be  equally  barred  if  the  agreement 
extended  over  11  years,  and  the  rents  for  all  that  time  were 
applied  on  the  mortgage,  and  redemption  was  expressly  pro- 
vided for  at  the  expiration  of  the  time;  because,  in  the  words 
of  sec.  19,  no  such  action  shall  be  brought  but  within  10 
years  after  the  time  when  such  acknowledgment  was  given. 
The  reason  why  sec.  19  cannot,  in  my  opinion,  apply,  is  be- 
cause plaintiff  is  in  the  receipt  of  the  rents  to  1st  July,  and 
by  the  agreement  they  are  in  fact  applied  on  the  mortgage, 
defendant  receiving  them  as  trustee  for  that  express  pur- 
rose. 

Plaintiff's  right  to  redeem  may  also  be  put  on  another 
ground.  By  deed  defendant  gave  plaintiff  the  right  to  re- 
deem on  1st  July,  1895,  and  covenanted  to  convey.  He  is 
estopped  from  saying  that  plaintiff's  right  to  bring  action 
did  not  accrue  on  that  day. 

If  an  action  would  lie,  I  am  of  opinion  that  time  would 
not  run  against  plaintiff  prior  to  that  date.  I  do  not  think 
therefore  that  plaintiff  is  barred  by  the  statute. 

Nor  do  I  think  that  what  took  place  amounted  to  a  re- 
lease of  the  equity  of  redemption.  The  costs  were  not 
taxed  by  either  party,  and  the  amount  to  be  found  due  un- 
der the  terms  of  the  agreement  was  never  ascertained. 
Plaintiff  never  had,  therefore,  the  opportunity  of  paying 
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defendant  "  on  or  before  the  first  day  of  July."  This  was 
as  much  the  fault  of  defendant  as  of  plaintiff.  Had  the 
amount  been  ascertained,  plaintiff  covenanted  to  pay  it,  and 
on  payment  of  the  amount  defendant  was  bound  under  his 
express  covenant  to  convey  the  property  to  plaintiff.  There 
vas  no  default.     .     .     . 

All  the  proceedings,  therefore,  in  respect  of  the  proposed 
sale  were  wholly  nugatory.  It  was  only  in  the  event  of  there 
being  no  bid  equal  to  or  greater  than  $7,700  that  plaintiff 
was  entitled  to  receive  credit  for  $1,700  "  upon  his  indebt- 
edness "  to  defendant,  "  computed  as  aforesaid/'  and  then 
that  he  should  stand  debarred  and  foreclosed  of  his  equity 
of  redemption.  The  occasion  not  having  arisen  to  justify 
the  sale,  there  could  be  none,  and  the  provision  for  foreclos- 
ing the  equity  never  came  into  operation. 

With  deference,  I  think  the  judgment  of  the  trial  Judge 
should  be  set  aside  and  plaintiff  allowed  to  come  in  and 
redeem,  with  a  reference  to  the  Master  to  take  the  accounts, 
making  all  just  allowances  for  improvements  and  rebuilding 
after  fire,  after  allowing  for  the  insurance  moneys  received. 
Costs  to  the  plaintiff  in  the  Court  below  and  of  this  appeal. 
Further  directions  and  subsequent  costs  reserved. 

Magee,  J.,  gave  reasons  in  writing  for  the  same  conclu- 
sion. 

Mulock,  C.J.,  also  concurred. 


Cartwright,  Master.  May  30th,  1907. 

0HAKBBB8. 

COLLINS  v.  TORONTO,  HAMILTON,  AND  BUFFALO 
R.  W.  CO. 

PERKINS  v.  TORONTO,  HAMILTON,  AND  BUFFALO 

R.  W.  CO. 

Parties  —  Joinder  of  Defendants  —  Cause  of  Action  —  Joint 
Liability — Tort. 

Motion  in  each  action  by  defendants  the  Dominion  Na- 
tural Gas  Co.  for  an  order  requiring  plaintiffs  to  elect  against 
which  defendant  they  would  proceed. 


COLLINS  v.  TORONTO,  HAMILTON,  &  BUFFALO  R.  W.  CO.  85 

G.  M.  Clark,  for  applicants. 

D.  L.  McCarthy,  for  defendants  the  Toronto,  Hamilton, 
and  Buffalo  E.  W.  Co. 

J.  6.  Farmer,  Hamilton,  for  plaintiff  Collins. 

D'Arcy  Martin,  Hamilton,  for  plaintiff  Perkins. 

The  Master: — The  statements  of  claim  are  similar. 
In  each  case  plaintiffs  allege  that  the  injuries  to  the  two 
servants  of  the  defendants  the  Toronto,  Hamilton,  and  Buf- 
falo R.  W.  Co.  complained  of  were  caused  by  an  explosion  s 
in  the  premises  of  the  railway  company  of  gas  furnished 
to  them  by  the  gas  company  pursuant  to  an  agreement  in 
that  behalf. 

In  the  first  case  paragraph  11  of  the  statement  of  claim 
k  as  follows:  "  The  defendants  are  each  responsible  for  the 
defective  condition  of  the  said  plant,  etc.,  and  the  negligent 
use  of  the  said  dangerous  and  highly  explosive  gas." 

Paragraph  8  of  the  statement  of  claim  in  the  Perkins 
case  is  identically  the  same. 

It  was  argued  that  plaintiffs  must  elect  under  the  auth- 
ority of  Hinds  v.  Town  of  Barrie,  6  0.  L.  R.  656,  2  0.  W.  E. 
995.  On  the  other  hand  were  cited  Symon  v.  Guelph  and 
Goderich  B.  W.  Co.,  8  0.  W.  B.  320;  Norman  v.  Hamilton 
Bridge  Works  Co.,  9  0.  W.  B.  300;  and  Bullock  v.  London 
General  Omnibus  Co.,  [1907]  1  K.  B.  264. 

In  view  of  these  authorities  it  does  not  seem  that  the 
order  should  be  made.  Here,  as  in  the  Symon  and  Norman 
cages,  there  is  a  sufficient  allegation  of  a  joint  liability; 
whether  it  can  be  sustained  is  not  now  in  question.  In  the 
Bullock  case  the  plaintiff  claimed  not  only  against  the  two 
defendants  jointly,  but  also  against  each  separately.  This 
was  held  to  be  allowable.  The  observations  of  the  Lords 
Justices  in  that  case  were,  no  doubt,  obiter  only.  At  the 
same  time  they  cannot  be  ignored,  especially  in  view  of  the 
remarks  of  the  Master  of  the  Bolls  on  Sadler  v.  Great  West 
B.  W.  Co.,  [1895]  2  Q.  B.  688,  [1896]  A.  C.  450,  pointing 
ont  that  in  that  case  no  joint  liability  was  alleged,  but  only 
two  independent  though  contemporaneous  torts.  This  is 
troe  also  of  Hinds  v.  Town  of  Barrie,  as  pointed  out  by 
Osier,  J.A.  It  is  to  be  wished  that  this  or  some  similar 
case  be  taken  to  the  Court  of  Appeal  so  that  there  may  be 
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an  authoritative  exposition  of  Rule  186,  as  applied  to  actions 
of  this  class. 

At  present  I  think  the  motions  fail.  The  defendants 
should  plead  in  8  days.  .  The  costs  may  be  in  the  cause,  the 
matter  being  one  of  some  difficulty. 

Campbell  v.  Cluff,  8  0.  W.  R.  740,  780,  may  be  referred 
to,  though  not  strictly  in  point. 


Anglin,  J.  May  30th,  1907. 

TRIAL. 

TORONTO  GENERAL  TRUSTS  CORPORATION  v. 
KEYES. 

Gift  —  Fund  Deposited  with  Trust  Company  by  Settlor  — 
Parting  with  Control — Dealings  with  Cheques  for  Income — 
Completed  Gift — Rights  of  Beneficiaries — Trust — Inter- 
pleader Issue — Costs. 

An  interpleader  issue  directed  to  determine  whether  3 
sums  of  $1,000  each  belonged  to  plaintiffs,  as  executors  of 
the  last  will  and  testament  of  one  Joanna  J.  Phelan,  de- 
ceased, or  to  the  defendants  respectively. 

M.  J.  Gorman,  K.C.,  for  plaintiffs. 
H.  Fisher,  for  defendants. 

Anglin,  J. : — The  material  facts  are  as  follows :  Joanna 
J.  Phelan  in  her  lifetime  had  on  deposit  for  investment 
with  the  Toronto  General  Trusts  Corporation  the  sum  of 
$5,000.  This  money  was  held  by  the  trusts  corporation 
upon  the  terms  of  a  guarantee  investment  receipt  given  to 
Mrs.  Phelan  and  similar  to  that  set  forth  below.  In  the 
year  1905,  having  a  further  sum  of  $3,000  available,  Mrs. 
Phelan  called  upon  the  accountant  of  the  trusts  corporation 
and  told  him  that  she  wished  to  deposit  this  $3,000  in  the 
names  of  her  two  sisters,  Agnes  Keyes  and  Nora  Brophy, 
and  her  sister-in-law,  Julia  Phelan  (the  defendants),  giving 
to  each  $1,000.  She  asked  that  these  moneys  be  placed  to 
the  credit  of  these  three  persons  in  the  same  manner  as  the 
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fund  held  by  the  company  for  herself.  She  then  paid  over 
to  the  accountant  the  sura  of  $3,000,  and  obtained  from 
him  three  receipts,  each  in  the  following  form : — 

THE  TORONTO    GENERAL    TRUSTS    CORPORATION 
GUARANTEE  INVESTMENT  RECEIPT 

Xo.  B  5.  $1,000.00 

"  THE  TORONTO  GENERAL  TRUSTS  CORPORATION 

acknowledges  to  have  received  from 

Miss  Julia  Phelan 
Mrs.  E.  Brophy 
Miss  Agnes  Keyes 

of  Montreal,  Que., 

hereinafter  called  the  'investor/  the  sum  of  $1,000  in 
trust  for  investment  on  account  of  the  investor  upon  the 
following  terms  which  have  been  agreed  upon,  namely : — 

u  The  said  principal  shall  be  invested  in  or  loaned  (sic) 
upon  such  securities  as  the  corporation  shall  deem  safe  in 
the  name  of  the  corporation,  but  to  be  held  by  the  corpora- 
tion as  trustee  for  the  investor. 

uThe  corporation  hereby  guarantees  the  repayment  of 
the  said  principal  sum  on  1st  February,  1906,  together  with 
interest  thereon  at  the  rate  of  4  per  cent,  per  annum  pay- 
able half  yearly  on  the  1st  days  of  January  and  July  in 
each  year,  the  first  payment  of  interest  to  fall  due  on  the 
1st  day  of  July  next. 

"That  in  consideration  of  the  above  guarantee  the  in- 
terest or  profits  resulting  from  the  investment  or  loaning 
(sic)  of  said  principal  moneys  over  and  above  the  said  rate 
of  4  per  cent,  per  annum  shall  be  retained  by  the  corporation 
for  its  own  use  and  benefit  as  a  remuneration  for  such  guar- 
antee and  for  its  services  in  procuring  investments  and  col- 
lecting principal  and  interest. 

"Upon  payment  of  the  said  principal  money  and  guar- 
anteed interest,  the  trust  securities  shall  become  the  prop- 
erty of  the  corporation  freed  from  the  terms  of  the  trust 
and  without  any  formal  assignment  or  release  from  the 
investor. 

u  This  receipt  and  guarantee  is  not  assignable. 
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"In  witness  whereof  is  hereunto  affixed  the  seal  of  the 
corporation,  testified  by  the  signatures  of  its  vice-president 
and  managing  director,  this  1st  day  of  February,  1905. 

"  W.  H.  Beatty, 

"  Vice-President. 
"  J.  W.  Langmuir, 

"  Managing  Director." 

Mrs.  Phelan' informed  the  three  defendants  of  what  she 
had  done.  She  told  Xora  Brophy  that  she  had  deposited 
$1,000  in  her  name  in  the  trusts  company,  adding,  as  Xora 
Brophy  testifies,  that  "it  was  just  the  same  as  if  I  put  it 
there  myself;  and  if  I  wanted  to  draw  it  at  any  time  I  could, 
and'  if  I  wanted  to  draw  any  part  of  it  at  any  time  I  could 
do  so."  She  also  informed  Mrs.  Brophy  of  the  deposits  to 
the  credit  of  Miss  Phelan  and  Miss  Keyes.  Miss  Julia  Phe- 
lan was  also  informed  by  her  that  $1,000  had  been  invested 
in  her  name  at  4  per  cent.,  and  that  she  had  made  a  like 
investment  for  Miss  Keyes.  Miss  Phelan  was  told  as  well 
that  she  could  draw  the  money  and  that  it  was  hers.  Mrs. 
Phelan  also  told  Miss  Keyes  that  she  had  invested  $1,000 
in  her  name  with  the  trust  company  and  had  made  like 
investments  for  Miss  Brophy  and  Miss  Keyes. 

The  receipts  obtained  by  Mrs.  Phelan  from  the  trusts 
corporation  she  retained  in  her  own  custody,  and  they  were 
found  amongst  her  papers  after  her  death,  which  occurred 
on  18th  October,  1906.  She  does  not  appear  to  have  in- 
formed her  beneficiaries  of  the  existence  of  these  documents. 
The  accountant  of  the  trusts  corporation  says  that  Mrs. 
Phelan,  after  making  the  deposit,  never  interfered  with  the 
matter  in  any  way.  The  cheques  for  the  interest  which 
accrued  during  Mrs.  Phelan's  lifetime,  bearing  date  3rd 
July,  1905,  1st  January,  1906,  and  2nd  July,  1906,  respect- 
ively, were  made  payable  to  the  3  beneficiaries  named  in 
the  guarantee  receipts.  These  cheques  appear  to  have 
been  indorsed  by  the  defendants  in  favour  of  Mrs.  Phelan 
and  were  cashed  by  her  for  her  own  benefit.  Though  two 
of  the  defendants  say  that  there  was  no  understanding  about 
the  income  from  the  money,  I  incline  to  the  view  that  it 
was  understood  that  the  income  was  to  go  to  Mrs.  Phelan 
during  her  lifetime,  and  that  it  was  pursuant  to  such  an 
understanding  that  the  cheques  for  the  interest  were  in- 
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dorsed  over  to  her  by  defendants.  That  the  placing  of  the 
money  in  the  names  of  the  three  defendants  with  the  result 
that  they,  and  they  alone,  would  be  entitled  to  receive  pay- 
ment of  interest  as  well  as  principal  from  the  trusts  cor- 
poration, was  intended  and  well  understood  by  Mrs.  Phelan, 
is  made  manifest  by  a  letter  which  she  wrote  on  8th  June, 
1906,  to  one  of  the  trusts  corporation  officials,  in  which  she 
says:  "I  didn't  expect  that  you  could  do  anything  without 
each  one  of  us  signing  our  cheques." 

After  the  death  of  Mrs.  Phelan,  and  before  they  had 
received  notice  of  any  adverse  claim  to  these  moneys,  the 
trusts  corporation  on  1st  January,  1907,  issued  and  for- 
warded 3  cheques  for  $20  each  to  the  3  defendants.  These 
cheques  were  paid  in  due  course  to  defendants,  and  the 
trusts  corporation  obtained  receipts  for  such  payments.  On 
4th  February,  1907,  the  trusts  corporation  were  first  noti- 
fied on  behalf  of  Mr.  John  Phelan,  the  husband  of  the  late 
Johanna  Phelan,  that  he  asserted  that  the  moneys  repre- 
sented by  the  3  investment  receipts  in  question  constituted 
part  of  his  late  wife's  estate.  John  Phelan  is  the  residuary 
legatee  under  the  will  of  his  late  wife.  Upon  receiving 
notice  of  this  claim,  the  trusts  corporation  instituted  these 
proceedings  in  order  to  have  the  title  to  these  moneys  de- 
termined. 

The  retention  by  Mrs.  Phelan  in  her  possession  of  the 
receipts  themselves,  and  the  fact  that  the  income  was  applied 
for  her  benefit,  though  made  available  by  the  indorsement 
of  defendants  upon  the  cheques  made  payable  to  them  by 
the  trusts  corporation,  are  relied  upon  to  support  the  pro- 
positions that  the  gift  of  these  moneys  was  imperfect,  and 
that,  being  in  favour  of  volunteers,  it  cannot  be  made  com- 
plete by  the  aid  of  a  court  of  equity.  Moat  of  the  author- 
ities cited  for  plaintiffs  turn  upon  this  point,  others  are 
instances  of  attempted  testamentary  dispositions. 

For  defendants  it  is  contended  that  the  action  of  Mrs. 
Phelan  amounted  to  a  complete  gift  to  them  of  the  moneys 
in  question,  or  to  a  creation  by  her  of  a  trust  of  such  moneys 
in  their  favour  and  enforceable  by  them. 

**  There  may  be  difficulty  in  reconciling  with  each  other 
all  the  cases  which  have  been  cited.  Perhaps  they  are  to 
he  reconciled  and  explained  upon  the  principle  that  a  de- 
rlaration  of  trust  purports  to  be,  and  is  in  form  and  sub- 
stance, a  complete  transaction,  and  the  Court  need  not  look 
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beyond  the  declaration  of  trust  itself,  or  inquire  into  its 
crigin,  in  order  that  it  may  be  in  a  position  to  uphold  and 
enforce  it;  whereas  an  agreement  or  attempt  to  assign  is, 
in  form  and  nature,  incomplete,  and  the  origin  of  the  trans- 
action must  be  inquired  into  by  the  Court :  and  where  there 
is  no  consideration,  the  Court,  upon  its  general  principles, 
cannot  complete  what  it  finds  imperfect:"  McFadden  v. 
Jenkyns,  1  Hare  418,  462. 

As  I  view  the  facts  of  this  case,  the  settlor  did  "  every- 
thing which,  according  to  the  nature  of  the  property,  was 
necessary  to  be  done  in  order  to  transfer  the  property  and 
render  the  settlement  binding."  She  "  transferred  the  pro- 
perty to  the  trustee  for  the  purposes  of  the  settlement:" 
Milroy  v.  Lord,  4  DeG.  F.  &  J.  264,  at  p.  274. 

She  placed  the  money  out  of  her  power  and  control: 
she  must  be  taken  prima  facie  to  have  intended  to  part  with 
the  whole  of  the  property;  a  trust  having  been  declared, 
she  could  not  recall  it:  Petty  v.  Petty,  22  L.  J.  ST.  S.  Ch. 
1065. 

"  The  one  thing  necessary  to  give  validity  to  a  declara- 
tion of  trust — the  indispensable  thing — I  take  to  be,  that 
the  donor  or  grantor,  or  whatever  he  may  be  called,  should 
have  absolutely  parted  with,  that  interest  which  had  been 
his  up  to  the  time  of  the  declaration,  should  have  effectually 
changed  his  right  in  that  respect  and  put  the  property  out 
of  his  power,  at  least  in  the  way  of  interest :"  Warriner  v. 
Rogers,  L.  R.  16  Eq.  340,  348.  " 

The  property  being  dealt  with  was  nioney.  The  purpose 
of  the  settlor  was  to  constitute  the  Toronto  General  Trusts 
Corporation  trustees  of  this  money  for  the  defendants. 
That  purpose  is  evidenced  by  the  guarantee  investment  re- 
ceipts, as  well  as  by  the  statement  of  Mr.  Clendinnen,  the 
accountant  of  the  trusts  corporation.  The  fact  that  the 
documents  evidencing  the  trust  remained  in  the  possession 
of  the  settlor  did  not  prevent  the  trust  being  complete  and 
executed.  These  receipts  were  not  the  instruments  creating 
the  trust;  they  were  merely  evidence  of  the  trust  created 
by  the  handing  over  of  the  money  to  and  its  acceptance 
by  the  trusts  corporation.  If  a  deed  constituting  a  trust 
once  delivered  and  executed  is  effectual,  though  held  by  the 
settlor  (Fletcher  v.  Fletcher,  4  Hare  67,  69),  a  fortiori  a 
trust  completely  declared  is  operative,  though  the  acknow- 
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ledgment  of  the  existence  of  the  trust  in  documentary  form 
be  retained  by  the  settlor. 

The  property,  the  subject  of  the  trust,  had  been  delivered 
to  the  trustees,  and  the  trustees  had  accepted  it  upon  the 
trust.  The  trust  was  thus  made  complete  and  enforceable : 
Wheatley  v.  Purr,  1  Keen  551;  Stapleton  v.  Stapleton,  14 
Sim.  186;  Vandenberg  v.  Palmer,  4  K.  &  J.  204.  Though 
not  necessary  to  the  completeness  or  efficacy  of  the  trust, 
its  existence  was  communicated  to  the  beneficiaries,  and  was 
recognized  by  them,  and  by  the  settlor,  in  the  subsequent' 
dealings  with  the  income  cheques:  Standing  v.  Bowring, 
31  Ch.  D.  282. 

"Where  the  relation  of  trustee  and  cestui  que  trust  is 
constituted,  as  where  property  is  transferred  from  the  author 
of  the  trust  into  the  name  of  the  trustee  so  that  he  has 
lost  all  power  of  disposition  over  it,  and  the  transaction  is 
complete  as  regards  him,  the  trustee  having  accepted  the 
trust,  cannot  say  he  holds  it  except  for  the  purposes  of  the 
trust,  and  the  Court  will  enforce  the  trust  at  the  suit  of  a 
volunteer:"  Fletcher  v.  Fletcher,  4  Hare  at  p.  74.  The 
fact  that  the  income  was  received  by  Mrs.  Phelan  during 
her  lifetime,  whether  pursuant  to  an  arrangement  made 
contemporaneously  with  the  creation  of  the  trust  or  by  the 
goodwill  of  the  beneficiaries  when  they  received  their  in- 
come cheques,  does  not  affect  the  validity  or  enforceability 
of  the  trust  of  the  corpus  in  their  favour.  An  instance  of 
retention  of  income  by  a  donor  is  to  be  found  in  Standing  v. 
Bowring,  ubi  supra. 

I  have  carefully  considered  all  the  authorities  cited  by 
Mr.  Gorman  as  well  as  those  referred  to  by  Mr.  Fisher.  I 
find  nothing  to  raise  any  doubt  that  there  was  in  this  in- 
stance a  complete  and  executed  trust  created  by  Mrs.  Phelan, 
enforceable  by  the  defendants,  the  cestuis  que  trust. 

There  will,  therefore,  be  judgment  for  defendants  upon 
the  issue,  with  costs  to  be  paid  by  the  plaintiffs  out  of  the 
e^te  of  Joanna  Phelan  in  their  hands.  The  question 
was,  however,  properly  raised  by  plaintiffs,  in  view  of  the 
claim  made  by  the  residuary  legatee  and  the  finding  of  the 
receipts  amongst  the  effects  of  the  deceased,  and  they  should 
have  their  costs  out  of  the  estate  in  their  hands :  Wheatley 
v.  Purr,  1  Keen  at  p.  558. 
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DIVISIONAL  COURT. 

COPELAND-CHATTERSOX  CO.  v.  BUSINESS 
SYSTEMS  LIMITED. 

Contempt  of  Court — Disobedience  of  Injunction — Wilful  Con- 
tempt —  Company  —  Sequestration  —  Effect  of  Appeal  to 
Court  of  Appeal  from  Judgment  Containing  Injunction — 
Order  of  Judge  of  Court  of  Appeal  Staying  Operation  of 
Injunction — Stay  of  Proceedings  in  Court  below — Juris- 
diction to  Entertain  Motion  for  Sequestration  —  Process  of 
Contempt  —  Securing  Obedience  to  Injunction  —  Power  to 
Punishrr-Locus .  Poenitentiae. 

Apeal  by  defendants  from  order  of  Mulock,  C.J.,  9  O. 
W.  E.  610,  upon  an  application  by  plaintiffs  for  an  order 
directing  the  issue  of  a  writ  of  sequestration  against  the 
estate  of  defendants  (an  incorporated  company)  for  contempt 
of  Court. 

W.  E.  Middleton,  for  defendants. 
W.  E.  Raney,  for  plaintiffs. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Teetzel, 
J.,  Mabee,  J.),  was  delivered  by 

Meredith,  C.J. : — The  order  appealed  from  recites  that 
defendants  by  their  counsel  admitted  a  breach  of  the  in- 
junction as  set  out  in  the  notice  of  motion  for  the  order, 
and  that  they  had  been  found  guilty  of  contempt  of  the 
Court  by  "  disobeying  the  injunction  contained  in  the  judg- 
ment pronounced  in  this  action  on  the  22nd  day  of  Decem- 
ber, 1906,  by  making  binders,  holders,  and  sheets  in  imita- 
tion of  the  binders,  holders,  and  sheets  of  the  plaintiffs,  con- 
trary to  the  terms  of  the  said  judgment  as  set  out  in  para- 
graph 24  thereof,"  and  that  plaintiffs  were  entitled  to  the 
issue  of  an  order  for  a  writ  of  sequestration  as  claimed  in 
the  notice  of  motion  served,  but  that  a  stay  of  the  issue  of 
the  writ  had  been  directed  to  give  defendants  an  opportunity 
of  purging  their  contempt  by  presenting  to  the  Court  a 
satisfactory  written  apology,  by  making  proper  reparation 
for  their  act  of  disobedience,  and  by  paying  plaintiffs'  costs 
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of  the  motion  and  of  the  reference  directed  by  the  Court  in 
that  event  to  be  had,  as  between  solicitor  and  client,  and 
that  in  the  event  of  defendants  electing  to  present  an  apol- 
ogy to  the  Court  and  to  comply  with  the  directions  of  the 
Court,  they  should  pay  into  Court  by  way  of  a  fine  a  sum 
equal  to  their  profits  accruing  from  sales  made  in  breach  of 
the  injunction  down  to  4th  March,  1907,  and  that  if  such 
profits  should  be  found  to  amount  to  less  than  $250,  they 
should  pay  a  fine  of  $250,  and  that,  though  the  fine  was  a 
sum  equal  to  the  profits,  its  payment  should  not  be  regarded 
e*  a  disposition  of  the  profits  themselves,  and  that  defend- 
ants might  on  or  before  6th  April,  1907,  elect  to  purge  their 
contempt  on  the  terms  mentioned  by  filing  a  notice  of  their 
election  with  the  registrar,  and  that  thereupon  there  should 
be  a  reference  to  the  Master  in  Ordinary  to  ascertain  the 
profits  accruing  from  sales  made  in  breach  of  the  injunction 
between  22nd  January,  1907,  and  4th  March,  1907,  and  that 
in  default  of  such  election  the  writ  of  sequestration  should 
issue,  and  that  defendants  should  forthwith  after  taxation 
pay  the  costs  of  the  motion  as  between  solicitor  and  client,, 
and  that  defendants  had  filed  a  notice,  but  that  it  was  not 
an  election  pursuant  to  the  terms  of  the  judgment. 

The  order  then  directs  the  issue  of  a  writ  of  sequestra- 
tion, directed  to  the  sheriff  of  the  city  of  Toronto,  to  se- 
quester the  goods,  chattels,  and  personal  estate,  and  the 
rents  and  profits  of  the  lands  and  tenements,  of  Business 
Systems  Limited,  the  defendants,  and  to  retain  and  keep  the 
same  under  sequestration  until  the  Court  should  make  other 
order  to  the  contrary;  and  the  order"  further  directs  defend- 
ants forthwith  to  file  with  the  registrar  an  account  in  writ- 
ing and  verified  by  affidavit  of  the  binders,  holders,  and 
sheets  made  by  them  between  22nd  December,  1906,  and 
4th  March,  1907,  .in  imitation  of  the  binders,  holders,  and 
sheets  of  plaintiffs,  and  that  the  costs  of  the  motion,  to  be 
taxed  between  solicitor  and  client,  be  paid  forthwith  after 
taxation  by  the  defendants  to  the  plaintiffs. 

The  24th  paragraph  of  the  judgment  is  as  follows: 
"24.  And  this  Court  doth  further  order  and  adjudge  that 
defendants,  their  and  each  of  their  servants,  agents,  and 
workmen,  be  and  they  are  hereby  perpetually  restrained  from 
making  binders,  holders,  or  sheets  in  imitation  of  the  said 
binders,  holders,  and  sheets  of  plaintiffs." 
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The  entry  of  judgment  was  stayed  by  the  trial  Judge  for 
30  days,  and  having  obtained  on  8th  January,  1907,  leave 
to  appeal  directly  to  the  Court  of  Appeal,  the  defendants 
gave  notice  of  appeal  from  the  judgment  of  the  Court  of 
Appeal,  and  on  12th  January,  1907,  paid  into  Court  $200 
as  security  for  costs  under  Con.  Rule  826 ;  on  12th  February, 
1907,  they  served  notice  of  an  application  to  Moss,  C.J.O., 
for  a  stay  of  the  operation  of  the  injunction  proceedings 
(Eule  827  (Id)),  returnable  on  16th  February.  On  the  return 
of  this  motion,  at  the  request  of  plaintiffs,  an  enlargement 
was  granted  until  20th  February,  1907.  The  motion  was 
argued  on  the  20th  and  21st  of  the  same  month,  and  on  4tn 
March,  1907,  judgment  was  given  by  Moss,  C.J.O.  (9  O.  W. 
R.  390),  granting  the  stay  upon  the  undertaking  of  defend- 
ants to  keep  and  file  an  accurate  account  of  all  sales  and 
transactions  in  respect  of  binders,  holders,  and  sheets,  as 
specified  in  paragraph  24  of  the  judgment,  made  or  entered 
into  by  them. 

The  notice  of  motion  for  the  writ  of  sequestration  was 
served  on  22nd  February,  1907. 

Two  grounds  of  objection  to  the  order  appealed  from 
were  argued  by  counsel  for  defendants: — 

1.  That  the  effect  of  the  order  of  Moss,  C.J.O.,  of  4th 
March,  1907,  and  of  Con.  Rule  829  was  to  stay  all  further 
proceedings  in  the  action  unless  otherwise  ordered  by  the 
Court  of  Appeal  or  a  Judge  of  that  Court,  and  that  no  leave 
having  been  obtained  from  the  Court  of  Appeal,  or  a  Judge 
of  that  Court,  to  make  the  motion  for  a  writ  of  sequestra- 
tion, Mulock,  C.J.,  had  no  right  or  jurisdiction  to  entertain 
the  motion  or  to  make  the  order  appealed  from. 

2.  That  Mulock,  C.J.,  erred  in  assuming  that  process  of 
contempt  for  the  breach  of  the  injunction  is  punitive  in  its 
character,  that  it  is  really  a  means  of  securing  obedience 
to  the  injunction,  and  that,  as  the  operation  of  the  injunc- 
tion had  been  stayed,  no  order  should  have  been  made. 

Unless  where  the  judgment  appealed  from  awards  a  man- 
damus or  injunction,  in  the  case  of  a  motion  by  way  of  appeal 
to  the  Court  of  Appeal,  the  execution  of  the  judgment  or 
order  appealed  from  is  stayed  pending  the  appeal  as  soon 
as  the  security  provided  for  by  Rule  826  is  allowed:  Con. 
Rule  827  (1) ;  but  the  Court  or  a  Judge  in  the  excepted  cases 
may  order  that  execution  be  stayed:   Con.  Rule  827  (2). 


COl'ELAXD-VHATTERSOX  CO.  v.  BUSINESS  SYSTEMS  LTD.  95 

Rule  829  provides  that  "  where  execution  of  the  judg- 
ment or  order  appealed  from  has  become  stayed,  all  further 
proceedings  in  the  Court  appealed  from,  other  than  the 
if  sue  of  the  judgment  or  order  and  the  taxation  of  costs 
thereunder,  shall  be  stayed,  unless  otherwise  ordered  by  the 
Court  appealed  to  or  a  Judge  thereof." 

The  order  of  the  Chief  Justice  of  Ontario  does  not  in 
terms  stay  the  execution  of  the  judgment;  its  language  is, 
u  that  the  operation  of  the  judgment  appealed  from  herein 
restraining  the  defendants  from  making  binders,  holders, 
and  sheets,  in  imitation  of  the  binders,  holders,  and  sheets 
made  by  plaintiffs,  be  stayed  pending  the  hearing  and  dis- 
position of  the  defendants'  appeal  to  this  Court  from  the 
judgment  aforesaid/' 

Execution  of  the  judgment  not  having  been  stayed  by 
force  of  Rule  827,  it  is  not  stayed  unless  the  order  of  Moss, 
C.J.O.,  has  the  effect  of  staying  it,  and  it  appears  to  me  that 
his  order  has  not  that  effect.  As  I  read  the  order,  all  that  is 
stayed  is  the  operation  of  so  much  of  the  judgment  as  re- 
strains defendants  from  making  binders,  holders,  and  sheets, 
in  imitation  of  the  binders,  holders,  and  sheets  of  plaintiffs, 
and  Rule  829,  which  applies  only  where  execution  of  the 
judgment  or  order  appealed  from  has  become  stayed,  has 
therefore,  I  think,  no  application.  Indeed  it  may  be  open  to 
question  whether  the  Rule  applies  unless  execution  has 
become  stayed  by  the  automatic  operation  of  the  Rule,  and 
it  may  well  be  that  the  framer  of  the  Rules  thought  that 
where  an  order  for  the  stay  was  necessary,  the  terms  of  the 
order  would  provide  what  effect  it  should  have  on  the  right 
of  the  parties  to  take  further  proceedings  on  the  judgment. 

[Reference  to  McLaren  v.  Caldwell,  6  A.  R.  456,  remarks 
of  Burton,  J.A.,  at  p.  494.] 

It  was  probably  in  view  of  this  opinion  .  .  .  that 
the  order  of  Moss,  C. J.O.,  directs  not  that  "  execution "  of 
the  judgment  but  "  the  operation  "  of  the  judgment  should 
be  stayed. 

Rule  830  being,  in  my  opinion,  for  these  reasons,  inap- 
plicable, there  was  nothing  to  take  away  the  jurisdiction  of 
the  High  Court  to  entertain  an  application  by  plaintiffs  for 
an  order  for  a  writ  of  sequestration  because  of  the  dis- 
obedience of  defendants  in  disregarding  the  prohibition  con- 
tained in  paragraph  24  of  the  judgment,  while  the  operation 


96  THE   ONTARIO   WEEKLY  REPORTER. 

of  that  part  of  the  judgment  was  not  stayed — that  is,  be- 
tween the  expiry  of  the  30  days'  stay  granted  by  the  trial 
Judge  and  4th  March,  1907,  when  the  stay  was  granted  by 
Moss,  C.J.O. 

It  was  strenuously  urged  by  Mr.  Middleton  that  it  would, 
be  a  great  injustice  to  defendants,  who  were  dissatisfied  with 
the  judgment  and  had  appealed  against  it,  that  they  should 
be  required  to  obey  the  mandate  of  the  Court  contained  in 
paragraph  24  of  the  judgment,  at  the  peril  of  being  liable 
to  be  punished  for  contempt,  and  that  too  where  the  case 
was  one  in  which  a  Judge  of  the  Court  of  Appeal  had  dee 
termined  that  it  was  proper  that  the  operation  of  the  judg- 
ment should  be  stayed  pending  the  appeal,  and  had  accord- 
ingly granted  such  a  stay.  With  the  hardships  of  a  practice 
leading  to  such  a  result,  we  have  nothing  to  do,  but  there 
was  no  reason  why  the  defendants  should  have  incurred 
that  risk.  They  might  have  yielded  obedience  to  the  judg- 
ment while  it  was  operative,  and,  if  that  would  have  in- 
volved serious  loss,  they  might  have  obtained  an  extension 
of  the  stay  granted  by  the  trial  Judge,  or  have  procured  a 
stay  from  the  Court  of  Appeal,  or  a  Judge  of  that  Court, 
before  the  expiry  of  the  stay  granted  by  the  trial  Judge.  • 
They  were  in  a  position  to  move  for  such  a  stay  at  any  time 
after  12th  January,  1907,  and,  if  the  disposition  of  the  mo- 
tion had  been  delayed  owing  to  plaintiffs  asking  enlarger 
ments  of  it,  terms  might  have  been  imposed  on  them  which 
would  have  protected  defendants  from  incurring  any  penalty 
for  contempt  in  not  in  the  meantime  yielding  obedience  to 
the  judgment.     .     .     . 

[Reference  to  McGarvey  v.  Town  of  Strathroy,  6  0.  R. 
138;  McLaren  v.  Caldwell,  29  Gr.  438;  Dundas  v.  Hamilton 
and  Milton  Road  Co.,  19  Gr.  455.] 

The  first  ground  of  appeal,  in  my  opinion,  fails. 

The  second  ground,  in  my  opinion,  also  fails. 

I  do  not  propose  going  through  the  cases  cited  by  Mr. 
Middleton,  all  of  which  I  have  read.  Several  of  them  deal 
with  the  exercise  by  the  Court  of  its  jurisdiction  to  punish 
for  contempt  not  committed  in  the  face  of  the  Court,  and 
point  out  that  this  jurisdiction  should  be  exercised  spar- 
ingly, and  only  where  the  public  interests  require  that  it 
should  be  exercised.  In  all  this  I  entirely  agree,  but  it  does 
not  help  much,  if  at  all,  to  the  solution  of  the  question 
whether  the  order  of  Mulock,  C.J.,  vms  rightly  made  in  this 
case.  J 
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Nor  is  much  assistance  derived  from  the  cases  in  which 
a  distinction  between  a  contempt  which  is  punishable  as  a 
crime  and  one  not  so  punishable  is  considered  and  pointed 
cut.    .    .    . 

[Beference  to  remarks  of  Lindley  and  Lopes,  L.JJ.,  in 
O'Shea  v.  CShea,  15  P.  D.  59,  64;  In  re  Freston,  11  Q.  B. 
D.  545,  556,  557;  Harvey  v.  Harvey,  26  Ch.  D.  644,  654;  In 
re  Tuck,  [1896]  1  Ch.  692,  696;  D.  v.  A.  &  Co.,  [1900]  1 
-  Ch.  484;  Spokes  v.  Banbury  Board  of  Health,  L.  E.  1  Eq. 
42;  Berry  v.  Donovan,  21  A.  B.  14;  Kerr  on  Injunctions,  4th 
ed.,  p.  593  et  seq.] 

The  objections  to  the  jurisdiction  of  Mulock,  C.J.,  to 
make  the  order  failing,  and  the  Court  being  of  opinion  that 
the  jurisdiction  included  power  to  punish  for  a  wilful  breach 
of  the  prohibition  of  the  injunction,  it  follows  that  the  ap- 
peal fails  and  must  be  dismissed  with  costs. 

The  defendants  should,  however,  have  a  further  day  of 
grace  granted  to  them  to  comply  with  the  terms  upon  which 
the  issue  of  the  writ  of  sequestration  should  be  suspended, 
and  they  will  be  allowed  until  4th  June  to  file  with  the  re- 
gistrar a  notice  of  their  election  to  comply  with  the  terms 
mentioned  in  the  recitals  in  the  order  appealed  from,  and 
in  the  event  of  their  doing  so  they  should  have  liberty,  on 
proper  terms,  to  apply  to  vary  the  order  appealed  from  so 
as  to  make  it  such  an  order  as  would  have  been  made  if 
they  had  filed  a  proper  notice  of  their  election  within  the 
time  limited  by  the  order. 


May  30th,  1907. 

DIVISIONAL  COURT. 

MUKRO  v.  SMITH. 

MACKIE  v.  SMITH. 

KICHARDSON  v.  SMITH. 

Vines  and  Minerals  —  Ontario  Mines  Act,  1906  —  Applica- 
tion to  Record  Staking  out  of  Mining  Claim — Duty  of  Min- 
ing Recorder  to  Receive — Ministerial  Act — Result  of  Failure 
to  Record — Rights  of  Applicants — Previous  Adverse  Claims 
Undisposed  of — Bar  to  Recording  Fresh  Claims — Affidavit 
— Form — Construction  of  Act. 

Appeals  by  defendant  Smith*  the  mining  recorder  of  the 
Temiskaming  mining  division,  from  orders  of  Anglin,  J., 

TOfc.  X.  O.W.B.  NO.  8—8 


98  THE   ONTARIO   WEEKLY  REPORTER. 

8  0.  W.  E.  452,  requiring  the  appellant,  pursuant  to  the 
Mines  Act,  1906,  to  accept  the  applications  of  the-  several 
plaintiffs  for  certain  mining  claims  tendered  to  the  appel- 
lant. 

J.  B.  Cartwright,  K.C.,  and  W.  D.  McPherson,  for  the 
appellant. 

J.  Bicknell,  K.C.,  for  plaintiffs  Munro  and  Mackie. 
Grayson  Smith,  for  plaintiff  Richardson. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Magee, 
J.,  Mabee,  J.),  was  delivered  by 

Meredith,  C.J.: — The  question  for  decision  is  whether 
a  mining  recorder  is  warranted  by  the  Mines  Act,  1906,  in 
refusing  to  receive  an  application  to  record  the  staking  out 
of  a  mining  claim,  otherwise  in  proper  form,  when  pre- 
sented to  him  under  the  provisions  of  sec.  156  of  the  Act, 
because  an  application  has  already  been  received  by  the 
mining  recorder  to  record  the  staking  out  by  another  person 
of  the  same  mining  claim;  in  other  words,  whether,  after 
an  application  has  been  received,  the  mining  recorder  may 
refuse  to  receive  an  application  from  another  person  to 
record  his  staking  out  of  the  same  claim  until  the  first  appli- 
cation has  been  disposed  of,  and  unless  it  is  disposed  of  ad- 
versely to  the  application. 

I  agree  with  my  brother  Anglings  view  that  the  duty  of 
the  mining  recorder  under  sec.  156  is  a  purely  ministerial 
one,  and  that  if  the  conditions  mentioned  in  the  section  are 
complied  with  by  the  applicant,  it  is  the  duty  of  the  mining 
recorder  to  receive  his  application  in  order  that  it  may  be 
dealt  with  by  him  under  the  provisions  of  the  Act,  unless 
the  contention  of  the  appellant  to  which  I  have  referred  is 
well  founded. 

It  is  extremely  difficult  for  me  to  reconcile  with  one 
another  all  the  provisions  of  the  Act  bearing  upon  the  ques- 
tion to  be  determined,  but,  after  the  best  consideration  I 
have  been  able  to  give  to  the  matter,  I  have  reached  the 
conclusion  that  the  contention  of  the  appellant  is  not  en- 
titled to  prevail. 

It  is  important  for  the  determination  of  the  question  to 
ascertain  what  are  the  rights,  if  any,  acquired  by  the  lodging 
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with  the  mining  recorder  of  an  application  to  record  the 
staking  out  of  a  mining  claim. 

Turning  back  to  the  group  of  sections  headed  "  Min- 
ing Recorders,  their  Duties  and  Powers,"  it  will  be  found 
that  sec.  55  deals  with  the  books  to  be  kept  by  the  mining 
recorder  for  recording  claims,  "  and  other  entries  therein  as 
may  be  prescribed  by  the  Minister."  Section  58,  though  not 
rery  artistically  framed,  requires  the  mining  recorder,  forth- 
with after  the  presentation  by  a  licensee  of  "  an  application 
for  a  claim/'  to  enter  in  the  proper  book  in  his  office  the 
particulars  of  the  application,  and  to  file  the  application, 
sketch  or  plan,  and  affidavit  (what  these  are  is  to  be  found 
by  reference  to  sec.  156)  with  the  records  in  his  office,  and 
that  "  if  within  60  days  of  the  date  of  the  recording  of  a 
mining  claim  staked  out  after  the  passage  of  the  Act,  no  dis- 
pute as  to  the  rights  of  the  licensee  to  the  claim  by  reason 
of  prior  discovery  or  otherwise,  has  been  lodged  with  the 
mining  recorder,  he  may  grant  to  the  licensee  a  certificate  " 
of  the  record  of  the  staking  out  of  a  mining  claim.  By  sec. 
o9  the  applicant  is  at  the  time  of  the  application  to  produce 
his  miner's  license  to  the  mining  recorder  to  whom  the  ap- 
plication is  made,  and  the  mining  recorder  is  to  indorse  and 
sign  upon  the  back  of  it  a  note  in  writing  of  each  and  every 
"such  record  made  to  such  licensee,"  and  the  record  is  not 
to  be  complete  or  effective  unless  and  until  the  indorsement 
is  made  and  signed  on  the  license.  And  by  sec.  60  "  any 
question  or  dispute  as  to  non-compliance  with  the  provisions 
of  the  Act  regarding  a  mining  claim  prior  to  the  issue  of  a 
certificate  of.  record  of  staking  out,"  is  to  be  adjudicated  on 
by  the  mining  recorder  subject  to  an  appeal  to  the  Mining 
Commissioner. 

Section  140  provides  as  follows :  "  The  application  of  a 
licensee  for  a  record  of  the  staking  out  of  a  mining  claim 
*hall  not  be  deemed  to  confer  any  right  whatsoever  upon  the 
licensee  until  such  time  as  the  staking  out  of  the  said  min- 
ing claim  shall  have  been  recorded  with  a  mining  recorder, 
and  a  certificate  of  such  record  issued  and  delivered  by  the 
mining  recorder  to  the  licensee  or  some  person  on  behalf 
of  the  licensee." 

There  is  an  apparent  inconsistency  between  the  provi- 
sions of  this  section  and  those  of  sec.  160,  to  which  reference 
has  been  made,  in  that  the  requirement  of  the  latter  is  that 
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the  respective  periods  mentioned  in  it  within  which  work  is 
to  be  done  by  the  licensee  are  reckoned  immediately  follow- 
ing the  recording  of  the  staking  out  of  the  mining  claim. 

The  object  of  the  provisions  of  sec.  160  is,  I  think, 
plainly  to  impose  obligations  to  perform  the  work  in  order 
that  the  licensee  may  not  be  permitted,  having  secured  the 
mining  claim,  to  let  it  remain  undeveloped,  and  it  is  some- 
what singular  that  nowhere  in  the  Act,  as  far  as  I  have  been 
able  to  ascertain,  is  there  anything  which  defines  or  declares 
what  rights  a  licensee  who  has  recorded  the  staking  out  of 
a  mineral  claim  and  has  obtained  a  certificate  of  the  record 
of  it,  acquires  in  the  land  which  is  the  subject  of  the  claim 
before  he  obtains  his  patent  for  it,  unless  it  be  sec.  132, 
which  provides  that  a  person  who  in  accordance  with  the  pro- 
visions of  the  section  stakes  out  a  mining  claim  shall  have 
the  right  to  work  the  same  and  transfer  the  interest  therein 
of  a  licensee  to  another  licensee. 

Section  160  must,  I  think,  be  read  as  meaning  that  the 
periods  mentioned  in  it  are  to  be  reckoned  from  the  record- 
ing of  the  staking  out  of  the  claim  and  the  granting  of  the 
certificate  of  the  record  of  it.  The  language  of  sec.  140  is 
clear  and  explicit,  and  sees.  132  and  160  must  be  read  so  a» 
not  to  conflict  with  its  provisions,  and,  when  it  is  borne  in 
mind  that  until  the  certificate  is  issued,  the  right  of  the 
licensee  is  not  established,  and  it  may  turn  out  that  his 
claim  is  an  unfounded  one,  it  would  be  most  unlikely  that 
it  was  intended  to  give  him  the  right,  and  indeed  to  im- 
pose upon  him  the  duty,  of  performing  work  involving  con* 
siderable  outlay,  and  apparently  to  give  him  the  right  to 
appropriate  to  his  own  use  the  minerals  he  might  win  in  the 
course  of  his  mining  operations,  until  his  claim  has  been 
established  and  the  certificate  of  record  has  been  delivered 
to  him. 

The  form  of  the  report  which,  by  sec.  161,  the  licensee 
is  to  make  of  the  work  done  by  him,  as  required  by  sec.  160 
(form  17),  describes  the  licensee  as  the  holder  of  the  min- 
ing claim,  which  would,  I  think,  be  an  inaccurate  description 
of  one  who  had  not  obtained  a  certificate  of  the  record  of 
his  staking  out,  for  until  then  he  is  merely  an  applicant  for 
a  record  of  his  staking  out,  and  he  has,  according  to  sec. 
140,  no  right  whatever  until  the  certificate  of  record  has 
been  issued  and  delivered. 
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Section  71  may  also  be  referred  to.  It  makes  the  cer- 
tificate of  record  when  delivered,  in  the  absence  of  fraud, 
final  and  conclusive  evidence  of  the  performance  of  all  re- 
quirements of  the  Act  except  working  conditions  up  to 
"that  time/*  and  makes  the  certificate,  in  the  absence  of 
fraud,  not  liable  to  forfeiture  except  for  breach  or  non-com- 
pliance with  the  provisions  of  the  Act  in  respect  to  work; 
required  by  the  Act  to  be  thereafter  performed  on  the  min- 
ing claim. 

If  I  am  right  in  this  view  as  to  the  position  of  the  appli- 
cant for  the  record  of  the  staking  out  of  a  mining  claim,  one 
would  not  expect  that  the  filing  of  an  application  by,  it 
might  be,  one  who  had  no  right  whatever  to  a  certificate 
of  record,  whose  affidavit  might  be  a  tissue  of  falsehoods, 
should  have  the  effect  of  defeating  an  honest  claimant  who 
was  the  real  discoverer  and  had  complied  with  the  provi- 
sions of  the  Act,  but  had  not  succeeded  in  getting  in  his 
application  until  after  the  fraudulent  applicant  had  reached 
the  mining  recorder's  office  and  filed  his  application. 

It  may  be  said  that  there  is  no  limit  fixed  after  the  dis- 
covery of  valuable  mineral  for  the  staking  out  of  the  claim 
by  the  discoverer,  and  that  in  the  case  suggested,  after  the 
claim  of  the  fraudulent  applicant  has  been  disposed  of  by 
tthe  mining  recorder,  the  discoverer  may  stake  out  his 
claim  and  file  his  application;  but  what  is  there  to  prevent 
some  one  else,  after  a  disposition  of  the  application  has  been 
made,  going  to  the  locality  and  doing  just  what  has  been 
done  by  his  predecessor,  if  only  he  succeeds  in  getting  to  the 
locality  before  the  true  discoverer  reaches  it,  and  by  a  re- 
petition of  these  methods  the  opportunity  of  the  true  dis- 
coverer to  acquire  any  right  to  the  claim  being  indefinitely 
postponed? 

It  appears  to  me  that  it  is  a  much  more  reasonable  con- 
struction to  give  to  the  Act,  to  interpret  it  as  entitling  any 
one  who  desires  to  do  so,  and  complies  with  the  provisions 
of  sec.  156,  to  lodge  his  application  with  the  mining  re- 
corder. What  harm  would  such  a  course  occasion  to  any 
one?  The  mining  recorder  would  have  all  the  claimants 
before  him  and  would  be  in  a  position  to  settle  all  disputes 
and  to  grant  to  the  person  found  to  be  entitled  the  certi- 
ficate of  record,  instead  of  dealing  with  each  claim  separ- 
ately, which,  if  there  were  many  claimants,  would  cause  long 
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delay,  for  at  least  60  days  must  elapse  between  the  receipt 
of  each  application  and  the  disposition  of  it. 

Section  132,  which  confers  on  a  licensee  who  discovers 
valuable  mineral  in  place  the  right  to  stake  out  thereon  a 
mining  claim,  is,  no  doubt,  qualified  by  the  provision  in  | 

these  words,  "  provided  that  it  is  on  Crown  lands  not  with-  ' 

drawn  from  location  or  exploration,  and  is  not  included  in  a 
claim  staked^  out  by  another  licensee  or  on  lands  the  mines,  | 

minerals,  and  mining  rights  whereof  have  been  reserved  by 
the  Crown." 

This  provision  was  relied  on  by  Mr.  McPherson  as  sup- 
porting the  contention  of  the  appellant  that  only  one  stak- 
ing out  was  permissible,  and  that  when  once  a  claim  was 
staked  out  it  was  in  effect  withdrawn  from  further  staking 
out. 

This  argument,  however,  proves  too  much,  for,  if  well 
founded,  though  the  original  staker-out  had  omitted  for  15 
days  after  staking  out  his  claim  to  apply  for  the  record  of 
his  staking-out  under  the  provisions  of  sec.  156,  and  even  if 
his  claim  were  disallowed  under  the  provisions  of  sec.  58, 
it  would  be  impossible  for  any  one  else,  though  he  were  the 
first  discoverer  of  valuable  minerals  in  place,  to  stake  out  a 
claim. 

I  see  no  reason  why  this  provision  should  not  be  read  as 
meaning  that  there  shall  be  no  staking  out  of  a  claim  where 
one  already  has  been  staked  out,  and  a  certificate  of  the 
record  of  the  staking  out  has  been  issued  and  delivered. 

If  this  be  not  the  true  meaning  of  the  provision,  the  real 
discoverer  would  be  prevented  from  staking  out  his  claim 
if  some  more  alert  and  unscrupulous  licensee  should  succeed 
in  staking  out  the  claim  before  the  real  discoverer  had 
done  so. 

This  view  of  the  meaning  of  the  provision  is  strengthened 
if  it  be,  as  I  have  said  in  my  opinion  it  is,  that  the  right  to 
work  the  claim  mentioned  in  the  concluding  part  of  sec. 
132  does  not  arise  until  the  certificate  of  the  record  of  the 
staking  out  of  the  claim  is  issued  and  delivered. 

Upon  the  whole,  I  am  of  opinion  that  it  was  the  duty 
of  the  appellant  to  receive  the  applications  of  plaintiffs  as 
applications  under  sees.  58  and  156,  in  order  that  they 
might  be  considered  and  dealt  with  by  him  under  the  pro- 
visions of  the  Act. 
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Even  if  I  had  come  to  a  different  conclusion  as  to  this,  1 
should  still  be  of  opinion  that  the  appellant  was  bound  to 
receive  the  applications  at  all  events  as  being  objections  to 
the  granting  of  a  certificate  of  record  to  the  person  whose 
application  had  been  filed :  sec.  58. 

The  difficulties  which  have  arisen  in  this  case  will  not 
occur  in  the  future,  for  at  the  last  session  of  the  legislature 
the  Mines  Act,  1906,  was  amended  by  providing  that  the 
particulars  of  applications  are  not  to  be  entered  by  the  min- 
ing recorder  if  a  prior  application  is  already  recorded  Tor 
the  same  claim  or  any  substantial  part  of  it  (sec.  13  (1)),  and 
by  changes  in  sees.  131  and  132  which  give  a  right  to  stake 
out  a  claim  on  such  lands  as  are  mentioned  in  sec.  131  "  if 
and  only  if  the  same  are  not  at  the  time  within  any  of  the 
following  descriptions,  namely:  (1)  under  staking  or  record 
as  a  mining  claim,  special  mining  claim,  or  placer  mining 
claim  not  expired,  lapsed,  abandoned,  or  cancelled;  (2) 
under  an  existing  working  permit;  or  (3)  withdrawn.     .     ." 

I  cannot  part  with  the  case  without  pointing  out  that  the 
expressions  used  in  the  Act  as  to  "  recording  "  indicate  care- 
less drafting. 

In  sec.  55,  which  refers  to  the  books  to  be  kept  by  mining 
recorders,  the  books  are  spoken  of  as  being  "  for  the  record- 
ing of  mining  claims ;"  in  the  same  section  the  recorder  is 
to  mark  on  his  map  "  the  claims  as  they  are  taken  up  and 
recorded;"  sec.  58  speaks  of  "the  recording  of  a  mining 
claim;"  sec.  59  speaks  of  the  application  as  being  "to  record 
the  staking  out  of  a  mining  claim ;"  sec.  60  uses  the  expres- 
sion u  certificate  of  record  of  staking  out;"  sec.  67  speaks  of 
"the  certificate  of  record  of  the  staking  out  thereof;"  sec. 
71  uses  the  expression  "  certificate  of  record  of  any  mining 
claim;"  sec.  109  says  "no  mining  claim  shall  be  staked  out 
or  recorded;"  sec.  122  speaks  of  a  certificate  of  record  of  the 
taking  out  of  a  mining  claim;  sec.  130  (1)  speaks  of  record- 
ing a  mining  claim;  sec.  140  goes  back  to  the  expression 
*•  for  a  record  of  the  staking  out  of  a  mining  claim."  The 
group  of  sections  commencing  with  156  is  headed  "  record- 
ing mining  claims;"  then  sec.  159  speaks  of  a  "recorded 
owner  or  holder"  of  an  unpatented  mining  claim;  sec.  160 
(1)  speaks  of  recording  a  mining  claim,  Vhile  sub-sec.  3  of 
the  same  section  goes  back  to  the  expression  "  record  of  the 
staking  of  a  mining  claim;"  sec.  166  reverts  to  the  expres- 
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sion  u recording  of  a  mining  claim;"  form  13  describes  the 
application  under  sec.  156  as  an  "  application  to  record  the 
staking  out  of  a  claim  " — and  that  is  what,  according  to  the 
form,  the  applicant  is  to  ask  for. 

All  these  varying  expressions  are  intended  to  mean  the 
same  thing,  and  it  is  to  be  hoped  that  when  the  Act  is  con- 
solidated or  a  revision  of  it  takes  place,  an  attempt  will  be 
made  to  use  always  the  same  expression  when  the  same 
thing  is  meant. 

The  appeal  must  be  dismissed  with  costs. 


THE 

Ontario  Weekly  reporter 

(TO  AND  INOLUDINQ  JVNE  «TH,  1907). 

Vol.  X.  TORONTO,  JUNE  13,  1907.  No.  4 

Cartwright,  Master.  May  31st,  1907. 

chambers. 

CONSUMERS  GAS  CO.  v.  TORONTO  R.  W.  CO. 

Particulars — Statement  of  Claim — Injury  to  Plaintiffs9  Pipes 
by  Escape  of  Electricity  from  Defendants'  Works — Defences 
— Damages. 

Motion  by  defendants  for  particulars  of  statement  of 
claim  before  delivery  of  defence. 

D.  L.  McCarthy,  for  defendants. 

E.  D.  Armour,  K.C.,  for  plaintiffs. 

The  Master: — The  statement  of  claim  covers  5  type- 
written pages.  In  view  of  the  terms  of  Rule  268,  it  would 
not  be  thought  that  it  was  too  "  concise,"  at  least  until  shewn 
to  be  so.  It  alleges  in  substance  that  the  pipes  of  plaint 
tiffs  have  been  injured  by  electricity  escaping  from  the  rail- 
way system  of  defendants,  because  the  latter  have  u  failed 
to  adopt  and  use  necessary,  reasonable,  and  proper  precau- 
tions to  safely  confine  the  same  to  their  own  wires  and  ap- 
paratus/' but  have  negligently  allowed  the  same  to  escape 
through  the  ground,  and,  "  in  consequence,  enter  into,  pass 
through,  and  leave  at  different  points  the  mains  and  pipes  of 
the  plaintiffs,  to  the  serious  injury  and  detriment  of  the 
pipe*,  mains,  and  property  of  the  plaintiffs."  The  plaintiffs 
further  charge  that  defendants  have  increased  the  amount 
of  electricity  passing  through  the  pipes  of  the  plaintiffs,  by 
connecting  them  with  the  rails  by  means  of  bonding  wires, 

▼ol.  x.  o.w.b.  so.  4 — 9 
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against  the  wish  of  the  plaintiffs;  that  defendants  have  at 
various  times  deposited  salt  upon  or  near  the  rails,  whereby 
greater  currents  of  electricity  escape,  and  aggravate  the 
damages  complained  of;  and  that,  as  the  result  of  the  pre- 
ceding alleged  wrongful  acts  of  defendants,  the  plaintiffs' 
pipes  have  been  injured,  causing  the  loss  of  large  quan- 
tities of  gas  and  the  expenditure  of  large  sums  for  repairs. 
The  particulars  asked  for  cover  nearly  two  typewritten 
pages  and  are  divided  into  16  different  heads.  A  specimen 
of  one  of  the  shortest  demands  is  as  follows:  it  shews  the 
character  of  what  is  demanded  as  to  the  others  even  more 
extensively.  Under  par.  10  of  the  statement  of  claim, 
which  charges  the  deposit  of  salt,  these  particulars  are 
asked:  (a)  At  what  times  and  the  exact  places  where  the 
defendants  deposited  salt  upon  and  in  the  neighbourhood 
of  their  rails,  (b)  At  what  places  the  mains  and  pipes  of 
plaintiffs  have  been  damaged  in  consequence  of  the  deposit 
of  salt  by  defendants.  If  the  plaintiffs  know  of  any  places 
where  salt  has  been  so  sprinkled,  or  of  any  places  where  the 
bonding  complained  of  has  taken  place,  they  may  not  object 
so  say  so,  but  I  cannot  order  this  to  be  done.  The  only  par- 
ticulars that  should  be  given  are  of  the  "  neighbouring 
municipalities"  mentioned  in  par.  8,  and  of  the  amount 
already  expended  for  repairs  as  mentioned  in  par.  12. 

The  only  defences,  as  it  seems  to  me,  that  can  be  raised, 
or  that  are  necessary  to  defeat  the  plaintiffs'  claims,  are 
these:  (1)  denial  of  any  wrongful  escape  of  electricity; 
(2)  denial  of  any  damage  to  plaintiffs'  pipes  having  been 
caused  by  such  escape,  if  any  there  was;  (3)  denial  of  bond- 
ing of  defendants'  rails  to  plaintiffs'  pipes;  (4)  leave  and 
license  to  do  so,  if  it  was  done;  (5)  denial  of  injury  resulting 
therefrom  in  any  event;  (6)  denial  of  sprinkling  of  salt; 
(?)  denial  of  any  resulting  injury;  and  (8)  denial  of  any 
liability  for  such  injury,  if  proved  to  have  been  caused  there- 

by. 

After  consideration,  I  am  unable  to  see  how  any  other  of 
the  particulars  asked  for  can  be  necessary  to  enable  defend- 
ants to  plead.  It  surely  is  plain  enough  what  plaintiffs 
are  asking,  and  on  what  grounds  the  claim  is  based.  The 
case  cited  on  the  argument  of  East  and  South  African  Tele- 
graph Co.  v.  Cape  Town  Tramway  Co.,  [1902]  A.  C.  381,  is 
very  similar  in  its  facts,  assuming  that  the  plaintiffs'  allega- 
tions can  be  proved.    In  the  judgment,  at  p.  392,  it  was 
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said:  "Electricity  (in  the  quantity  which  we  are  now  deal- 
ing with)  is  capable,  when  uncontrolled,  of  producing  injury 
to  life  and  limb,  and  to  property;  and  in  the  present  instance 
it  was  artificially  generated  in  such  quantity,  and  it  escaped 
from  the  respondents'  premises  and  control.  So  far  as  the 
respondents  are  concerned,  it  appears  to  their  Lordships 
that,  given  resulting  injury  such  as  is  postulated  in  Rylands 
v.  Fletcher,  L.  R.  3  H.  L.  330,  and  the  principle  would 
apply." 

Here  plaintiffs  allege  serious  and  continuing  damage  to 
their  property.  This  must  be  proved,  to  entitle  them  to  re- 
cover from  defendants,  and  this  is  the  material  fact  on 
which  plaintiffs  must  rely.  The  other  allegations  of  wrong- 
ful bonding  of  the  rails  to  the  gas  pipes,  and  of  the  sprink- 
ling of  salt,  are  in  one  respect  no  more  than  evidence  of 
plaintiff?'  right  to  recover,  though  in  another  they  may  be 
part  of  the  cause  of  action.  Even  if  they  are  viewed  as  evi- 
dence, they  could  not  be  objected  to  as  improperly  pleaded 
under  the  decision  in  Millington  v.  Loring,  6  Q.  B.  D.  190. 
In  neither  view  is  there  any  necessity  for  particulars  as  to 
these. 

Except  as  already  stated,  the  motion  cannot  be  granted, 
at  this  stage  of  the  action  at  least.  The  only  issues  that  an> 
likely  to  be  dealt  with  at  the  trial  will  be :  (1)  whether  the 
pij*s  of  the  plaintiffs  have  been  damaged  by  electrolysis  as 
tlleged;  and  (2),  if  so,  whether  defendants  are  for  any  reason 
liable  to  plaintiffs  therefor. 

If  these  questions  are  both  answered  affirmatively,  then 
the  quantum  of  damages  payable  must  be  determined  by  & 
referee.    This,  I  understood,  was  conceded  on  the  argument. 

Xo  doubt,  when  that  stage  is  reached,  it  will  be  neces- 
sary for  plaintiffs  to  give  some  evidence,  such  as  is  asked 
for  in  the  demand  for  particulars,  e.g.,  as  to  the  escape  of 
?as  owing  to  the  weakening  of  the  pipes,  and  as  to  the 
ascertained  and  probable  damage  to  plaintiffs'  property  re- 
Fn!tin«f  from  electrolysis. 

At  present,  however,  such  details  are  not,  in  my  opinion, 
necessary,  nor  can  they  be  usefully  considered  until  thes 
primary  question  of  liability  has  been  finally  determined. 
This  may  not  be  reached  until  a  somewhat  remote  period  in 
this  novel  case;  especially  when  a  similar  claim  is  being  made 
hv  the  corporation  of  the  city  of  Toronto  for  damage  to  their 
water  pipes. 
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Defendants  should  plead  in  8  days  (or  such  further  time 
as  may  be  agreed  on). 

The  costs  of  the  motion  will  be  in  the  cause,  as  the 
action  is  of  an  unusual  character. 


Teetzel,  J.  June  3rd,  1907. 

WEEKLY  COURT. 

He  CH1LDS. 

Trusts  and  Trustees — Sak  of  Unproductive  Land — Purchase 
Money — Apportionmeflt — Tenant  for  Life — /  ncome — Capi- 
ta I — Interest — Costs. 

Motion  by  the  tenant  for  life  under  the  trusts  of  a  will 
for  an  order  and  direction  as  to  whether  or  not  any  portion, 
and,  if  any,  what  portion,  of  the  purchase  price  of  certain 
lands  included  in  the  trusts,  was  payable  to  the  applicant. 

W.  T.  Evans,  Hamilton,  for  the  applicant. 

\\\  Bell,  Hamilton,  for  the  executor. 

G.  C.  Thomson,  Hamilton,  for  the  Boys'  Home. 

\V.  W.  Osborne,  Hamilton,  for  the  Aged  Women's  Home. 

J.  L.  Counsell,  Hamilton,  for  the  Girls'  Home. 

Teetzel,  J.: — I  think  this  matter  is  governed  by  Re 
Clarke,  6  0.  L.  R.  551,  2  0.  W.  R.  980,  following  In  re  Cam- 
eron, 2  0.  L.  R.  756,  and  Walters  v.  Solicitor  for  the  Treas- 
ury, [1900]  2  Ch.  107;  and  therefore  the  life  tenant,  Mrs. 
Carry,  is  entitled  to  an  apportionment  of  the  $2,500. 

The  registrar  will  ascertain  what  sum  invested  at  the 
testator's  death  (30th  April,  1894),  would  have  produced 
$2,500  when  the  land  was  sold,  interest  being  calculated  at 
4i  per  cent,  per  annum  with  half-yearly  rests.  The  sum 
so  ascertained  will  represent  capital,  and  will  be  deducted 
from  the  $2,500,  and  the  balance  will  represent  deferred 
income,  and  will  be  payable  to  the  applicant. 

T  make  no  order  respecting  other  sales  of  unproductive 
real  estate  heretofore  made,  as  there  is  not  sufficient  ma- 
lerial  filed  to  enable  me  to  do  so  satisfactorily.  Nor  shall 
T  make  directions  as  to  future  sales. 
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Costs  of  all  parties  to  be  deducted  in  equal  portions 
from  the  respective  sums  ascertained  to  represent  capital 
and  deferred  income. 


Boyd,  C.  June  3rd,  1907. 

TRIAL. 

PETERBOROUGH  HYDKAULIC  CO.  v.  McALLlSTER 

landlord  and  Tenant — Action  for  Rent — Claim  for  Indemnity 
—Agreement  between  Tenant  and  Bank  —  Disposal  of 
Business  —  Authority  of  Agent  of  Bank  —  Assumption  of 
Liabilities — Implied  Obligation  to  Pay  Rent — Transferees 
of  Lease — Power  of  Bank  to  Carry  on  Business — Covenant 
of  Tenant  not  to  Assign  without  Leave — Tacit  Leave. 

Action  for  rent,  and  claim  over  by  defendants  against 
the  Ontario  Bank,  third  parties,  for  indemnity  against  the 
payment  of  the  rent. 

Boyd,  ft: — The  McAllisters,  partners  under  the  name 
of  the  McAllister  Milling  Co.,  are  lessees  from  plaintiffs  for 
10  years  from  January,  1903,  of  a  milling  property,  at  the 
rent  of  $3,000  yearly,  payable  quarterly.  .  .  .  The  ac- 
tion is  to  recover  three  months'  rent,  $750,  which  is  payable 
in  advance  on  1st  January,  1907.  The  McAllisters  are  liable 
on  this  by  reason  of  their  covenant  to  pay,  but  they  claim 
to  be  indemnified  against  such  payment  by  the  Ontario 
Bank,  brought  in  as  third  parties.  The  lease  provides  that 
the  McAllisters  will  not  assign  without  leave  except  to  a 
limited  liability  company  in  which  the  lessees  shall  be  inter- 
rested — an  exception  not  now  material. 

The  McAllisters  became  heavily  indebted  to  the  bank, 
•nd,  not  being  able  to  pay,  an  arrangement  was  made  by 
which,  in  brief,  upon  payment  of  $10,000  cash  and  the  trans- 
fer of  all  the  partnership  assets  to  the  bank,  the  partners 
should  be  discharged  from  all  liabilities.  In  detail  the 
matter  was  carried  out  by  a  series  of  documents  prepared 
by  the  solicitor  for  the  bank,  pursuant  to  the  agreement 
arrived  at  between  the  general  manager  of  the  bank  at 
Toronto  (McGill)  and  Mr.  McAllister. 
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The  first  document  is  an  agreement  of  19th  September, 
1905,  between  the  McAllister  Co.  and  the  bank,  in  which, 
after  appropriate  recitals,  it  is  agreed:  (1)  that  the  com- 
pany thereby  surrender  to  the  bank  all  their  right,  title, 
and  interest  in  the  assets  of  the  company  and  agree  to  asign 
to  the  bank  their  lease  of  the  milling  property :  (2)  that  the 
company  shall  pay  to  the  bank  forthwith  $10,000 — the  bank 
assuming  payment  of  certain  of  the  company's  liabilities,  as 
particularly  set  out  in  attached  memorandum,  and  will 
honour  the  company's  cheques  when  issued  in  payment  of 
such  liabilities:  (3)  the  company  agree  to  execute  such 
further  assignments  and  assurances  as  may  be  necessary  to 
vest  in  the  bank  all  of  the  said  assets:  (4)  in  consideration 
whereof  the  bank  shall  forthwith  release  the  McAllisters 
from  all  further  liability,  and  in  the  event  of  the  business 
being  hereafter  carried  on  in  the  name  of  the  said  company 
(as  provided  in  contemporaneous  agreement)  or  in  any 
similar  way,  the  bank  agrees  to  indemnify  the  company 
.  .  .  against  any  and  all  liabilities  then  or  thereby  in- 
purred. 

This  document  is  executed  by  the  McAllisters  and  by 
Mr.  Crane,  the  local  manager  at  Peterborough  of  the  bank, 
and  the  solicitor  of  the  bank  is  the  witness.  The  memor- 
andum annexed  contains  only  the  book  debts  of  the  company 
amounting  to  $4,217  and  any  outstanding  grain  tickets. 

The  agreement  of  the  same  date  as  to  the  bargain  i6 
between  Charles  McAllister  and  the  bank,  and  recites  that 
it  is  made  for  the  more  convenient  liquidation  of  the  part- 
nership assets  and  with  a  view  of  disposing  of  the  company's 
business  as  a  going  concern.  It  provides  that  McAllister 
shall  continue  to  carry  on  the  business  under  the  name  of 
the  McAllister  Co.  and  to  manage  the  same  as  a  going  con- 
cern and  collect  book  debts  and  reduce  the  amount  due  to 
the  bank  .  .  .  having  in  view  the  intention  to  dispose 
of  the  business  as  a  going  concern  at  the  earliest  date  pos- 
sible; he  is  to  get  a  salary  of  $1,000  out  of  the  business, 
which  business  is  to  be  under  the  supervision  of  the  local 
manager,  who  shall  have  access  to  the  books,  and  to  whom 
McAllister  shall  be  accountable.  The  bank  agree  to  indem- 
nify the  company  against  any  liability  incurred  while  the 
business  is  being  continued  in  the  company's  name. 

This  document  is  signed  by  Charles  McAllister  and  the 
local  manager  of  the  bank  before  the  same  witness. 
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The  last  of  the  series  is  a  general  release  of  all  demands 
—a  mutual  release  down  to  the  date  of  it,  which  is  19th 
September,  1905,  and  is  made  between  the  McAllisters  and 
the  bank,  and  contains  this  recital :  "Whereas  the  McAllisters 
are  indebted  to  the  bank  in  the  sum  of  $62,900,  and,  being 
unable  to  pay  in  full,  have  by  instrument  of  even  date  here- 
with surrendered  to  the  bank  all  their  firm  assets,  and  have 
also  paid  the  sum  of  $10,000  in  consideration  that  the  bank 
would  release  the  firm  and  the  individuals  from  all  liabilities. 
This  is  signed  by  the  McAllisters,  and  also  by  the  general 
manager  of  the  bank,  and  the  corporate  seal  is  duly  attached. 

This  concluding  document,  incorporating  the  provisions 
of  both  the  others,  duly  executed  by  the  bank,  displaces 
the  argument  addressed  to  me  that  the  agreement  relied  on 
was  not  binding  upon  the  bank.  Apart  from  this,  I  think 
the  whole  course  of  the  proceedings  prior  and  subsequent 
to  the  signing  of  the  papers  shews  that  the  agent  who 
signed  was  acting  not  without  authority,  and  his  action  was, 
besides,  adopted  and  ratified  by  the  bank. 

I  think  it  may  also  be  properly  concluded  that  the  sub- 
sequent liability  which  might  arise  as  to  accruing  rent  was 
not  provided  for  expressly  in  any  of  the  papers.  It  was  not 
intended  to  be  included  in  the  schedule  of  current  or  exist- 
ing claims  which  were  to  be  paid  forthwith  by  the  cheque  of 
the  company,  and  it  is  not  contemplated  in  the  liabilities 
incurred  in  the  course  of  the  prosecution  of  the  business, 
after  the  bank  had  become  transferees  of  the  property,  and 
against  which  the  bank  indemnifies.  The  claim  for  subse- 
quent rent,  which  may  arise  though  no  subsequent  business 
i?  prosecuted,  appears  to  me  to  lie  outside  of  these  expressed 
provisions. 

There  is  evidence,  not  contradicted,  that  McAllister 
mentioned  the  matter  of  future  rent  during  the  negotiations 
as  a  thing  he  was  not  to  pay,  and  there  is  also  the  emphatic 
testimony  of  the  solicitor  for  the  bank  that  McAllister  was 
to  be  indemnified  against  all  liabilities  connected  with  the 
business.  This  evidence  goes  to  establish  that  there  is  no 
obstacle  interfering  with  any  implied  obligation  which  may 
arise  out  of  the  nature  of  the  transaction. 

The  only  other  facts  which  need  be  referred  to  are  that 
the  business  was  carried  on  by  McAllister  under  the  super- 
vision and  for  the  benefit  of  the  bank  for  f>  months — that 
he  was  succeeded  by  another  appointee  of  the  bark,  who 
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appears  to  have  been  in  charge  till  the  business  was  closed 
at  the  end  of  1906. 

In  July,  1906,  at  the  instance  of  the  bank,  the  McAl- 
listers gave  a  power  of  attorney  to  the  local  manager  em- 
powering him  to  execute  any  deed  of  assignment  or  sur- 
render of  the  lease.  McAllister  also  on  behalf  of  the  bank 
arranged  with  the  lessors  that  they  should  consent  to  an 
assignment  of  the  lease  to  a  third  party,  to  whom  the  pro- 
perty should  be  disposed  of  by  the  bank.  But  no  purchaser 
or  third  party  could  be  found  up  to  the  time  in  September, 
1906,  when  the  bank,  becoming  involved  in  financial  embar- 
rassment, suspended  payment  and  became  subject  to  the 
supervisory  powers  of  a  curator  (see  R.  S.  C.  1906  ch.  29,  sec. 
2),  or  of  some  functionary  directed  by  the  Bank  of  Montreal, 
for  the  evidence  is  not  clear  as  to  what  exactly  happened. 
There  is  no  proof,  however,  that  there  has  been  any  change 
in  the  legal  or  equitable  control  of  the  Ontario  Bank  over 
the  property  and  leasehold  term  now  under  discussion. 
The  business  was  ended  apparently  by  this  officer  under 
the  Bank  of  Montreal,  who  paid  the  last  gale  of  rent  up  to 
,the  end  of  1906,  and  sent  back  the  keys  to  the  lessors  in 
the  name  of  the  McAllister  Co. 

This,  I  think,  clears  the  way  to  consider  the  results  and 
the  legal  situation.  Upon  the  facts,  I  think  the  proper 
conclusion  is,  that  the  bank  became  the  lawful  transferees 
of  the  lease,  and  thereafter  managed  and  controlled  the 
leasehold  premises  for  their  own  advantage.  Though  active 
possession  of  the  mill  premises  ceased  at  the  end  of  1906, 
the  right  to  possession  and  to  resume  active  operations  or 
to  dispose  of  the  property  rests  with  the  bank.  The  McAl- 
listers certainly  have  no  right  to  enter  thereon,  as  against 
the  bank. 

The  objection  raised  as  to  the  agreement  not  being  bind- 
ing on  the  bank,  I  have  already  considered  and  dealt  with. 
The  next  objection  strongly  urged  was  that  the  action  of 
the  bank  in  carrying  on  the  business  was  ultra  vires,  having 
regard  to  sec.  76  (2  a)  of  the  Bank  Act,  R.  S.  C.  1906  ch.  29: 
"  Except  as  authorized  by  this  Act,  the  bank  shall  not  either 
directly  or  indirectly  engage  or  be  engaged  in  any  trade  or 
business  whatsoever." 

There  is  no  express  provision  in  the  statute  authorizing 
the  bank  to  do  what  was  done  in  this  case,  that  is,  to  take 
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a  transfer  of  property  in  satisfaction  of  an  existing  debt 
which  the  customer  is  unable  to  pay  otherwise.     The  Act 
relates  to  the  taking  of  securities,  etc.,  but  looking  at  sec.  81 
particularly,  as  well  as  other  sections,  it  appears  that  the 
bank  can  purchase  the  property  of  its  debtor  under  execu- 
tion or  insolvency  just  as  any  individual  might  do,  and  may 
take,  hold,  and  dispose  of  the  same  at  pleasure.     It  has  also 
been  held  that  the  bank  have  power  to  compound  a  claim 
when  the  exigencies  of  business  require  that  to  be  dor^e : 
Bank  of  Commerce  v.  Jenkins,  16  0.  R.  215,  221.     And 
when  the  bank  have  taken  over  the  security    for    a    debt 
already  incurred,  they  may  carry  out  such  arrangement  for 
its  sale  and  disposition  as  the  bank  may  think  proper:  In  re 
Rainy  Lake  Lumber  Co.,  15  A.  R.  749;  see  also  Exchange 
Bank  of  Canada  v.  Fletcher,  19  S.  C.  R.  278.     It  was  com- 
petent, I  think,  for  the  bank  to  acquire  these  assets  and  toi 
take  the  transfer  absolutely  of  the  leasehold,  and  as  sub- 
sidiary to  a  favourable  or  profitable  disposal  or  sale  of  the 
mill  to  keep  it  as  a  going  concern  for  a  reasonable  time: 
we  First  National  Bank  of  Charlotte  v.  National  Exchange 
Bank  of  Baltimore,  92  U.  S.  122,  and    Roebling    v.  First 
National  Bank  of  Richmond,  30  Fed.  R.  7M.     Possibly,  but 
for  the  bank's    suspension    of   business,  such  a  disposition 
would  before  this  have  been  made  of  this  concern.     But, 
whether  my  view  as  to  a  going  concern  be  correct  or  not,  it 
does  not  seem  to  me  that  the  bank  can  escape  from  the 
obligation  of  their  position  as  transferees  of  the  leasehold 
by  invoking  the  doctrine  of  ultra  vires  or  by  objecting  that 
this  conduct  of  the  business  is  not  authorized  or  is  forbidden 
by  the  statute.     The  bank  have  by  the  agreement  to  transfer 
become  equitable  owners  of  the  leasehold,  and  can  deal  with 
it  as  owners  by  occupation  or  subletting  or  otherwise  getting 
the  benefit  of  it,  and  the  McAllisters  have  no  further  right 
to  it?  enjoyment.     It  is  evident  that  the  bank  did  not  seek 
to  have  executed  a  formal  deed  of  assignment,  but  were 
foment  to  hold  and  control  the  right  to  have  a  transfer' 
made  to  their  nominee.     It  is  objected  that  the  bank  were 
never  entitled  to  the  possession  because  no  consent  to  any 
assignment  to  the  bank  has  been  given  by  the  lessors.     But 
the  lessors  have  not  refused  such  consent;  on  the  contrary, 
knowing  that  the  bank  were  handling  the  property  after  the 
McAllister  settlement,  the   lessors   accepted  rent   and  are 
willing  to  accept  the  rent  from  the  bank  as  it  accrues  from 
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time  to  time.  The  evidence  indicates  this,  and  it  also  ap- 
pears that,  on  application  being  made  to  the  lessors  afteif 
McAllister  had  ceased  to  be  manager  for  the  bank,  they 
signified  their  readiness  to  assign  the  lease  to  a  third  party. 
The  local  manager  says  he  was  aware  that  the  lessors  would 
assign  to  a  third  party  as  assignee  or  purchaser,  but  the 
trouble  was  to  find  the  person. 

Here  the  element  which  distinguishes  the  case  reliecL! 
on  by  the  bank  of  Crouch  v.  Tregonning,  L.  E.  7  Ex.  88,  is 
wanting.  .  .  .  The  ground  of  Baron  Bramwell's  judg- 
ment is  that  the  bargain  was  that  a  regular  assignment  of 
the  term  should  be  executed,  and  this  was  never  done  because 
the  landlord's  license  which  was  required  could  not  be  ob- 
tained, and  therein  arose  failure  of  consideration  in  respect 
of  indemnifying  the  lessee. 

The  liability  of  the  bank  rests  on  the  agreement  to  have 
the  leasehold  transferred,  which  can  be  carried  out,  and  on 
the  control  which  the  bank  exercise  over  the  leasehold 
premises.  It  is  not  necessary  that  there  should  be  actual 
and  beneficial  usufruct  of  the  premises  to  render  the  bank 
liable.  If  they  have  the  potential  power  to  control  the 
possession,  that  creates  the  implied  obligation  which  arises 
out  of  the  contract,  though  not  expressed  therein,  so  long 
as  there  is  no  evidence  to  negative  that  implication.  If  the 
agreement  in  question  was  carried  out  into  details,  the  deed 
of  assignment  would  be  drawn  so  as  to  be  subject  to  the 
payment  of  rent  by  the  transferees.  Even  without  these 
words  "subject  to  payment,"  etc.,  there  is  the  implied 
promise  of  the  assignee  of  a  lease  to  indemnify  the  original 
lessee.  The  effect  of  the  assignment  is  that  the  lessee 
becomes  a  surety  to  the  lessor  for  the  assignee,  who  as  be- 
tween himself  and  the  lessor  is  the  principal,  bound  while 
he  is  assignee  to  pay  the  rent,  and  the  surety  after  paying* 
the  rent  has  his  remedy  over  against  the  principal.  T  have 
been  just  quoting  from  language  approved  of  and  given- 
effect  to  by  the  Court  of  Exchequer  in  Moule  v.  Garrett, 
L.  E.  5  Ex.  132,  and  affirmed  in  L.  R.  7  Ex.  101.  If  a  for- 
mal deed  of  transfer  had  to  be  executed,  it  would  contain 
a  covenant  by  the  purchasers,  the  bank,  to  indemnify  the 
vendor  against  the  payment  of  the  rent:  see  Bridgman  v. 
Daw.  40  W.  B.  253,  and  Dodson  v.  Downey,  [1901]  2  Ch. 
G20,  623. 
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The  conclusion  I  have  reached  is  that  the  claim  of  the 
McAllisters  to  be  indemnified  by  the  bank  against  this  pay- 
ment of  rent  is  established,  and  judgment  should  be  so 
framed  with  costs  to  be  paid  by  the  bank. 


Falconbridge,  C.J.  June  4th,  1907. 

CHAMBERS. 

COLLINS  v.  TORONTO,  HAMILTON,  AND  BUFFALO 
R.  W.  CO. 

PEKKINS  v.  TORONTO,  HAMILTON,  AND  BUFFALO 
R.  W.  CO. 

Parties— Joinder  of  Defendants  —  Cause  of  Action  —  Joint 
Liability — Tort. 

Appeals  by  defendants  the  Dominion  Natural  Gas  Co. 
from  orders  of  Master  in  Chambers,  ante  84,  dismissing  ap- 
pellants' motion  for  orders  requiring  plaintiffs  to  elect 
against  which  defendant  they  would  proceed. 

G.  M.  Clark,  for  appellants. 
D.  L  McCarthy,  for  the  other  defendants. 
J.  G.  Fanner,  Hamilton,  for  plaintiff  Collins. 
FArcy  Martin,  Hamilton,  for  plaintiff  Perkins. 

Falconbridge,  C.J.,  dismissed  the  appeal  with  costs  to 
t<  paid  by  appellants  in  any  event. 


Biddell,  J.  June  4th,  1907. 

TRIAL. 

LUMSDEN  v.  TEMISKAMING  AND  NORTHERN 
ONTARIO  R.  W.  COMMISSION. 

Railway — Damages  "  Sustained  by,  Reason  of  the  Railway  " — 
Timber  Cut  for  Construction  of  Railway  —  Limitation 
Clause  in  Railway  Act — Action  not  Brought  within  Six 
Months. 

Action  for  damages  for  the  cutting  and  taking  of  timber 
from  certain  lands  under  license  to  plaintiff. 
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G.  F.  Henderson,  Ottawa,  for  plaintiff. 

1).  E.  Thomson,  K.C.,  for  the  defendants  the  railway 
commission. 

J.  H.  Moss,  for  defendant  A.  K.  McDoneJl. 

Kiddell,  J.: — Alexander  Lumsden,  the  plaintiff,  was 
the  licensee  of  certain  timber  limits  under  the  usual  form 
of  timber  license  issued  by  the  department.  The  defendants 
the  railway  commission  were  incorporated  by  2  Edw.  VII. 
eh.  9  for  the  purpose  of  building  a  railway  through  the 
northern  part  of  this  province;  defendant  McDonell  is  a 
contractor  under  them.  Before  the  filing  of  the  plans  and 
about  June,  1903,  the  defendants  entered  upon  the  timber 
limits  of  Lumsden  and  cut  certain  timber — admittedly  this 
was  done  in  the  course  of  contructing  the  projected  rail- 
way. These  acts  continued  down  to  a  later  period,  but 
ceased  much  more  than  6  months  before  the  issue  of  the 
writ  herein.  Several  defences  were  urged  before  me  at  tho 
trial,  but  I  need  consider  only  one  of  these. 

The  Act  of  incorporation,  2  Edw.  VII.  ch.  9,  provides, 
sec.  8,  that  the  commission  shall  have  in  respect  to  the 
railway  all  the  powers,  rights,  remedies,  and  immunities 
conferred  upon  any  railway  company  by  the  Railway  Act 
of  Ontario.  This  Act,  R.  S.  O.  1897  ch.  207,  sec.  42,  pro- 
vides that  "an  action  for  damages  or  injury  sustained  by 
reason  of  the  railway  shall  be  instituted  within  6  months 
next  after  the  time  of  the  supposed  damage  sustained."  The 
corresponding  section  of  the  Dominion  Railway  Act,  R.  S.  C. 
1886  ch.  109,  sec.  27,  has  been  interpreted  by  the  late  Mr. 
Justice  Street  (venerabile  nomen!)  and  by  the  Court  of 
Appeal  in  McArthur  v.  Northern  and  Pacific  Junction  R.  W. 
Co.,  15  0.  R.  733,  17  A.  R.  86.  Mr.  Justice  Street  held 
that  such  damages  as  indemnity  is  sought  for  in  this  action 
were  "  sustained  by  reason  of  the  railway ,"  and  this  de- 
cision was  affirmed  by  the  Court  of  Appeal.  It  is  true  that 
the  Court  of  Appeal  was  equally  divided,  but  that  is  im- 
material as  regards  an  inferior  Court.  An  inferior  Court 
must  follow  the  decision  unless  and  until  it  should  be  over- 
ruled either  by  the  Court  of  Appeal  or  some  higher  Court. 
.     .     .     The  «  Vera  Cruz/'  9  P.  "D.  86,  91. 

I  do  not  think  that  Mr.  Henderson  succeeded  in  at  all 
distinguishing  the  facts  of  this  case  from  those  in  the  Mc- 
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Arthur  case;  and  therefore,  without  expressing  any  inde- 
pendent opinion  of  my  own,  1  shall  direct  judgment  to  be 
entered  dismissing  this  action  with  costs.     .     .     . 


Cartwright,  Master.  June  4th,  1907. 

Falcoxbrjdge,  C.J.  June  5th,  1907. 

CHAMBERS. 

BJBIUHAM  v.  McALLISTEU. 

1mm— Motion  to  Change — Residence  of  Parties — Xominal 
Plaintiff — Real  Plaintiff  —  "Party"  —  Preponderance  of 
Convenience — Witnesses — Expense — Costs. 

Motion  by  defendants  to  change  the  venue  from  Owen 
Sound  to  Gore  Bay. 

J.  E.  Jones,  for  defendants. 
H.  C.  H.  Cassels,  for  plaintiff. 

The  Master  : — The  plaintiff  is  suing  as  assignee  of  one 
JtefiriJler.  who  is  a  resident  of  Saskatchewan,  where  he  has 
;W  been  examined  on  commission.  He  there  says  that  he 
will  get  all  the  benefit  of  this  action  if  successful,  a*s  it  is 
to  I*  applied  on  another  account  between  plaintiff  and  him- 
*elf.  He  also  says  that  the  assignment  was  without  con- 
sideration and  was  given  to  save  him  from  a  trip  to  Ontario. 
Incidentally  it  obviates  the  necessity  of  security  for  costs. 

It  is  admitted  that  the  cause  of  action,  if  any  there  be, 
aro*e  in  the  district  of  Manitoulin  Island. 

On  these  facts  it  was  argued  that  Detwillcr  is  the  real 
plaintiff,  and  that  this  case  is  within  the  principle  of  Sas- 
katchewan Land  and  Homestead  Co.  v.  Leadley,  9  O.  L.  R. 
556,  5  0.  W.  R.  149,  which  I  followed  in  Appleyard  v. 
Jfollipan,  6  0.  W.  R.  929. 

It  was  contended  in  answer  that  Mr.  Brigham  and  not 
Mr.  Detwiller  is  "the  party"  to  the  action;  that,  if  Det- 
*riller  had.  brought  suit  in  his  own  name  and  laid  the  venue 
at  Owen  Sound,  or  wherever  else  he  might  happen  to  be 
;i  tbe  province  at  the  time,  this  could  not  be  interfered 
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with,  as  was  decided  in  Campbell  v.  Doherty,  18  P.  R.  243, 
in  the  Court  of  Appeal. 

It  was  submitted  that  in  effect  this  was  being  done  here, 
and  that,  therefore,  the  motion  could  not  succeed  under 
Rule  529  (b).  Though  examinable  for  discovery  without 
order  under  Rule  441,  Detwiller  does  not  seem  to  be  a 
"  party  "  within  the  definition  given  in  cl.  8  of  sec.  2  of  the 
Judicature  Act.     - 

I  am  not  satisfied  that  the  present  comes  within  the 
principle  of  the  Saskatchewan  case,  which  I  understand  it 
was  said  by  Sir  W.  R.  Meredith,  C.J.,  in  dismissing  the 
appeal  in  Geedy  v.  Wabash  R.  R.  Co.,  9  0.  W.  R.  507,  was 
not  to  be  extended.     .     .     . 

The  real  question  seems  to  be  whether  Detwiller  con- 
tinued in  defendants'  service  after  25th  June,  1904.  He 
says  no  salary  was  fixed,  but  that  he  was  to  get  whatever 
he  thought  was  right. 

It  is  not  apparent  how  there  can  be  5  or  6  witnesses  on 
this,  on  -either  side,  unless  they  heard  admissions  of  the 
plaintiff  or  of  the  defendants  to  that  effect,  or  to  the  con- 
trary. But  I  cannot  safely  disregard  plaintiff's  affidavit, 
who  swears  to  a  balance  of  expense  in  favour  of  Owen 
Sound. 

In  view  of  this,  and  considering  that  the  assizes  at  Gore 
Bay  begin  on  11th  instant,  while  those  at  Owen  Sound  are 
a  week  later,  I  do  not  think  the  motion  can  succeed.  The 
time  for  getting  ready  for  a  trial  at  Gore  Bay  is  very  short, 
and  a  change  of  venue  might  result  in  the  case  going  over, 
though  the  defendants  are  willing  to  take  short  notice  of 
trial.  But  the  plaintiff  would  not  be  in  default  if  he  did 
not  proceed  at  these  sittings. 

The  costs  of  the  motion  will  be  in  the  cause;  the  extra 
costs  (if  any)  of  (a  trial  at  Owen  Sound  as  against  Gore  Bay 
can  be  disposed  of  by  the  trial  Judge. 

An  appeal  from  this  decision,  argued  by  the  same  coun- 
sel, was  dismissed  by  Falconbrtdge,  C.J. 


SULLEN  t?.  NE8BITT.  H9 

Biddell,  J.  jUNE  5TH,  1907. 

TRIAL. 

BULLEN  v.  NESBITT. 

WHH-Construction — Life  Estate — Estate  in  Fee  or  Tail— 
Devise  of  Remainder  to  Children  after  Express  Devise  for 
Lift—Ruk  in  Shelley's  Case — Purchaser  from  Mortgagee 
of  Life  Tenant — Title  oy  Possession — Limitation  of  Ac- 
tions —  Ejectment  —  Defence  —  Mesne  Prpfits — Improve- 
ments under  Mistake  of  Title — References-Costs. 

Action  to  recover  possession  of  land  and  for  mesne  pro- 
fit*. 

A.  H.  Clarke,  K.C.,  for  plaintiff. 
Taylor  McVeity,  Ottawa,  for  defendant. 

Biddell,  J.: — Mary  Bullen  was  the  owner  of  a  certain 
lot  No.  7  on  the  south  side  of  Gloucester  street  in  the  city 
of  Ottawa,  and  in  September,  1868,  she  was  living  upon  this 
lot  with  her  son,  William  Bullen,  and  the  present  plaintiff, 
his  wife.  At  that  time  they  had  one  child  living.  Mary 
Bullen  made  her  last  will  and  testament  in  that  month, 
of  which  the  material  parts  are  as  follows : — 

"  I  give  and  devise  town  lot  No.  7  on  the  south  side  of 
Gloucester  street,  in  the  said  city  of  Ottawa.  .  .  together 
vith  all  the  improvements  thereon  and  appurtenances  there- 
of to  the  use  of  my  son  William  Bullen  for  and  during  his 
-fr.  .  .  and  from  and  after  the  death  of  my  said  son 
William  Bullen,  I  give  and  devise  the  said  lot.  .  .  to  the 
tee  of  the  children  of  the  said  William  Bullen  lawfully 
gotten  or  to  be  begotten,  and  the  heirs  of  the  bodies  of  the 
said  children  of  the  said  William  Bullen  respectively,  and 
in  default  of  issue  of  the  said  William  Bullen  lawfully  be- 
aten or  to  be  begotten  " — a  devise  over. 

Mary  Bullen  died  12th  September,  1868,  the  will  having 
been  made  on  7th  September.  William  Bullen  continued 
t'»  live  upon  the  said  lot  until  9th  March,  1878,  when  he 
removed  to  Toronto.  In  the  meantime  he  seems  to  have 
made  a  mortgage  of  his  life  interest  to  one  McGillivray. 
MrGfllivray,  at  all  events,  after  the  removal  of  Bullen, 
leased  the  premises  from  time  to  time,  and  finally  about 
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23  years  ago  sold  to  defendant  for  $<00.  Defendant  had 
already  been  in  possession  of  the  property  as  tenant  of 
McGillivray,  and  after  the  sale  she  continued  in  possession, 
now  claiming  as  owner,  and  so  continues  to  the  present  time. 
She  paid  $600  of  the  purchase  money,  and,  McGillivray 
dying,  she  has  not  been  required  to  pay  the  remainder. 

William  Bullen  died  21st  November,  1906.  On  14th 
February,  1907,  four,  being  all  the  surviving,  children  of 
William  Bullen,  granted  all  their  interest  in  the  lot  to  their 
mother,  the  plaintiff.  It  appears  that  another  daughter  of 
the  deceased  William  Bullen  predeceased  him,  leaving  issue. 
These  will  require  to  be  made  parties  plaintiffs  to  this  action. 
Defendant  claims  by  possession,  setting  up  that  the 
effect  of  the  will  is  to  vest  a  fee  simple  in  either  William 
Bullen  alone  or  in  William  Bullen  and  his  children,  that  is 
to  say,  that  either  the  rule  in  Shelley's  case  or  the  rule  in 
Wild's  case  applies;  and  counsel,  waiving  all  technical  ob- 
jections to  the  frame  of  the  action,  rests  his  case  upon  that 
proposition. 

If  the  mortgage  said  to  have  been  given  to  McGillivray 
was  in  reality,  as  it  is  asserted,  a  mortgage  by  Wil- 
liam Bullen  of  a  life  interest,  it  is  apparent  that  defend- 
ant wajs  in  possession  and  claiming  under  a  mortgage 
for  the  life  of  William  —  rightfully  in  possession  —  and 
therefore  the  time  would  not  begin  to  run  until  the 
death  of  William  as  against  any  one  claiming  as  heir 
in  fee  or  in  tail  of  William.  If,  then,  I  came  to  the  con- 
clusion that  William  took  an  estate  in  fee  or  in  tail,  it  would 
become  necessary  to  consider  how  far  the  mortgage  had  been 
proved.  But,  in  the  view  I  take  of  the  case,  such  an  in- 
quiry is  unnecessary. 

The  will  contains  an  express  devise  to  the  son  "  for  and 
during  his  life,"  and  then  continues  "and  from  and  after 
the  death  of  my  said  son.  .  .  I  give  and  devise  .  .  . 
to  the  use  of  the  children  of  the  said  W.  B.  lawfully  begotten 
or  to  be  begotten,  and  the  heirs  of  the  bodies  of  the  said 
children  of  the  said  W.  B.  respectively." 

No  doubt,  the  rule  in  Shelley's  case  has  sometimes  been 
applied  when  the  word  "  children "  has  been  used  instead 
of  "  heirs "  or  "  heirs  of  the  body,"  but  never,  I  think, 
where  there  is  an  express  life  estate  devised  to  the  ancestor. 
And  the  rule  in  Wild's  case  does  not  apply — the  gift  to  the 
children  not  being  immediate:  Grant  v.  Fuller,  33  S.  C.  R. 
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34;  Chandler  v.  Gibson,  2  0.  L.  E.  442;  Ke  Sharon  and 
Stout,  12  0.  L.  R.  605,  8  0.  W.  R.  625.  The  two  last 
eases  are  also  authority  against  the  applicability  of  the  rule 
in  Shelley's  case.  JSTo  estate  was  taken  by  W.  B.  except 
an  estate  for  life — no  estate  was  taken  by  any  of  his  children 
txcept  in  remainder  after  this  life  estate;  the  statutory 
period  did  not  begin  to  run  till  the  death  of  W.  B. ;  and  the 
defence  fails. 

Defendant  seems  to  have  made  certain  improvements 
upon  the  property  under  the  belief  that  it  was  her  own; 
>he  would,  consequently,  be  entitled  to  a  lien  upon  the 
>anie,  to  the  extent  to  which  the  value  of  the  land  is  en- 
hanced by  such  improvements:  R.  S.  0.  189T  ch.  119,  sec. 
30.  She  is  liable  for  mesne  profits.  It  seems  to  me  that 
the  one  may  well  be  set  off  against  the  other,  and  I  so 
direct,  unless  either  party  within  20  days  .  .  .  elects 
take  a  reference,  in  which  case  it  will  be  referred  to  the 
Master  at  Ottawa  to  inquire  and  report:  (1)  the  amount  by 
which  the  value  of  the  land  is  enhanced  by  lasting  improve- 
ments thereon  made  by  the  defendant  under  the  belief  that 
>uch  land  was  her  own;  and  (2)  the  amount  of  mesne  profits 
to  which  defendant  is  liable. 

As  to  costs,  defendant  was  notified  of  the  claim  of  plain- 
tiff, and  held  in  defiance  thereof.  She  should  pay  the  costs 
up  to  and  including  judgment.  If  a  reference  is  taken, 
it  will,  of  course,  be  at  the  peril  of  the  party  electing  to 
take  it  Costs  of  the  reference  and  all  further  costs  and 
further  directions  I  reserve  to  be  disposed  of  by  myself  .  .  . 


HiBEE,  J.  June  5th,  1907. 

TRIAL. 

FALLIS  v.  WILSON. 

fraudulent  Conveyance — Ante-Nuptial  Marriage  Settlement — 
Action  by  Execution  Creditor  to  Set  aside  —  Fraudulent 
Intent  of  Settlor — Knowledge  of  Intended  Wife  of  Claim  of 
Execution  Creditor — Bona  Fides — Absence  of  Knowledge  of 
Fraudulent  Purpose — Marriage  a  Valuable  Consideration. 

Action  to  set  aside  a  marriage  settlement  made  by  de- 
fendant George  H.  Wilson  upon  his  wife,  defendant  Alice 
Emily  Wilson,  as  being  fraudulent  against  plaintiff. 

▼OL.  X.  O.W.R.  NO.  4  — 10 


122  THE    ONTARIO    WEEKLY   REPORTER. 

B.  N.  Davis,  for  plaintiff. 

J.  M.  Godfrey,  for  defendants. 

Mabee,  J.: —  .  .  .  The  plaintiff,  Lizzie  Fallis,  on 
31st  October,  1906,  obtained  a  verdict  against  defendant 
George  H.  Wilson  for  $1,000  damages  for  breach  of  promise 
of  marriage.  A  notice  of  motion  by  way  of  appeal  to  a 
Divisional  Court  was  given,  but  by  consent  on  25th  January, 
1907,  the  motion  was  dismissed.  Judgment  was  signed  on 
26th  January,  and  the  costs  taxed  at  $238.30  on  4th  Febru- 
ary, and  on  6th  February  execution  placed  in  the  sheriff's 
hands  against  the  goods  and  lands  of  the  debtor. 

During  the  first  week  in  October,  1906,  defendant  George 
H.  Wilson  proposed  marriage  to  defendant  Alice  Emily 
Wilson,  then  Alice  Emily  Caton.  She  took  time  to  consider, 
and  on  16th  January,  1907,  wrote  him  the  following  letter: 
"  68  Elliott  St.  Dear  George :  On  account,  of  the  trouble 
you  are  in,  I  have  considered  your  proposal  of  October,  1906, 
on  certain  conditions,  that  you  settle  on  me  for  my  own 
benefit  and  the  benefit  of  my  offspring,  if  any,  $2,500  either 
in  money  or  property  to  that  value.  I  do  wish  it  was  spring. 
1  am  sure  you  must  feel  dreadfully  cold  on  night  duty.  1 
hope  your  mother  will  soon  be  better  again.  1  suppose  your 
brother  and  his  wife  are  still  here.  1  am  sure  they  will  be 
f  enjoying  their  visit,  although  their  home  out  there  must  be 

so  nice.     .     .     .     By-by  for  the  present.     With  love,  Alice." 

She  had  not  seen  him  between  the  date  of  th^  proposal 
and  the  date  of  the  letter.  On  25th  January  George  H. 
Wilson  called  at  Miss  Caton's  house,  at  about  tea  time,  and 
asked  her  when  she  would  get  married;  she  said  she  was 
ready  at  any  time,  nothing  being  said  about  the  property  or 
marriage  settlement.  On  28th  January  he  wrote  her  a 
note  to  meet  him  the  next  morning  at  Mr.  Phelan's  office 
(this  was  burned  at  the  time) ;  she  went  there  as  requested 
and  met  George  H.  Wilson,  his  brother  David  Wilson,  and 
Lavinia,  David's  wife;  a  marriage  settlement  was  prepared, 
drawn  up  by  Mr.  Phelan  upon  instructions  from  George  H. 
Wilson,  given  on  the  28th,  David  and  Lavinia  Wilson  being 
the  trustees;  it  was  read  over  by  Miss  Caton,  and  from  it 
she  saw  that  a  50-acre  farm  and  $1,000  in  money  were  being 
settled  upon  her;  the  document  was  executed;  the  $1,000 
paid  over  to  the  trustees;  and  the  marriage  was  properly 
solemnized  the  same  afternoon.     Miss  Caton  had  no  one 
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acting  for  her,  and  was  entirely  trusting  to  George  H.  Wil- 
son making  the  settlement.  The  date  of  the  proposed  mar- 
riage was  not  fixed  until  after  the  execution  of  the  docu- 
ment, but  the  parties  went  direct  from  the  law  office  and 
obtained  the  license,  and  from  there  to  the  clergyman. 
Miss  Caton  knew  that  the  action  for  breach  of  promise  was 
pending  against  Wilson;  he  told  her  of  it  when  he  proposed 
marriage  to  her,  and  she  saw  afterwards  in  a  newspaper 
that  a  verdict  for  $1,000  had  been  recovered,  and  I  think 
a  fair  inference  to  be  drawn  from  the  letter  of  16th  Janu- 
ary, by  its  reference  to  the  trouble  Wilson  was  in,  is  that 
she  then  knew  the  verdict  was  still  unpaid.  Whether  she 
knew  of  the  then  pending  appeal  there  is  no  evidence.  De- 
fendant George  H.  Wilson's  property  consisted  of  some 
$1,200  in  cash  and  the  equity  of  redemption  in  50  acres  in 
the  township  of  Vaughan,  worth  about  $800.  So  the  value 
•>f  the  property  settled  was  about  $1,800,  instead  of  $2,500. 
Mk<  Caton  had  no  knowledge  of  what  the  value  of  the 
property  was,  nor  as  to  whether  the  settlement  covered  all 
the  property  Wilson  had.  She  had  not  met  the  trustees 
before  the  day  the  marriage  settlement  was  executed;  they 
are  the  persons  referred  to  in  her  letter  of  16th  January. 

It  was  not  contended  at  the  trial  that  Wilson's  object 
in  making  the  settlement  was  not  to  place  the  property 
iieyond  the  reach  of  plaintiff's  judgment  and  execution. 
The  question  for  consideration  is  whether  the  settlement  so 
operates.  In  determining  this,  regard  must  be  had  to 
whether  the  marriage  settlement  was  the  consideration  that 
induced  Miss  Caton  to  enter  into  the  contract  of  marriage. 
N". :e  stated  both  in  her  examination  for  discovery  and  at 
the  trial  that  she  would  not  have  entered  into  the  marriage 
had  the  settlement  not  been  made,  and  I  know  of  no  reason 
^hy  her  statement  as  to  this  should  not  be  accepted;  she 
w  not  cross-examined  upon  it;  and  \  am  unable  to  find 
the  contrary  to  be  the  fact. 

It  was  argued  that  she  would  have  willingly  married 
Wilson  without  the  settlement  being  made;  that  she  was 
giving  up  no  prospects  at  her  mother's  house ;  and  the  pro- 
per inference  was  that  the  settlement  was  not  the  consider- 
ation. She  had  a  comfortable  home;  her  delay  in  accepting 
the  proposal,  the  knowledge  of  the  actual  execution  of  the 
settlement  in  accordance  with  the  request  in  the  letter, 
that  its  preparation  had  been  attended  to  in  the  office  of 
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reputable  solicitors,  all  goes  to  strengthen  her  statement 
that  without  the  settlement  she  would  not  have  entered  into 
the  marriage.  Mrs.  Wilson  (Miss  Caton)  appeared  in  the 
witness  box  as  a  respectable  lady;  she  said  she  was  35;  her 
husband  appears  to  be  some  years  older;  they  had  been  on 
friendly  terms  for  several  years;  and  there  was  nothing  to 
shew  that  she  was  lending  herself  to  any  fraudulent  scheme 
to  defeat  plaintiff's  execution.     .     .     . 

[Thompson  v.  Gore,  12  0.  K.  651,  distinguished.] 

An  honest  marriage  has  been  entered  into  by  the  prin- 
cipal defendant  here,  who  of  course  is  the  wife;  the  marriage 
settlement  has  the  effect,  if  it  stands,  of  defeating  plaintiff 
in  recovering  upon  her  judgment;  if  it  is  set  aside,  then  the 
wife  has  been  deprived  of  the  consideration  moving  to  her 
as  the  inducement  for  entering  into  the  marriage.  Of 
course,  if  the  wife  lent  herself  to  her  husband's  fraudulent 
scheme,  or  entered  into  the  contract  for  the  purpose  of 
defrauding  plaintiff,  there  is  no  doubt  about  what  the  result 
should  be ;  but  I  am  unable  to  find  such  to  be  the  case. 

Marriage  has  always  been  regarded  as  the  highest  con- 
sideration, but  plenty  of  cases  may  be  found  where  such 
consideration  has  been  of  no  avail,  where  found  to  have 
been  a  mere  pretence,  or,  although  solemnly  entered  into, 
been  intended  as  the  cloak  for  fraud:  see  Colombine  v. 
Penhall,  1  Sra.  &  Giff.  228;  Fraser  v.  Thompson,  1  Giff.  65; 
Bulmer  v.  Hunter,  L.  K.  8  Eq.  46. 

Although  the  marriage  was  honestly  entered  into  on 
the  part  of  the  wife,  and  the  settlement  formed  the  con- 
sideration, or  at  least  part  of  the  consideration,  for  it,  is 
she  to  be  deprived  of  it  because  she  knew  of  the  indebted- 
ness to  plaintiff,  and,  according  to  the  letter  of  16th  January, 
that  the  trouble  was  still  existing? 

In  my  view,  this  does  not  necessarily  deprive  her  of  the 
benefit  of  the  settlement.  It  might  be,  and  doubtless  is. 
some  evidence  of  fraud,  and  without  more  might  be  regarded 
as  cogent  proof  of  the  intention  to  join  in  the  fraud  of  the 
husband.     .     .     . 

[Keference  to  May,  2nd  ed.,  p.  79.] 

The  6th  section  of  the  Statute  of  Elizabeth  expressly 
provides  that  it  shall  not  extend  to  any  estate  upon  good 
consideration  and  bona  fide  conveyed  to  any  person  not 
having  at  the  time  of  the  conveyance  any  manner  of  notice 
or  knowledge  of  covin,  fraud,  or  collusion.     Assuming  only 
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knowledge  in  the  wife  of  the  existence  of  the  judgment  and 
its  non-payment  on  16th  January,  does  that  necessarily  make 
her  a  party  to  the  fraud?  It  of  course  creates  a  suspicion, 
and  necessarily  causes  the  closest  scrutiny  to  be  made  into 
all  the  surrounding  facts.  These  I  have  most  carefully 
considered,  and  the  only  evidence  pointing  to  any  com- 
plicity of  the  wife  consists  of  her  knowledge  of  this  debt, 
and  the  inference  to  be  drawn  from  the  letter.     .     .     . 

[Keferenee  to  May,  2nd  ed.,  p.  332 ;  Fraser  v.  Thompson, 
1  Giff.  49,  4  DeG.  «fc  J.  659;  Hickerson  v.  Parrington,  18  A. 
K.  635;  Re  Johnson,  Goeden  v.  Gillam,  20  Ch.  D.  389.] 

The  Court  must  find  that  Miss  Caton  contracted  this 
marriage,  not  only  with  notice  of  the  unpaid  claim  of  plain- 
tiff, but  also  with  the  knowledge  that  Wilson  was  marrying 
her  merely  to  defraud  his  creditors.  It  is  reasonable  to  sup- 
pose a  woman  would  contract  marriage  in  such  circum- 
stances? I  do  not  think  so,  nor  do  I  think  she  contracted 
the  marriage  with  the  view  of  defrauding  the  creditors.  I 
think  she  desired  to  marry  Wilson ;  she  knew  of  the  outstand- 
ing claim;  she  had  no  knowledge  of  the  extent  or  value  of 
Wilson's  property,  and  took  the  precaution  of  requiring  a 
settlement  to  the  extent  of  $2,500  to  be  made  upon  her; 
and  it  is  not  shewn  that  she  took  this  step  upon  any  sug- 
gestion of  Wilson  or  with  the  knowledge  that  he  desired  her 
to  take  that  position.  She  stands  then  as  a  bona  fide 
purchaser  for  value  without  notice  of  any  fraudulent  intent 
in  the  settlor,  and  herself  free  from  fraud.  In  these  cir- 
cumstances, the  cases  shew  that  she  is  entitled  to  more  con- 
sideration than  the  creditors. 

I  think  also,  notwithstanding  scattered  statements  to  the 
contrary,  that  the  old  doctrine  that  marriage  is  the  highest 
consideration  known  to  the  law  should  still  be  adhered  to, 
and  that  it  should  continue  to  be  the  policy  of  the  law  to 
hesitate  long  before  undoing  contracts  founded  upon  that 
consideration,  in  the  absence  of  clear  and  convincing  evi- 
dence of  fraud  participated  in  by  the  party  seeking  to  uphold 
the  transaction.     .... 

[Bulmer  v.  Hunter,  L.  R.  S.  Eq.  46,  and  Thompson  v. 
Gore,  12  0.  E.  651,  distinguished.] 

Objection  was  taken  to  the  form  of  the  marriage  settle- 
ment, and  it  was  argued  that  the  property  was  still  under 
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Ihc  control  of  the  husband.  I  do  not  think  so.  The  deed 
gives  the  wife  and  trustees  entire  control  of  the  money  and 
lands,  and  she  acquires  valuable  rights  that,  without  her 
consent,  her  husband  can  in  no  way  interfere  with. 

I  have  not  overlooked  the  various  facts  referred  to  by 
plaintiff's  counsel  upon  the  argument  that  in  his  view  pointed 
to  fraud.  He  contended  that  the  letter  of  the  16th  January 
was  not  written  at  that  time,  but  was  ante-dated,  written 
after  the  marriage,  to  shew  a  demand  made  prior  to  the  ex- 
ecution of  the  settlement.  There  is  no  evidence  of  this,  and 
it  seems  to  me  that  the  reference  in  the  letter  to  the  trouble 
Wilson  was  in  is  strong  evidence  of  the  letter  being  genuine, 
both  as  to  origin  and  date.  Without  the  letter  and  the  ad- 
missions of  the  wife,  plaintiff  would  have  been  unable  to 
shew  that  the  wife  had  any  knowledge  of  the  existence  of 
plaintiff's  judgment.  Complaint  was  made  about  the  busi- 
ness-like manner  of  the  proposal  of  marriage,  and  the  delay 
from  October  to  January  before  the  conditional  acceptance. 
The  latter  was  accounted  for  by  illness  in  the  lady's  family, 
and  the  death  of  her  father.  The  engagement  and  marriage 
certainly  were  of  a  rather  formal  character,  but  the  fire  of 
youth  was  absent,  and  the  romantic  days  of  each  had  passed. 
I  listened  to  the  ca6e  and  approached  its  consideration  with 
suspicion.  I  have  gone  over  most  of  the  transactions  several 
times,  and,  in  the  words  of  Mr.  Justice  Osier  in  Hickerson 
v.  Parrington,  ante),  "  on  the  whole  I  have  arrived  at  a  firm 
opinion  that  the  existence  of  a  valuable  consideration  domi- 
nates every  circumstance  which  might  be  regarded  as  sus- 
picious." 

The  action  will  be  dismissed  with  costs." 

It  may  be  proper  to  say  that  I  have  no  regrets  at  having 
been  able  to  reach  the  foregoing  conclusions,  for  the  follow- 
ing reasons.  On  25th  January  the  solicitor  for  defendant 
George  H.  Wilson  offered  the  solicitor  for  plaintiff  $900 
and  all  costs  in  settlement  of  plaintiff's  claim,  which  offer  was 
refused.  Since  I  heard  the  case  and  before  giving  judg- 
ment the  plaintiff  called  me  by  telephone  and  endeavoured 
to  discuss  her  case  and  force  her  views  upon  me,  and  this 
morning  I  have  received  the  anonymous  letter,  written  in 
the  interest  of  plaintiff,  which  I  have  attached  to  the  record. 
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June  5th,  1906. 

divisional  court. 

HAYCOCK  v.  WABASH  R.  E.  CO.  AND  GRAND 
TRUNK  R.  W.  CO. 

fitttimy— Collision — Death  of  Engine-driver  —  Negligence  — 
Rules  of  Company — Disobedience  of  Deceased— Ccmse  of 
Death— Action  by  Widow — Findings  of  Jury. 

Appeal  by  plaintiff  from  judgment  of  Mabee,  J.,  9  0. 
W.B.546. 

J.  R  Rodd,  Windsor,  for  plaintiff. 
H.  E.  Rose,  for  defendants   the  Wabash  Railroad  Co. 
W.  E.  Foster,  Montreal,  for  defendants  the  Grand  Trunk 
Railway  Co. 

The  Court  (Meredith,  C.J.,  Teetzel,  J.,  Anglin,  J.), 
dismissed  the  appeal  with  costs. 


June  5th,  1907. 

Divisional  Court. 

HOWARD  STOYE  MANUFACTURING  CO.  v. 
DINGMAN. 

Snk  of  Goods  —  Proposed  Organization  of  Joint  Stock 
Company — Liability  of  Promoters,  for  Price^of  Goods  PurT 
rkased  for  Proposed  Company  —  Partnership  —  Agency 
—  Agreement —  Novation  —  Evidence  — Joint  Liability 
—■Contribution — Parties — Costs. 

Appeals  by  defendants  Dingman  and  Coulter,  re- 
stively, from  judgment  of  Mabee,  J.,  in  favour  of  plain- 
tiff?, an  incorporated  company  doing  business  in  Savannah, 
Missouri,  for  the  recovery  of  $611.57,  the  full  amount 
claimed  in  an  action  for  the  price  of  certain  stoves,  against 
both  defendants,  who  were  described  as  promoters. 

S.  H.  Bradford,  for  defendant  Dingman. 

*T.  L.  Ross,  for  defendant  Coulter. 

G.  M.  Clark  and  J.  A.  McEvoy,  for  plaintiffs. 
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The  judgment  of  the  Court  (Falconbridge,  C.J.,  Clute, 
J.,  Riddell,  J.),  was  delivered  by 

Riddell,  J»: — By  reason  of  a  somewhat  unusual  course 
t liken  at  the  trial,  it  becomes  necessary  to  distinguish  be- 
tween the  facts  as  proved  against  defendants,  respectively. 
A.<  between  plaintiffs  and  defendant  Dingman  the  following 
appear  to  be  proved.  Lincoln  Howard,  of  Savannah.  Mo., 
was  the  inventor  of  certain  improvements  to  stoves,  which 
In-  patented.  The  plaintiffs,  a  company  of  Savannah,  manu- 
Uu  lured  stoves,  according  to  this  patent,  but  had  no  in- 
terest in  the  Canadian  patent.  In  September,  1902,  one 
Williams,  an  attorney  and  agent  for  Howard,  met  Dingman 
in  Toronto,  and  an  agreement  was  made  between  Howard 
and  Dingman  whereby  Dingman  had  an  option  of  dealing 
with  the  patent  rights  for  Canada  in  any  one  of  the  3 
specified  ways,  one  of  these  being  the  formation  of  a  joint 
stock  company,  the  transfer  to  such  company  of  the  Cana- 
dian patent,  and  the  payment  for  such  patent  in  stock  of 
the  company.  On  5th  October,  1902,  Dingman  writes  to 
Williams,  who  was  also  an  officer  of  plaintiffs,  in  re- 
ference to  the  option,  and  adds:  "What  I  wish  to  learn 
at  once  is,  will  the  Novelty  people  furnish  us  with  the 
eastings  and  sheet  steel  bodies  for  100  stoves  and  at 
the  cost  price  as  given  in  the  estimates  furnished?  .  .  . 
CU  Will  Mr.  Howard  waive  royalty  ....  ?"  It  is 
important  to  observe  that  thus  soon  Dingman  was  quite 
aware  that  plaintiffs — the  Novelty  people,  as  he  calls  them 
-  a  n*l  Howard  wrere  not  at  all  the  same,  but  must  be  dealt 
with  separately. 

On  2nd  November,  1902,  the  defendants  Dingman  and 
Coulter  entered  into  an  agreement.     .     .     . 

About  a  fortnight  after  this,  Dingman  went  to  Savannah, 
>;iw  Howard  (who  was  also  the  president  of  the  plaintiffs), 
and  made  with  Howard  an  agreement  selecting  that  one  of 
i  he  three  options  mentioned  above,  contracting  that  he  would 
organize  a  company,  and  that  a  certain  amount  of  the  stock 
of  the  company  would  be  delivered  to  Howard  for  the 
patent  rights  for  Canada. 

At  the  same  time  he  bought  from  the  plaintiffs  the 
stoves  the  price  of  which  is  in  question  in  this  action,  for 
the  purpose  of  putting  them  up  right  away  while  the  com- 
pany was  organizing  and  getting  ready  for  manufacturing:, 
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and  this  with  the  formation  of  the  company  in  view.  Some 
of  these  he  directed  to  be  sent  to  the  address  of  Coulter 
and  some  to  his  own  address.  Whether  he  at  that  time  told 
the  officers  of  the  plaintiffs  that  he  was  acting  for  Coulter 
i*  disputed,  and  is  not  material  to  the  present  inquiry. 

Id  December  Coulter  had  found  that  he  could  not  go 
on  with  the  promotion  of  the  company,  and  so  Dingman 
informed  the  plaintiffs.  Coulter  refused  to  take  the  goods 
from  the  station,  and  finally  it  was  arranged  that,  as  the 
goods  had  been  shipped  to  Coulter,  and  his  concurrence  was 
necessary  to  get  the  goods,  the  shipment  should  be  delivered 
to  Coulter,  "  and  by  accepting  same,  we  (the  plaintiffs)  un- 
derstand that  he  assumes  no  obligation  for  the  payment/' 

Considerable  negotiations  were  carried  on  by  Dingman 
a*  to  the  disposal  of  the  stoves,  and  in  the  long  run  plain- 
tiffs demanded  payment.  Upon  his  attempting  to  connect 
the  transactions  with  the  plaintiffs  and  those  with  Howard, 
he  wa>  reminded  that  Howard  and  the  plaintiffs  were  quite 
distinct.  I  do  not  think  this  reminder  was  necessary,  as  it 
is  quite  clear  that,  whenever  he  thought  about  the  matter 
at  all,  he  quite  appreciated  this  fact. 

It  is  said  that  there  was  a  novation,  a  new  contract, 
express  or  implied,  as  to  the  payment  for  or  disposition  of 
these  goods,  but  neither  oral  nor  written  evidence  shews 
anything  of  the  kind. 

I  think  that  the  appeal  of  Dingman  should  be  dismissed, 
and  with  costs. 

The  position  of  Coulter  is  different.  At  the  trial,  by 
arrangement  between  counsel  for  the  plaintiffs  and  for 
Dingman,  Dingman's  evidence  for  discovery  was  read  as 
evidence  for  Dingman.  This  was  against  the  objections  of 
'•^unsel  for  Coulter;  and  of  course  it  cannot  be  read  against 
Coulter. 

What  is  proved  against  him  is  the  agreement  between 
him  and  Dingman,  and  the  fact  that  certain  stoves  were 
dipped  to  his  address.  All  the  letters  and  oral  statements 
of  Dingman  must  be  excluded,  unless  they  become  admis- 
sible from  the  relationship  created  by  the  agreement  of 
2nd  November,  1902.  The  terms  of  this  become  material. 
It  will  be  seen  that  the  agreement  provides  that  their  in- 
terests shall  be  equal  in  the  agreement  which  Dingman  had, 
zivimj  him  the  right  to  negotiate  a  sale  of  the  patent  and  to 
Tjanize  a  company  to  manufacture  the  heaters,  and  that 
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their  interests  shall  be  equal  in  the  promotion  and  organiz- 
ing of  such  company.  No  doubt,  the  association  of  the  two 
was  simply  to  promote  and  organize  the  company,  and  it  is 
therefore  argued  for  Coulter  that  his  position  of  joint  pro- 
moter with  Dingman  does  not  render  Dingman  his  agent 
to  buy  goods.  If  this  contention  be  sound,  the  appeal  of 
Coulter  should  be  allowed.    But  is  that  the  state  of  the  law? 

The  rules  as  to  the  liability  of  promoters  for  the  acts  of 
each  other  are  accurately  laid  down  in  Lindley  on  Com- 
panies, 6th  ed.,  p.  193  .  .  .  ;  see  also  Sandusky  Coal 
Co.  v.  Walker,  27  0.  E.  677,  681,  687;  and  were  Dingman 
and  Coulter  simply  subscribers  for  stock  and  promoters,  only 
in  that  way,  or  in  the  ways  mentioned  in  the  cases  in  Lindley 
at  pp.  193,  194,  and  195,  there  could  be  no  pretence  but 
that  Coulter  was  liable.  But  they  are  much  more  intimately 
connected  than  that.  They  have  agreed  to  "  become  as- 
sociated "  (to  use  the  language  of  the  contract),  and  are 
engaged  in  a  commercial  enterprise,  viz.,  that  of  operating 
a  company  and  with  an  agreement  that  they  shall  share 
the  profits  derived  from  it.  Such  an  association  is  a  part- 
nership, unless  the  contrary  is  shewn :  Pooley  v.  Driver,  5  Ch. 
D.  458;  Adam  v.  Newbigging,  13  App.  Cas.  308,  316;  In  re 
Foot,  [1897]  2  Q.  B.  495. 

I  do  not  think  there  is  anything  in  the  circumstances 
of  this  case  leading  to  a'  contrary  conclusion.  Dingman  was 
then  the  agent — or  partner — of  Coulter  in  making  the  pur- 
chase of  the  stoves. 

Moreover,  the  contract  itself  shews  that  before  the  or- 
ganization of  the  company  Dingman  was  to  have  control  of 
the  "  advertising  department."  This  can  only  mean  that 
in  the  pursuit  of  the  common  undertaking,  and  until  the 
organization  of  the  company,  Dingman  was  to  use  his  judg- 
ment as  to  what  was  proper  for  the  purpose  of  advertising 
the  company  and  its  intended  manufacture:  and  it  is  clear 
that  Dingman  bona  fide  thought  that  the  best  way  of  ad- 
vertising was  to  have  these  stoves  sent  on  and  exposed  to 
the  public.  I  think  Coulter  was  liable  for  the  amount  sued 
for.  The  fact  that  he  refused  to  take  the  goods  from  the 
railway  station  without  any  assurance  that  this  act  should 
not  render  him  personally  liable  does  not  affect  hi*  liability. 
The  only  assurance  that  he  received — even  if  it  be  con- 
sidered that  the  letter  of  23rd  March,  1903,  was  within 
the  authoritv  of  the  writer — was  that  that  a^t  should   not 
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render  him  personally  liable.  I  have  considered  his  case, 
therefore,  without  regard  to  that  circumstance. 

Coulter  being  thus  originally  liable,  no  new  contract  has 
been  shewn;  and  his  appeal  should  be  dismissed. 

The  evidence  which  fixes  him  with  liability  was  pro- 
duced for  the  first  time  upon  the  argument  of  the  appeal. 
Plaintiffs  then  should  have  no  costs  of  the  appeal,  and, 
as  Coulter  is  liable  for  the  amount  found  by  the  trial  Judge. 
he  should  have  no  costs  of  the  appeal. 

Complaint  was  made  that  the  trial  Judge  should  have 
added  Howard  as  a  party  defendant.  This  is  admittedly  a 
matter  of  discretion,  and  we  do  not  interfere  with  that  dis- 
cretion. The  refusal  to  add  Howard  as  a  party  will  be 
without  prejudice  to  any  action  which  either  defendant  may 
be  advised  to  bring  against  Howard.  And,  of  course,  the 
judgment  will  not  interfere  with  any  action  or  other  pro- 
ceeding by  either  defendant  against  the  other  for  contribu- 
tion  


June  5th,  1907. 

C.A. 

EMBKEE  v.  McCURDY. 

Jtaetrrr— Motion  for,  after  Judgment,  when  Appeal  Pending 
-Juritdiction  of  Court  of  Appeal — Partnership — Dis- 
tofatiortr-Receiver  not  Asked  for  in  Statement  of  Claim  or 
<it  TriaL- Grounds  for  Motion — Danger  of  Loss  of  Part- 
n&rtkip  Assets — Costs. 

Motion  by  plaintiff  for  an  injunction  or  receiver,  in  the 
rircumstances  mentioned  in  the  judgment. 

The  motion  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclarex,  and  Meredith,  J.J.A.  . 

B.  K.  Davis,  for  plaintiff. 

P.  E.  Hodgins,  K.C.,  for  defendant. 

Moss,  C.J.O.: — The  action  is  for  a  declaration  that  a 
partnership  existed  between  the  plaintiff  and  defendant  in 
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the  business  of  contractors,  etc.,  and  for  dissolution  and  the 
taking  of  the  accounts  and  winding-up  of  the  partnership 
affairs.  The  defendant  denied  the  existence  of  a  partner- 
ship. There  have  been  two  trials,  each  resulting  in  a  judg- 
ment in  favour  of  plaintiff.  The  last  judgment  declares 
that  there  was  a  partnership  between  the  plaintiff  and  de- 
fendant, orders  that  it  be  dissolved  on  the  day  of  the  judg- 
ment, and  directs  a  reference  to  take  the  partnership  ac- 
counts. 

The  defendant  obtained  special  leave  to  appeal  directly 
to  this  Court,  and  has  given  security  for  the  costs  of  the 
appeal  in  accordance  with  Rule  826,  but  the  case  is  not  yet 
in  a  position  to  be  brought  on  for  argument.  The  plaintiff 
applied  to  the  Judge  of  the  High  Court  for  an  injunction  to 
prevent  the  defendant  from  dealing  with  the  partnership 
moneys,  pending  the  appeal,  or  for  a  receiver.  The  defend- 
ant objected  that  the  effect  of  giving  the  security  in  appeal 
was  to  stay  all  proceedings  in  the  action,  unless  otherwise 
ordered  by  the  Court  of  Appeal  or  a  Judge  thereof — Rules 
82?  and  829 — and  therefore  there  was  no  power  in  the  Judge 
to  make  the  order.  The  Judge  directed  the  motion  to  stand 
for  10  days  to  enable  the  plaintiff  to  make  an  application  to 
this  Court.  The  plaintiff  now  moves  for  an  injunction  or 
receiver  or  for  such  other  order  as  may  be  just. 

This  relief  was  not  asked  for  in  the  statement  of  claim 
or  at  the  trial,  though,  in  view  of  the  issues  and  the  findings 
in  favour  of  plaintiff,  it  would  seem  that  the  appointment 
of  a  receiver,  if  asked  for,  would  have  been  granted  without 
any  difficulty. 

The  fart  of  partnership  being  denied,  the  Court  would 
not  have  appointed  an  interim  receiver  pending  the  deter- 
mination of  the  question  of  partnership  or  no  partnership, 
unless  under  very  special  circumstances:  Peacock  v.  Peacock, 
16  Ves.  49;  Fairburn  v.  Pearson,  2  Macn.  &  G.  144;  Chap- 
man v.  Beach,  1  J.  &  W.  594. 

But,  it  having  been  found  that  a  partnership  did  exist, 
and  a  dissolution  having  been  ordered,  the  appointment  of 
a  receiver  would  follow  almost  as  a  matter  of  course:  Lindley 
on  Partnershp,  6th  ed.,  p.  '534.  In  Pini  v.  Boncoroni, 
[1892]  1  Ch.  633,  Stirling,  J.,  said:  "The  plaintiff,  how- 
ever, insists  that  he  is  entitled  as  of  right  to  the  appointment 
of  a  receiver,  and  contends  that  the  mere  fact  of  the  dis- 
solution gives  him  that  right.     That   is  putting  it  rather 
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higher  than  it  is  put  in  Lindley  on  Partnership,  where  it 
is  said,  and  I  adopt  the  statement,  that  where  one  partner 
*eeks  to  have  a  receiver  appointed  against  his  co-partners, 
if  the  partnership  is  already  dissolved,  as  it  has  been,  the 
Court  usually  appoints  a  receiver  almost  as  a  matter  of 
course." 

At  the  trial  of  the  present  case  everything  concurred  to 
entitle  the  plaintiff  to  a  receiver  almost  as  a  matter  of 
<our>e,  if  it  had  been  asked  for  when  judgment  was  pro- 
nounced, for  the  fact  that  it  was  not  claimed  by  the  writ 
or  pleading  was  not  an  insuperable  obstacle:  Xorton  v. 
Hover,  W.  X.  1877,  p.  206. 

But  the  defendant  now  takes  the  position  that,  as  the 
«-a>e  now  stands,  there  is  no  jurisdiction  or  power  in  this 
Court  to  make  an  order  such  as  is  sought  for.  It  would  be 
a  nngular  state  of  things  if  it  should  be  found  that  nowhere 
is  there  jurisdiction  in  a  case  situate  as  this  is  to  prevent 
an  appellant  pending  an  appeal  from  actually  making  away 
with  the  property  in  question,  or  from  acting  or  dealing 
*ith  it  in  a  manner  which  manifestly  must  result  in  loss 
or  in  jeopardizing  its  safety,  so  that  at  the  conclusion  of 
the  appeal  the  respondent,  if  successful,  is  left  with  a  barren 
victory. 

Under  the  Ontario  Judicature  Act  the  Court  of  Appeal 
possesses  as  full  powers  and  jurisdiction  as  a  Court  of  Appeal 
is  the  English  Judicature  Act,  1873,  vested  in  the  Court 
of  Appeal  in  England.  Bach  is  a  Court  of  Appeal  only, 
tot.  as  said  by  Lord  Justice  James  in  Flower  v.  Lloyd,  6 
Hi.  I).  297,  at  p.  301,  "a  Court  of  Appeal  only  with  inci- 
dental original  jurisdiction  for  the  purpose  of  exercising 
that  appellate  jurisdiction."  Section  54  of  the  0.  J.  A. 
provides,  amongst  other  things,  that  "  a  single  Judge  of  the 
Court  of  Appeal  may  at  any  time  during  vacation  make  any 
interim  order  to  prevent  prejudice  to  the  claims  of  any 
]«artie$  pending  an  appeal  as  he  may  think  fit,  but  every 
Mich  order  made  by  a  single  Judge  may  be  discharged  or 
Ttried  by  the  Court  of  Appeal  or  a  Divisional  Court  there- 
of." And  it  seems  reasonable  to  conclude  that  what  may 
'*  done  by  a  single  Judge  during  vacation  can  be  done  by 
*he  Court  at  any  other  time.  In  Johnstone  v.  Koyal  Courts 
•»f  Justine  Chambers  Co.,  W.  X.  1883,  p.  5,  Sir  George 
^el.  M.R..  expressed  the  opinion  that  under  the  corres- 
T*ndin«r  section  (52)  of  the  English  Judicature  Act,  187.T. 
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an  application  could  have  been  made  in  the  vacation  to  a 
Judge  of  the  Court  of  Appeal  to  prevent  the  appellant  from 
being  prejudiced  by  the  proceeding  by  the  respondent  com- 
pany with  the  erection  of  a  building  pending  the  appeal. 
Sections  57  (12)  and  58  (9)  confer  large  powers  on  the 
Courts,  and  sec.  55  provides  that  "  for  all  the  purposes  of 
and  incidental  to  the  appeal  .  .  .  and  for  the  purposes 
of  every  other  authority  given  to  the  Court  of  Appeal  by 
this  Act  the  said  Court  of  Appeal  shall  have  all  the  power, 
authority,  and  jurisdiction  by  this  Act  vested  in  the  High 
Court" " 

Having  regard  to  these  and  other  provisions  of  the  Act, 
it  does  not  seem  to  be  putting  any  undue  strain  upon  these 
powers,  authorities,  and  jurisdiction,  to  hold  that  they  en- 
able the  Court  of  Appeal  to  make  an  order  such  as  is  asked 
for  on  this  application  if  a  proper  case  is  shewn:  Salt  v. 
Cooper,  16  Ch.  D.  544. 

For  the  time  being  a  case  in  the  position  of  this  case 
is  withdrawn  from  the  High  Court  pending  the  appeal  and 
until  judgment  has  been  given  therein:  Hargrave  v.  Royal 
Templars  of  Temperance,  2  0.  L.  R.  126.  All  proceedings 
in  the  High  Court,  except  the  issue  of  the  judgment  and 
the  taxation  of  the  costs  thereunder,  are  stayed:  Rule  829. 
But  the  stay  is  subject  to  the  provisions  of  the  Judicature 
Act  and  the  Rules,  by  which  the  Court  of  Appeal  is  enabled 
to  prevent  prejudice  to  the  claims  of  the  parties  pending 
the  appeal.  These  powers  should,  no  doubt,  be  exercised 
sparingly  and  with  caution,  having  regard  to  the  rights  of 
all  parties  and  the  interests  of  justice,  but  they  ought  not 
to  be  withheld  in  a  proper  case. 

For  the  purposes  of  this  application  it  must  be  taken 
as  established  that  the  defendant  has  in  his  hands  partner- 
ship funds  to  a  considerable  amount.  They  appear  to  be 
mixed  with  and  to  form  part  of  an  account  which  the  defend- 
ant keeps  at  a  bank  in  his  own  name,  and  which  he  uses 
jji!  |  for  the  purposes  of  his  business.     They  are  exposed  to  all 

I  !  the  risks  attendant  upon  such  a  mode  of  dealing  with  them. 

|  |  This  state  of  affairs,  of  itself,  furnishes  strong  reason  for 

;i  the  appointment  of  a  receiver :  Harding  v.  Glover,  18  Ves. 

I   I  281;  Doupe  v.  Stewart,  13  Gr.  637.     The  defendant  does 

;;  not  shew  himself  to  be  possessed  of  property  and  means 

beyond    what   lie   has   embarked   in  business.     Fie  makes   a 
general  statement  as  to  his  ability  to  meet  all  claims  against 


'J!  i 


CAEMAX  V.    WIGHTMJLS.  135 

him.  On  the  other  hand,  it  is  shewn  that  since  the  judg- 
ment vas  pronounced  he  has  conveyed  a  parcel  of  land  to 
his  wife.  The  explanation  offered  is  the  somewhat  familiar 
one  of  a  purchase  of  the  property  with  the  wif  e's  moneys 
lut  the  conveyance  made  to  the  husband.  Whatever  may 
•■e  the  fact,  the  circumstance  affords  some  additional  ground 
for  the  plaintiff's  application. 

An  order  should  go  for  the  appointment  of  a  receiver 
in  the  usual  way,  with  liberty  to  the  defendant  to  propose 
himself,  giving  security,  or,  if  the  defendant  now  consents, 
an  order  will  go  appointing  him  on  his  giving  security  to  the 
.satisfaction  of  the  registrar  if  the  parties  cannot  agree.  If 
the  defendant  does  not  consent  to  become  receiver,  or  if  the 
Arties  disagree  as  to  the  appointment,  the  reference  will  be 
t«  the  registrar. 

As  to  the  costs,  the  plaintiff,  by  his  neglect  to  ask  for 
<•:  oirtain  a  receiver  at  the  trial,  rendered  this  motion  neces- 
M)\  and  the  costs  should  be  costs  to  the  defendant  in  any 
t\ent  of  the  appeal. 

Osler,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.,  dissented.  l 


June  5th,  190?. 
C.A. 

CAEMAX  v.  WIGHTMAX. 

-Voftgage-^Assignment — Agreement — Executors  of  Purchaser 
from  Mortgagor — Liability  for  Mortgage  Moneys — Statute 
"f  Limitations — Indemnity — Cause  of  Action — Payments 
'  f  Mortgage. 

Appeal  by  defendants  W.  J.  McXaughton  and  Margaret 
^ehtman,  executors  of  John  Wightman,  from  judgment  of 
MacJIahox,  J.,  8  0.  W.  R.  572,  holding  the  testator's  estate 
'•*M*  to  pay  to  plaintiff  $2,288.20  with  costs. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren.  and  Meredith,  JJ.A. 
**•  H.  Cline,  Cornwall,  for  appellants. 

R-  Smith,  Cornwall,  for  plaintiff  and  defendants  by  coun- 
tMaim. 
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Moss,  C.J.O. : —  .  .  .  The  evidence  establishes  that 
in  January,  1898,  the  executors  of  Patrick  Purcell,  the 
mortgagee,  were  taking  proceedings  to  enforce  payment  of 
the  mortgage  money  either  by  sale  under  the  power  or  by 
action.  There  were  at  the  same  time  moneys  and  securities 
belonging  to  the  testator's  estate,  in  the  hands  of  Leitch 
&  Pringle,  applicable  under  the  testator's  will  to  the  payment 
of  the  mortgage,  but  they  were  not  immediately  available 
for  that  purpose,  or  at  least  not  to  an  extent  sufficient  to 
pay  the  amount  of  principal  and  interest  demanded.  Out 
of  moneys  in  Leitch  &  Pringle's  hands  belonging  to  the 
estate  the  sum  of  $419.45  was  paid  to  PurceiPs  executors 
on  account  of  arrears  of  interest,  leaving  $200  arrears  of 
interest  and  $2,000  principal  money  still  payable.  This 
amount  was  lent  by  plaintiff  to  the  executors  of  AVightman. 
the  defendants  who  now  appeal,  it  being  arranged  that  the 
mortgage  should  be  assigned  to  plaintiff,  and  that  the  $2,200 
should  be  repaid  to  him  by  defendants,  one-half  on  15th 
January,  1899,  and  the  other  half  on  15th  January,  1900. 

There  is  no  doubt  that  the  money  was  advanced  to  de- 
fendants in  order  to  enable  them  to  put  an  end  to  the  pro- 
ceedings which  had  been  taken  against  the  mortgaged  pre- 
mises, and  it  was  paid  to  and  received  by  the  executors  of 
Purcell,  who  executed  an  assignment  of  the  mortgage  to 
plaintiff,  and  the  proceedings  thereunder  dropped.  Sub- 
sequently payments  were  made  on  account  of  interest  to 
plaintiff  out  of  the  moneys  or  proceeds  of  securities  belong- 
ing to  the  testator  Wightman's  estate  in  Leitch  &  Pringle's 
hands.  The  defendants  now  resist  payment,  and  contend 
that  the  estate  of  Wightman  is  not  liable. 

The  mortgage  to  Purcell  had  been  made  by  one  McCrim- 
mon,  wrho  afterwards  sold  and  conveyed  the  lands  comprised 
therein  to  the  testator  Wightman  for  $5,300,  subject  to  the 
mortgage  for  $2,000,  which  was  deducted  from  the  con- 
sideration of  $5,300. 

The  transaction  was  therefore  not  a  sale  to  Wightman 
of  the  equity  of  redemption,  but  a  sale  of  the  lands,  the 
amount  of  the  mortgage  being  treated  as  part  of  the  price 
and  retained  by  the  purchaser  for  payment  to  the  mortgagee. 
In  In  re  Cozier,  Parker  v.  Glover,  24  Gr.  537,  it  was  decided 
by  Proudfoot,  J.,  that  in  such  a  state  of  circumstances  the 
mortgagee  might  maintain  an  action  directly  against  the 
purchaser  for  the  amount  of  the  mortgage,  and  was  entitled 
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after  the  death  of  the  purchaser  to  prove  against  his  estate 
in  the  hands  of  his  executor  for  the  mortgage  moneys. 
See  this  ease  referred  to  by  Hagarty,  C.J.,  in  Canavan  v. 
Meek,  2  0.  B.  636,  at  pp.  645-6.  And  there  is  force  in  the 
argument  that  the  purchaser,  by  agreeing  to  retain  so  much 
of  the  purchase  price  as  represents  the  mortgage,  renders 
himself  subject  to  liability  to  be  called  on  for  payment  by  the 
mortgagee.  In  this  case  the  estate  of  Wightman  was  direct>- 
ly  liable  to  pay  the  Purcell  mortgage. 

But  it  is  not  necessary  to  rest  on  this  ground,  for  on 
other  grounds  the  estate  was  subject  to  be  rendered  liable 
for  payment  of  the  mortgage. 

It  is  undeniable  that  upon  becoming  the  purchaser  of 
the  lands  from  McCrimmon,  Wightman   rendered   himself 
liable  to  indemnify  his  vendor  and  save  him  harmless  on  the 
covenant  for  payment  therein  contained,   and   it  was   the 
executors  duty,  as  soon  as  payment  of  the  mortgage  money 
w*>  demanded  of  them,  to  pay  it  off  in  order  that  the  test- 
ator* obligations   might  be  performed.     It   was   suggested 
*hat  McCrimmon 's  right  to- demand  indemnity  was  barred 
by  the  Statute  of  Limitations.     The   mortgage   was  made 
**fore  1st  July,  1894,  and  the  covenants  would  not  be  barred 
nnder  20  years  from  the  time  when  the  cause  of  action 
arose:  B.  S.  0.  1897  ch.  72,  sec.  1  (b).     There  is  no  proof 
«f  any  default  in  payment  prior  to  the  date  when  the  prin- 
cipal sum  of  $2,000  became  due  on  27th  February,  1894, 
and  in  any  case  there  is  no  proof  that  before  that  date  there 
W  been  any  demand  on  McCrimmon  so  as  to  entitle  him 
■o  rail  ii|)on  the  testator  to  make  good  his  obligation  to 
indemnify.    Xo  point  of  time  is  shewn  at  which  his  cause  of 
*i*non  (if  any)  arose:  Angrove  v.  Tippitt,  11  L.  T.  K  S.  707. 
S«r  were  the  mortgagee's  remedies  against  McCrimmon  up- 
<>n  the  covenants  lost  by  reason  of  any  supposed  dealings 
*tween    Purcell's    executors  and  the  testator  Wightman: 
Forster  v.  Ivey,  2  O.  L.  R.  480.     The  estate  being  thus 
''able  to  pay  the  amount  of  the  mortgage  debt,  the  exeeu- 
«•»*.  not  having  funds  in  their  hands  immediately  available, 
had  authority  to  borrow  such  an  amount  as  was  needed,  and, 
rf  need  be.  to  pledge  the  assets  of  the  estate.     And  one- 
e**utor.  especially  if  the  acting  or  managing  executor,  mav 
.and  his  co-executor.     All  the  executors  are  not  bound  to 
*»cw  in  an  act  in  order  to  render  it  binding  on  the  estate: 
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McLeod  v.  Drummond,  17  Ves.  152;  Ewart  v.  Gordon,  13 
Gr.  40. 

Again,  defendants  had  in  the  hands  of  Leitch  &  Pringle 
securities  and  property  of  the  estate  which  under  their 
testator's  will  they  were  bound  to  devote  to  the  payment 
of  the  Purcell  mortgage.  When  they  were  called  upon  to 
pay,  they  were  unable  to  apply  these  assets.  They  had,  as 
they  contend  and  admit,  more  than  sufficient  for  the  purpose, 
but  they  were  not  available.  In  order  to  tide  over  the  diffi- 
culty and  to  save  the  estate,  they  obtained  a  loan  which 
enabled  them  to  accomplish  what  they  desired.  They  ought 
not  to  be  allowed  now  to  allege  as  against  plaintiff  that  it 
should  not  be  repaid  out  of  the  estate  which  received  the 
benefit  of  it. 

They  say  they  left  the  payment  of  the  debt  to  be  made 
by  Messrs.  Leitch  &  Pringle  out  of  the  moneys  in  their 
hands,  or  to  come  to  their  hands  out  of  the  securities  belong- 
ing to  their  testator's  estate,  and  payments  were  made  by 
these  gentlemen  on  account  out  of  such  moneys,  the  last 
being  in  September,  1904.  It  must  be  taken  that  up  to  that 
date  they  acknowledged  the  debt  as  a  valid  and  subsisting 
liability  of  the  estate. 

Appeal  dismissed  with  costs. 

Meredith,  J. A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Osler,  Garrovv.  and  Maclaren,  JJ.A.,  concurred. 


C.A. 
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OTTAWA  ELECTRIC  R.  W.  CO.  v.  CITY  OF  OTTAWA. 

Assessment  and  Taxes — Street  Railway — Exemptions — Land 
Leased  from  Crown — Agreement  with  Municipality — Con- 
struction— Storage  Battery — Real  or  Personal  Property — 
Ejusdem  Generis  Rule — Fixtures — Constitutional  Law — 
Assessment  Act — Property  of  Dominion. 


Appeal  by  plaintiffs  from  judgment  of  Teetzel,  J.,  7  0. 
W.  R.  481,  dismissing  the  action. 
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The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrovv, 
Maclaren,  Meredith,  JJ.A. 

F.  H.  Chrysler,  K.C.,  for  plaintiffs. 
T.  McVeity,  for  defendants. 

J.  B.  Cartwright,  K.C.,  for  the  Attorney-General  for 
Ontario. 

Moss,  C.  J.  0. : — The  real  question  between  the  parties 
is  in  regard  to  an  assessment  imposed  by  the  defendants 
upon  the  plaintiffs  in  respect  of  an  electrical  machine  of 
large  proportions,  technically  known  as  a  storage  battery.  In 
respect  of  this  storage  battery  the  defendants  have  assessed 
the  plaintiffs  for  $40,000.  The  plaintiffs  contend  that  they 
art*  not  liable  to  the  assessment,  on  the  grounds,  first,  that 
under  an  agreement  between  the  plaintiffs  and  defendant? 
dated  28th  June,  1893,  and  validated  by  Acts  of  the  Parlia- 
ment of  the  Dominion  and  of  the  legislature  of  Ontario, 
the  storage  battery  is  exempt  from  taxation ;  and  secondly, 
that,  being  situate  on  lands  the  property  of  the  Dominion, 
it  is,  with  other  property  belonging  to  the  plaintiffs  situate 
on  the  lands,  not  liable  to  taxation.  In  connection  with 
this  latter  ground  a  question  was  raised  as  to  whether  the 
provisions  of  the  Assessment  Act,  R.  S.  0.  1897  ch.  225,  in 
so  far  as  they  deal  with  property  of  Canada,  are  within  the 
legislative  authority  of  the  legislature. 

The  respective  Attorneys-General  for  Canada  and  On- 
tario were  notified,  and  counsel  appeared  for  the  province. 
But  the  facts  of  the  case  do  not  appear  to  furnish  any  occa- 
>ion  for  discussion  of  these  questions. 

The  plaintiffs  hold  the  lands  under  a  lease  put  in  evi- 
dence at  the  trial,  the  effect  of  which,  as  stated  by  counsel 
for  the  plaintiffs,  is  that  they  are  virtually  owners  of  the 
property;  their  title  is  as  good  as  a  title  in  fee. 

The  Assessment  Act  does  not  profess  to  render  liable 
to  taxation  lands  or  property  belonging  to  Canada.  On  the 
contrary,  it  declares  that  they  shall  not  be  liable.  So  far, 
therefore,  no  constitutional  question  arises. 

It  does  not  appear  that  the  defendants  have  endeavoured 
or  are  now  endeavouring  to  impose  taxation  on  anything 
that  is  the  land  or  property  of  the  Crown.  If  they  should 
W6k  to  do  so,  there  are  provisions  in  the  Assessment  Act 
that  would  render  nugatory  any  such  attempt,  and  suffici- 
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ently  protect  the  property  of  the  Crown.  And  we  ought 
not  to  attribute  to  the  defendants  an  intention  to  enlarge 
their  powers  beyond  those  conferred  by  the  Act. 

The  case,  therefore,  resolves  itself  into  the  question 
whether  the  storage  battery  is  exempt  under  the  agreement. 

The  plaintiffs  are  operating  their  cars  upon  and  along 
the  defendants'  streets,  by  means  of  electricity,  under  and 
in  accordance  with  the  terms  of  the  agreement.  For  this 
purpose  it  is,  of  course,  essential  that  electric  power  should 
be  generated  and  constantly  supplied  and  distributed 
throughout  the  entire  system.  Regularity  and  constancy 
of  supply  are  material  factors  in  the  proper  and  satisfactory 
working  of  the  motive  power  applied  to  the  cars. 

From  the  description  of  the  storage  battery  in  question, 
its  chief  office  seems  to  be  to  control  and  regulate  the  supply 
of  electric  power  as  it  passes  from  the  generating  dynamos 
to  the  street  and  rail  wires.  A  secondary  purpose  is  the  col- 
lection and  storage  of  surplus  power  capable  of  being  used 
in  case  of  temporary  failure  of  transmission  from  the 
dynamos.  It  takes  no  part  in  the  generation  of  power.  It 
is  merely  a  link  in  the  chain  of  transmission  from  the  gen- 
erators to  the  wires.  It  is  put  in  use  by  connecting  it 
with  the  power  by  means  of  a  simple  contrivance,  and  in 
the  same  way  it  can  be  taken  out  of  service,  and  the  power 
connected  directly,  so  that  it  is  transmitted  to  the  cars 
without  using  the  storage  battery.  It  can  only  be  spoken 
of,  if  at  all,  as  fixed  machinery,  in  the  sense  that  it  is 
stationary,  made  up  of  segments  which  rest  of  their  own 
weight  upon,  but  not  attached  to,  the  floor  of  the  building 
in  which  it  is  situate.  This  being  a  general  description  of 
its  nature  and  uses,  does  it  come  within  the  property  exempt 
from  taxation  under  the  terms  of  the  agreement?  The 
material  sections  of  the  agreement  are  the  18th  and  52nd, 
which  are  set  out  at  length  in  the  judgment  delivered  by 
the  trial  Judge.  The  18th  section  exempts  from  taxation 
the  franchises,  tracks,  and  rolling  stock  and  other  personal 
property  used  in  and  about  the  working  of  the  railway. 
There  is  no  context  to  exclude  the  more  comprehensive 
meaning  given  to  the  expression  "  tracks  "  by  the  52nd  sec- 
tion. Therefore,  the  word  "  tracks  "  as  used  in  the  18th 
section  is  to  be  read  as  meaning  the  rails,  ties,  wires,  and 
other  works  of  the  company  used  in  connection  therewith. 

The  trial  Judge  was  of  the   opinion    that    the    storage 
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battery  did  not  come  within  these  expressions,  but  was  to 
be  treated  as  real  estate.  This  conclusion  was  reached  by 
the  application  of  the  law  of  fixtures  and  by  treating  the 
battery  as  constructively  annexed  to  the  realty.  But  the 
question  is  whether,  in  the  circumstances,  the  law  of  fixtures 
has  any  application. 

As  already  stated,  the  battery  is  not  part  of  the 
machinery  engaged  in  producing  the  power.  It  is  part  of 
the  apparatus  used  for  applying  the  generated  power  to  the 
working  of  the  railway. 

Xo  doubt,  the  plaintiffs'  witness  Murphy  assented  more 
than  once  to  the  suggestion  of  the  defendants*  counsel  that 
it  formed  part  of  the  power  plant,  but  it  is  quite  apparent 
from  his  testimony  that  he  did  not  intend  to  give  to  it  the 
character  or  quality  of  a  producer,  and  all  that  he  meant 
to  convey  was  that  it  was  a  medium  in  the  transmission  of 
power  in  its  application  to  the  working  of  the  railway. 
There  can  be  no  manner  of  doubt  that  before  it  was  brought 
to  the  premises,  power  was  being  conveyed  to  the  railway, 
and  that  it  was  put  in  as  an  addition  to  the  apparatus  pre- 
viously in  use.  When  it  was  brought  here,  it  was  undoubt- 
edly personal  property.  And  beyond  question  it  was  brought 
there  and  placed  where  it  is  for  the  purpose  of  being  used 
in  connection  with  the  working  of  the  railway.  There  is 
nothing  in  the  nature  of  the  use  to  which  it  was  put  to 
necessarily  change  its  original  character.  What  reason 
then  is  there  for  removing  it  from  the  category  of  personal 
property?  There  is  nothing  in  the  evidence  to  lead  to  the 
conclusion  that  it  was  within  the  contemplation  of  the  de- 
fendants that  its  employment  for  the  purpose  to  which  it  is 
put  would  change  its  character. 

It  cannot  be  that  the  application  of  a  wire  to  a  slot 
and  the  turn  of  a  thumb  screw  converts  this  collection  of 
boxes  or  "cells"  and  plates,  which,  standing  by  itself,  is 
a  persona]  chattel,  into  something  else  when  a  reverse  turn 
of  the  same  screw  immediately  restores  it  to  it»  former  condi- 
tion. This  is  not  the  case  of  vendor  and  vendee  or  mortgagor 
and  mortgagee,  or  even  landlord  and  tenant,  and  in  any  of 
which  questions  under  the  law  of  fixtures  might  possibly  arise. 
It  is  not  to  be  tested  by  the  application  of  rules  applicable  to 
su^h  cases.  When  the  agreement  was  entered  into,  and 
when  the  assessment  now  in  question  was  imposed,  personal 
property  was  liable  to  taxation  equally  with  real  property, 
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and  except  that  the  agreement  provided  for  the  exemption 
from  taxation  of  certain  kinds  of  property  specified  therein, 
it  could  make  no  difference  to  the  defendants  for  the  pur- 
poses of  assessment  whether  the  battery  was  personal  prop- 
erty or  real  property.  The  practical  question  was,  not  so 
much  whether  it  was  real  property  or  whether  it  was  per- 
sonal property,  as  whether  it  came  within  the  words  "  other 
personal  property  used  in  and  about  the  working  of  the  rail- 
way/' 

It  is  personal  property  of  which  it  may  fairly  be  predi- 
cated that  it  is  used  in  and  about  the  working  of  the  rail- 
way.   It  is  argued,  however,  that  the  general  words  "  other 
personal  property  used  in  and  about  the  working  of  the 
railway  "  are  made  to  follow  particular  and  specific  words, 
and,  therefore,  must  be  confined  to  things  of  the  same  kind, 
by  the  application  of  the  well  known  ejusdem  generis  doc- 
trine.   Of  that  doctrine,  Bigby,  L.J.,  remarked  in  Smelting 
Co.    of    Australia    v.    Commissioners    of    Inland    Revenue, 
[1897]  1  Q.  B.  at  p.  180,  "  The  rule  of  construction  which 
is  called  the  ejusdem  generis  doctrine,  or  sometimes  the 
doctrine   '  noscitur  a  sociis/  is  one  which  I  think  ought  to 
be  applied  with  great  caution,  because  it  implies  a  departure 
from  the  natural  meaning  of  words  in  order  to  give  them  a 
meaning  which  may  or  may  not  have  been  the  intention 
of  the  legislature."    These  remarks  were  made  with  refer- 
ence to  the  words  of  a  statute,  but  they  apply  with  equal 
force  to  the  words  of  an  instrument.    To  apply  the  doctrine 
in  every  case  where  there  is  a  collocation  of  words  appar- 
ently used  with  the  intention  of  covering  matters  or  things 
that  might  otherwise  be  thought  to  be  omitted,  would  fre- 
quently result  in  frustrating  what  was  actually  intended. 
Given  their  natural  meaning,  the  words  include  the  storage 
battery.    Is  there  anything  in  the  earlier  words  to  exclude 
it?    They  must  all  be  read  in  relation  to  the  subject  matter 
with  which  clause  18  of  the  agreement  is  dealing,  viz.,  the 
exemption  of  property  used  in  and  about  the  working  of  the 
railway.    There  is  no  good  reason  why  the  concluding  words 
"used  in  and  about  the  working  of  the  railway y*  should 
not  apply  to  and  govern  all  that  goes  before — the   word 
"  franchises  "  as  well  as  the  other  words  which  follow.   The 
franchises  here  meant  are  evidently  those  derived  from  the 
defendants  in  the  form  of  liberty  to  use  the  streets  for  the 
working  of  the  railway  thereon,  and  such  franchises  are  as 
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mnch  a  genus  for  the  concluding  words  as  tracks  (as  inter- 
preted by  sec.  52)  and  rolling  stock.  They  are  all  words  to 
be  interpreted  in  a  large  and  liberal  sense  as  relating  to 
the  greater  agencies  for  working  the  railway  rather  than 
trifling  articles. 

In  comparison,  however,  with  the  things  enumerated, 
the  storage  battery  is  of  comparatively  slight  importance  in 
tht  working  of  the  railway. 

The  result  is  that  it  should  be  exempt  from  taxation, 
and  the  judgment  should  so  declare. 

The  appeal  is  allowed  to  that  extent  with  costs  here  and 
below,  except  any  costs,  if  there  be  any,  incurred  by  reason 
of  the  other  issues. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the  same 

conclusion. 

Osler,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 

June  5th,  1907. 
C.A. 

BOHAN  v.  GALBRAITH. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Specific 
Performance — Correspondence  —  Offer  —  Quasi-acceptance 
—Agent. 

Appeal  by  plaintiff  from  order  of  a  Divisional  Court,  9  0. 
T.  B.  95,  13  0.  L.  R.  301,  reversing  judgment  of  Teetzel, 
J.,  in  a  purchaser's  action  for  specific  performance,  and  dis- 
cing the  action  without  costs. 

The  appeal  was  heard  by  Moss,  C J.O.,  Osler,  Garrow, 
Meredith,  JJ.A.,  Riddell,  J. 

•T.  A.  Paterson,  K.C.,  for  plaintiff. 
W.  R  Middleton,  for  defendant. 

Osler,  J. A.: — The  facts  are  peculiar,  and  the  decided 
<*&eg  do  not  afford  us  much  assistance,  but  T  think  that  the 
jndgment  must  be  affirmed,  for  the  reason  I  will  state. 

If  we  had  nothing  but  defendant's  letter  of  15th  Decern- 
*».  1905,  and  the  letter  from  plaintiffs  agents  of  20th 
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December  in  reply,  it  might  perhaps  be  said  that  a  com- 
pleted contract  between  the  parties  was  thereby  constituted, 
unlikely  as  it  may  seem  that  defendant  intended  his  letter  as 
an  offer  to  sell,  and  thereby  to  expose  himself  to  the  difficul- 
ties in  which  a  vendor  sometimes  finds  himself  who  enters 
into  an  open  contract.  But  defendant's  subsequent  conduct 
in  requiring  an  offer  to  be  made  by  plaintiff,  in  the  form  and 
in  the  terms  sent  forward  by  the  tatter's  agents,  shews  that 
he  did  not  consider  his  letter  of  15th  December  as  anything 
but  the  quotation  of  a  price,  and,  though  it  is  possible 
that  this  might  have  been  of  no  avail  to  him  if  plaintiff  had 
refused  to  make  the  offer  and  had  rested  upon  his  letter  of 
20th  December  as  an  acceptance  of  an  offer  made  by  plain- 
tiff, yet,  when  the  latter  acceded  to  his  opponent's  position 
and  signed  and  transmitted  an  offer  in  the  terms  required,  he 
cannot,  in  my  opinion,  now  be  heard  to  say  that  this  offer 
went  for  nothing,  and  that  a  contract  already  existed  not- 
withstanding it.  I  think  it  is  true  to  say  that  he  thereby 
yielded  to  defendant's  view  that  the  offer  was  to  come  from 
himself  and  upon  the  terms  defendant  required,  and  that  this 
offer  not  having  been  accepted  by  defendant,  the  earlier  cor- 
respondence cannot  be  resorted  to,  and  that  therefore  no 
contract  ever  arose  between  the  parties. 
The  appeal  must  be  dismissed  with  costs. 

Meredith,  J. A.,  and  Eiddell,  J.,  each  gave  reasons  in 
writing  for  the  same  conclusion. 

Moss,  C.J.O.,  and  Garrow,  J.A.,  concurred. 


June  5th,  1907. 

C.A. 

EMPEY  v.  FICK. 

Parent  and  Child — Conveyance  of  Farm  by  Father  to  Daugh- 
ters—  Agreement  for  Maintenance  —  Action  to  Set  aside 
Transaction — Understanding  and  Capacity  of  Qrantor — 
Lack  of  Independent  Advice — Absence  of  Undue  Influ- 
ence— Parties  to  Action — Status  of  Heir-at-law  of  Qrantor 
a*  Plaintiff. 

Appeal  by  plaintiff  from  order  of  a  Divisional  Court, 
13   0.   L.  R.  178,  9  0.  W.  R.  73.  reversing  judgment   of 
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Clute,  J.,  and  dismissing  the  action,  which  was  brought  by 
a  son  of  David  Empey,  deceased,  to  set  aside  a  conveyance 
made  by  the  deceased  in  1901  to  defendants,  two  of  his 
daughters,  of  a  farm  of  100  acres  in  the  county  of  Oxford, 
in  consideration  of  an  agreement  by  defendants  for  the 
maintenance  of  the  grantor  and  his  wife  and  the  payment 
of  $200  to  another  daughter,  and  in  consideration  of  past 
services. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Meredith,  JJ.A.,  Riddell,  J. 

J.  M.  McEvoy,  London,  and  J.  S.  MacKay,  Woodstock, 
for  plaintiff. 

W.  M.  Douglas,  K.C.,  and  W.  C.  Brown,  Tilsonburg,  for 
defendants,  supported  the  order  for  the  reasons  upon  which 
it  was  based,  and  also  contended  that  the  action  was  not 
maintainable  by  the  plaintiff  alone,  and  that  the  proper 
parties  were  not  before  the  Court. 

Moss,  C.J.O.: — As  I  am  of  the  opinion  that  upon  the 
facts  of  this  case  the  appeal  should  be  dismissed,  I  do  not 
consider  it  necessary  to  enter  upon  or  deal  with  the  question 
of  the  constitution  of  the  action  nor  as  to  parties.  The 
point  was  not  alluded  to  in  the  judgments  of  the  Courts 
below,  nor  taken  in  the  reasons  against  the  appeal. 

On  the  other  grounds  I  concur  in  the  conclusion  that  the 
appeal  fails  and  must  be  dismissed  with  costs. 

Osler,  J.A.: — The  judgment  of  the  Divisional  Court 
deals  with  the  case  both  on  the  facts  and  on  the  law  to  be 
applied  to  them  in  a  manner  which  is,  to  my  mind,  entirely 
satisfactory.  I  can  add  nothing  beyond  a  reference  to  Arm- 
strong v.  Armstrong,  14  Gr.  528,  which  supports  the  trans- 
action complained  of.  I  think  that  the  appeal  should  be 
dismissed  with  costs. 

Meredith,  J.A. : — If  the  transaction  in  question  had 
been  attacked  by  David  Empey  in  his  lifetime,  I  can  have  no 
manner  of  doubt  that  it  ought  to  have  been,  and  would  have 
been,  set  aside. . . .  But  it  was  not  attacked  by  the  grantor,  or 
by  his  wife,  in  his  lifetime ;  on  the  contrary,  it  was  through- 
out treated  by  them  as  satisfactory  and  binding,  and  is  now 
earnestly  supported  by  the  widow.  There  can  be  no  sort  of 
doubt  that  had  it  been  attacked  in  his  or  her  name  or  in 
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the  names  of  both  of  them,  the  action  would  have  been  repu- 
diated, and  at  their  instance  would  have  failed.  How  then 
can  any  one  representing  or  claiming  under  David  Empey 
succeed  in  a  like  action?  The  mental  condition  of  the 
grantor  cannot  be  said  to  have  been  such  that  he  could  not 
have  prevented  such  an  action,  or  such  as  to  make  him 
wholly  unable  to  ratify  or  confirm  the  transaction  in  any 
manner. 

The  agreement  was  not  inofficious,  even  if  looked  at  as 
a  testamentary  disposition;  provision  is  made  for  the  one 
daughter  who  may  be  considered  as  dependent  upon  her 
father's  bounty,  as  ample  perhaps  as  a  share  of  the  estate  in 
case  of  an  intestacy  would  be;  whilst  the  one  son  who  might 
be  considered  as  so  dependent  incurred — rightly  or  wrongly 
— his  parents'  displeasure  to  such  an  extent  that  he  could 
have  no  good  reason  for  expectations  in  regard  to  their 
bounty. 

For  these  latter  reasons  only,  I  would  dismiss  the  appeal. 

Biddell,  J.,  gave  elaborate  written  reasons  for  dismiss- 
ing the  appeal.  He  expressed  the  opinion  that  the  action 
was  not  properly  constituted,  and  upon  the  merits  agreed 
with  the  judgment  below. 

Garrow,  J.A.,  also  concurred. 

June  5th,  1907. 

TRIAL. 

CHALK  v.  WIGLE. 

Master  and  Servant — Contract  to  Pay  Wages — Adopted  Son — 
Method  of  Payment — Quantum  Meruit — Period  of  Services 
— Limitation  of  Actions. 

Appeal  by  defendant  from  judgment  of  Falconbridge„ 
C.J.,  in  favour  of  the  plaintiff  William  Chalk,  in  an  action 
by  him  and  his  wife  to  recover  wages.  At  the  trial  the  action 
as  to  the  wife  was  dismissed,  and  she  did  not  appeal. 

The  defendant  was  a  farmer.  When  the  plaintiff  Wil- 
liam Chalk  was  an  infant  of  the  age  of  5  years,  he  came 
to  reside  with  the  defendant,  under  an  agreement  of  adop- 
tion, and  continued  so  to  reside  until  about  May,  1904.  The 
plaintiff's  claim  was  for  wages  after  he  had  attained  the 
age  of  21  years,  or  for  a  period  of  about  15  years,  but  the 
Statute  of  Limitations  was  set  up  as  a  defence,  with   the 
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ih-rr  ike  claim  was  confined  To  a  period  of  6  year* 

The  a|>f««l  was  heard  by  Moss,  C.J.O.,  Osler.  Garrow, 
Maclarew  Meredith,  JJ.A, 

K  &  Wijrlr,  Windsor,  for  defends  ut. 
Hndgins,  K,C.,  for  plaintiff. 

Harrow,  J.A.: — The  Chief  Justice  held  that,  under  the 
metancea,  an  agreement  to  pay  wages  had  been  estab- 
lished, and  with  that  conclusion  T  agree.  There  is  no  din- 
rutp  About  the  rendering  of  the  services,  and  their  nature 
Thev  were  wach  SS  are  usually  rendered  by  a  farm  servant, 
andof  miir?e  were  valuable  to  defendant.  And  there  is  aln~> 
bo  dispute  upon  the  evidence  that  the  servicer 
■tn  turf  intended  to  be  gratuitous:  see  Murdock  v,  W< 
U  8.  C,  R,  303;  McUugau  v.  Smith,  21  B,  C.  &  263. 

The  real  dispute  is  as  to  how  they  were  to  be  paid  for, 
thr  Wrndant'e  contention  being  that  the  plaintiff's  position 
wv  tike  that  of  a  son,  and  that  he,  the  defendant,  had 
promised  and  intended  to  recompense  the  plaintiff  by  pro- 
nflt)£  for  him  in  his  wilh     But,  unfortunately  for  the  de- 
evidence  falls  short  of  proving  that  the  plaintiff 
|      d  to  accept  that  mode  of  payment;  and  the  niat- 
COB&equeftee  left  open.    The  plaintiff  and  the  de- 
fendant both  apparently  have  violent  tempers,  and  repeat- 
«dhr  quarrelled.     And   the  question  of  wages   or   payment 
jeldcrm    to  have  been  mentioned,  except  during   an 
tlterration  of  some  kind,  with  the  result  that  there  is  noth- 
ttf  in  the  evidence  which  can  be   relied   on  as  proving  a 
bargain  of  any  kind,  or  as  fixing  by  agreement  the 
'it*  or  amount  of  the  wages.    The  defendant,  however,  had 
time,  in  the  course  of  one  of  these  periodical  quarrels, 
dve  to  plaintiff  a  parcel  of  land  (referred  to  in 
neat),  and  plaint  iff  under  examination  stated  that, 
he  been  offered  a  clear  deed,  he  would  have  accepted 
itlement     And  the  Chief  Justice,  taking  the 
iot  land  as  a  ba*is,  arrived  at  the  sum  of  $1,000, 
.rave  judgment.     Counsel    for  the  defendant 
efore  us  to  that  mode  of  reaching  the  result*  as 
the  result  itself,  as  being  in  effect  in  the  nature 
irmance  by  defendant  of  his  offer  to 
;.tnd      Beading  the  whole  judgment,  the  criti- 
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cism  is  not,  I  think,  well  founded.  But  in  any  event  it  is 
not  decisive,  unless  the"  result  itself  can  be  successfully  at- 
tacked. For  myself,  and  with  deference,  I  prefer  what 
seems  to  me  to  be  a  simpler  and  more  direct  method. 

My  view  is  this:  there  was  no  express  contract,  but  the 
services  were  to  be  paid  for.  In  the  absence  of  an  express 
contract,  plaintiff  is  entitled  to  recover  as  upon  a  quantum 
meruit.  But,  in  view  of  the  defence  of  the  statute,  he  can 
only  recover  for  4J  years'  services,  which  goes  back  to  6 
years  next  before  the  commencement  of  the  action.  Upon 
the  evidence,  a  fair  wage  for  the  year  round  would  be  $17.50 
a  month,  which  for  4|  years  would  amount  to  $945.  And 
from  that  should  be  deducted  $40  a  year,  which  plaintiff  ad- 
mitted (the  exact  admission  was  $35  or  $40  a  year,  which 
was,  I  think,  an  admission  of  the  larger  sum)  he  had  been 
paid,  leaving  as  the  balance  $765,  for  which,  in  my  opinion, 
he  should  have  judgment. 

And  with  this  variation  the  appeal  should  be  otherwise 
dismissed  with  costs. 

Moss,  C.J.O.,  Osler  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.,  dissenting,  was  of  opinion,  for  reasons 
stated  in  writing,  that  the  action  should  be  dismissed. 


June  5th,  1907. 
C.  A. 

WILSON  v.  LOCKHART. 
(And  Ten  Other  Actions.) 

Promissory  Notes — Procurement  of,  by  False  Representations 
— Conspiracy — Transfer  of  Notes  to  Plaintiff  for  Value — 
Bona  Fides — Absence  of  Notice — Circumstances  of  Sus- 
picion— Copy  of  Promissory  Note — Actual  Signature  of 
Maker — Destruction  of  Part  of  Document  Shewing  it  to  be 
a  Copy — Uttering  of  Copy  as  Note — Forgery — Defence  to 
Action  by  Holder  for  Value — Negligence — Estoppel. 

Appeals  by  plaintiff  from  judgments  of  Clute,  J.,  dis- 
missing 11  actions  brought  by  Albert  J.  Wilson  against  the 
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■>>,  defendant   in  each  action,  one   Bber  B.  Tree 
a  defendant  in  each  actioiij  but  judgment  having 
gainst  him.     Tiie  aetiuns  vveiv  brought  to  ie- 
aiiuiuiits  "i  proiniasori  signed  by  defends 

sigimt  l:i an  to  rln.-  w<  ' 
by  iraiuL  of  which  plaintiff  had   not. 

ill  were  heard  fcq   Moss,  OJ.IX,  Osier*  Uak- 

\\    AJkreDITH,  JJ.A. 

Johnston,   K.C,  and    IVut   McDonald,   Wooti- 
ntiff- 

.  and  W.  T.  MuMullm.  Woodatock, 


— .     .     .     The  action  it*  upon  a  proiim- 

oote  for  $1,000  made  bj  defendant  Lockhart  in  favour 

.  ad  by   tin1  latter  indorsed  to 

Hi  oth<  brought  by  the  plaintiff  upon 

notes  made  bj  other  parties  tinder  >inn- 

-:-.i\<  •  s.    AN  ^ere  tried  together,  the  appeale  werg 

fc*R  p,  ..nd  all  abide  the  result  in  this  except  the 

Sydnej   Pearson,  in  whieh  the  Eacta  differ,  and 

e,  be  deal l  with  separately. 
emenl    of   defence   admits  tli«j  making  of  the 
io  plaintiff,  and  that  plaintiff  ia  en- 
for  the  faitv  and  circumstances  set 
i      •:  if-  follows, 

danta  and  others  had  some  yeara  ago 

■  derable  sum*  nf  monei   in  the  attempted  per- 

ne  invented  by  defendant  Tree,  and  a 

rporated  under  the  name  of  the  Vmto 

iicii  acquired  \ lie  patents  held  by  de- 

The    perfecting    of   the  engine    not    having 

id  all  the  moruej   s<>  invested  having 

ond  company,  called   the  Imperial   Engine 

meorpoi  nd   acquired   the   patents, 

being  president  of  this  company,  and 

]ant  Tree  being  active  in  the  promotion  thereof. 

:  of  1305  Taylor  and  Tree  fas  alleged)  formed 

of  inducing  the  defendants  to 

h.  payable  to  Tree  or  orde  r. 


150  3T«rJ57    ONTARIO    WEEKLY   REPORTER. 

upon  the  false  and  fraudulent  representation  that  the  notes 
would  be  deposited  in  the  Western  Bank  at  Tavistock  as 
collateral  to  an  undertaking  or  liability  of  the  Imperial' 
Engine  Co.,  to  be  incurred  at  the  office  of  the  bank  for  the 
purpose  of  raising  money  to  be  used  for  the  purpose  of  the 
erection  of  a  plant  for  the  manufacture  and  sale  of  the 
engines  at  the  village  of  Tavistock,  which  factory  Taylor* 
and  Tree  falsely  and  fraudulently  represented  it  was  the 
intention  of  the  Imperial  Engine  Co.  to  erect,  and  that  de- 
fendant would  be  protected  against  the  note,  Taylor  and 
Tree  falsely  and  fraudulently  representing  that  the  sum 
obtained  from  the  bank  would  be  repaid  out  of  funds  of  the 
company  to  be  raised  by  the  sale  of  stock,  and  that  defend- 
ant would  not  be  called  upon  to  pay  the  same,  whereas,  as 
the  fact  is,  neither  Taylor  nor  Tree  nor  the  Imperial  Engine 
Co.  even  intended  to  erect  any  such  factory,  nor  did  they 
intend  to  obtain  from  the  bank  any  sum  of  money  upon  the 
undertaking  or  liability  of  the  Imperial  Engine  Co.,  as  to 
which  the  notes  were  to  be  deposited  as  collateral,  but,  on  the 
contrary,  the  above  representations  and  engagements  made 
by  Taylor  and  Tree  were  made  without  any  bona  fide  inten- 
tion of  carrying  out  the  same,  and  their  object  and  intention 
was  the  falsely,  fraudulently,  and  corruptly  inducing  de- 
fendant to  sign  the  note.  Tree,  in  pursuance  of  the  fraudu- 
lent scheme,  transferred  the  note  to  plaintiff,  and  plaintiff 
took  it  with  full  knowledge  of  all  the  facts  and  circum- 
stances connected  therewith,  and  with  knowledge  of  the 
fact  that  Tree  was  defrauding  defendant,  and  plaintiff  was 
privy  to  and  aware  of  the  fraudulent  scheme,  both  before 
and  after  the  making  of  the  note,  and  defendant  was  in- 
duced to  sign  by  the  false  and  fraudulent  representations  of 
Taylor  and  Tree,  and  relying  thereon  to  the  knowledge  of 
plaintiff.  Plaintiff  gave  no  value  for  the  note,  and  is  not 
the  bona  fide  holder  thereof  for  value  without  notice,  or 
the  holder  in  due  course.  (These  were  the  allegations  of 
the  defence.) 

There  is  substantial  agreement  that  when  the  notes  were 
obtained  Tree  represented  that  he  intended  to  use  them  at 
the  agency  of  the  Western  Bank  at  Tavistock  as  a  basis 
for  credit,  or,  in  other  words,  to  raise  money  to  build  a  fac- 
tory there,  and  that  he  promised  to  indemnify  defendants 
against  the  notes,  which  he  said  would  be  taken  up  out  of 
the  proceeds  to  be  derived  from  the  sale  of  stock  in  the  Im- 
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f  Engine  Co,     And  also  a  like  agreement  that  in  the 
cue  q]  eactl  note  he  obtained  from  the  maker  a  written  appli- 
cation frr  stock  in  that  company  for  the  same  amount  as  tin 
lefendants  stating  that  they  did  not  buy  the  8toek, 
tat  tere  told  by  Tree  that  he  was  making  them  a  present 
.  and  that   the  signing  of  the  application   was   mere 
:  <>f  form-     And  it  is  also  substantially  agTeed   that 
•ase  there  was  a  subsequent  transfer  by  Tree  to 
cknta  of  paid  up  *toek  till  then  held  and  apparently 
trim  to  eatififj    the  applications. 
There  ie  no  direct  evidence  of  any  arranged  prior  scheme 
mi  Taylor  and  Tree  to  obtain  the  notes  such  as  i>  al* 
eading.  'There  are  even  same  incidents  which, 
rnintL  suggest  that  it  is  possible  that  Taylor,  and  t.ven 
ried  away  by  the  enthusiasm  of  the  inventor,  may 
jentationa  in  good  faith.    But,  as  the*'£ 
ills  do  not   necessarily  affect   the   result   so    far   p*j 
I -erned,  [  do  not  dwell  upon  them,  hut   .vrill 
ue  that  the  ootefi  were  negotiated  in  fraud  oi  the  agree- 
ment upon  which  defendants  made  and  delivered  them  t<> 
Tree*  which  is  sufficient  for  defendants'  purposes,  if — the 
*t*lly  difficult   point   in  the  ease — notice  or  had   faith   is 
igbt  hoiue  tu  plaintiff. 
The  summing  up  upon  this  point  by  the  trial  Judi 

4  The  whole  circumstances  of  the  case,  the  Iftfrge 

^  plaintiff),  the  financial  condition  of 

ltd  o(  Taylor,  known  to  him,  the  fact,  as  I  believe  it  to 

iat    lie  was  in   touch  with  Tree,  that  Tree 

hat  he  knew  from  Parsons,  according  to 

;uiis^ion,  that  a  note  which  Tree  had  agreed  to 

ot  and    which    was    obtained    on    that  represen- 

been    taken    care    of,    the    circumstances 

uiind    to   the    conclusion,    and    1    entertain 

■  ■'.-,\>-    er,    that    at    the    time    that    the    plain- 

this    transaction  he    did    not  do  80    l>oiia 

He,  but   that  he    did  it    for  the  express  purpose 

nd  having  them  cleared  out, 

ii|Hm  the  result-      1  think  1  am  justified 

j  that  he  knew  what  Tree  was  doing,  and  that 

I  r  .    in  touch  with  him,  and  that  the  meaning 

that  the  plaintiff  was  to  get  his  share  of  the 

by  having  these  old  claims   paid,  and    relying 

fact  that  he  was  dealing  with  promissory  nol 
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There  were  two  modes  of  attack  open  to  the  defendants, 
one  by  proving  that  the  plaintiif  was  in  fact  a  party  or 
privy  to  the  original  fraud,  the  other  that,  assuming  his 
original  innocence,  he  nevertheless  purchased  either  with 
direct  notice  of  the  imperfection  in  Tree's  title,  or  under 
such  circumstances  of  suspicion,  with  the  means  of  know- 
ledge in  his  power  which  he  wilfully  disregarded,  as  would, 
if  pursued,  have  led  him  to  the  truth :  see  per  Lord  Black- 
burn in  Jones  v.  Gordon,  2  App.  Cas.  616,  629.  The  judg- 
ment of  the  trial  Judge  evidently  proceeds  upon  the  first 
rather  than  the  second  of  these  modes,  although  there  are 
expressions  in  it  applicable  to  both. 

The  plaintiff  could  scarcely  be  truly  described  as  "  in 
touch  with  Tree/'  "  knowing  what  Tree  was  doing  v  in  his 
efforts  to  obtain  the  notes  in  question,  and  "  expecting  to 
share  in  the  proceeds"  with  the  object  of  wiping  out  the 
old  liabilities,  without  implying  that  he  was  simply  an  ori- 
ginal party  to  the  fraud,  and  in  fact  a  co-conspirator  with 
Tree  and  Taylor.  This  is  to  impute  to  him  a  very  gross 
personal  fraud,  and  should  be  supported  by  clear  and  sat- 
isfactory proof. 

The  evidence  need  not,  of  course,  be  direct,  but,  if  in- 
ferential, it  must  lead  the  judicial  mind  inevitably  to  the 
conclusion  that  the  transaction  is  inconsistent  with  honesty. 

And  I  am,  with  deference,  wholly  unable  to  find  such 
evidence  in  this  case.  There  is,  to  begin  with,  a  total  ab- 
sence of  direct  evidence  to  connect  the  plaintiff  with  the 
origination  of  the  fraud.  That  is  not  disputed.  And  the 
disconnected,  and  upon  the  whole  trivial,  circumstances  re- 
lied on,  such  as  the  Clark  incident,  the  cab  drivers'  stories, 
Moisey's  evidence,  and  the  evidence  of  Parsons,  are  wholly 
insufficient,  in  my  opinion,  to  justify  any  such  inference. 

Upon  the  other  branch  there  is  no  evidence  that  the 
plaintiff  had,  when  he  purchased,  actual  notice  of  the  ori- 
ginal agreement  between  Tree  and  the  several  makers,  nor 
is  it  seriously  denied  that  he  paid  in  cash  the  sum  of  $5,000, 
and  gave  up  or  credited  upon  the  other  securities  held  by 
him  the  balance,  less  the  discount  of  $600.  His  position 
is,  therefore,  that  of  a  purchaser  for  value.  Is  he  also  a 
purchaser  in  good  faith,  and  without  notice?  Some  state- 
ment of  the  surrounding  circumstances  seems  to  be  neces- 
sarv. 
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The  plaintiff  is  a  retired  farmer  (and  an  old  neighbour 
of  some  if  not  all  of  the  defendants),  now  residing  in  Wood- 
stock, where  he  lends  his  own  money  and  occasionally  buys 
notes.  Tree  was  the  inventor  of  an  engine,  in  which  at  one 
time  or  another  he  had  contrived  to  interest  many  people. 
Taylor  was  a  reputable  physician  practising  at  Princeton, 
and  president  of  the  Imperial  Engine  Co.  The  defendant 
Lockhart  has  been  warden  of  the  county  of  Oxford,  and 
is  evidently  a  man  of  intelligence  and  of  Considerable  busi- 
ne^  experience.  He  has  been  interested  in  several  com- 
panies, and  knew  much  more  than  the  ordinary  farmer  about 
stocks  and  their  transfer.  He  had  been  Tree's  teacher  in 
Sunday  School,  and  must  therefore  have  known  him  for 
many  years.  The  plaintiff,  too,  had  known  Tree  for  20 
}ears,  and  in  that  time  had  had  many  dealings  with  him. 
The  plaintiff  bad  been  a  shareholder  in  the  first  company 
but  not  in  the  second.  He  apparently  held  on  1st  December 
about  $6,000  worth  of  securities  obtained  for  discounts  and 
advances  to  Tree  and  Taylor,  and  otherwise  in  connection 
«ith  the  business  of  the  engine.  And  in  addition  he  also 
held  a  note  of  one  Stahbler  for  $4,000,  which  grew  out  of 
the  same  business.  And,  so  far  as  appears,  he  held  nothing 
but  personal  security  for  these  large  sums. 

On  1st  December  the  engine  had  not  been  condemned, 
and  Taylor  and  Tree  apparently  then  stood  as  high  as  ever 
in  the  confidence  of  those  interested.  They  experienced  no 
difficulty  or  set  back. in  their  canvass  for  the  notes  in  ques- 
tion. That  the  defendants  trusted  them  is  proved  by  the 
readiness  with  which  they  gave  the  notes  for  such  con- 
siderable sums;  that  plaintiff  had  also  trusted  them  is 
proved  by  the  large  amount  of  unsecured  paper  which  he  was 
then  holding,  much  of  which  he  knew  would  be  worthless 
unless  the  engine  proved  to  be  successful.  Under  these 
circumstances  and  on  that  date  Tree  and  Taylor  came  to 
the  plaintiff  with  the  first  lot  of  notes,  amounting  to  $5,000, 
and  the  negotiations  began. 

The  plaintiff  was  examined  at  the  trial  and  gave  his  ver- 
sion. Taylor  was  examined  by  the  defendants  under  com- 
nii-ion  executed  at  New  York,  and  his  evidence  was  used 
at  the  trial. 

There  are,  of  course,  as  was  to  be  expected,  some  discre- 
et ancies  between  the  two  accounts,  none,  however,  of  serious 
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importance,  in  my  opinion.  The  defendants  at  least  cannot 
complain  if  Taylor's  story  is  adopted,  for  he  is  their  wit- 
ness. 

[Transcript  of  portions  of  evidence  of  Taylor.] 

There  are  of  course,  as  was  to  be  expected,  discrepan- 
cies between  the  story  as  told  by  the  plaintiff  and. as  told 
by  Taylor.  The  plaintiff  said  he  was  not  shewn  the  appli- 
cation, but  was  merely  told  they  had  been  selling  stock;  that 
they  had  come  to  an  agreement  on  the  night  of  1st  Decem- 
ber, and  that  the  changing  of  the  applications  was  not  done 
at  his  suggestion.  What  Taylor  said  as  to  these  matters,  I 
have  set  out.  The  discrepancies  are  of  no  importance.  Pro- 
bably neither  is  absolutely  accurate,  and  yet  both  may  be 
perfectly  truthful.  Taking  all  the  evidence  together,  I 
think  it  probable  that  the  plaintiff  was  shewn  the  appli- 
cations, and  improbable  that  he  pointed  out  the  defect  or 
difference  between  the  applications  and  the  stock  with  which 
it  was  proposed  to  satisfy  them.  That,  I  have  no  doubt, 
was  pointed  out  by  Mr.  McDonald,  the  solicitor,  next  day. 
No  doubt  the  matter  was  discussed  next  day  in  the  pre- 
sence of  both  the  plaintiff  and  Taylor,  and  in  the  result 
Mr.  McDonald,  instructed  and  paid  by  Tree,  suggested  and 
carried  out  the  mode  for  making  the  necessary  corrections. 

But  the  chief  importance,  to  my  mind,  of  Taylor's  evid- 
ence is  that  it  so  effectually  corroborates  the  main  story  of 
the  plaintiff,  a  circumstance  which  I  cannot  help  thinking 
was  not  present  to  the  Judge's  mind  when  stating  his  con- 
clusion that  the  plaintiff  was  not  to  be  believed.  For 
so  concluding  he  gave  as  the  reason  the  fact  that  the 
plaintiff  had  sworn  that  he  believed  the  old  securities  to  be 
good.  Some  of  them  probably  were,  upon  the  evidence,  but 
certainly  not  all,  nor  even  the  bulk,  but  after  all  he  was 
merely  expressing  his  opinion,  and  that  opinion  is  found, 
on  reading  his  whole  statement,  which,  of  course,  should  be 
done,  to  largely  rest  upon  the  final  success  of  the  engine. 

Why  deny  to  him  a  little  of  the  faith,  and  even  the  un- 
wisdom, so  abundantly  shewn  by  the  defendants,  who,  upon 
request  and  on  Tree's  mere  verbal  promise  that  all  would  be 
well,  gave  him  these  very  considerable  promissory  notes? 

The  plaintiff  has  not  shewn  in  the  transactions  with 
Tree  that  he  is  a  much  keener  or  wiser  man  than  the  de- 
fendants.    He,  too,  had   trusted  him.  to  a  much  greater 
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extent  even  than  the  defendants,  as  witness  the  large 
amount  of  unsecured  paper  held  by  him  prior  to  the  first 
of  the  transactions  in  question. 

*M  if  the  plaintiff  can  be  and  ought  to  be  accepted 
as  a  truthful  witness,  the  defence  must  fail. 

The  story  he  told  is  not  improbable.  It  is  supported  by 
and  in  line  with  the  documentary  evidence,  and  in  addition 
has.  as  I  have  pointed  out,  Taylor's  corroboration. 

Taylor's  statement  only  of  course  extends  to  the  first 
transaction,  although,  as  the  plaintiff  has  sworn,  he  was 
present  at  all  three.     He  was  not  asked  as  to  the  second 
and  third.    But  before  his  examination  at  New  York,  he 
fiad  been  seen  by  the  defendants'  solicitor,  who  knew  from 
rhe  plaintiff's  examination  for  discovery  what  the  plaintiff's 
>tury  was,  and  had  given  him  a  statement.    He  was  appar- 
ently not  an  unwilling  witness  for  the  defendants,  and  it 
niay,  1  think,  under  all  the  circumstances,  be  now  assumed 
that-  if  he  could  have  substantially  contradicted  the  plain- 
tiff as  to  the  other  transactions,  he  would  have  been  ques- 
tioned as  to  them.    And  Taylor's  evidence,  if  believed,  dis- 
poses of  practically  all  the  circumstances  of  suspicion  so 
much  relied  upon  by  the  defendants  and  to  which  I  have 
before  referred.     These  circumstances  all  point  to  the  as- 
sumption that   the   plaintiff   was  in  the  fraud   practically 
from  the  beginning. 

But,  as  Taylor  details  the  interview  of  1st  December, 
that  assumption  is  shewn  to  be  false,  unless  the  conspirators 
were,  when  no  one  but  themselves  was  present,  busy  with 
^eping  up  vain  and  meaningless  appearances.  If  that  meet- 
;njr  wa>  the  mere  culmination  of  a  pre-arranged  scheme, 
why  should  the  plaintiff  have  appeared  so  coy,  and  so  unpre- 
pared with  the  requisite  money?  Why  should  it  have  been 
necessary  for  Tree  to  coax  as  he  did,  and  to  finally  offer  to 
{*rmit  a  portion  of  the  proceeds  to  be  applied  on  the  old 
indebtedness?  And  if  the  theory  of  prior  knowledge  and 
participation  must,  in  the  light  of  Taylor's  evidence,  be 
abandoned,  what  is  left  to  which  to  apply  Clark's  impro- 
bable story,  or  the  evidence  of  the  cabmen  or  of  Moisey  ? 

It  may  be,  and  doubtless  is,  the  fact,  that  the  plaintiff 
*aw  in  the  proposition  an  advantage  to  himself  in  exchang- 
ing new  and  better  securities  for  the  old.  But  he  had  a 
Viral  right  to  do  that,  and  he  has  not  yet  by  any  means 
reached  the  end.     The  new  notes  have  to  be.  collected,  and 
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he  must  first  get  back  his  $5,000  in  cash,  the  venturing  of 
which  is  in  itself  very  good  evidence  of  good  faith,  before 
he  begins  to  reap  the  expected  benefit.  $1,000  of  it  has 
already  disappeared,  if  our  judgment  in  the  Sydney  Pearson 
case  stands.  And  it  would,  I  think,  be  a  bold  prophecy  to 
make,  that  in  the  end  his  whole  loss  will  be  confined  to  that. 
The  appeal  should,  in  my  opinion,  be  allowed  in  all  the 
actions  except  that  against  Sydney  Pearson,  with  costs,  and 
judgment  granted  in  favour  of  the  plaintiff  for  the  amount 
of  the  notes  and  interest,  and  for  his  costs  in  the  Court 
below. 

The  promissory  note  in  question  in  Wilson  v.  Sydney 
Pearson  is  one  of  the  series  in  question.  .  .  .  but  there 
is  the  additional  defence  that  the  note  of  defendant  is  not  a 
note  at  all,  that  it  is  merely  a  copy  of  a  note,  and  was-  so 
modified  upon  its  face  at  the  time  of  its  delivery  to  Tree. 
The  only  evidence  upon  the  subject  is  that  of  defendant, 
which  must  be  accepted.  He  says  that  he  had  given  a  note 
for  $1,000  on  the  same  understanding  as  the  others  had 
with  Tree,  but  that,  repenting,  he  had  some  days  later  de- 
manded it  back,  that  Tree  subsequently  gave  it  back,  but 
asked  for  a  copy  of  it.  The  body  of  the  copy  was  written 
by  Tree,  but  the  signature  at  the  end  is  that  of  the  defend- 
ant Pearson.  The  blank  form  upon  which  the  copy  was 
made  is  one  used  by  the  Canadian  Bank  of  Commerce.  At 
the  left  is  a  considerable  margin,  with  a  scroll  containing 
the  name  of  the  bank,  and  upon  this  margin  was  written  the 
word  "  copy."  The  greater  part  of  the  margin,  including  the 
scroll  and  the  word* "  copy  "  has  apparently  been  smoothly 
cut  off  and  entirely  removed,  but  leaving  the  remainder 
of  the  document  intact  and  apparently  regular  enough,  and 
in  form  a  promissory  note. 

The  removal  of  the  word  "  copy  "  and  the  subsequent 
uttering  to  plaintiff  was,  in  legal  effect,  a  forgery;  ano 
forgery  is,  at  least  prima  facie,  a  good  defence,  although 
where  the  signature  is,  as  here,  genuine,  it  may  not  be, 
if  defendant  has  been  guilty  of  such  negligence  as  to  create 
an  estoppel.  The  nature  and  character  of  what  is  in  law 
such  negligence  has  received  recent  and  authoritative  consid- 
eration in  more  than  one  case.  And  the  approved  definition 
appears  to  be  that  the  negligence  creating  the  estoppel  must 
lie  directly  connected   with   the  actual   negotiation   of   the 
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instrument  to  an  innocent  holder,  prior  negligence  in  the 
making  or  custody  of  the  instrument  not  being  sufficient. 
See  Colonial  Bank  of  Australasia  v.  Marshall,  [1906]  A.  C. 
oo9;  Baxendale  v.  Bennett,  3  Q.  B.  D.  525;  Schopheed  v. 
Earl  of  Londesborough,  [1896]  A.  C.  514;  Arnold  v.  Cheque 
Bank,  1  C.  P.  D.  578;  Lewes  Sanitary,  etc.,  Co.  v.  Barclay,  22 
Times  L.  E.  737. 

There  is,  1  think,  no  evidence  of  any  such  negligence. 
It  wa*,  of  course,  an  unusual  and  even  an  extraordinary 
thing  foT  Tree  to  ask  or  for  defendant  Pearson  to  give  a  copy 
oi  a  note  which  had  been  wholly  recalled.  But  defendant 
is  a  farmer,  not  perhaps  much  accustomed  to  sucli  matter^ 
and  may  have  been  for  that  reason  the  more  easily  peiF 
suaded  to  do  what  was  certainly  a  very  foolish  thing.  But 
the  instrument  he  gave  was  in  its  then  form  a  perfectly 
innocent  affair,  and  could  only  be  made  effective  as  a  note 
by  the  commission  of  a  crime,  and  he  was  in  no  way  hound 
to  anticipate  that. 

The  instrument  sued  on  is  not  and  never  was  a  promis- 
sory note,  and  defendant  has  done  nothing,  in  my  opinion, 
to  prevent  him  from  proving  that  fact. 

The  appeal  should,  therefore,  as  to  this  defendant,  r>e 
dismissed  with  costs. 


Moss,  C.J.O.,  Osler  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J. A.,  dissenting  (except  in  the  Pearson  case)] 
was  of  opinion  that  the  actions  were  properly  dismissed, 
for  reasons  given  in  writing. 


Teetzel.  J. 


June  6th.  19n:. 


CHAMBERS. 

OSTERHOUT  v.  FOX. 

Costs— Scab  of — Amount  Recovered  —  Ascertainment  —  Covb- 
Mnl^-Amount  Due  under  —  Deduction  —  Division  Pour? 
Jurisdiction. 


Appeal  by  defendants  from   the  ruling  of  the  taxing 
officer  at  Belleville  that  plaintiff's  costs  of  an  action  in  the 
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High  Court  should  be  taxed  on  the  County  Court  scale, 
instead  of  on  the  Division  Court  scale,  plaintiff  having 
recovered  judgment  at  the  trial  for  $193.50,  and  the  trial 
Judge  having  refused  to  certify  as  to  costs. 

T.  L.  Monahan,  for  defendants. 
J.  H.  Spence,  for  plaintiff. 

Teetzel,  J. : — The  action  was  to  recover  $433  for  alleged 
arrears  of  fixed  annual  sums  secured  to  the  plaintiff  during 
his  life  under  a  covenant  contained  in  a  deed  signed  by  the 
defendants,  and  also  for  damages  for  the  defendants'  failure 
to  supply  the  plaintiff  with  certain  articles,  as  provided  in 
another  covenant  signed  by  them. 

The  trial  Judge  decided  that  the  plaintiff  had  no  cause 
of  action  in  respect  of  the  latter  claim,  but  awarded  him 
judgment  for  $193.50  as  balance  due  in  respect  of  the  money 
covenant,  deducting  payments  made  by  the  defendants. 

Viewing  the  action  in  the  light  of  the  findings  of  the 
1rial  Judge,  it  seems  to  me  impossible  to  say  that  this  case 
was  not  of  the  proper  competence  of  a  Division  Court,  under 
sec.  72  of  the  Division  Courts  Act;  as  amended  by  4  Edw. 
VII.  ch.  12,  and  therefore  under  Rule  1132  Division  Court 
costs  only  should  be  allowed. 

The  covenant  signed  by  the  defendants  clearly  fixes  the 
annual  payments,  and  therefore  the  original  amount  of 
plaintiff's  claim  is  ascertained  in  the  manner  required  by 
the  Act,  and  no  evidence  is  required  beyond  the  production 
and  proof  of  the  document  to  prove  such  original  amount. 

The  ruling  of  the  taxing  officer  appears  to  have  been 
influenced  by  an  erroneous  view  of  the  pleadings  and  of  the 
manner  in  which  the  trial  Judge  treated  the  payment  of 
$69.  Tn  his  report  he  says :  "  In  this  action  the  amount 
actually  found  due  by  the  trial  Judge  under  the  wrritten 
agreement  was  over  $200,  but  the  amount  was  reduced  by 
the  equitable  allowance  by  the  Judge  in  the  way  of  set-off 
of  the  sum  of  $69,  reducing  the  amount  to  less  than  $200, 
which  is  not  set  up  in  the  pleadings." 

What  the  trial  Judge  says  is :  "  That  for  the  annuity 
for  7  years  in  all  the  plaintiff  is  entitled  to  recover  $37.50* 
for  each  year,  making  a  total  of  $262.50,  but  against  that 
must  be  offset  the  sum  of  $69,  which  I  find  was  paid  by  the 
defendants  the  Foxes  to  one  Dunnett,  a  creditor  of   the 
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1  whom  they  had  not  in  anj    &xiy  undertaken  to  pay 
m  part  of  the  bargain  when  they  took  the  farm  wrer,  but 
-tMjuently    paid   at    the    plaintiffs   req 
-nn  leaves  a  balance  of  $193*50,  i"r 
awarded  for  the  plaintiff  with  costal3 
Among  other  defence?  tin  -tents  plead  payn. 

and,  Up  [ootid,  the  plaintiff  should  have 

for  the  p  reducing  his  claim  to  Division 

:  JDnediction. 
Th?  appeal  must  be  allowed,  but   1   think  it  should  he 


June  <;ml  fc&Ot. 


TRIAL. 

HARRIOTT  v.  BKBNXA& 

Frit**  —  Agent's    i  ion    on     8ak    of 

—Finding  Pvreka&r — 8aU  b$  Principal  to  Awtfwr 

f  Curt t nut — Brroth  of  Implied  Cnnlract  to  Ac- 

r.s  —  Quantum  Meruit  —  Amtndr 


ate  agents  to  recover  a  commission  of  $£25 
irohaaer  for  land  offered  for  Bale  bj  defendant 

>ttawa.  for  plaintiffs 

or  defendant- 

-Defendant   employed   plaintiffs,  who 
I mi  of  real  eatate  agents,  to  sell  certain  property  tit  hip 

*awa,  at  $9,000.  for  which  they  were  to  he  paid  by  him 

2  J   per  eent.  i.e.,  $225,  commiasion.     Thev 

;    r       -er  able  and  willing  to  pay  the  price,  and 

tier  from  him  to  defendant.     Defend- 

January  given  a  written  option  to  L.  to  sell  him 

iption  expired  15th  February, 

ired  it   wa>  renewed 

a  mere  offer  to  selh  without  con- 

n-vont ui;  nit  from  -filing 

It  sn  inclined.    On  Wednesday   27th 

roposed  pureha^er,  signed  an  offer  to 
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purchase  the  property,  and  this  was  taken  by  Acres,  one  of 
the  plaintiffs,  to  defendant  on  Thursday  28th  February. 
Defendant  made  no  objection  to  the  terms  of  the  oiler  to 
purchase,  but  said  that  he  wanted  to  look  into  the  matter. 
Beyond  any  question,  he  desired  to  make  use  of  the  offer 
of  McC.  as  a  lever  to  move  L.  to  purchase,  and  thereby,  if 
possible,  avoid  the  payment  of  any  commission.  He  went  to 
L.,  told  him  that  he  had  an  offer  for  the  property,  and  if  L. 
wanted  it  he  would  have  to  act  at  once.  L.  bought,  and 
thereupon  defendant  telephoned  plaintiffs  that  he  had  sold 
to  another. 

I  find  the  above  as  facts,  and  would  add  that  I  consider 
the  evidence  of  all  of  the  witnesses  except  defendant  worthy 
of  belief.  I  do  not  accept  the  evidence  of  defendant  where 
it  is  contradicted. 

Many  cases  have  beeD  decided,  under  not  dissimilar  cir- 
cumstances, as  to  the  rights  of  an  agent  for  sale  where  the 
land  is  not  sold  to  the  purchaser  whom  he  secures.  These 
rights  will,  of  course,  depend  upon  the  exact  words  of  the 
contract.  For  example,  if,  as  in  Adamson  v.  Yeager,  10  A. 
R.  477,  the  contract  is  that  the  agent  is  entitled  to  commis- 
sion only  when  the  property  is  disposed  of,  he  cannot  sue  for 
commission  at  all,  but  only  for  a  quantum  meruit.  So,  as  iD 
Topping  v.  Henley,  3  F.  &  F.  325,  if  the  contract  is  for  the 
principal  to  pay  a  commission  if  he  procures  a  loan;  or,  as 
in  Packett  v.  Badger,  1  C.  B.  296,  where  the  agent  was  to 
look  out  for  a  purchaser,  stipulating -for  a  commission  of  H 
per  cent,  of  the  purchase  money;  or,  as  in  Bull  v.  Price,  7 
Bing.  237,  where  the  contract  was  to  give  the  agent  2  per 
cent,  on  the  sum  obtained.  In  all  such  cases  the  agent  is 
driven  to  a  quantum  meruit.  But  if  the  contract  were  that 
he  is  to  find  a  purchaser  able  and  willing  to  purchase  at  the 
stipulated  price,  then  if  he  find  such  purchaser  he  has  done 
all  that  he  is  called  upon  to  do  to  earn  his  commission:  Mac- 
Kenzie  v.  Champion,  12  S.  C.  R.  649,  655. 

I  think  that  plaintiffs  had  done  all  that  they  were  called 
upon  to  do  when  they  on  28th  February  produced  a  pur- 
chaser ready  and  willing  to  purchase;  and  the  conduct  of  de- 
fendant was  inconsistent  with  fair  dealing.     .     .     . 

[Reference  to  Sibbald  v.  Bethlehem  Iron  Co.,  83  X.  Y. 
378.1 

Whether  in  the  present  case,  as  I  think,  plaintiffs  were 
only  to  find  the  purchaser,  and  have  therefore  done  every- 
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i  round  to  do  to  earn  their  cxmtmLSaLon  a* 

i  the)  were  entitled  only  u>  a  quantum 

damages,  1  think  immaterial.    A  proper  amount 

-J  «.s  danii:  breach  of  the  implied  agreement 

to  accept  a  purchaser  found  by  plaintiffs  is  $225.     A  proper 

I'.nr  lor  the  work  done  by  them  ib  euualh  $225. 

Aad,  fcoirew  the  case  be  put,  plaintiffs  are  entitled  to  re- 

■  from  defendant 

ver,  contended  that  the  offer  to  purcha 

»as  contemplated.     Defendant  made  no  objections 

■if  the  offer;  no  evidence  is  given  that  this  Lb 

m  of  offer;  and  there  is  00  foundation  for 

-smart  that  the  offer  ie  for  a  small  part  of  the  pur* 

iO  be  paid  in  cash  and  the  balance  in  10  days. 

plaintiffs  for  $£25  and  easts  on  the  proper 
v  amendments  may  be  made  to  the  record  which 
ed  to  make. 


June  6th,  1907. 


trial, 

BA3TK  v.  DTTERJfATIONAL  PORTLAND 

CEMENT  CO. 

JWi&Ir  Assignment — Order  for  Payment  of  Moneys  Payable 
**&r  Ccmimrt  fa  Creditors  of  Contractor  —  Validity  as 
«tfatW  Judgment  Creditors  of  Contractor  —  Judir 

—Assignment  of  Whole  Debt — Security  for 
W4$ — Notice — Money  in  Gitstodia  Le$U — Tnterpkadn- 


-pleader  issue,  tried  without  a  jury  at  Ottawa, 

ftrDDELL,  J. :— A  firm  of  Clement  &  Leal  had  a  contract 
J*  pwiug  with  the  corporation  of  the  town  of  Perth.    De- 
ad ranee  from  the  Sovereign  Bank>  they  went  to 
•   the  bank  at  Perth  and  arranged  to  £ire  an 
pQ0Bt  of  all  moneys  due  or  to  become  due  from  the 
» r  the  contract  a-  security  for  the  repayment  of 
made  them. 
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A  document  was  executed  by  Clement  &  Leal  as  follows : 
'rFrom  the  Sovereign  Bank  of  Canada,  Perth,  Ont.,  July 
21,  1906.  To  Corp.  Town  of  Perth.  We  hereby  assign, 
transfer,  and  make  over  to  the  Sovereign  Bank  of  Canada 
any  money  or  moneys  due  or  which  may  become  due  from 
the  corp.  of  the  town  of  Perth/1 

Notice  was  given  as  follows:  "  From  the  Sovereign  Bank 
of  Canada,  Perth,  Ont.,  July  23,  1906.  To  the  Town  Clerk, 
Perth,  Ont.  Dear  Sir:  Please  note  that  we  have  taken  an 
order  from  Messrs.  Clement  &  Leal  for  any  moneys  which 
may  become  due  them  from  the  corp.  town  of  Perth.  If 
you  hand  us  the  cheques,  we  will  see  that  they  are  properly 
indorsed  by  them.  Yours  truly,  C.  A.  MacMahon,  manager." 
The  following  day  the  clerk  of  the  town  came  into  the 
bank  and  asked  to  see  the  order.  This  was  shewn  to  and 
examined  by  him,  and  thereafter  the  moneys  to  which  the 
contractors  became  entitled  were  paid  by  cheque  drawn  to 
their  order  but  handed  to  the  bank.  The  contractors  were 
entitled  only  on  account  of  this  one  contract  to  receive  any- 
thing from  the  town,  of  which  the  bank  manager  was  fully 
aware. 

The  contractors  lived  in  Marmora,  and  on  12th  Novem- 
ber they  made  an  assignment  in  Marmora,  in  the  following 
words:  "Marmora,  Nov.  (?)  1906.  To  the  Corporation  of 
the  Town  of  Perth  and  to  the  Sovereign  Bank  of  Canada. 
Perth.  We  hereby,  for  and  in  consideration  of  advances 
heretofore  made  to  the  undersigned,  assign,  transfer,  and 
make  over  to  the  Sovereign  Bank  of  Canada,  Marmora 
branch,  as  a  general  and  continuing  collateral  security,  bal- 
ance of  the  account  against  the  corporation  of  the  town  of 
Perth  now  assigned  to  the  Sovereign  Bank  of  Canada,  Perth 
branch.''     (Signed  by  Clement  &  Leal.) 

This  document  was  sent  to  the  manager  of  the  Sovereign 
Bank  at  Perth  with  a  request  that  it  should  be  shewn  to  the 
officials  of  the  town,  but  this  was  not  done.  The  bank  man- 
ager at  Marmora  also  knew  that  there  was  but  one  contract 
from  which  Clement  &  Leal  would  become  entitled  to  re- 
ceive money  from  the  town. 

Moneys  were  advanced  from  time  to  time  by  the  Perth 
branch  after  the  execution  of  the  above  assignment  to  them, 
but  none  by  the  Marmora  branch  after  the  execution  of  the 
assignment  last  set  out  above.     To  the  Perth  branch  some 
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*2.W0  is  still  owing,  and  to  the   Marmora  branch  about 
*IMK  with  interest  added  in  each  case. 

The  International  Portland  Cement  Company  obtained 
judgment  against  Clement  &  Leal  on  28th  November,  1906, 
for  $1,195.22  and  costs  taxed  at  $56.88,  and  procured  a  gar- 
nishing order  on  18th  December,  whereby  the  town  cor- 
poration were  ordered  to  pay  $2,290.50,  part  of  the  money  & 
now  in  their  hands,  and  by  them  owing  to  Clement  &  Leal, 
into  the  hands  of  the  sheriff  of  the  county  of  Lanark,  under 
^et•.  31  of  the  Creditors'  Kelief  Act — as  also  any  further  sum 
that  might  become  due  to  the  contractors. 

A  number  of  creditors  of  Clement  &  Leal  also  obtained 
judgments  against  them  in  the  Division  Court,  and  on  6th 
May,  1907,  an  order  was  made  by  the  local  Judge  at  Perth 
tor  an  interpleader  issue,  wherein  the  International  Port- 
land Cement  Co.  should  represent  all  the  judgment  creditors, 
and  the  issue  to  be  tried  should  be  whether  the  moneys  paid 
in  or  to  1*  paid  in  to  the  sheriff  were  the  property  of  the 
Sovereign  Bank  of  Canada  as  against  these  judgment 
creditors. 

This  issue  came  down  for  trial  before  me  at  the  Ottawa 
non-jury  sittings,  3rd  June,  where  the  foregoing  facts  ap- 
peared. 

The  first  matter  which  at  the  trial  received  attention  is 

the  question  whether  the  said  assignments  are  within  sec. 

o\  sub-sec.  5,  of  the  Judicature  Act.    This  sub-section  wa» 

introduced  by  60  Vict.  ch.  15,  sec.  5,  and  is,  totidem  verbis, 

the  English  sec.  25  (6)  of  the  Judicature  Act  of  1873  (36  & 

^  Viet.  ch.  66.)     There  have  been  many  decisions  upon  the 

-abjection  in  the  English  Act,  by  which  decisions  I  am,  of 

♦•ourse.  bound:   Trimble  v.  Hill,  5  App.  Cas.  342,  344.     I 

have  not  found  it  easy  to  reconcile  all  the  cases.     It  is  to  be 

iK>ted  that  the  assignment  must  be  an  absolute  one,  not 

purporting  to  be  by  way  of  charge  only,  and  to  be  of  a  debt 

<-»r  other  legal  chose  in  action. 

At  the  trial  it  was  admitted  by  both  bank  managers  that 
tm»*  alignments  they  took  were  simply  security  for  the  re- 
?amient  of  the  advances  they  made  or  should  make.  At 
~M  glance  this  would  seem  to  bring  them  within  Mercantile 
Bank  of  London  v.  Evans,  [1899]  2  Q.  B.  613.     .     .     . 

[Beference  to  that  case  and  to  Comfort  v.  Betts,  [1891] 
:  Q.  B.  T3?;  Tancred  v.  Delagoa  Bay  B.  W.  Co.,  23  Q.  B.  D. 
"#!*:  Durham  v.  Robertson,  [1898]  1  Q.  B.  765;  Hughes  v. 
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Pump  House  Hotel  Co.,  [1902]  2  K.  B.  190,  197;  Jones  v. 
Humphreys,  [1902]  1  K.  B.  10.] 

The  test  would  seem  to  be,  does  the  document  purport 
to  assign  all  the  debt,  though  that  may  be  simply  secur- 
its  for  a  possibly  smaller  sum,  or  does  it  purport  to  assign 
only  sufficient  of  the  debt  to  secure  the  amount  of  the  ad- 
vance? .  .  .  Cozens  Hardy,  L.J.,  considers  that  the 
Evans  case  was  decided  as  it  was  because  the  Court  held 
that  there  was  not  an  assignment  of  the  whole  debt. 

It  is  not,  however,  in  the  view  I  take  of  the  present 
case,  necessary  to  decide  whether  the  assignments  to  the 
bank  fall  within  the  sub-section,  if  they  can  be  considered 
good  equitable  assignments.  If  they  are,  since  the  creditors 
can  take  no  higher  rights  than  the  debtor,  the  assignments 
must  prevail  here :  Thomson  v.  Macdonnell,  13  0.  L.  R.  653, 
8  O.  W.  R.  721;  Neale  v.  Molineux,  2  C.  &  K.  672.  And: 
the  fact  that  the  money  is  in  custodia  legis  does  not  injure3 
but,  if  anything,  assists,  the  bank. 

That  the  statute  has  not  affected  the  principles  of  equit- 
able assignment  is  clear:  Durham  v.  Robertson,  [1898]  1 
Q.  B.  765,  769,  770;  Hughes  v.  Pump  House  Hotel  Co., 
[1902]  2  E.  B.  190,  196;  Alexander  v.  Steinhardt,  [1903] 
2  K.  B.  208:  Lane  v.  Dungannon  Driving  Park  Association 
22  O.  R.  264;  Quick  v.  Township  of  Colchester  South,  30 
O.  R.  614;  Elgie  v.  Edgar,  9  O.  W.  R.  614;  Re  McRae,  6  0. 
L.  R.  238.     ... 

Notice  is.  not  required  to  perfect  the  transfer  as  between 
assignor,  assignee,  and  debtor;  the  effect  and  object  of  notice 
being  to  protect  the  assignee  against  further  assignments 
or  any  other  right  of  set-off  and  secure  the  debtor  againsl 
other  claims:  Rennie  v.  Quebec  Bank,  1  O.  L.  R.  303,  and 
cases  cited  at  p.  308. 

The  want  of  notice  in  the  case  of  the  Marmora  assign- 
ment becomes  immaterial  if  that  be  a  good  equitable  assign- 
ment. 

In  view  of  the  decisions  in  Lane  v.  Dungannon  Driving 
Park  Association  and  Edgar  v.  Elgie,  in  our  own  Courts,  and 
of  such  oases  as  Tailby  v.  Official  Receiver,  13  App.  Cas.  523 
in  England,  I  think  it  impossible  to  say  that  either  of  the 
documents  held  by  the  bank  is  not  a  perfectly  good  equitable 
assignment. 

Without  deciding  whether  the  bank  could  in  either  case 
have  sued  the  town  without  adding  the  assignors  as  plain- 
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Loney  paid  in  or  to  be  paid  in  to 
the  bank. 

to  dispose  of  the  whole  inter- 
ief  end  ants  will  pay  the  costs  of 
iffs  of  the  application  for  inter- 
leading  up  to  the  order,  also 
and  judgment.  The  sheriff  will 
aoneys  in  his  hands  sufficient  to 
lims  with  interest,  but  not  any 
ild  in  no  event  come  out  of  the 
Is.)  The  remainder  will  be  ap- 
itors'  Relief  Act.  The  fees  of 
k>  far  as  they  are  applicable  to 
nk  is  declared  entitled,  are  not 
at  by  defendants — the  intentioo 
enses  of  the  sheriff  and  others 
claim  to  the  fund  in  the  hands 
11  be  paid  by  those  making  the 
nfounded.     .     .     . 


June  6th,  190?. 

tIAL. 

£  COUNTY  LOAN  CO. 

Effect  of  Order  —  Continuance  of 
Company  —  Lease  of  Lands  — 
wenant  in  Lease  —  Breach  after 
ice  of  Liquidators — Sale  of  Pro- 
f  Plaintiff — Damages  for  Breach. 

County  Loan  Co.,  a  company  in 
1  Trust  Co.,  the  liquidators,  for 
enant  or  provision  contained  in 


for  defendants. 

member,  1904,  the  York  County 
he  property  since  known  as  No. 
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5  High  Park  Boulevard  for  the  term  of  3  years  and  5 
months,  the  lease  containing  the  following  clause:  "Pro- 
vided that  if  the  lessors  obtain  during  the  said  term  an  offer 
to  purchase  the  said  premises,  before  accepting  the  same 
the  lessee  shall  be  given  the  option  of  purchasing  on  same 
term*  as  in  said  offer." 

On  16th  December,  1905,  an  order  was  made  declaring 
the  York  County  Loan  Co.  insolvent  within  the  meaning  of 
the  Winding-up  Act,  directing  it  to  be  wound  up,  and  ap- 
pointing the  National  Trust  Co.  provisional  liquidators.  .  . 
The  trust  company  were  afterwards  appointed  permanenl 
liquidators. 

On  31st  January,  1906,  the  property,  with  a  large  mini 
I  or  of  others,  was  advertised  for  sale  by  the  liquidators,  anc 
on  19th  February  S.  C.  Halligan  made  a  written  offer  t( 
buy  at  $9,000.  This  was  not  carried  out.  On  7th  Ma} 
Halligan  made  another  offer  in  writing  to  purchase  th< 
property  in  question  with  a  few  additional  feet  of  land  a 
$9,450.  This  was  on  the  same  day  approved  by  the  officia 
referee,  and  on  16th  June  the  liquidators  wrote  to  plaintif 
that  the  premises  had  been  sold  to  Halligan,  and  that  plain 
tiff  should  in  future  pay  rent  to  him.  This  was  followed  oi 
25th  June  by  a  letter  from  plaintiff's  solicitors  to  the  liqui 
dators  saying  that  the  offer  should  have  been  submitted  t< 
plaintiff  and  he  given  an  opportunity  of  purchasing  befon 
1  lie  sale  was  closed.  The  liquidators  on  27th  June  answere< 
that  the  property  had  been  sold  at  the  repeated  requests  o 
plaintiff's  wife,  and  that  "  ample  opportunity  was  given  hin 
to  make  an  offer  for  the  house  if  he  so  desired." 

Plaintiff  commenced  and  has  since  continued  to  pay  ren 
under  protest  to  Halligan.  It  was  admitted  that  the  pro 
perty  had  been  conveyed  to  Halligan,  and  that  before  th 
acceptance  of  his  offer  there  had  been  no  formal  submissioi 
of  the  same  to  plaintiff  and  opportunity  given  him  of  pur 
chasing  on  the  terms  of  Halligan's  offer. 

The  defence  is  based  upon  the  contention  that  the  claus 
in  question  in  the  lease  is  not  binding  upon  the  liquidators 
jind  that  the  property  was  sold  with  plaintiffs  knowledg 
and  consent  and  upon  the  request  of  his  wife. 

Before  bringing  action  plaintiff  applied  to  the  referee  fo 
leave  for  such  purpose,  which  was  refused,  but  upon  appes 
Meredith,  C.J.,  reversed  the  order  of  the  referee  and  gav 
plaintiff  leave   to   institute   and   prosecute   such   action   o 
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)iinty  Loan  Co.  and  the  Uquida- 
L  and  the  material  for  that  ap- 

it  of  plaintiil  and  examinations 

nith  and  Frank  B.  Pone  her,  the 

of   the   tmst   eompanv; 

n    the  Chief  Jum 

ed  bv  the  defence,  I  ain  of  opin- 

er  in  no  way  cut  down  the  right* 

position  as  lessee  of  the  pro* 

entitled  to  by  virtue  of  the  pro- 
iurehai*e*  The  only  effect  of  the 
rent  the  company  from  carrying 
>  far  &6  i.>,  in  the  opinion  of  the 
e  beneficial  winding-up  thereof; 
11  the  corporate  powers  of  the 
affairs  of  the  company  are  wound 
ee.  80. 

ith   the   approval    of    tin-   Court, 

te  company  for  the  purposes  at 

5  u  in  the  name  and  on  behalf  of 

"i  tot  mch  purp>.  the 

\. 

he  company  is  being  wound  up, 
ioy,  present  or  future,  certain  Of 
ed  or  unliquidated  damages,  shall 
ust  the  company :  see,  69. 
»  be  somewhat  in  the  position  nf 
ed  by  the  Court  to  represent  the 

Of  tlir  \<t,  no1  a-  an  assign 
leniative  ol  the  company  (or  fee 
.  The  liquidator  has  power,  with 
L  tit  sell  thr  real  estate  of  the 
Lqttid&tore  were  authorized  to  sell 
i>uld  -ill  onlj  subject  to  the 
lintifPs  Lease;  poi  otild  l>6 

plaintiffs  term,  and  the  provision 
to  purchfl  F  think,  equally 

v.  Winn  the  liquidator  obtained 
the  company,  which 
;aintng  the  offer,  and  hairing  rib* 
uidators,  I  think,  were  bound  to 
eeonlaner  with  the  terms  of  the 
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Plaintiff  knew  the  liquidator  was  making  efforts  to  sell 
the  property;  his  wife  led  Mr.  Smith  and  Mr.  Poucher  to 
think  she  wished  it  sold,  so  that  she  might  leave  and  the 
lease  be  terminated,  and  these  gentlemen  supposed  they 
were  doing  her  a  kindness  by  effecting  a  speedy  sale,  and 
taking  for  granted  that  plaintiff  was  taking  the  same  posi- 
tion, they  omitted  to  comply  with  the  proviso  in  the  lease. 
Mr.  Smith,  .at  an  earlier  stage  of  the  liquidation,  knew  of 
the  proviso  in  question,  and  doubtless,  had  it  not  been  for 
the  wishes  of  Mrs.  McCarter,  as  he  understood  them,  would 
have  followed  the  conditions.     .     .     .     Plaintiff,  however, 
says  he  was  not  aware  of  these  requests.     .     .     .     ;  that  he 
had  no  opportunity  to  purchase  upon  the  terms  of  the  Hal- 
ligan  offer;  and  it  is  not  suggested  that  he  had.     The  letters 
shew  that  the  position  taken  by  the  liquidators  was  that 
ample  opportunity  was  given  to  plaintiff  to  make  an  offer  if 
he  desired.     This  is  quite  true,  but  plaintiff's  right,  I  think, 
was  more  than  that,  and  the  liquidators  were  bound  to  give 
him  the  opportunity  before  accepting  the  Halligan  offer 
to  purchase  upon  the  terms  of  that  offer.     This  was  not 
done.     Plaintiff,  I  find,  did  not  waive  his  right;  his  know- 
ledge of  the  attempt  to  sell,  of  the  advertising,  etc.,  doe« 
not  deprive  him  of  his  right  under  the  contract,  as  I  think. 
He  says  he  would  have  purchased  on  the  terms  of  Halligan's 
offer.     I  have  no  reason  to  suppose  that  is  not  the  fact. 

I  think  defendants  the  York  Loan  Co.  are  liable  four 
breach  of  contract. 

The  damages  are  difficult  to  fix.  Plaintiff  values  the 
property  at  $11,000;  Holmes,  $13,725;  Polley,  $12,800.  Fo<r 
defendants  Poucher  says  $10,000  now,  and  that  the  value 
has  increased  about  10  per  cent,  since  the  sale.  Smith  and 
Armstrong  say  it  was  well  sold.  Suydam  says  $8,500  to 
$9,000,  and  Pearson  from  $8,000  to  $9,000.  I  am  unable 
upon  the  evidence  to  fix  the  value  with  any  accuracy.  I  feel 
that,  as  defendants  were  acting  as  they  thought  accoirding 
to  the  wishes  of  Mrs.  McCarter,  the  visitation  of  damages 
for  breach  of  the  contract  should  be  upon  the  lowest  reason- 
able scale,  and  these  I  fix  at  $500. 

Judgment  for  plaintiff  against  defendants  the  York 
Conntv  Loan  Co.  for  $500  and  costs. 


R  v.  CLARKE.  169 

June  6th,  190 7. 

TRIAL. 

!K  v.  CLAKKE. 

t  of  Moneys  Arising  from  Contract 
nt — Death  of  Donor — Solvency — 
sue — Costs.  * 

linistrator  of  the  estate  of  an  in- 
laiming  a  fund,  which  was  part  of 
ite,  under  a  voluntary  assignment 
j  time. 

I  settled  in  modern  law  that  to 
rignment  by  writing,  no  particular 
led.  An  engagement  or  direction 
debt  or  fund  of  money  constitutes 
f  so  much  as  is  dealt  with.  When 
irely  of  a  voluntary  character,  is 
the  transaction  between  donor  and 
e  right  to  obtain  the  money  vests 
ter  is  further  prosecuted,  and  the 
he  custodian  of  the  fund  or  the 
ssignee  is  the  only  person  who  can 
ve  an  effectual  discharge.  These 
tablished  by  Harding  v.  Harding, 
ck,  [1891]  1  Ch.  87;  and  Ke  Grif- 

enter  into  an  examination  of  the 
parties  in  order  to  see  if  any  con- 
ic there  was  a  valid  and  completed 
by  the  deceased  in  favour  of  the 
3s,  which  was  handed  over  to  the 
athority  for  the  payment  to  the 
ee  to  be  derived  from  the  moneys 
Penetanguishene  contract,  which 
iisly  assigned  to  the  bank.  Th  e 
signment  was  not  disturbed  by  the 
moneys  came  to  the  hands  of  the 
hew  that  had  the  moneys  been  re- 
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i-traior  ifi  eiaimir.sr  tnrr  fund  in  creation  now  in  Court 
f#'#*  it  -/;'>*>.  d  r,e  p=*d  oat  rataKj  to  m-:-:her  and  child  afte! 
4*-<\\(  ur,%  their  «*u.  So  e»j~t«  to  the  a»im  narrator.  thoug* 
h(-  *t'.ou\fi  get  them  from  the  estate.  The  amount  to  h» 
<\)'>Att\  v*  WS>.  and  half  should  go  to  each  claimant.  Th* 
infant  -  -hare  to  remain  in  Court  subject  to  any  claim  tht 
mother  may  have  for  maintenance. 


Juxe  6th,  190T 

DIVISIONAL  COURT. 

W ATKINS  v.  TORONTO  R.  W.  CO. 

Sired  Railway* — Injury  to  Person  Attempting  to  Get  on  Cga 
and  Consequent  Death — Negligence — Findings  of  Jury — 
Cantrilrutory  Negligence — Ultimate  Negligence — Dismissa 
of  Action. 

Appeal    by    plaintiff   from   judgment   of   Riddell,   J. 
9  O.  W.  II.  702,  dismissing  action. 

John  MacGregor  and  E.  A.  Forster,  for  plaintiff. 
D.  L.  McCarthy,  for  defendants. 

The  Court  (Meredtth,  C.J.,  Teetzel,  J.,  Anglin,  J.) 
dismissed  the  appeal  with  costs. 
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June  7th,  1907. 

TRIAL. 

?  v.  BISSONETTE. 

imple  Contract  Debt — Payments  on 
ignee  for  Benefit  of  Creditors  under 

price  of  goods  sold.    Defence,  Stat- 

r  plaintiff, 
for  defendant. 

iff  sold  defendant  goods  at  various 
1900,  to  28th  February,  1901;  de- 
on  account  on  31st  October,  1900. 
endant  made  an  assignment  for  the 
the  usual  form;  and  his  assignee 
•count  of  dividend  applicable  to  the 
sing  made  on  27th  June,  1901,  and 
laintiff  brought  this  action  for  the 
>n  15th  February,  1907;  the  only 
Limitations. 

ictum  of  Bracton  to  the  contrary, 

was  at  the  common  law  no  limita- 

svhich  an  action  ex  contractu  could 

Limitations,  2nd  ed.,  p.  11.     The 

,  be  read  with  some  approach  to 

Act  of  21  Jac.  I.  ch.  16  still  ve- 

seen  that  the  statute  itself  contains 

imple  contract  debt  in  terms  saving 

Such  a  saving  has,  however,  as  in 

t,  been  held  by  the  Judges  to  be 

•f  money  charged  upon  land,  etc., 

>us  Real  Property  Limitation  Acts, 

.  27  (Imp.),  37  &  38  Vict,  ch.  57, 

O.  1897  ch.  133,  sees.  22,  23,  there 

yrment  of  some  part  of  the  purchase 

therein  tolling  the  statute. 

nay  be  found  in  which  a  person  in 

r  or  the  like  has  made  payments  on 


174  THE   ONTARIO    WEEKLY   REPORTER. 

now  owned  by  me,  and  also  the  house  wherein  I  live  and  the 
curtilage  and  outbuildings  thereof."  The  devisee  A.  L. 
Thompson  is  the  plaintiff. 

The  land  and  barn  in  dispute,  if  they  do  not  belong  to 
plaintiff,  go  to  defendant  Eleanor  Jose  in  trust  for  her  son 
William  W.  Jose,  under  another  clause  of  the  same  will, 
which  is :  "I  give  and  devise  all  those  portions  of  the  north 
halves  of  lots  26  and  27  in  the  1st  concession  of  the  township 
of  Clarke,  now  in  the  village  of  Newcastle,  as  yet  undevised, 
unto  Eleanor  Jose,  wife  of  Stephen  Jose,  in  trust  for  her 
son  William  W.  Jose/' 

If  there  can  be  found  what  exactly  fits  the  devise,  then 
that  passes  by  the  will,  and  parol  evidence  is  not  admissible 
to  shew  that  the  testator  intended  something  else:  Lawrence 
v.  Ketcheson,  4  A.  E.  406. 

I  allowed  parol  evidence  only  to  shew  the  occupation  of 
the  devised  property  by  the  testator  and  those  under  him, 
to  get  his  environment,  to  put  myself,  as  far  as  possible, 
in  his  place  or  in  the  position  in  which  he  stood,  and  so 
get  his  mind  when  making  his  will.  This  is  warranted :  see 
Weber  v.  Stanley,  16  C.  B.  N.  S.  698;  Stanley  v.  Stanley, 
2  J.  &  H.  491. 

The  will  was  made  on  12th  April,  1899,  and  the  testator 
died  on  9th  May,  1905.  The  testator  owned,  with  other 
lands,  the  east  half  of  the  north  half  of  27,  the  north  half 
of  26,  and  the  northerly  58  acres  of  25,  all  in  the  1st  con- 
cession of  Clarke.  His  residence  was  at  the  north-east  cor- 
ner of  the  west  half  of  the  north  half  of  lot  26.    Attached* 

t 

to  his  residence  was  a  lawn,  to  the  south  of  the  lawn  was 
a  garden,  and  to  the  south  of  the  residence  were  kitchen, 
shed,  and  outhouse.  .  .  .  The  residence  and  all  just 
described  are  and  were  wholly  enclosed.  Farther  to  the 
south  and  adjoining  the  residence  property  is  a  triangular 
piece  of  property,  enclosed,  narrowing  to  the  south,  and 
terminating  at  a  point  where  the  crossing  wras  usually  made 
to  enter  upon  the  east  half  of  the  north  half  of  lot  26.  On 
this  triangular  piece  of  land  is  a  barn.  Between  the  barr 
and  the  land  enclosed  with  the  residence  is  what  is  called 
the  barn-yard.  Plaintiff  claims  this  triangular  piece  of 
land  with  the  barn  upon  it,  and  the  right  of  way,  as  pac- 
ing to  him  under  the  will.  Plaintiff  claims  under  the  word 
"  curtilage  v  and  also  that  the  barn  is  an  outbuilding  men- 
tioned in  the  will  and  intended  bv  the  testator. 


vW.\ 


1 76 


89,  the  testator  leased  to  the  Col- 
the  north    half    of    26  HI 

eopt  the  dwelling-house^  out-build- 
in'  jian  .ii  said  lot  then  occupied 
reserving  to  the  lessor  a  right  <A 
e  tying  immediately  upon  th«  feul 

Tin-  Lease  ma  for  115  years 
Ld  it  expired  on  1st  April.  1906. 
[  on  Ul  April,  !9043  a  new  b 
\  A.  Colwill  of  the  same  property 
:ccptions  as  to  property  for  fi  years. 
1st  ApriL  1©09,  At  the  time  of 
he  testator  was  residing  in  the 
y  occupied  by  Mrs.  Baker.  A-  a 
and  now  occupies  tie  luti  n.  So 
:ard  to  the  use  of  the  bam -yard. 
roperty  more1  or  less  upon  it  bom 

ifos.    Baker   left    down    lo   his 

i,  hs  apparently  the  testator  did 
?rve  the  barn  or  expressly  reserve 

.  he  did  not  intend  to  d< 
tire  lease  he  used  the  word  u  out- 

w  directb  connected  with  and  at* 


v  K  professional  man.  Technical 
f  understand ingiy  used,  bj  the  tea- 
la^r  "  was  intended  t<>  eover 
rel  bo  separated  from  the  farm  as 
he  residence,  it  is  difficult  lo  get 
r.  He  did  not  mean  barn  or  land 
6  ron Id  hardly  have  intended  the 

yard  feo  tin  south  of  the  lawn. 
liog  "  within  the  fair  meaning  of 
ed.  It  was  m  an  Qllclofiure  -epar- 
?fendant.  and  connected  more  im- 
deuce  given  to  plaint  iff.  I  am 
ard  and  triangular  piece  of  gTOttnd 
of  tin*  barn  la  what  the  testator 
utila^  d  he  intended  to 

Ejrd  *:  out  buildings."    . 

blading  upon  me  that  would  ex- 
HT3  from  eoming  within  the  mean- 


176  THE   ONTARIO    WEEKLY   REPORTER. 

The  word  "  curtilage  "  is  distinct  from  and  means  more 
than  "  dwelling  "  or  "  residence  "  or  "  house."  It  is  dis- 
tinct from  "  garden  "  and  from  "  lawn/'  The  property  in 
question  would  not  pass  under  any  of  these  words.     .    --  '. 

[Reference  to  Steele  v.  Midland  R.  W.  Co.,  L.  R.  1  Ch. 
275;  Wright  v.  Wallesy,  18  Q.  B.  D.  783.] 

If  the  testator  had  stopped  with  the  devise  of  "  the  house 
wherein  I  live,"  it  would  have  been  a  cogent,  perhaps  com- 
plete, answer  to  say  that  the  barn  and  yard  were  not  in- 
tended, as  not  necessary  to  the  complete  enjoyment  of  the 
house,  but  here  the  word  "  curtilage  "  is  added  with  the 
word  u  outbuildings,"  and  I  think  that  word  applicable  only 
to  the  land  enclosed  extending  southerly  from  the  northerly 
limit  of  the  enclosure  in  which  the  barn  stands.     .     .     . 

[Reference  to  Bl.  Com.,  vol.  4,  p.  224;  Jacob's  Law  Diet., 
•'  Curtilage;"  Regina  v.  Gilbert,  1  C.  &  K.  84;  People  v.  Tay- 
lot.  2  Mich.  250.] 

Nothing  in  the  cases  cited  or  that  I  have  found  precludes 
me  from  holding  that  the  words  "  curtilage  "  and  "  out 
buildings  "  in  the  will  under  consideration  include  the  en- 
closure and  barn  in  dispute. 

The  action  was  not  premature.  Any  decision  as  respect 
ing  the  rights  of  the  parties  to  this  action  in  regard  to  whai 
they  respectively  take  under  the  will,  cannot  affect  the  rights 
cf  creditors,  if  any. 

This  judgment  does  not  affect  the  lessee.  He  will  hole 
under  his  lease  until  the  term  expires  or  other  terminatioi 
of  it. 

This  is  simply  a  contest  between  the  parties  to  th« 
action.  No  other  devisee  is  interested.  It  is  a  case  in  whicl 
1  cannot  ^ay  that  plaintiff  was  wrong  in  bringing  the  actioi 
or  that  defendant  should  not  have  resisted.  *  The  point  fo 
decision  is  an  interesting  and  important  one. 

I  think  there  should  be  no  costs  to  the  plaintiff  or  to  th< 
defendants,  except  the  costs  of  the  official  guardian,  and 
think  plaintiff  should  pay  his  costs.  Plaintiff  gets  a  valuabl 
property,  and  the  infant  defendant  does  not  get  a  farr 
building  which  he  naturally  thought  might  be  regarded  a 
belonging  to  his  part  of  the  farm  rather  than  to  the  farr 
devised  to  plaintiff. 
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Junk  Tth,  1907. 

i Ah  own. 

v.  BISHOP. 

Convey &d  tc  Bon  of  Tenant — 
ration  of  Trusteeship — Im- 
svidcno' — Appeal — Duly   of  Af* 
f  Trial  Judgt, 

»ru  judgment  of  Magkl.  3".s  0 


defendant* 
lain  tiff, 

rt   iKaLiuXHKidi.K,  C-Jp,    HRIT- 

elivered  by 

;  puzzling  one,  and  the 
■  difficult]  io  arriving  at  a  eon- 
e  us.  \{  was  urged  thai,  he  had 
>  the  evidence  on  hehalf  of  the 
Nily  been  led  into  error  in  his 
»f  an  appellate  Court  in  an  ap- 

questions  of  fact  lias  been  dig- 
— I  know  of  none  in  which  that 
>ghlan  v.  Cumberland.  [1898] 
il  from  the  Judge  is  not 

to  new  trials  after  a  trial  and 
ere,  as  in  this  ease,  tin.'  ap 
he  Court  of  appeal  has  to  bear 
rehear  the  ca£e,  and  the  Court 
h  before  the  Judge  with  such 
e  decided  to  admit.    The  Court 
7i   mind,   not   dLs regarding  the 
it  carefully  weighing  and  con- 
tg    from    overruling    it    if    on 
-  to  the  conclusion  that 
hen,  as   often   hap] 
bilitv    of    witnesses    who 
tamined  before  the  Judge,  the 
rTea!     advantage    he    had    had 
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in  seeing  and  hearing  them.  It  is  often  very  diffi- 
cult to  estimate  correctly  the  relative  credibility  of  wit- 
nesses from  written  depositions;  and  when  the  question 
arisen  which  witness  is  to  be  believed  rather  than  another, 
and  that  question  turns  on  manner  and  demeanour,  the 
Court  of  Appeal  always  is  and  must  be  guided  by  the  im- 
pression made  on  the  Judge  who  saw  the  witnesses." 

The  evidence  in  this  case  is  hopelessly  contradictory; 
and  the  conclusions  to  be  arrived  at  must  depend  upon  the 
credibility  of  the  witnesses;  and  I  can  find  no  reason  for 
disagreeing  with  the  findings  of  the  trial  Judge.  It  is, 
if  one  were  to  judge  by  the  words  of  the  witnesses  as  they 
appear  in  cold  black  and  white,  and  by.  these  alone,  fnore 
than  likely  that  another  tribunal  would  give  more  effect  to 
certain  parts  of  the  evidence  of  the  defendant — for  example, 
the  declaration  made  by  the  plaintiff  in  presence  of  Mr. 
Creswicke — but  the  effect  of  this  declaration  and  the  plain- 
tiff's knowledge  of  its  contents  must  depend  upon  the  in- 
telligence and  honesty  of  the  plaintiff,  which  the  trial  Judge 
alone  could  rightly  gauge.  And  there  is  no  rule  which  binds 
a  trial  Judge  to  wholly  believe  or  wholly  disbelieve  a  witness. 
The  witness  may  be  absolutely  discredited  and  disbelieved  in 
one  part  of  his  evidence,  and  wholly  believed  in  another — 
that  is  for  the  trial  Judge  to  decide.  In  Kew  v.  Oify  of 
London,  9  0.  W.  K.  224,  I  considered  the  great  advantage 
the  trial  Judge  has  in  that  respect. 

Had  the  learned  trial  Judge  found  the  facts  diametrically 
opposite  from  those  as  found,  I  do  not  think  the  Court 
could  interfere,  and  equally  I  cannot  see  how  the  Court 
can  interfere  with  the  judgment  actually  made. 

The  appeal  should  be  dismissed.  The  litigation  is  most 
discreditable  to  both  parties — there  should  be  no  costs  of 
the  appeal. 


Britton,  J.  June  7th,  1907. 

TRIAL. 

WOOD  v.  BROWN. 

('nsis — Third  Party  Proceedings — Dismissal  of  Action  against 
Defendant  at  Trial — Discretion — No  Costs. 

Question  of  costs  of  third  party  proceedings  where  action 
dismissed  against  defendant  at  the  trial. 


■.    \LLE\, 


close  of  the  trial  I  gave  judgn 
l  GOstSj  bat  reserved  the  question 
oga.  There  waa  a  third  party 
.  Mahon,  who,  it  ia  said,  sold  the 
mlant,  Mab"n  appeared  and  did 
Thereupon  defendant  obtained  an 
?e  at  London  for  the  trial  of  the 
,e  third  party  for  indemnity,  con- 
to  defendant,  at  the  time  of  and 

mj  question  of  liability  as  betwi 
or  ia  between  defendant  and  third 
BOt,  in  my  opinion,  be  Liable 
tifitf  claim   to  the  horse   was  not 
ii  by  the  d  defend- 

ed the  question  of  credibility 
bo  he  dealt  with  in  determining  tix* 

B  and  defendant. 

e  that  there  were,  in  regard  to  the 
irwise,  very  intimate  and  eonfiden- 
?ndant  and  third  party.  UpOn  the 
rcise  of  mv  discretion,  I  think  the 
i  Nndant  should 
Qg  third  party  in.  See  Ke  Salmon. 
I*.  'A~>H, 


JuffE   8th,    100?, 

TRIAL. 

iWS  v.  ALLEX, 

ii$  —  lMife   Rotate  h    Widow   with 
ty  Witt — Pwtf  '•/'  8ak  jwwi  to  Ste- 

%  Wiefew  /"  WWW— Will  of  Widow 
IcMpiance  of  Quit  Claim— Conwy 

Another    Parcel — E.n-rrist'   of 
— Partition. 

iv  sale  of  lands  in  the  city  of  Ot- 


D»,  for  plaintiff. 
r  defendant. 


180  THE    OXTARIO    WEEKLY   REPORTER. 

Kiddell,  J.: — John  Burrows,  of  Bytown  (now  Ottawa), 
on  16th  January,  1848,  made  his  last  will  and  testament, 
still  of  record  in  the  Court  of  Probate,  Toronto.  The  clauses 
of  importance  are  as  follows :  "Also  the  parts  shewn  in  the 
accompanying  sketch  .  .  .  numbered  5,  6,  7,  8,  9, 10, 11, 
and  12,  on  which  the  Chaudiere  Cottage  and  other  buildings 
were  erected,  shall  be  in  charge  of  my  beloved  wife.  Should 
it  hereafter  be  found  advisable  to  dispose  of  the  same,  it 
may  be  done  by  my  executors  with  the  consent  of  my  wife, 
but  should  such  disposal  be  found  unnecessary,  then  shall 
my  beloved  wife  enjoy  any  benefit  that  may  arise  therefrom 
by  building  or  other  improvements  erected  thereon  during 
her  lifetime,  and  that  she  may  dispose  of  the  same  to  her 
surviving  present  minor  children,  her  daughter  Armanilla 
Andrews  to  be  considered  one  of  them,  by  will." 

Then  a  codicil  made  29th  January,  1848,  provides :  a  I 
do  desire  that  the  lot  commonly  called  the  Cottage  lot  and 
other  parts  adjoining  or  marked  in  the  aforesaid  sketch 
accompanying  this  will,  and  being  Nos.  5,  6,  7,  8,  9,  10,  11, 
and  12,  as  already  noticed  in  my  will,  cannot  be  sold  in  any 
wise  without  the  consent  of  my  beloved  wife,  or  shall  it  be 
advisable  to  sell  any  part  or  part?;  of  the  said  Cottage  lot 
or  lots  adjoining  as  above  mentioned,  the  proceeds  of  such 
sale  shall  be  lodged  in  a  bank  in  the  name  of  my  beloved 
wife,  to  be  drawn  out  by  her  when  required  for  the  benefit 
of  the  estate  or  her  children  or  at  her  disposal,  as  alread\ 
stated/' 

Letters  of  probate  were  granted  by  the  old  Court  of  Pro- 
bate  (Lord  Elgin  being  Judge  thereof),  and  the  will  and 
codicil  "  proved,  approved,  and  registered  "  14th  September 
1848,  the  executors  proving  being  William  Peters,  the 
Kev.  J.  C.  Davidson,  the  Rev.  William  Andrews,  and  Henr\ 
Burrows. 

A  memorial  of  an  indenture  of  quit  claim  is  producec 
from  the  registry  office  shewing  that  on  25th  February 
1861,  the  executor  and  executrix  of  William  Peters  and  th( 
other  3  executors  of  John  Burrows  "  did  bargain,  sell,  anc 
quit  claim  "  to  the  widow  certain  of  this  land  for  the  allegec 
consideration  of  $100. 

In  April,  1889.  the  widow  grants  in  fee  all  that  remain* 
of  this  property  to  her  daiighter  Armanilla  Andrews;  anc 
she  in  August,  1889,  sells  to  defendant.  This  may  be  callec 
land  "  A/'" 
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land,  which  may  be  called  land 
quit  claim  to  the  widow,  also 
!  defendant  through  mesne  eon- 
L3th  April,  1889} 
NSeho]*,  13th  May,  L8 
Hit,  8th  Februarv „   1890. 

i  on  since  the  conveyance* 

llth  September,  1896.  Thfo 
eh,  1906,  by  one  of  those  {$&  is 

H  Miifinr   -inl-lren  "    in    the    will 

if  there  a iv  any,  as  to  parLJe*, 
ic  whole  question   [  min- 

dow  to  convey  as  she  did, 
511,  nor  any  evidence  ot 
a  of,  the  patent  from  the  Crown 
•obate  of  the  will  of  the  widow, 
mi\  freehold  property,  ray  lease- 
TOperty,  and  all  claims  of  every 
nv  dear  children  named — "  the 
another* 

or  the  present  to  land  "  A./'  I 

r  that  if  the  conveyance  by  hie 

ee,  he  a  entitled  fee  some  inter- 

If  the  will  operates  as  an  a] - 

her,  authorized  by  the  will  of 
an  appointee;  as  to  which  web 
,    HI";    Kogerson    v,    C&mpb&if, 

617.  And,  if  not,  the  general 
the  absence  of  appointment;  as 
lilcox,  5  Itj.  &  Or.  72,  »8; 

312,  ami  eases  cited.    If  there 

in  ;i-  being  ol  Use  heira-at-law 
ue  yia,  the  plaintiff  would  have 
Jr.  May  candidly  admitted  this, 
lepends  upon  the  interpretation 


seeius  to  me,  contain  in  effect  a 
:h  power  to  the  executors  to  sell 
e,  paying  in  case  of  a  sale  the 
the  credit  of  the  wife  for  her 
le  be  not  deemed  advisable,  the 
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wife  to  have  the  full  advantage  of  her  life  estate  and  powei 
by  will  to  dispose  of  the  property  to  her  u  minor  children/ 

No  evidence  is  given,  no  fraud  or  collusion  is  ever 
charged.  The  executors  seem  to  have  thought  it  necessary 
— or  at  least  advisable — to  dispose  of  the  property  and  t( 
dispose  of  it  to  the  widow.  For  all  that  appears,  she  wa: 
willing  to  pay  more  than  any  one  else,  and  the  sale  to  hei 
was  a  most  advantageous  one  for  the  estate.  She  was  not  ai 
executor  or  a  trustee,  even  if  that  could  be  urged  in  ai 
action  constituted  as  this  is.  Her  acceptance  of  the  qui 
claim,  followed  by  her  acts  in  requiring  the  memorial  there 
of  to  be  registered  and  in  dealing  with  the  property  as  he 
own,  sufficiently  shews  that  she  consented  to  the  conveyance 
So  far  as  appears,  the  purchase  money  may  have  been  pai( 
into  the  bank,  and  the  estate  received  the  advantage  of  it 
I'nless  I  must  hold  that  the  power  given  to  the  executor 
to  dispose  of  the  land  carried  with  it  a  prohibition  agains 
disposing  of  it  to  her,  I  cannot  hold  the  quit  claim  to  he 
ineffectual.  Independently  of  authority,  I  should  have  ai 
rived  at  the  conclusion  that  such  is  the  case;  but  authorit 
is  not  wanting.     .     .     . 

[Beference  to  Lewin  on  Trusts,  10th  ed.,  pp.  551,  552 
Howard  v.  Ducane,  1  T.  ft  R.  81,  85,  86;  Bevan  v.  Habgood 
1  J.  &  H.  222;  Boyce  v.  Edbrooke,  [1903]  1  Ch.  836;  Dickin 
son  v.  Talbot,  L.  B.  6  Ch.  32.] 

Instead  of  the  position  of  a  tenant  for  life  in  this  regar 
being  altered  for  the  worse,  the  tendency  seems  the  othe 
way,  e.g.,  it  is  now  held  that  trustees  having  a  power  wit 
the  consent  of  the  tenant  for  life  to  lend  trust  funds  o: 
personal  security,  may  lend  them  on  personal  security  to  th 
tenant  for  life:  In  re  Lang's  Settlement,  [1899]  1  "CI 
593.  The  proposition  to' the  contrary  in  Lewin  on  Trust: 
10th  ed.,  p.  335,  purporting  to  be  founded  on  Keays  ^ 
Lane,  L.  B.  3  Eq.  1,  is  not  followed. 

I  am  not  insensible  to  the  fact  that  the  widow  in  thi 
case  was  not  precisely  a  tenant  for  life  by  a  certain  tenure 
and  that  her  tenancy  for  life  must  cease  with  the  exercis 
of  the  power  of  sale;  but  I  am  quite  unable  to  see  how  he 
position  is  thereby  altered  for  the  worse  so  as  to  incapacitat 
her  from  taking  a  conveyance  of  the  land. 

The  action  should  be  dismissed  in  respect  of  this  parce 

The  parcel  which  we  have  called  "  B."  is  on  a  differer 
footing.  Without  any  deed  or  conveyance  to  herself,  th 
widow  purports  to  convey  the  land  in  fee  by  her  deed  c 
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the  right  td  convoy  her  Ufe  estate, 
^ure  tenure,  and  consequently  the 
ffeetivv.  Beyond  her  lift;  estate 
6y;  and  it  cannot  be  successfully 
was  an  excreise  of  the  power  of 
arill  of  her  husband.  fi  A  power  fcb 
veeuted  I  a  deed,  and  equit] 
tiui.Ji ':'"     Karwell  on  Powers, 

bt  the  plaintiff  took  some  In* 
sufficient    to    entitle   him   to  a 

dial  that  Interest  m — it  roaj  be 
r*i  offii  e  mi  the  reference  I  -hail 

e  will  be  a  declaration  that  plaiti- 
apel  partition  of  land  "  B.** 
e  !»f>(>  (1)  and  under  the  Partition 
23,  referring  It  to  the  Master  at 
le  under  the  usual  form  of  judg- 

oeeded  in  partT  there  will  be  no 
ie  Master  will  report  specialty  a.-* 
.ml  further  directions  and  further 
e  disposed  of  by  me. 


June  8th,  190T- 

ONAL  COURT, 

PO  EtEOTEIC  LIGHT  CO. 

arrj  Qaifr-  Jarring  House  Adjoin- 
\&8—  !>n  mag& — 0  bxf  r  u  -  /  ion  of 
Fence — J)  ispukd  Boundary — Pla  n 
—  Counterclaim — Home  loaning 
and — Injur tf  fa  Fence  and  Gate— 
r  i  p  /  i  on  —  Van  ft  iciing 
Judy* — Appeal, 

from  judgment  of  MacMahow, 


dants. 
tiff. 
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The  judgment  of  the  Court  (Boyd,  C,  Anglin,  J., 
Magee,  J.),  was  delivered  by 

Boyd,  C: — This  appeal  turns  entirely  on  matters  of 
evidence.  The  witnesses  give  contradictory  accounts  of  the 
state  of  the  house,  and  the  trial  Judge,  to  appreciate  the 
situation  to  better  advantage,  viewed  the  premises  in  person. 
The  chief  dispute  is,  whether  the  east  wall  of  plaintiff's 
house  has  gradually  settled  in  a  slanting  direction  over  on 
the  premises  and  buildings  of  defendants — or  was  originally 
constructed  out  of  the  plumb  line.  Two  witnesses  who  are 
provincial  land  surveyors,  one  called  for  the  plaintiff  (Sewell) 
and  one  for  the  defendants  (Speight),  agree  in  the  opinion 
that  the  slant  to  the  east  was  in  the  wall  18  years  ago, 
when  the  building  of  defendants  was  first  erected.  And 
two  of  the  witnesses,  one  called  for  the  plaintiff  (Sewell) 
and  the  other  for  the  defendants  (Froude),  a  bricklayer, 
agree  in  the  opinion  that  plaintiff's  house,  when  originally 
built  over  40  years  ago,  was  put  up  carelessly  with  a  slant  to 
the  east  in  the  east  wall  of  the  house,  as  it  stands  very  much 
in  the  same  condition  to-day.  There  is  other  evidence  of 
old  witnesses  who  say  that  the  house  and  the  wall  to  the 
east  are  in  about  the  same  condition  as  they  always  have 
been,  and  that  there  are  no  perceptible  indications  of  any 
recent  subsidence. 

Three  witnesses  called  for  defendants  think  that  the 
wall  has  settled  to  the  east  on  account  of  decayed  sills  on 
that  side — but  the  obvious  evidence  on  the  ground  that  the 
slant  must  have  existed  18  years  ago,  as  pointed  out  by  de- 
fendants' witness  Speight,  and  that  defendants'  building  was 
put  up  so  as  to  conform  to  that  slant,  rejects  the  theory 
of  recent  decay  of  the  sills. 

It  is  a  case  of  conflicting  evidence;  the  Judge  has  seen 
and  heard  the  witnesses  and  has  examined  the  place,  and  I 
am  not  able  to  say  that  the  weight  of  evidence  is  not  m 
favour  of  the  conclusion  that  he  has  reached,  viz.,  that  the 
east  wall  has  slanted  over  the  land  now  held  by  defendants 
from  the  original  erection  of  the  building,  and  that  defend- 
ants are  wrongdoers  in  attaching  their  gate  to  that  wall 
and  so  using  the  gate  as  to  shake  the  house  and  otherwise 
annoy  the  inmates. 

I  would,  therefore,  affirm  with  costs. 


HE 
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ing  June  15th,  1907). 


JUNE  20,   1907. 


No.  5 


June  10th,  1907. 

MBERS. 

3  v.  YOUNG. 

Jurisdiction  —  Action  on  Con- 
tract as  to  Forum  for  Action  — 
'  such  Provisions  Illegal — Effect 


prohibition  to  the  4th  Division 
:.  The  cause  of  action  did  not 
dant  reside  within  the  territory 
e  contract  sued  upon  contained 
iction  arising  upon  it  might  be 
ried  on  business,  and  waiving 
h.  19,  sec.  22. 

ant. 

rket,  for  plaintiff. 

'he  Act  of  1906  (6  Edw.  VII. 
xpressly  to  protect  persons  like 
n  of  contracts  compelling  them 
of  the  province  to  defend  them- 
rision  where  the  plaintiff  resides 
ingenious  attempt  is  here  made 
Idition  of  the  words  "and  I  here- 
lefit  of  the  Act  6  Edw.  VII.  ch. 
'  is  a  "  proviso,  condition,  stipu- 
ment "  which  provides  for  the 
le  purchaser  when  making  his 
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contract  to  waive  his  "right  to  the  benefit  of  the  Act 
would  be  to  deprive  him  of  the  protection  provided  for  hi] 
by  the  Act,  and  the  Act  would  become  absolutely  a  dea 
letter. 

Order  made  for  prohibition  with  costs. 


Brixton,  J. 


June  10th,  190 


TRIAL. 

VIVIAN  v.  CLERGUE. 

Vendor  and  Purchaser — Contract  for  Sale  of  Mining  Propen 
— Action  to  Recover  Instalments  of  Purchase  Money — Lan 
not  Conveye'd  to  Purchaser  but  Possession  Given — Terms  < 
Agreement — Effect  of  Subsequent  Agreement — Bectificatic 
—  Action  for  Damages  —  Election  to  Treat  Contract  c 
Rescinded. 

An  action  to  recover  money  under  an  agreement  for  tt 
sale  of  mining  property  in  the  districts  of  Algoma  an 
Nipissing. 

W.  M.  Douglas,  K.C.,  and  A.  H.  F.  Lefroy,  for  plaintiff 
W.  E.  Middleton,  for  defendant. 

Britton,  J. : — Plaintiffs  by  their  agent  on  20th  Jun 
1903,  offered  to  sell  to  defendant  property  consisting  < 
3,066£  acres  for  $125,000,  payable  as  follows:  $500  as  a  d 
posit  upon  signing  the  agreement;  $4,500  upon  completic 
of  purchase;  and  $120,000  in  5  yearly  instalments  of  $24,0( 
each  in  1,  2,  3,  4,  and  5  years  from  date  of  offer,  with  i 
terest  at  5  per  cent,  per  annum,  at  the  time  of  each  insta 
ment,  on  the  whole  amount  that  might  from  time  to  tin 
remain  unpaid.  The  purchase  was  to  be  completed  on  151 
July,  1903,  at  the  office  of  Lefroy  &  Boulton,  Toronto,  ar 
defendant  was  then  to  be  given  possession.  It  was  furth.< 
stipulated  and  made  part  of  the  offer  that  defendant,  \ 
soon  as  he  had  paid  three-fifths  of  the  total  purchase  mone 
together  with  all  interest  accrued  on  the  whole,  should  1 
entitled  to  call  for  a  transfer  of  the  lands,  upon  a  good  ar 
sufficient  first  charge  and  mortgage  being  executed  upon  t! 
whole  of  said  lands  to  the  vendors  to  secure  payment  to  the 
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ise  money  and  interest.  Def  end- 
July,  1903,  to  examine  the  title, 
pay  proportion  of  taxes  and  in- 
,  and  after  that  date  defendant 

the  offer  contained  this  special 
LI  respects  be  of  the  essence  of 
rnless  the  payments  are  punctu- 
n  the  manner  above  mentioned, 
cur  before  the  execution  of  the 

of  mortgage  above  mentioned, 

be  null  and  void  and  the  sale 
,  you  shall  have  no  right  to  re- 
ise  money  already  paid/" 
at  accepted  the  offer   in  these 
t  on  behalf  of  myself  or  assigns 

to  become  the  purchaser  of  the 
the  terms  and  conditions  therein 


nt  was  made  as  to  ore  extracted 
it  in  full  of  the  purchase  money, 
consideration  in  this  action. 
intiffs  accepted  from  defendant 
4,500,   at  4  months   from   that 
instalment,  and  defendant   wad 
n  of  the  lands.    Defendant  put 
lands  as  caretaker,  and  the  an- 
aver  been  questioned  or  counter- 
paid  at  maturity,  and  plaintiffs 
amount  of  it  and  interest,  and 
id. 

lere  fell  due  the  instalment  of 
terest  for  one  year  on  $120,000 
>  $6,000,  making  $30,000,     This 

,  defendant  assigned  his  rights 
be  Standard  Mining  Company  of 
10th  March,  1905,  plaintiffs,  the 
defendant  entered  into  a  new 
Is  were  to  sell  this  same  property 
00,  on  which  the  original  deposit 
Pendant  was  to  be  credited.  Of 
t  with  interest  and  costs,  repre- 
fainst  defendant,  was  to  be  paid 
yearly  instalments  were  to  be  paid 
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on  23rd  June  in  the  years  1905,  1906,  1907,  1908,  and  1909 
together  with  interest  to  be  computed  from  23rd  June,  1903 
This  agrement  is  a  very  elaborate  and  carefully  prepara 
instrument,  but  it  is  not  necessary  for  my  present  purpose  t< 
refer  to  any  of  its  provisions  other  than  the  following: — 

(1)  The  mining  company  were  not  to  be  given  possessioi 
of  the  lands  until  the  judgment  for  $4,500  and  interest  an< 
costs  and  a  further  sum  sufficient  to  make  $10,000  had  beei 
paid. 

(2)  Upon  the  execution  and  delivery  of  that  agreemen 
the  mining  company  were  for  all  purposes  substituted  fo 
and  in  the  place  of  defendant  with  respect  to  the  first  agree 
ment,  .  .  .  which  was  to  be  deemed  merged  in  the  latte 
agreement,  subject  to  this,  that  the  latter  agreement  an 
anything  that  might  be  done  thereunder  should  not  affec 
or  prejudice  the  claim  of  plaintiffs  against  defendant  in  re 
spect  of  the  sum  of  $24,000  which  fell  due  on  23rd  June 
1904,  and  that  maturing  on  23rd  June,  1905,  or  upon  th 
interest  on  the  unpaid  purchase  money  up  to  the  date  of  th 
assignment,  viz.,  19th  January,  1905,  or  prejudice  the  rig! 
of  defendant  with  reference  thereto,  but  until  the  pu: 
chasers  shall  pay  the  first  and  second  instalments  of  $24,0C 
each,  with  interest  as  aforesaid,  the  rights  of  plaintiffs  an 
defendant  shall  remain  as  then  existing  in  respect  of  the* 
instalments  and  interest.  That  agreement  recited  that  plaii 
tiffs  made  the  claim,  as  now  sued  for,  and  that  defendai 
resisted  that  claim,  asserting  that  there  was  not  any  person; 
liability  on  his  part  for  anything  beyond  the  judgment  r 
covered  upon  his  note  for  $4,500. 

This  action  is  therefore  brought  to  recover  the  amoui 
due  23rd  June,  1904,  on  principal  $24,000,  the  part  of  tl 
instalment  due  23rd  June,  1905,  say  7-12  of  24,000, 
$14,000,  and  interest  for  1  year  and  7  months  from  23] 
June.  1903,  to  19th  January,  1905,  on  $120,000,  say  $9,50 
in  all  approximately  $47,500. 

The  defendant  alleges  that  it  was  expressly  understtx 
and  agreed  that  he  was  not  to  be  personally  liable  for  an 
amount  beyond  the  deposit  and  the  promissory  note  giv< 
by  him,  and  he  asks,  in  case  there  is  liability  under  th 
agreement  as  it  stands,  that  it  be  reformed  to  make  it  e 
press  the  true  intention  of  the  parties. 

Xo  case  has  been  made  upon  the  evidence  for  reform 
tion. 


v.  vie nat  t.. 

tition   to  the  action   brought    b# 
upon  the  note,  they  commenced 
led  on  27th  January,  1S04,  tot 
tract*     This*  so  far  as  Bppea 
writ  —  at  all  events  it  wa.s  not 

that  plaintiffs,  by  bringing  that 
n  of  defendant's  default,  netted 
rid  defendant  invokes  the  provi- 
sion default  the  contract  shall 
ntiffe  had  proceeded  with  their 
had  recovered  damages,  the 
ferent.  hut  not  haying  done  so, 
ren  up  possesion  of  the  land, 
greement  of  10th  March,  J  i»nr,. 
is  force  a-  of  that 

there  WM  no  conveyance  of  |] 
f  the  purelm^o  price  agreed  upon 
In  the  Absence  vt  special  agree- 
1  of  the  land  delivered  or  ready 
recedeut  to  the  recovery  of  pur- 
pteee  agreement  the  eonveyanee 
myment  of  3-5  of  the  purchase 
5rest,  had  been  made, 
liable  for  the  instalment  which 

s  must  now  be  determined  as 
1905.  At  that  time  plaintiffs 
sued  for  the  instalment  falling 
hat  agreement  does  not  provide 
it  that  agreement  was;  executed, 
le  able  to  convey  to  the  defend- 
^manding  payment.  They  were 
thing  of  right  theirs,  and  as  to 
ted  and  continued  by  the  agree- 
ing a  further  >um  not  recover- 
daut  on  10th  March,  1905,  and 
lintHis  as  to  anything  maturing 
lament  are  in  the  same  position 
Irion  by  reason  of  defendants 
y  to  another.  To  entitle  plain- 
l  what  tlie  agreement  permits, 
sadiness  to  do  their  part.     See 


190  THE  ONTARIO  WEEKLY  REPORTER. 

Wilks  v.  Smith,  10  M.  &  W.  355.  I  do  not  regard  this  case 
as  in  conflict  with  Laird  v.  Prim,  7  M.  &  W.  474;  see  Mat- 
tock y.  Kingslake,  10  A.  &  E.  50.    .    .    . 

Judgment  for  plaintiffs  for  $33,556.70  with  costs. 


Boyd,  C.  June  10th,  1907. 

TRIAL. 

LAMONT  v.  WINGER. 

Fraud  and  Misrepresentation — Purchase  of  Property — False 
Representations  as  to  Business  —  Findings  on  Evidence — 
Dismissal  of  Action — Suspicious  Circumstances — Costs. 

Action  to  rescind  an  agreement  for  the  purchase  of  a 
creamery,  etc.,  upon  the  ground  of  misrepresentations. 

Boyd,  C. : — The  decisive  issue  upon  the  record  is  raised 
by  the  6th  paragraph  of  the  claim:  "  The  plaintiffs,  relying 
on  the  statements  contained  in  said  book  prepared  by  Fred. 
Smith,  as  agent  for  the  defendant,  and  upon  the  further 
asurance  by  the  defendant  to  the  plaintiffs  that  the  state- 
ment so  prepared  and  delivered  was  correct,  agreed  to  pur- 
chase the  said  properties  and  plant."  The  evidence  in  sup- 
port of  this  charge  is  given  by  one  witness  only,  viz.,  the 
plaintiff  Lawrence,  in  these  words:  "Mr.  Mitchell  and  I 
went  to  see  Mr.  Winger  and  took  that  book  with  us  and 
shewed  it  to  Mr.  Winger,  and  I  asked  him  if  that  statement 
was  correct,  and  he  said  to  the  best  of  his  belief  it  was." 
He  says  further  about  this  conversation:  "We  want  your 
assurance  that  we  are  perfectly  safe  in  buying  the  cream- 
eries on  that  statement,  and  that  that  statement  is  correct." 
Mr.  Winger  said:  "You  are  perfectly  safe  in  buying  the 
creameries  on  that  statement."  .  .  .  Mr.  Mitchell  was 
not  examined — he  is  said  to  be  in  Scotland.  Mr.  Winger 
negatives  giving  any  such  assurance  or  vouching  for  the 
accuracy  of  the  statement.  He  did  not  know  personally  as 
to  the  output  of  the  business  in  the  years  covered  by  the 
statute,  and  could  only  speak  from  information  derived  from 
the  Smiths.  He  kept  himself,  therefore,  as  he  says,  from 
pledging  his  own  word  as  to  the  correctness  of  the  statement, 
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though  he  believed  that  it  might  be  depended  on,  as  he  had 
always  found  Fred.  Smith  to  be  trustworthy. 

I  think  this  particular  issue  presented  on  the  record 
should  be  found  in  favour  of  defendant,  and  that  the  fur- 
ther evidence  about  safety  in  buying  is  not  sufficient  to 
satisfy  the  onus  resting  on  the  plaintiffs,  even  if  the  words 
used  amount  to  more  than  an  expression  of  opinion.  It  is 
not  proved,  I  think,  that  defendant  acted  fraudulently  in 
what  he  stated  to  plaintiffs. 

Apart  from  this  issue,  the  result  of  which  is  fatal  to 
the  success  of  plaintiffs,  there  are  many  circumstances  of  a 
most  suspicious  character  in  the  transactions  as  developed 
in  the  evidence.  .  .  .  The  refusal  of  Archibald  Smith 
to  produce  the  books  of  the  creamery  business  for  1904  and 
1905  has  not  been  justified  by  any  credible  evidence.  It  is 
not,  perhaps,  very  material  whether  defendant  was  owner 
or  Archibald  Smith,  but  I  think  plaintiffs  understood  they 
were  dealing  with  Winger  as  the  owner  or  an  owner  chiefly 
interested.  I  doubt  whether  the  statement  furnished  by 
Fred.  Smith  is  even  approximately  accurate  as  to  the  out- 
put of  1905,  but,  on  the  other  hand,  the  evidence  is  halting 
as  to  the  receipts  from  the  Canadian  Pacific  Railway  Com- 
pany of  butter  shipped  for  the  year  1905,  being  inclusive 
of  all  the  output  for  that  year.  .  .  .  The  truth  prob- 
ably is  that  there  was  a  considerable  shrinkage  in  the  opera- 
tions of  1905,  which  was  not  disclosed  by  the  Smiths,  but 
I  am  not  sure  that  it  was  known  to  defendant  Winger  before 
the  close  of  the  sale.  I  may  suspect,  but  in  a  case  of  this 
kind  the  proof  should  be  more  satisfactory  than  I  find  it 
here. 

The  main  issue  tendered  has  to  be  decided  in  favour  of 
defendant,  and  as  to  so  much  of  the  litigation  he  should 
have  his  costs.  But  as  to  the  rest  of  the  contention,  I  do 
not  find  that  he  or  his  associates,  the  Smiths,  have  so  cleared 
themselves  of  suspicion  or  have  acted  so  commendably  as  to 
merit  an  award  of  costs  in  their  favour.  To  save  the  ex- 
pense and  delay  of  apportionment,  I  now  direct  that  the 
action  shall  be  dismissed,  and  that  one-half  the  costs  of 
litigation  shal  be  paid  by  plaintiffs  to  defendant;  otherwise 
no  costs  to  or  against  either  party. 
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June  10th,  1907. 

divisional  court. 

OSBORNE  v.  DEAN. 

Carrier  —  Ship  —  Detention  of  Goods  Carried  —  Replevin- 
Damages — Freight — Demmurrage — Costs — Set-off. 

Appeal  by  defendant  from  judgment  of  MacMahon,  J., 
9  0.  W.  R.  889. 

F.  E.  Hodgins,  K.C.,  for  defendant. 
W.  A.  Finlayson,  Midland,  for  plaintiffs. 

The  Court  (Mulock,  C.J.,  Anglin,  J.,  Kiddell,  J.)) 
dismissed  the  appeal  with  costs. 


June  10th,  1907 


DIVISIONAL  COURT. 


WEBB  v.  HAMILTON. 

Fraudulent  Conveyance  —  Action  to  Set  aside  —  Absence  o 
Knowledge  of  Fraudulent  Intent  on  Part  of  Grantee. 

Appeal    by    defendant    Anderson    from    judgment    o 
Mabee,  J.,  in  favour  of  plaintiff  in  an  action  to  set  aside 
conveyance  of  land  by  defendant  Isaac  Hamilton  to  defend 
ant  Anderson,  ;n  the  circumstances  stated  below. 

The  appeal  was   heard   by  Falconbridge,  C.J.,  Brii 

TXTN,  J.,  RlDDELL,  J. 

J.  Cowan,  K.C..  for  appellant. 

J.  M.  McEvoy,  London,  for  plaintiff. 

Riddell,  J.: — The  plaintiff  had  brought  an  action  c 
slander  against  the  defendants  Isaac  and  Elizabeth  Hanil 
ton,  and  that  being  set  for  trial  at  Sarnia,  the  defendan 
Isaac  Hamilton  made  a  conveyance  on  28th  September,  1901 
of  certain  property,  a  house  and  lot  in  the  hamlet  of  Couri 
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efendani  Anderson,  for  the  aJl< 
riu*  action  went  down  to  trial,  and 
n  a  judgment  by  consent  for  plain- 
Those  etiafa  irene  taxed  at 

1905,  this  art  inn  was  brought 
eth  Hamilton  ami  Mary   Amir 

kfl  a  fraud  upon  the  plaintiff, 
set  aside  the  conveyance  as  fraudu- 
-fondant-  to  pay  the  aosts.     Mary 

found  aa  foQom:      I  have  no  hesi- 
on  that  this  WBB 
of  the  defendant  Isaac  Hamilton 
in  such  a  position,  along  with  this 
plaintiff  would  not  be  able  to  reach 
feting  an  execution;  thai  his  aii 
his  desire  to  get  his  property  out 
be,  as  his  sister,  desiring  r<>  u»i>t 
as  a  means  of  ridding  himself  of 
at  the  plaintiff  might  not  be  able 
execution  against  him/* 
supported  by  the  evidence,  i 

and — the  matter  is  concluded 
Court  of  Appeal  in  Cameron  v. 
adopt  the  language  of  Osier,  J 
t  to  be  that  if  the  purchaser  know 
rantor  is  to  defraud  his  creditors, 
a  valuable  c ■«  moderation,  and  thai 
1  to  pace  to  him,  will  not  avail  him. 
[  on  his  part,  that  is  to  say,  ignor- 
ntent  on  the  part  of  the  vendor, 
.  was  not  a  creditor  .  ,  ,  was, 
the  protection  (the  word  is  wrongly 
f  the  statute  of  Elizabeth,  and  >mi- 
nent  to  attack  any  transaction  de- 
nder,  delay,  or  defraud  f}  her, 
whether  the  findings  of  the  trial 
he  defendant  Isaac  Hamilton  there 
Candidly  admits  that  one  of  his 
protect  himself  from  the  plaintiff. 
*rson,  while  she  knew  of  the  litiga- 
this  "  la  wing  "  was  making  her 
rartright  uncomfortable,  I  am  un- 

more  than  once,  to  find  that 
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6he  had  any  knowledge  of  the  fraudulent  intent  of  hen 
brother.  She  had  money  of  her  own,  she  was  accustomed 
to  do  business  for  herself  with  this  money,  she  had  lent  the 
brother  money  at  least  once  before,  she  had  had  dealings  with 
property,  the  price  alleged  to  be  paid  was  a  reasonable  one. 
All  the  defendants  deny  that  any  conversation  took  place 
about  the  law  suit  at  the  time  the  alleged  bargain  was  made; 
the  law  suit  is  said  not  to  have  been  a  topic  of  conversation 
in  the  family,  as  it  was  a  "  dirty  one,"  and  beyond  question 
$465  of  the  $800  purchase  money  was  paid  by  the  purchaser 
to  the  vendor.  Even  if  we  were  to  say  that  the  defendants 
are  not  worthy  of  belief,  the  furthest  that  would  take  us 
would  be  to  disregard  their  evidence  altogether,  not  to  find 
as  a  fact  the  reverse  of  what  they  depose  to.  I  think  that 
it  may  fairly  be  said  to  be  proved  for  the  plaintiff  that 
Isaac  Hamilton  was  in  possession  of  funds  from  which  he 
might  have  handed  over  to  his  sister  the  money  she  is  alleged 
to  have  paid  him,  and  that  the  transaction  throughout  is 
a  suspicious  one.  But  beyond  suspicion  the  case  does  not 
go;  and  in  a  case  of  this  kind  suspicion  is  not  enough.  There 
must  be  some  evidence  upon  which  the  Court  can  proceed; 
the  fact  that  the  parties  are  brother  and  sister  is  not  suffi- 
cient to  shift  the  onus  from  the  plaintiff.  I  am  unable  in 
this  case  to  find  anything  upon  which  a  trial  Judge  could 
base  a  finding  that  this  "conveyance  was  in  fact  executed 
with  the  intent  to  delay  and  defeat  creditors." 

The  principles  governing  are  so  clearly  and  author- 
itatively laid  down  in  such  cases  as  Cameron  v.  Cusack,  17 
A.  R.  489,  Hickerson  v.  Parrington,  18  A.  R.  635,  and 
Gurofski  v.  Harris,  27  0.  R.  201,  that  it  would  be  useless 
to  restate  them. 

"  The  case  ...  is  one  of  that  class  in  which  in  ordei 
to  defeat  the  deed  there  must  be  proof  of  an  actual  and  ex- 
press intent  to  defraud  creditors,  and  the  purchaser  must  be 
shewn  (not  suspected)  to  have  been  privy  to  such  intent:' 
18  A.  R.  at  pp.  640,  641,  per  Osier,  J.A. 

I  am  of  opinion  that  the  appeal  of  Mary  Anderson  shoulc 
be  allowed  with  costs,  and  the  action  as  against  her  be  dis 
missed  with  costs. 

Britton,  J.,  gave  reasons  in  writing  for  the  same  con 
elusion. 

Falconbridge,  C.J.,  dissented,  for  reasons  given  ii 
writing. 


?.  MeLAKiHUs. 


H+5 


June  11th,  1907. 


KIAX. 


i  McLaughlin. 

tract  for  SaU  of  Land — Mistake 
ition  of  Contract — Specific  Per* 
Misrepresentation  —  Removal  of 
ctinn  from  Purchase  Money. 

of  a  contract  for  the  purchase 
:  of  Int  24  in  the  14th  concession 
fie  performance  of  the  contract 
by  defendant  for  specific  per- 
drawn  up  and  executed, 

.  Wilson,  Petrolia,  for  plaintiff, 
ndant. 

"act  is  in  writing  and  i^  for  tHe 
Plaintiff  alleges  that  he  bought 
Hie  lot  contains  210.3  acres, 
,  and  for  reasons  then  given,  I 
for  reformation  of  the  agree- 
mance  of  the  agreement  as  con- 

and  asks  to  have  the  written 
med, 

x>sed  he  was  buying  the  south 
south  100  acres. 
e  has  been  a  misrepresentation, 
i  the  terms  of  the  contract,  T 
e  what  may  fairly  he  considered 
i  so  as  to  disentitle  defendant  to 
of  the  contract  as  asked  in  the 

D.  215,  317,  cited  by  defendant, 
i  the  facts  under  consideration, 
done  plaintiff,  performance  of 
enforced,  although  he  would  be 
i  thiri  record  T  would  be  hound 


onversation  between  one  Henry 
aintifFs  hearing,  as  to  the  point 
fining  the  northern  limit  of  the 
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land  defendant  was  offering  for  sale  would  be,  was  definite 
enough  to  amount  to  misrepresentation  by  defendant,  even 
if  innocent  misrepresentation,  specific  performance  would 
not  be  enforced.  It  was  not  urged  at  the  trial  that  there  was 
any  intentional  misrepresentation — that,  of  coarse,  would  be 
fraud. 

Defendant  is  entitled  to  have  the  contract  performed. 
See  Powell  v.  Smith,  L.  E.  14  Eq.  1;  Morley  v.  Clavering,  29 
Beav.  84;  Needier  v.  Campbell,  17  Gr.  592;  Williams  v. 
Felder,  7  Gr.  345;  Campbell  v.  Edwards,  24  Gr.  152;  Garrand 
v.  Mukil,  30  Beav.  445;  May  v.  Piatt,  [1900]  1  Ch.  616. 

Defendant  has  removed  some  timber.  He  was  not  care- 
ful of -plaintiff's  rights  after  the  agreement.  Plaintiff  is  en- 
titled to  a  deduction  of  $40.  .  .  .  The  down  timber 
belonged  to  the  land.  Plaintiff  is  entitled  to  the  benefit  of 
that:  McNeil  v.  Haines,  17  0.  E.  479;  Honeywood  v.  Honey- 
wood,  L.  E.  18  Eq.  306. 

There  is  nothing  in  the  objection  that  defendant  was 
not  ready  to  convey,  or  that  the  money  was  not  ready  on 
plaintiff's  behalf.     .     .     . 

Upon  payment  within  one  month  of  $2,660  and  interest 
at  5  per  cent,  from  15th  December  to  date  of  payment  by 
plaintiff  to  defendant,  plaintiff  is  to  be  entitled  to  a  con- 
veyance of  the  south  100  acres  of  lot  24.     .     .     . 

As  plaintiff  fails  upon  the  matters  in  controversy,  he 
must  pay  costs.  Plaintiffs  action  dismissed  with  costs.  Judg- 
ment for  defendant  upon  his  .  .  .  counterclaim  foi 
specific  performance  as  above  without  costs.     .     .     . 


Teetzel,  J. 


June  12th,  1907 


CHAMBERS. 

ILLSLEY*  AND  HOEN  v.  TOEONTO  HOTEL  CO. 

Parties — Assignment  of  Claims — Action  Brought  in  Name  o) 
Assignors  —  Want  of  Substantial  Interest  —  Insolvency 
—  Motion  to  Dismiss  Action  —  Security  for  Costs  — 
Authority  of  Solicitors  —  Correspondence — Costs. 


Appeal  by  defendants  from  order  of  Master  in  Chambers 
9  O.  W.  E.  935,  refusing  motion  by  defendants  for  an  ordei 
under  Eule  616  dismissing  the  action,  on  the  ground  thai 
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itial  interest  in  it,  or  in  the  alter- 
for  security  for  costs. 

idants. 
n  tiffs. 

can  be  no  doubt  that  the  action  wa» 
iner  duly  given  on  behalf  of  plain- 
is  manifest  that  the  Imperial  Bank 
the  fruits  of  the  action,  but  it  is 
,  while  the  bank  hold  transfers  of 
be  contract  set  forth  in  the  state- 
are  necessary  parties  to  any  action 
hstanding  the  evidence  of  plaintiff 
now  thrown  in  his  lot  with  defend- 
has  been  made  to  appear  that  the 
Dn  of  the  Imperial  Bank,  or  that 
n  are  insolvent.  As  stated  by  the 
v.  Pattison,  1  0.  L.  R.  at  p.  41, 
.  be  given  of  the  status  and  lack  of 
tie  plaintiff  in  litigation  begun  by 
lould  intercept  it  at  the  outset  by 
costs."     .     .     . 

v.  Mackenzie,  17  P.  R.  18;  Gordon 
32.] 

efendants  have  not,  in  my  opinion, 
of  the  insolvency  of  all  the  plain- 

0  substantial  interest  in  the  litiga- 

1  under  the  authorities  both  these 
>y  defendants — the  appeal  must  be 
laintiffs  in  any  event. 


June  12th,  1907. 

CHAMBERS. 

.TON,  GRIMSBY,  AND  BEAMS- 
ECTRIC  R.  W.  CO. 

I  Fee — Trial  or  Assessment  of  Dam- 
'rial  Circumstances. 

from  the  certificate  of  Mr.  Thorn, 
e  only  item  complained  of  was  his 
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allowance  of  counsel  fee  of  $125  at  the  trial.  He  applied 
item  153  of  the  tariff,  "fee  with  brief  at  trial."  The* de- 
fendants submitted  that  there  was  only  an  assessment  of 
damages,  and  that  item  152,  "  fee  with  brief  on  assessment, 
$10,"  applied. 

J.  G.  Gauld,  Hamilton,  for  defendants. 
W.  A.  H.-Duflf,  Hamilton,  for  plaintiff. 

Falconbridge,  C.J. : — The  action  was  one  for  damages 
for  personal  injuries.  The  defendants  entered  no  appear- 
ance and  filed  no  statement  of  defence.  Notice  of  assess- 
ment was  served  by  posting  up.  Both  plaintiff  and  defend- 
ants issued  commissions  and  took  evidence  thereunder  in 
the  State  of  New  York.  Defendants  also  obtained  an  order 
in  Chambers  for  the  examination  of  the  plaintiff  by  medical 
practitioners.  The  case  came  on  for  trial  (or  assessment) 
at  the  Hamilton  assizes.  It  was  spoken  to  on  one  day  and 
stood  oyer  until  the  next.  The  case  was  reached  at  5  p.m., 
when  the  trial  was  begun,  and  continued  until  7  p.m.,  when 
it  was  adjourned  until  9.30  the  next  morning,  and  lasted 
from  that  time  until  2  p.m.  There  was  a  verdict  for  plain- 
tiff for  $7,500,  from  which  the  defendants  appealed  to  the 
Court  of  Appeal  and  were  unsuccessful  in  the  appeal. 

It  would  be  a  manifest  hardship  that  under  these  cir- 
cumstances the  allowance  for  counsel  fee  should  be  limited 
to  $10,  but  it  may  be  that  item  152  is  the  only  one  applic- 
able. 

However,  I  think  (though  with  diffidence)  that  the  fol- 
lowing considerations  may  prevail  to  sustain  the  taxing 
officer's  judgment:  there  was  no  interlocutory  judgment  in 
the  case,  and  there  was  no  admission  upon  the  record  of  "the 
liability  of  the  defendants;  on  the  opening  of  the  case  coun- 
sel for  defendants  admitted  that  they  did  not  intend  to  con- 
test liability,  and  the  only  matter  tried  out  was  the  quantum 
of  damages.  Gath  v.  Howarth,  [1884]  W.  N.  99,  is  not  in 
point,  as  there  interlocutory  judgment  had  been  signed. 

I  think,  in  view  of  all  the  special  circumstances  of  this 
case,  it  may  be  treated  as  a  trial  and  not  an  assessment,  and 
plaintiffs  appeal  will  therefore  be  dismissed.  There  will  be 
no  costs  of  this  appeal. 


SHIF  Of  M.lLAtttDB.  i\)\\ 

June  12th,  1907: 

LY   COURT. 

SHIPOF  MALAHIDE. 

tkmmt  of  Actum  against — Basoiu- 

7  Ujf&r  of  Settlement — Absence  of 
Seal — Settlement  not  Binding  on 
of  Insolation  —  Unexecuted  Con* 

oi  ruling  of  local  Master  at  St. 

aintiff. 

Mas,  for  defendants. 

obtained  a  judgment  against  de- 
nterest,  for  money  advanced  by 
&,  which  judgment  wa,s  varied  on 
le  amount  should  be  reduced  by 
establish  against  plaintrJf  in  re* 
1  damages  set  up  by  defendants. 
Master  at  St.  Thomas  to  inquire 
ich  damages.  Further  direct n- 
and  reference  were  reserved,  but 
;o  be  paid  by  defendant*  in  any 

been  entered  upon  by  the  Master 
the  reference  was  adjourned, 
and  at  the  suggestion  of  plaintiff, 
dante*  council  was  held,  on  26th 
ttlement.  At  this  meeting  plain- 
aeeept  $4,?50  in  full  settlement 
pay  all  costs  up  to  reference,  and 
I  the  reference. 

nimously  adopted  accepting  the 
m  passed  authorizing  the  reeve  to 
rs  that  the  ease  was  settled,  and 
1  proceedings. 

l  reference  to  the  matter,  nor  was 
aorandum  of  the  settlement  au- 
corporate  seal. 
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On  23rd  January,  1907,  counsel  for  both  parties  appeared 
before  the  Master  and  stated  that  the  ease  had  been  settled, 
and  after  recording  the  resolution  evidencing  the  settlement, 
the  Master  adjourned  the  reference. 

On  12th  February  another  special  meeting  of  defendants' 
council  was  held,  at  which  a  resolution  was  passed  rescind- 
ing the  resolutions  of  23rd  January. 

When  the  matter  came  again  before  the  Master,  counsel 
for  defendants  stated  that  defendants  had  repudiated  any 
settlement,  and  desired  to  proceed  with  the  reference.  This 
being  opposed,  the  Master,  without  objection,  proceeded  to 
take  evidence  as  to  the  validity  of  the  settlement,  and  ruled 
that  the  settlement  was  not  binding  on  defendants.  While 
other  reasons  are  assigned  by  the  Master,  the  objection  chietiy 
relied  upon  was  the  absence  of  the  corporate  seal. 

Plaintiff  now  appeals  from  the  Master's  ruling. 

In  discussing  the  question  how  a  municipal  corporation 
can  be  bound  by  contract,  the  fact  must  be  kept  in  mind 
that  the  council  is  not  the  corporation. 

Under  the  Municipal  Act,  the  "  inhabitants  of  ever} 
county,  city,  town,  village,  township,"  etc.,  are  "  a  body  cor- 
porate/' and  by  sec.  10  "  the  powers  of  every  body  corporate 
under  this  Act  shall  be  exercisable  by  the  council  thereof;' 
and  sec.  325  enacts  that  "  the  powers  of  the  council  shall 
be  exercised  by  by-law  when  not  otherwise  authorized  oi 
provided  for;"  and  sec.  333  enacts  that  "even*  by-law  shall 
be  under  the  seal  of  the  corporation,"  etc. 

As  shewing  the  tendency  of  legislation  in  regard  to  the 
necessity  for  municipal  councils  exercising  their  powers  bj 
by-law,  it  may  be  noted  that  sec.  326  of  the  Municipal  Act. 
K.  S.  0.  1897  ch.  223,  provided  that  "  every  council  may 
make  regulations,"  etc.,  but  by  3  Edw.  VII.  ch.  18,  sec.  TO, 
this  was  amended  by  inserting  the  words  "by  by-law"  aftei 
the  word  "  may  "  in  sec.  326. 

This  amendment  was  shortly  after  Liverpool  and  Mil  tor 
K.  W.  Co.  v.  Town  of  Liverpool,  33  S.  C.  R.  180,  holding  thai 
the  regulations  there  in  question  could  only  be  made  b} 
by-law. 

Argument  of  counsel  for  the  appellant  was  based  on  the 
contention  that  the  agreement  of  settlement  in  this  case  was 
founded  upon  an  executed  consideration,  and  therefore 
neither  a  by-law  authorizing  the  settlement  nor  an  agree 
merit  authenticated  by  the  seal  of  the  corporation  need  be 
shewn  in  order  to  bind  the  corporation,  as  was  held  in  Mac 
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i.iud,  10  O,  L.  li,  668,  6  O.  WT. 
y,  [190:J|   1  K.  B.  772;  Beruar- 

Duffcrin,  19  S.  C.  &  581, 
n  those  oases  ■*  that  where  the 
applied  property  to  a  municipal 
>r    which    the    corporation    w&f 

or  the  property  supplied  if 
and  tht-  whole  consideration  is 

fca  p;iy  implied,  and  the  abeenee 

of  the  corporation  is  n<i  answer 
rpeet  to  the  worie  done  or  pro- 

rdiu  case,  per  Gwynne,  J,,  at  p. 

eQt  case  is  in  holding  that  the 
ndantfi'  promise  or  undertaking 
.tiff,  so  as  to  bring  his  ease  with- 

it*  whole  eons ide ration  consisted 
tilf  holds  his  judgment,  because, 
ret  matter  of  the  settlement  in- 
lefendants3  claims  for  damages 
the  action  and  reference,  which 

payable  by  either  party, 
lent,  besides  filing  the  balance 
i    embraced  a  promise  by 
iv    the    cOstfl    of  the  refers 
\\<  to  assume  and  pay  all  the 

it     was,    therefore,  an   a| 
6  promises,  apart  from  defend- 
idgment,  which   promises  were 
consequently,  a  part  of  the  con- 
66  Leake  on  Contracts,  5th  ecL, 

,  tlie  case  does  not  come  within 
aaed  upon  agreements  wherein 
r  executed. 

is  casr  aider  whether  the 

io  the  limitations  of  the 
for  the  purpose  of  determining 
nv\  was  required  authorizing  the 
>pinion  that,  whether  it  doe 
lent  would  require  to  be  anthen- 
rate  seal. 
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Independently  of  statutory  requirements,  the  principl 
of  the  common  law  applicable  to  a  corporation  is  that,  it  be 
ing  an  intangible,  invisible  creation  of  the  law,  it  must  hav< 
some  tangible  and  visible  method  of  expressing  its  will  in  i 
by-law  or  its  assent  to  a  contract.  See  Biggar's  Municipa 
Manual,  p.  41. 

As  stated  by  Rolfe,  B.,  in  Mayor  of  Ludlow  v.  Charletor 
6  M.  "&  W.  815,  at'p.  823 :  "  It  is  a  great  mistake,  therefore 
to  speak  of  the  necessity  for  a  seal  as  a  relic  of  ignoran 
times.  It  is  no  such  thing :  either  a  seal,  or  some  substitut 
for  a  seal,  which  by  law  shall  be  taken  as  conclusively  evi 
dencing  the  sense  of  the  whole  body  corporate,  is  a  necessit 
inherent  in  the  very  nature  of  a  corporation;  and  the  a1 
tempt  to  get  rid  of  the  old  doctrine,  by  treating  as  vali< 
contracts  made  with  particular  members,  and  which  do  nc 
come  within  the  exceptions  to  which  we  have  adverted,  migfe 
be  productive  of  great  inconvenience." 

As  affecting  municipal  corporations,  the  only  exceptior 
to  the  rule  that  a  corporation  can  only  act  by  its  seal,  are  i 
regard  to,  first,  insignificant  matters  of  every  day  occurrence 
or  matters  of  convenience  amounting  almost  to  necessit) 
second,  where  the  consideration  has  been  fully  executed,  a 
in  the  cases  firstly  above  cited;  and,  thirdly,  contracts  in  th 
name  of  the  corporation  made  by  agents  or  representative 
who  are  authorized  under  the  seal  of  the  corporation  to  mat 
such  contracts. 

The  nature  and  importance  of  the  agreement  in  questio 
are  such  that  it  clearly  could  not  come  within  the  first  e: 
ception;  I  have  already  excluded  it  from  the  second;  an 
there  is  no  evidence  to  bring  it  within  the  third. 

In  Mayor  of  Oxford  v.  Crow,  [1893]  3  Ch.  535,  where 
proposal  had  been  accepted  by  a  committee  of  the  counci 
subject  to  the  council's  approval,  and  the  approval  of  tl 
•  council  was  af  terwards  granted  by  resolution,  but  not  und< 
seal,  it  was  held  that  the  contract  not  having  been  under  tr 
seal  of  the  corporation  or  signed  on  their  behalf  by  ai 
person  authorized  under  seal  to  do  so,  or  ratified  under  sea 
or  part  performed  or  acted  on,  could  not  be  enforced  by  tl 
corporation. 

As  illustrating  that  the  Courts  of  this  country  requii 
that  contracts  of  municipal  corporations  should  be  strict 
in  compliance  with  their  powers,  Waterous  Engine  Works  C 
v.  Town  of  Palmerston,  20  0.  R.  411,  affirmed  19  A.  R.  4 
and  21  S.  C.  R.  56,  may  be  referred  to,  where  it  was  he] 
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lase  of  a  steam  fire  engine  which 
mxmk  iliat  no  acceptance  of  the 
I  not  be  enforced  against  a  uiuni- 
\v-law  authorizing  the  purchase 
lunicipal  Act,  even  although  the 
ier  the  corporate  seal,  ajid  a  bill 
ad  been  accepted  by  the  mayor, 
nis&ed  with  coflte. 


June  13th,  1907. 


IMBEKB. 


L  v.  LOVELL. 

im  Injunction  —  h'jarituiation  of 
—Refusal  to  Answer  Queistiam— 
Qut&tiom  —  Fail  Diwkmm  — 
1  Pn  pare  for  Examination— Fra- 
illy af  Examiner — Fraud— I'ru  i- 
oHcUor  as   Witness — Discovery — 


orumit  defendant  Lovell  and  H. 
*is  for  refusal  to  an&wer  certain 
iation  as  witnesses  upon  a  pend- 
i]  unction. 

■  disposition  after  refusal  of  de- 
taking  suggested   in  an  opinion 

ft. 

defendant  Lovell  and  others, 
ant  Case  and  the  George  A.  CfM 

bright. 

et  out  the  material  facts  of  this 
dum,  in  part  reported  9  0.  W.  R. 

their  undoubted  right,  have  de- 
Lng  suggested;  the  plaintiffs  have 
mr     I  now  proceed  to  dispose  of 
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So  long  as  Rule  491  remains  a  rule  of  practice,  I  think  any 
party  to  an  action  having  in  good  faith  served  a  notice  of 
motion  may  insist  upon  the  attendance  for  examination  of 
any  witness;  and,  speaking  generally,  insist  upon  such  wit- 
ness answering  all  relevant  questions  as  though  he  were 
called  at  the  trial.  Of  course,  it  may  happen  that  there  i9 
some  preliminary  question  first  to  be  disposed  of,  but  in 
general  full  disclosure  must  be  made :  cf .  Northern  Iron  and 
Steel  Co.  v.  Solway  &  Cohen,  9  0.  W.  R.  709. 

The  defendant  Lovell  is  a  clerk  in  the  office  of  Messrs. 
Blake,  Lash,  &  Cassels,  solicitors,  and  is  the  trustee  through 
whom  the  transaction  was  carried  out.  That  firm  used  his 
name  in  "  the  correspondence  that  passed  shewing  the  nego- 
tiations with  respect  to  the  purchase  and  the  carrying  out 
of  the  purchase,  and  the  disputes  arising  and  how  those  dis- 
putes were  settled."  Lovell  says  he  has  not  the  custody  of 
these,  and  the  member  of  that  firm  who  attended  qn  the 
examination  refused  to  produce  them.  A  letter  was  written, 
probably  more  than  one,  by  that  firm  to  England,  and  one 
at  least  was  signed  by  Lovell.  Lovell  does  not  know  the 
contents  of  these  letters,  the  whole  matter  having  been  ir 
the  hands  of  Mr.  Anglin. 

He  must  make  all  proper  investigation  to  enable  him  tc 
produce  all  documents  in  his  power,  and  must  produce  there 
in  the  examiner's  office,  which  were  written  to  or  by  the 
said  firm  as  solicitors  for  Mackenzie,  in  connection  with  this 
purchase,  etc.  Such  of  these  documents  as  shew,  or  tenc 
to  shew,  that  the  purchase  was  in  reality  for  Case,  or  Case 
and  his  associates,  must  be  allowed  to  be  put  in  evidence 
Any  document  as  to  which  the  witness  pledges  his  oath  thai 
it  does  not,  in  his  opinion,  so  tend,  may  be  ruled  upon  by  th< 
examiner,  subject  to  motion  in  the  usual  way.  Counsel  fo] 
the  plaintiffs  will  not  be  entitled  to  see  the  document  in  re 
spect  of  which  the  examiner  rules  adversely.  See  William 
v.  Quebrada  R.  L.  &  C.  Co.,  [1895]  2  Ch.  at  pp.  757,  758. 

Upon  the  argument  of  the  question  of  admissibility,  afte 
the  examiner  has  expressed  his  opinion  in  favour  of  admit 
ting  any  document,  counsel  for  all  parties  have  a  right  to  b< 
heard.  After  argument  the  examiner  may  adhere  to  hi 
ruling,  in  which  case  the  document  will  be  admitted,  o 
change  it,  in  which  case  the  document  will  not  be  admitted 

Charges  of  fraud  having  been  made  apparently  in  goo* 
faith  against  Mackenzie,  privilege  does  not  exist:  Rex  tj 
Cox,  14  Q.  B.  D.  153;  Williams  v.  Quebrada  R.  L.  &  C.  Co 
[18951  2  Ch.  751. 
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'\\  is  unable,  for  any  reason,  to  give 
hall  under  Hide  t93  make  an  order 
fr.  Anglin  nr  such  other  witness  a* 

il  the  papers  oi  his  client  Poster  in 
roduce  in  the  examiner's  office,  ex- 
eations  between  solicitor  and  client: 
Mr,  Foster  privileged,  The  strictly 
is  for  Mr.  Wright  at  the  cxamina- 
m,  if  asked,  all  papers  bearing  upon 
ath  as  to  the  remainder,  the  ex- 
as  are  not  put  in,  Be  in  the  case  of 
not  be  compelled  in  advance  to  go 
age  the m  or  divide  them  into  such 
should  not  go  in.  No  doubt,  the 
the  plaintiff  will  find  a  way  to  avoid 
this  course  would  necessitate.  No 
ipon  being  paid  a  reasonable  fee  for 
the  papers  in  advance  and  arrange 
lit,  not  being  a  party,  need  not  pro- 
!  any  inquiry  to  qualify  himself  to 
lv  do  either  if  he  desires.  He  need 
Lr  but  his  own  knowledge, 
he  banker  through  whom  Mackenzie 
ied  out.  He  will  produce  all  corre- 
oronto  branch  and  the  head  office  of 
mnieree,  and  all  correspondence  and 
the  purchase;  go  far  as  these  tend 
*e  was  for  Case  or  Case  and  his  as- 
nt  and  are  to  be  admitted  in  evi- 
"ule  as  in  Lo veil's  case, 
i  leave  to  apply  upon  notice  for  any 
nrv  to  enable  them  to  obtain 


plication  will  be  to  the  plaintiffs  in 
Dovell  and  the  Dominion  Brewery 
t  as  to  so  much  thereof  as  may  have 
uding  in  this  motion  the  motion 
to  these  extra  costs,  there  will  be 
witnesses  is  entitled  to  the  costs  of 
tion« 
attend  at  their  own  expense  to  be 
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Teetzel,  J.  May  22nd,  ^907. 

TRIAL. 

WADE  v.  ELLIOTT. 

Bankruptcy  and  Insolvency  —  Assignment  by  Insolvent  for 
Benefit  of  Creditors  —  Action  by  Assignee  to  Set  aside 
Chattel  Mortgage  and  Land  Mortgage  made  by  Insolvent — 
Previous  Agreement — Absence  of  Knowledge  of  Insolvency  by 
Mortgagee — Imputed  Knowledge. 

Action  by  Osier  Wade,  assignee  in  trust  for  the  benefit 
of  creditors  of  defendant  James  H.  Drinkwalter,  to  set  aside, 
as  fraudulent  and  void  and  preferential  as  against  the  credi- 
tors of  defendant  Drinkwalter,  a  chattel  mortgage  executed 
by  him  to  defendant  Robert  A.  Elliott,  on  25th  October, 
1906,  for  $1,000  on  all  his  strock  in  trade,  comprised  in  his 
general  store  at  the  village  of  Centreton,  and  a  land  mort- 
gage on  his  farm  in  the  township  of  Haldimand,  for  the 
same  sum,  as  collateral  security.  Defendant  Elliott,  who 
had  been  carrying  on  a  general  store  at  Centreton,  entered 
into  an  agreement  (which  was  in  writing)  dated  29th  Janu- 
ary, 1906,  to  sell  the  business  to  Drinkwalter,  at  85  cents  on 
the  dollar,  of  the  stock  and  fixtures  as  inventoried,  payable 
half  cash,  and  balance  in  4  equal  payments,  spread  over  one 
year.  The  agreement  contained  this  provision:  "I  also 
agree  to  give  Robert  A.  Elliott,  as  security,  mortgage  on  said 
stock  till  paid  for,  above  stock  to  be  kept  up  to  the  standard 
.stock  now  carried,  insurance  loss,  if  any,  payable  to  Robert 

I  A.   Elliott."     This   agreement   was   carried   into   effect   in 

March,  1906,  defendant  Drinkwalter  then  delivering  to  El- 
liott two  promissory'  notesj  one  for  $400  dated  16th  March, 
1906,  payable  6  months  after  date,  with  interest  at  6  per 
cent.,  at  the  Dominion  Bank,  Cobourg,  purporting  to  be  made 
by  himself  and  his  brother-in-law  Lewis  Harnden,  and  the 
ether  for  the  same  amount  and  same  interest,  of  the  same 
date,  payable  9  months  after  date,  purporting  to  be  made  by 
himself  and  his  uncle  Frank  Waite.  The  chattel  mortgage  was 
not  then  executed.  Drinkwalter  paid  the  accrued  interest  on 
the  first  of  the  two  $400  notes,  about  the  time  it  matured, 
and  agreed  to  pay  off  the  principal  in  two  payments  of  $200, 
within  one  month  thereafter.  He  failed  in  this,  and,  Harn- 
den having  denied  his  liability  as  maker  on  the  note,  Elliott 
applied  to  Drinkwalter  for  the  security  by  way  of  chattel 
mortgage  which  the  agreement  of  sale  provided  for.    Upon 


US    '.  ELLIOTT. 

ortgage  at  Centreton,  n.  wm  agreed 

which  was  a  third  mortgage  on  the 
J  two  days  later,  by  which  a  consid- 
B  was  given  to  Drinkwalter  to  pay 

iid  Drinkwalter  then  re© 
$400,  and  a  further  note  for  $175, 
I  by  Elliott  as  part  of  the  cash  pay* 

?re  duiy  registered  and  filed.  On 
ter,  on  the  application  of  the  agent 

red  the  assignment 
:e  to  support  the  allegation  that  de- 
5  insolvent*  to  the  know  lei  I 
nowledge  ought  necessarily  to  be  iui- 
ct  of  the  non-pftyment  of  the 

d  aa  a  witness  on  behalf  of  defend- 

le  had  ever  joined  with  Drinkwalter 

note*    There  waa  no  question  of  the 

$175,  which  made  up  part  of  the 

verted  that  the  transaction  wa.~ 
ood  faith,  without  any  fraudulent 
ing  or  having  reason  to  believe  that 
lit,  and  without  the  purpose  or  in- 
aft  "[■  delaying  Drinkwalter  s  credi- 
id  the  fact  to  be  that  Drinkwalter, 
the  .<eeurities  and  made  the  as  sign - 
mi  circumstances,  and  that  hu  had 
itrary. 

before  Teetzel,  J.,  at  the  Toronto 

t  and  22m]  May,  1907. 

plaint  iff, 

J,  and  J.  H.  Spenee,  for  defendant 

ink  the  plaintiff  in  this  ease  has 
tut  tin*  defendant  Elliott  ha*  satie- 
he  law  casts  upon  him,  bv  shewing 
k  the  chattel  mortgage  in  question 
iad  no  reason  to  believe  that  tlic 
tnable  to  pay  his  debte  in  full.  The 
r>ng  upon  it:-  facts  in  regard  to  any 
he  imputed  to  the  defendant  as  the 
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Privy  Council  case  which  has  been  cited  by  Mr.  McMaster. 
In  that  case  there  was,  it  appears,  abundant  evidence  to 
create,  upon  the  part  of  any  one  who  knew  the  facts  related 
there,  the  honest  conviction  that  the  debtor  was  insolvent, 
from  the  default  that  he  had  made  in  meeting  his  cheques 
and  drafts. 

Here,  the  only  circumstances  which  seem  to  me  to  have 
been  present  to  the  mind  of  the  defendant  Elliott  were,  first, 
the  circumstance  that  his  own  account  had  not  been  paid— 
his  own  note  for  $400  as  collateral  to  the  general  indebted- 
ness was  not  paid  by  the  maker  on  its  maturity.  When  he 
met  the  debtor  the  debtor  told  him  that  he  had  had  some 
trouble  or  difficulty,  and  I  should  say — although  it  is  not 
very  clear — that  he  told  him  he  had  been  called  upon  to 
pay  $175,  part  of  which  he  did  not  owe,  which  had  taken  tne 
ready  money  he  had  promised  to  pay,  the  $200  which  he  had 
promised  to  pay  in  two  weeks,  and  another  $200  in  another 
two  weeks  after  that,  so  as  to  remove  the  whole  of  the 
$400  liability,  he  having  paid  the  interest  up  to  1st  Septem- 
ber. The  only  other  circumstance  is  that  these  promised 
payments  were  not  made,  and  that  in  response  to  his  re- 
quest sent  to  the  banker  to  hustle  the  other  maker  of  the 
note  he  was  informed  that  there  was  some  trouble  aboui 
the  note,  that  the  maker  was  in  some  way  repudiating  it. 
and  on  the  next  day  made  up  his  mind  that  he  would 
secure  the  account  or  have  it  paid,  and  in  pursuance  of  thai 
decision  prepared  a  chattel  mortgage  and  took  it  to  the 
debtor  to  be  signed.  Now  there  is  no  evidence  that  he  kne^ 
that  there  was  any  claim  outstanding  against  the  debtoi 
at  that  time,  other  than  his  own.  It  may  be  said  that  h< 
ought  to  have  known  there  must  be  something  owing  for  J 
portion  of  the  stock,  at  any  rate  for  the  goods  by  whicl 
the  stock  had  been  increased  since  the  debtor  purchased  tin 
business  from  defendant;  but  the  stock  was  there  to  repre 
sent  the  indebtedness,  and  there  was  nothing  brought  t< 
the  mind  of  defendant  which  would  apprise  him  of  an; 
shrinking  in  the  value  of  the  property  which  he  sold  t< 
the  debtor  in  the  previous  March,  and  nothing  to  indicafc 
that  the  debtor  was  in  any  way  embarrassed — 1  mean  to  sa; 
ir.  the  sense  of  being  unable  to  realize  upon  the  estate  al 
he  owed.  The  mere  fact  that  a  man  does  not  make  pay 
ments  promptly  on  maturity  is  not,  in  itself,  sufficient  t 
cast  upon  any  one  the  onus  of  a  knowledge  that  the  debto 
is  insolvent. 

There  is  no  doubt  there  was  an  understanding  when  h 
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I8j  if  necessary,  to  be  given  security 
so  doubt,  upon  the  authorities  cited 

ao  unregistered  chattel  mortgage 
greenient  that  it  shall  not  be  regis- 
nortgage  from  the  beginning,  that 
agreed  upon  between  the  maker  of 
mortgagee:  but,  except  in  the 
se  in  which  a  bona  fide  agreement 
a  chattel  mortgage  honestly  given 
solvency  and  without  any  intention 
ice  oroe  wfeer  creditors.  It 
had  a  prior  agreement,  which  was 
id  el  the  fact  that  carrying  it  out 
t  the  credit  of  the  debtor,  makes 
incumbent  upon  the  defendant,  and 
inVult  to  satisfy,  oi  ejniv-ini-ing  the 

take  the  chattel  mortgage  he  did 
ose  and  in  good  faith,  and  without 
he  was  getting  an  unjust  preference 
vent  debtor, 

case  or  not,  I  think  it  cannot  he 

defendant  was  aware  of  such  facts 
,  he  took  the  chattel  mortgage  as 
.gainst  creditors.     I  think  the 
which  has  been  cited  of  Baldocchi 
5,  8  0.  W.  K,  705,  and  which  was 

Court  a  copy  of  the  judgment  of 
d  to  me. 

it  would  be  going  a  long  way  to 
down  in  that  ease  is  of  no  avail  to 
of  the  fact  that  he  took  the  agree- 
en  he  sold  the  goods  that  he  should 
.  or  the  fact  that  the  security  was 

the   credit    of    the    debtor    might 

if  the  existence  ol  such  an  agree- 
e  destroy  the  validity  of  the  chat* 

under  circumstances  in  the  best  of 

■t  iu   this  ease  it  would   not  have 

real   estate   mortgage,  which 

1  lateral.     There  was  no  agreement 

me  that,  even  if  plaintiff  succeeds 

on   that  ground,  it  does  not 

'  mortgage,  which   I  also  find  was 

iut  his  knowing  or  having  reason  to 

as  insolvent. 
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,  I  think  the  action  should  be  dismissed  with  costs. 
I  do  not  base  the  judgment  at  all  upon  any  finding  that 
the  debtor  in  giving  the  chattel  mortgage  was  actuated  by 
any  desire  to  get  rid  of  the  danger  of  a  criminal  prosecu- 
tion in  respect  of  the  two  notes;  I  do  not  find  that  that 
was  a  moving  cause,  but  I  find  thdt  the  moving  cause  was 
an  honest  desire  to  secure  the  defendant  here  for  the  debt, 
and  I  am  not  able  to  find  that  the  debtor  himself  appreciated 
that  he  was  insolvent  and  unable,  eventually,  to  pay  all 
his  charges. 


MacMahon,  J.  June  12th,  1907. 

TRIAL. 

DA  VIES  CO.  v.  WELDON. 

Money  Paid — Failure  of  Consideration — Action  to  Recover — 
Defence  of  Repayment — Conflicting  Evidence  —  Credibility 
— Surrounding  Circumstances. 

Action  to  recover  $800  alleged  to  have  been  overpaid  to 
defendant  upon  a  running  account  between  plaintiffs  and 
defendant,. and  to  recover  interest  thereon. 

W.  E.  Middleton,  for  plaintiffs. 

A.  J.  Russell  Snow,  for  defendant. 

MacMahon,  J.: — Plaintiffs,  through  their  agent  T.  E. 
Colwell,  commenced  purchasing  hogs  from  defendant  in  July, 
19X)5,  and  deposited  money  from  time  to  time  to  Colwellfs 
credit  in  the  Dominion  Bank  at  Whitby,  and  Colwell  made 
advances  to  defendant,  as  required,  sometimes  by  sending 
cheques  direct  to  the  Dominion  Bank  at  Lindsay,  where 
defendant  kept  his  account,  to  be  credited  to  him  therein, 
sometimes  by  cheques  payable  to  defendant's  order.  The 
amounts  remitted  by  Colwell  were  usually  considerable,  rang- 
ing from  $800  to  $2,100,  the  whole  amount  totalling  $13,903 
the  receipt  of  which  defendant  did  not  dispute. 

Of  the  above  amount,  $800  was  a  cheque  sent  by  Colwel 
on  5th  July,  1905,  payable  to  the  credit  of  defendant  at  th< 
Lindsay  bank. 

Defendant  said  this  $800  cheque,  was  sent  in  consequenc 
of  a  representation  made  by  him  to  Colwell  that  he  was  ship 
ping  some  hogs  belonging  to  one  Graham,  as  well  as  others  h 
had  purchased,  and  required  the  additional  sum  to  pa 
Graham;  but  that  Graham  being  then  unable  to  ship,  th 
matter  was  overlooked  until  the  first  part  of  August,  whe 
Colwell  spoke  to  him  over  the  telephone  about  the  $800,  an 
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hogs  had  not  materialized,  and 
ras  overdrawn;  that  he  (defend- 
as,  and  if  he  (Colwell)  would 
Qto  he  would  give  him  back  the 
et  at  the  Maple  Leaf  hotel  in  To- 
arly  part  of  August,  when  he  said 
;n  bank  bills.  .  .  . 
oboration  of  this  by  two  witnesses 
nmer  of  1905  they  saw  defendant 
le  hotel  mentioned  and  handing  it 
ter  said  that  a  settlement  did  take 
i  August,  1905,  but  that  no  money 
of  $1,228.40  was  then  ascertained 
)r  which  a  cheque  was  afterwards 
until  more  than  a  year  after  that, 
per  discovered  that  Colwell  had 
800  to  defendant  in  his  return  of 
l  to  defendant,  although  the  $800 
e  Dominion  Bank  at  Whitby  against 
vidence  and  correspondence  are  set 
dgment.     The  learned  Judge  pro- 

atement  that  through  an  oversight 
leque  was  not  transferred  from  his 
vas  therefore  not  taken  into  account 
^i  August  and  13th  September,  1905. 
and  the  surrounding  circumstances 
,  and  I  prefer  to  credit  those  and  the 
jaching  a  conclusion  rather  than  the 
nd  the  witnesses  he  called, 
lent  for  plaintiffs  for  $800  with  in- 
,  1906,  and  costs  of  suit. 


June  13th,  1907. 

REKXY  COURT. 

tE  MOKTOK 

Estate  during  Widowhood — No  Devise 

g  in  Fee  Subject  to  Bequests  in  the 

e. 

7  of  George  Sherry  Morton,  deceased, 

lg  certain  questions  arising  upon  the 

I. 
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U.  J.  Holnian,  K.C.,  for  Susannah  Morton,  widow. 

W.  H.  Blake,  K.C.,  for  Phoebe  Holbert  and  Mark  Morton, 
brother  and  sister  of  testator. 

S.  Masson,  Belleville,  for  other  brothers  and  sisters  of 
testator. 

Falconbridge,  C.J. : — The  following  is  the  will: — 
"  First,  I  hereby  will  that  William  Henry  Morton,  of  the 
township  of  Huntingdon,  be  my  sole  executor. 

u  Second,  I  will  and  bequeath  all  the  property  of  which 

I  am  possessed,  both  real  and  personal,  to  my  wife  Susannah 

Morton,  for  her  sole  use  and  benefit  so  long  as  she  remains 

my  widow,  but  in  the  event  of  her  marrying  again  then  I 

rfgiill  thai  my  sister  Phoebe  Hoihert  **>  tiqjh  fmm  mv  pstatp 


sole  penalty  which  he  imposed  upon  her  in  the  event  of  her 
marrying  again  was  to  pay  these  two  sums.  If  the  testator 
had  intended  any  further  or  other  diminution  of  the  provi- 
sion which  he  made  for  the  widow,  he  would,  no  doubt,  have 
made  a  direction  as  to  whether  Phoebe  Holbert  and  Mark 
Morton  should  take  the  $500  each  in  addition  to  their  dis- 
tributive share  as  on  an  intestacy. 

The  nearest  authority  to  which  I  have  been  referred  is 
In  re  Mumby,  8  0.  L.  R.  286,  4  0.  W.  K.  10.  It  is  not  ex- 
actly in  point,  but  it  is  to  some  extent  on  the  same  lines. 

The  answer  will,  therefore,  be  that  she  is  entitled  to  the 
fee  simple  in  the  land,  and  an  absolute  interest  in  the  per- 
>onalty,  subject  only  to  the  before-mentioned  payments  in 
the  event  of  her  re-marrying.  This  judgment  renders  it 
unnecessary  to  answer  the  other  questions.  As  I  think  that 
the  point  was  quite  arguable,  I  must  give  costs  ta  all  parties 
out  of  the  estate,  even  though  that  means  costs  payable  by 
the  widow.  ; 
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June  14th,  1907. 


EKLY  COURT. 


EWBIGGING. 


of  Real  and  Personal  Property  to 
then  to  Heirs  " — Fee  Simple— Abso- 
%Uy — Rule  in  Shelley's  Case. 

>r  of  the  will  of  John  Newbigging, 
order  determining  a  question  aris- 
1  of  the  will. 

,  for  executor. 

i  Newbigging. 

mto  Junction,  for  widow. 

infants. 

tator  died  on  10th  March,  1895, 
Men  Newbigging,  his  widow,  and 
rill  contains  the  following  clause: 
jueath  all  messuages,  lands,  tene- 
s,  and  all  my  household  furniture, 
or  money,  goods  and  chattels,  and 
sonal  estate  and  effects  whatsoever 
ly  beloved  wife  Ellen  Newbigging, 
inistrators,  and  assigns,  to  and  for 
id  benefit  during  her  natural  life 

>r  a  construction  of  the  will  and 
whether  the  widow  takes  a  life 
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right,  if  any,  is  in  the  previous  owner :  Partridge  v.  Great 
Western  R.  W.  Co.,  9  C.  P.  97;  Re  Prittie  and  City  of  To- 
ronto, 19  A.  R.  503,  522;  Regina  v.  McCurdy,  2  Ex.  C.  R. 
311. 

Somewhat  different  considerations  apply  to  the  other 
branch  of  the  case.  Certain  water  is  brought  down  by  the 
work,  for  which  defendants  are  at  least  in  part  responsible. 
This,  through  the  drain  being  allowed  to  be  partly  filled 
with  sand,  goes  in  part  upon  the  plaintiff's  land.  Had  any 
damage  been  proved  or  found,  as  at  present  advised  I  think 
an  injunction  might  well  be  granted  against  the  continuance 
of  this  state  of  affairs;  and  the  fact  of  Bayham  being  jointly 
charged  with  the  road  would  not  prevent  such  injunction 
being  granted  against  the  present  defendants.  But  the 
jury  have  negatived  damage;  and  practically  the  only  reason 
why  an  injunction  could  be  asked  for  under  such  circum- 
stances is  that  the  continuance  of  the  wrong  might  ultim- 
ately turn  it  into  a  right,  through  the  operation  of  the 
Statutes   of   Limitations. 

Counsel  for  defendants  undertakes  that  the  plea  of  the 
Statute  of  Limitations  will  not  be  set  up  in  any  action  or 
other  proceeding  to  be  taken  at  any  time  hereafter;  sucfi 
undertaking  may  be  inserted  in  the  judgment,  and  with  this 
undertaking  the  appeal  should  be  allowed  with  costs,  and 
the  action  dismissed  with  costs,  without  prejudice  to  any 
action  or  other  proceeding  to  be  taken  against  either  town- 
ship or  both  for  any  future  wrong. 


June  18th,  1907. 


DIVISIONAL  COURT. 


RUETHEL  MINING  CO  v.  THORPE. 

Company — Directors — Sale  of  Mining  Properties  to  Company 
— Acquisition  by  Director — Agent  or  Trustee  for  Company 
— Secret  Profits — Affirmance  of  Contract  by  Company — 
Return  of  Notes  and  Shares — Costs. 

Appeal  by  plaintiffs  from  judgment  of  Anglin,  J.,  9  O. 
W.  R.  942,  dismissing  the  action  as  against  defendant 
Thorpe. 

A.  St.  G.  Ellis,  Windsor,  for  plaintiffs. 

A.  H.  Clarke,  K.C.,  for  defendant  Thorpe. 


LEY   v.  BRADLEY. 
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>NBRIDGE,    C.J.,    BRITTON,    J.,    RlD- 

appeal  with  costs. 


TRIAL. 


June  19th,  1907, 


,EY  v.  BRADLEY. 


^Option  to  Purchase  Land — Person 
ing  Land  for  Sale  by  Auction — Vm- 
>neer  not  to  Proceed — Refusal  of  A  wh 
)f  Resale — Action  for  Damages — /  ^ 
%  of  Time — Right  to  Chattels. 

Bradley  against  Thomas  P.  Bradley, 
r.  A.  F.  Campbell,  to  recover  dam- 

etc. 

in  an  action  for  the  administration 
Bradley,  deceased,  in  which  action 
Iradley  was  plaintiff  and  defendant 
lers  were  defendants,  an  agreement 

1906,  was  arrived  at  between  the 
f  that  action,  whereby,  inter  alia, 
on  to  purchase  a  farm  there  in  ques- 
;  share  in  the  estate,  fixed  at  $1,80-0, 
*ks  from  the  date  of  the  agreement 
ase;  that  plaintiff,  relying  on  the 
greement  on  22nd  September,  1906, 
axton  for  $13,500,  but  on  the  umlor- 
as  to  have  the  privilege  of  advertis- 

for  sale  by  public  auction  in  order 

price  could  be  obtained  therefor; 
the  farm  for  sale  by  public  auction 
lat  on  1st  October,  1906,  defendant 
instructions  from  his  co-defendant--, 
tioneer  notifying  him  that  plaintiff 
i  farm  for  sale;  that  in  consequence 
meer  refused  to  offer  the  property 
i used  to  carry  out  his  agreement; 
e  to  obtain  another  purchaser,  and 
se;  that  defendants  wrote  or  caused 
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the  letter  to  be  written  and  delivered  purposely  to  do  plain- 
tiff damage  and  cause  him  loss;  and  that  defendants  had 
agreed  to  deliver  to  plaintiff  certain  goods  upon  the  farm 
(describing  them)  but  had  refused  to  do  so.    Plaintiff  claimed 

t  $6,000  damages  for  the  wrongs  complained  of,  and  $500 

damages  for  the  detention  of  the  chattels. 

The  action  was  tried  without  a  jury  at  Brampton  and 
Toronto. 

W.  S.  Morphy,  Brampton,  for  plaintiff. 

w .  J.  Hanna,  Sarnia,  for  defendants.  Thomas  P.  Bradley 
and  Isabella  Bradley. 

E.  G.  Graham,  Brampton,  for  defendant  Campbell. 

Boyd,  C: — There  appears  to  be  no  actionable  wrong  in 
the  matter  of  the  complaint  preferred  by  plaintiff.  His  duty 
was  plain  under  the  terms  of  settlement,  by  which  former 
litigation  was  ended.  He  was  given  the  privilege  of  pur- 
chasing the  homestead  for  the  cash  price  of  $12,000,  less 
nis  share  of  the  estate,  fixed  at  $1,200,  and  was  to  carry  out 
the  purchase  within  two  weeks  from  the  date.  Therein  he 
failed;  he  had  not  the  money  in  hand,  and  he  failed  to  raise 
it,  so  that  default  in  payment  happened,  and  his  right  to 
get  the  property  ended. 

The  only  excuse  for  this  failure  to  observe  the  strict 
letter  of  the  offer  was  that  he  proposed  to  make  a  sale  of 
property,  which  was  frustrated  by  a  letter  from  the  solicitor 
defendant  to  the  auctioneer.  Upon  the  receipt  of  the  letter 
the  auctioneer  declined  to  go  on,  and  this  failure  to  hold 
the  auction  was  made  the  occasion  of  the  withdrawal  of 
one  Luxton,  who  proposed  to  buy  at  plaintiff's  right  to  the 
property  for  $13,500.  This*  proposed  sale  appears  to  me  a 
matter  altgether  collateral  to  the  transaction  between  plain- 
tiff and  the  estate.  What  scheme  he  might  try  in  order  to 
raise  the  money  is  foreign  to  the  purpose,  so  long  as  he 
failed  to  make  the  payment  in  time.  He  was  not  prevented 
from  paying  the  money  on  the  day,  and  he  could  then,  had 
he  wished,  subsequently  have  proceeded  with  the  sale  to 
make  profit  out  of  his  bargain.  But  till  he  paid  his  money 
there  was  no  contract  between  the  parties,  and  nothing  out  of 
which  a  right  to  damages  would  arise  from  the  breach  of 
it:  Ranelagh  v.  Miller,  2  Dr.  &  Sm.  278;  Dawson  v.  Dawson, 
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Collins,  5  N.  R.  345;  Brock  v.  Garrod, 

hink  the  solicitor  rightly  objected  to 
I  to  sell  the  homestead  as  if  he  were 
ie  utmost  he  could  properly  offer  for 
>ption." 

1  should  be  dismissed  with  costs, 
lattels  (not  those  mentioned  in  the 
)laintiff,  which  defendants  do  not  ob- 
the  farm.  The  list  of  these  can.  be 
'  after  hearing  the  parties,  and  order 
iff  to  possess  himself  of  them  within 


June  10th,  1907. 

chambers. 

CO.  v.  COBALT  LAKE  MINING 
CO. 

iction  to  Recover  Possession  of  Min- 
Drovincial  Legislature  Passed  Pendente 
i  of  Defendants — Petition  for  Disallow 
Postponement 

from  order  of  Master  in  Chambers,, 
motion  to  postpone  or  stay  the  trial 

ime  before  Mulock,  C.J.,  who  ad- 
>re  the  trial  Judge. 
>y  Britton,  J.,  at  the  Toronto  non- 
ore  the  case  was  reached  upon  the 
Chambers  appeal. 

for  plaintiffs, 
iefendants. 

d  the  appeal,  and  postponed  the  trial 
v.ry  sittings,  beginning  in  September, 
ints  in  any  event. 
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Boyd,  C.  June  21st,  190*. 

WEEKLY  COURT. 

Be  SOLICITOR. 


Solicitor  —  Contract  with  Client  —  Share  in  Fruits  of 
Litigation  —  Illegal  Bargain  —  CJiamperty — Contract  to 
Pay  Further  Sum  if  Verdict  Sustained  on  Appeal — Taxa>- 
tion  of  Bill — Deduction  of  Sums  in  Addition  to  Costs  from 
Amount  Recovered  —  Unprofessional  Conduct  —  Inter- 
vention of  Law  Society. 

Appeal  by  client  from  report  of  local  registrar  at  Picton 
upon  the  taxation  of  a  bill  of  costs  rendered  by  the  solicitor 
to  the  client. 

M.  Wright,  Belleville,  for  appellant 

W.  E.  Middleton,  for  solicitor. 

Boyd,  C. : — I  now  consider  the  two  main  items  in  appeal : 
the  first,  $625,  being  an  amount  equal  to  25  per  cent,  of 
judgment  in  an  action  by  the  client  against  the  Standard 
Ideal  Co.  for  damages  for  a  personal  injury  sustained  by 
him;  the  second  being  $200  which  the  client  was  to  pay 
the  solicitor  if  the  verdict  was  sustained  on  appeal. 

The  client  signed  agreements  of  December,  1905,  and 
May,  1906,  touching  these  amounts.  An  action  was  suc- 
cessfully brought  and  judgment  obtained  for  $2,600,  and 
the  appeal  was  decided  in  favour  of  the  client.  The  solici- 
tor obtained  his  taxed  costs  from  the  other  side,  and  has 
also  rendered  a  bill  for  solicitor  and  client  costs,  claiming 
over  $200  of  additional  costs  which  have  been  allowed  by 
the  local  registrar  at  Picton.  The  officer  allowed  the  two 
large  items  on  the  ground  that  they  had  been  paid  and  the 
matter  was  not  further  examinable.  Had  the  client  made  the 
payments,  I  do  not  think  it  would  have  mattered,  but  in 
fact  there  was  no  payment  by  the  client.  The  solicitor  re- 
ceived all  the  fruits  of  the  judgment,  and  retained  those 
amounts  in  satisfaction  of  his  claims.  Both  items  must  be 
disallowed,  but  on  different  grounds. 

The  confidential  relation  between  lawyer  and  client  for- 
bids any  bargain  being  made  by  which  the  practitioner  shall 
draw  a  larger  return  out  of  litigation  than  is  sanctioned  by 
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tice  of  the  Courts.  Especially  does 
ement  for  the  lawyer  to  share  m  the 
claim,  as  compensation  for  nis  ser- 
on  is  in  contravention  of  the  statute 
md  it  is  also  a  violation  of  the  solemn 
lto  by   the  barrister  upon   his  call 

jreement  first  made  is  that  the  soli- 
z  in  a  joint  speculation  to  be  prose- 
r  their  joint  advantage — the  client 
)r  injuries  and  the  lawyer  contribut- 
es. When  the  professional  man  be- 
ant,  instead  of  an  independent  ad- 
mptations  to  secure  success  by  un- 
leed  not  dwell  on  the  ethical  aspect; 
^s  action  is  contrary  to  the  law  and 

of  office. 

3  laxity  of  opinion,  and  perhaps  of 
1  observance  of  a  high  standard  of 
d  struggle  of  modern  life,  but  while 
tuted'as  it  is  practitioners  must  not 
rith  impunity  the  safeguards  which 

of  society.    True  it  is  that  in  some, 

neighbouring  States  it  is  permissible 
and  to  conduct  cases  on  the  footing 

many  eminent  lawyers  lament  the 
a  which  it  involves.  One  who  was 
sh  Court  spoke  at  a  recent  bar  asso- 
i  fatal  and  pernicious  change  made 
>  by  statute  by  which  lawyers  and 
*  make  any  Agreement  they  please  as 
;hat  contingent  fees,  contracts  for 
-cts  to  pay  all  the  expenses  and  take 
missible.  .  .  .  And  at  an  earlier 
b  tersely  put  by  Webster:  "I  never 
js  merely,  for  that  would  make  me 
it." 

rom  bad  to  worse  on  the  downward 
lerican  "ambulance-chaser"  has  be- 
so-called  professional  life.  His  func« 
njured  sufferers,  with  shameless  soli- 
jsses,  interview  jurymen,  compass  m 
3  verdict,  and  enjoy  some  generous 
•eady  in  more  than  one  State  statutes 


228  THE  ONTARIO  WEEKLY  REPORTER. 

have  been  passed  to  put  an  end,  if  possible,  to  such  disgrace- 
ful practices.  It  is  well  then  in  Ontario  to  repress  the  be- 
ginnings of  anything  savouring  of  this  kind  of  illicit  proce- 
dure. To  this  end,  I  think  that  the  circumstances  of  the 
case  should  be  investigated  and  dealt  with  by  the  Law  So- 
ciety upon  notice  to  the  solicitor. 

The  plea  is  put  forward  that  this  client  was  badly  in- 
jured and  without  means  or  friends  to  conduct  litigation  in 
the  usual  way.  Granted  that  it  was  a  case  of  charity  and 
one  proper  to  be  brought  into  Court.  The  solicitor  might 
well  have  undertaken  the  case  as  a  matter  of  professional 
Benefaction  and  have  acted  honourably  and  creditably.  .  . 
If  he  could  only  intervene  on  the  terms  of  sharing  in  the 
verdict,  then,  so  far,  from  being  of  charitable  import,  he 
would  implicate  his  client  in  a  criminal  transaction. 

The  true  method  of  dealing  with  impoverished  clients 
is  laid  down  by  Lord  Russell  of  Killowen  in  a  charge  to  the 
jury  in  Ladd  v.  London,  etc.,  R.  Co.  (March,  1900),  110  L. 
T.  Jo.  80,  .  .  .  approved  by  the  Court  of  Appeal  in 
Rich  v.  Cork,  ib.  94. 

With  a  view  of  inviting  professional  or  legislative  action 
which  might  tend  to  meet  the  recognized  difficulty  of  injur- 
ies and  wrong  suffered  by  poor  and  helpless  people,  I  may 
refer  to  a  suggestion  long  ago  made  by  Mr.  Joseph  Chitty, 
which  has  not,  I  think,  as  yet  fully  fructified  in  any  prac- 
tical outcome.  He  says :  "  Perhaps  a  power,  by  leave  of  a 
Judge,  to  permit  an  attorney  to  stipulate  for  remuneration 
in  difficult  and  doubtful  cases  might  safely  be  introduced; 
such  a  stipulation  would  prevent  the  hard  bargains  which 
are  secretly  made  in  consequence  of  the  risk  incurred,  and 
constitute  a  protection  to  needy  persons  who  have  claims 
which  they  wish  to  assert,  and  yet  are  not  so  impoverished 
as  to  be  able  to  sue  in  forala  pauperis.  Such  a  power  might 
be  so  qualified  as  to  prevent  any  risk  of  maintenance  oi 
champerty :"  Chitty 's  Practice  of  the  Law,  vol.  2,  p.  28. 

The  second  item,  $200,  is  disposed  of  on  the  principle 
enunciated  by  the  late  Vice-Chancellor  Mowat  in  Re  Gedde* 
and  Wilson,  2  Ch.  Ch.  477.  It  is  not  open  for  a  solicitcw 
during  the  progress  of  a  case  to  call  upon  his  client  to  pa^ 
a  round  sum  or  any  sum  (other  than  for  costs)  before  h< 
will  go  on.  It  is  a  sort  of  stand-and-deliver  outrage  whit?! 
the  Court  will  not  sanction  or  allow  to  stand,  when  onci 
attention  is  called  to  it.     The  solicitor  must  account    fo 
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;o  his  client,  after  the  payment  of 

rted  to,  for  journeys  and  extra  fee» 
idered  and  taxed  by  Mr.  Thom. 
)ay  the  costs  of  appeal  up  to  this 
reference  reserved. 


TKIAL. 


June  21st,  1907. 


>IAN  v.  FKASEK. 

Contract  for  Sale  of  Land — Specific 
king  of  Purchaser  to  Build — Condi- 
Acts  of  Agent  of  Vendor — Waiver — 
an  of  Clieque  for  Part  of  Purchase 
ing  Payments — Time  of  the  Essence 
ir  of  Formal  Agreement  for  Execu~ 


formance  of  an  agreement  for  sale 
)laintiff. 

ilaintiff. 

defendant. 


preement  in  question  in  this  action 
;  part  of  plaintiff  to  purchase  from 
on  the  south  side  of  Bloor  street, 
described  in  the  offer  dated  2nd 
sum  of  $2,775,  which  offer  was 
a  4th  February,  1907.  The  offer 
.  McTaggart  &  Co.,  as  agents  for 
the  acceptance  by  defendant  is  in 
?cept  the  above  offer  and  its  terms, 
nd  agree  to  and  with  the  said  F. 
ry  out  the  same,  on  the,  terms  and 
ed,  and  I  also  agree  with  the  said 
sual  commission." 
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Plaintiff  seemed  willing  and  anxious  all  along  tp  carrj 
out  his  part  of  this  agreement.  Defendant  resists,  upor 
the  following  grounds     .     .     .     : — 

1.  Plaintiff  was  to  give  defendant  a  written  undertaking 
that  he,  plaintiff,  would  commence  to  build  nouses  on  this 
land  before  15th  April,  1907,  and  that  without  that  defend 
ant  would  not  have  entered  into  the  contract.    ' 

2.  The  payments  of  $25  and  $275  mentioned  in  the  offei 
were  not  made  within  the  time  limited. 

3.  Time  of  the  essence,  and  plaintiff  did  not  do  his  pari 
within  the  time. 

4.  No  formal  agreement  tendered  within  the  time  lim 
ited. 

I  am  of  opinion  that  the  written  undertaking  which  it  ii 
alleged  was  to  be  given  by  plaintiff  as  to  when  he  wouic 
commence  building  on  the  lot  in  question  was  no  part  o 
the  agreement  for  sale,  and  that  the  agreement  for  sale  i; 
ijn:  no  way  affected  by  it.  It  was  not  made  a  part  of  th< 
agreement  for  sale.  The  handing  over  the  offer  and  accept 
ance  to  plaintiff  must  be  considered  as  the  act  of  def endani 

In  the  beginning  of  this  transaction  Douglas  Ponton  wa 
acting  as  agent  of  defendant  for  sale  of  this  property,  an 
McTaggart  was  a  sub-agent.  He  was  in  the  real  estate  busi 
ness,  looking  for  buyers  and  sellers  and  acting  wherever  h 
could  get  a  commission.  He  received  plaintiff's  offer,  usin 
his  own  carefully  prepared  office  form  for  the  purpos< 
That  offer  was  in  terms  an  agreement  with  def  endan 
through  W.  0.  McTaggart  &  Co.,  as  agents,  to  purchase  tl 
property  in  question.  Having  received  the  offer,  McTaggaj 
and  Ponton  went  together  .  .  to  defendant  on  4th  Fel 
ruary,  when  defendant  accepted  in  writing  plaintiff's  offe 
accepting  it  upon  the  same  document  as  the  offer,  and  agree 
to  pay  the  commission  of  the  agent  McTaggart.  Defer* 
mi  then  told  Ponton  and  McTaggart  that  he  would  not  sc 
unless  he  got  an  agreement  from  plaintiff  that  he,  plainti 
would  commence  to  build  on  the  property  not  later  thj 
15th  April.  Apparently,  upon  his  own  statement,  defenda 
would  have  been  satisfied  with  a  letter  from  plaintiff  to  th 
effect.  Ponton  says  that  McTaggart  was  not  to  hand 
plaintiff  the  agreement  to  sell  until  he  (McTaggart)  £ 
plaintiff's  letter.  On  5th  February  McTaggart  saw  plaint: 
obtained  a  letter  (exhibit  3)  from  him,  and  handed  1 
agreement  to  him.  This  letter  is  not  in  terms  such  as  < 
fend  ant  says  he  required,  but  McTaggart  accepted    it,    < 
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eived  $25  from  plaintiff,  and  then 
or  $25  to  Ponton,  the  general  or 

for  carrying  out  thifc  transaction. 

was  duly  indorsed  by  Ponton  and 

was  retained  by  defendant  until 
was  returned  under  the  circum- 
iter. 
t  his  possession,  I  must  hold  that 

of  defendant,  and  not  the  agent 
ed  that  this  is  against  plaintiff's 
nination  for  discovery.  I  do  not 
iggart,  as  coming  from  defendant, 
E  to  put  in  the  offer,  and  plaintiff 
ction  would  be  carried  out  by  Mc- 

>  McTaggart  was  acting  for  plain- 
lannot  alter  the  facts  of  how  Mc- 
asaction  and  as  to  what  defendant 
rhen  McTaggart  says  he  was  in 

in  this  sale  by  defendant.  Mc- 
>und  defendant  by  any  change  in 

to  title,  price,  or  terms  of  pay- 
le  held  the  actual  agreement  of 
ch  a  letter  from  plaintiff  as  he, 
1  be  satisfactory,  and  then  deliv- 
link  defendant  is  bound  by  this, 
smed  only  a  special  or  particular 

ng  this  case  within  the  rule  that 
*en  entered  into  upon  the  repre- 
at  he  will  do  something  material 
st  under  it,  and  he  does  not  make 
te  cannot  enforce  speciac  perform- 
do  not  think  his  case  is  within 

>  representations  by  plaintiff  that 
is  letter  (exhibit  3)  is  what  plain- 
igreement.  If  McTaggart  repre- 
Id  give  such  a  letter  as  plaintiff 
inding  upon  plaintiff,  and  further 
•  so  worded  as  pifcmtiff  asked  for 
il  to  defendant's  interest  than  the 
ain,  I  am  of  the  opinion  that  de- 
?Taggart's  cheque  indorsed  to  him 
mdition  as  to  letter,  if  any  such 
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The  other  objections  may  be  considered  together, 
appears  plain  upon  the  evidence  that  defendant  regretu 
the  bargain  and  desired  to  get  out  of  it  He  could  get,  i 
I  think,  and  as  he  ascertained,  a  larger  sum  for  this  pro] 
erty  than  plaintiff  was  to  pay,  and  so  not  from  any  fear  tlu 
plaintiff  would  not  be  able  to  pay,  or  would  not  pay,  but 
get  rid  of  plaintiff,  defendant  has  attempted  to  create  difi 
culties  and  sought  for  reasons  for  not  carrying  out  tl 
sale.     .     .     . 

[Reference  to  Green  v.  Sevin,  13  Ch.  D.,601,  602.] 

In  this  case,  as  I  view  the  evidence,  the  Court  ougl 
not  to  lend  its  assistance  to  defendant  so  that  upon  ai 
mere  technicality  or  legal  refinement  plaintiff  will  not  g< 
the  benefit  of  a  purchase  he  made,  and  has  fairly  and  hoi 
cstly  attempted  to  carry  out. 

If  upon  settled  principles  of  law  the  facts  entitle  d< 
fendant  to  succeed,  of  course  he  must  do  so,  no  matter  ho 
great  the  hardship  upon  plaintiff  or  how  much  the  pecui 
iary  advantage  may  be  to  defendant.     .     .     . 

The  offer  itself  provides  that  it  must  be  accepted  by  41 
February,  1907,  or  otherwise  be  void.  The  sale  was  to  I 
completed  on  or  before  15th  February,  on  which  date  po 
session  of  the  premises  was  to  be  given  to  plaintiff.  An 
then  the  agreement  provides  that  "  time  shall  be  the  essem 
of  this  offer/'  If  the  offer  was  not  accepted  by  4th  Febn 
ary  plaintiff  was  not  to  be  bound,  but  it  was  accepted  by  41 
February.  By  defendant's  acceptance  of  that  offer,  tl 
.clause  of  time  being  of  the  essence  was  not  brought  into 
in  favour  of  defendant.  It  made  the  agreement  just  fi 
agreement  for  a  sale  by  him  to  plaintiff,  if  plaintiff  ready  c 
his  part  to  complete  on  or  before  15th  February,  1907.  B 
fore  15th  February  the  matter  was  placed  by  plaintiff  in  tl 
hands  of  E.  G.  Morris,  as  his  solicitor,  to  complete  the  pu 
chase. 

I  accept  the  evidence  as  establishing  that  on  14th  Fe 
mary  defendant  said  to  Morris  that  he,  defendant,  h< 
heard  that  plaintiff  had  sold  part  of  the  property,  and  th 
he,  defendant,  would  not  close  until  he  had  seen  the  agre 
ment;  that  on  15th  February  defendant  saw  the  agreemei 
and  made  no  objection  to  it,  but  said  he  would  not  p; 
agent's  commission,  and  that  he  wanted  to  see  agent,  ai 
further  that  plaintiff  would  not  suffer  loss,  as  he  would  ma 
it  right  with  him,  or  words  to  that  effect.  Defendant  aJ 
said  to    plaintiff's    solicitor    on    15th    February    that 
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;hat  evening.  Defendant  did  not 
f  complain  of  plaintiff's  not  giving 
mtioned,  or  refer  to  that  letter  or 


solicitor  sent  to  defendant  an  ac- 
tion Bank  for  $275  enclosed  in  a 
eturned  unopened,  and  the  solici- 
ras  addressed  to  defendant,  and  is 
>r  Street  Property  to  Bowerman : — 
th   my  marked   cheque   for  $275, 

day  on  property  on  Bloor  street 
rman  from  you.  I  further  beg  to 
called  at  my  office  after  you  had 
ised  me  that  he  had  sold  a  portion 
ixpected  to  be  able  to  pay  you  the 
next  30  days.  Under  the  circum- 
bhat  the  deed  be  prepared,  instead 
t,  and  I  shall  advise  you!  at  once 
noney  will  be  paid  over." 
6th  February  defendant  wrote  to 
>ws:  "Re  Sale  Bloor  Street  Prop- 
r  letter  received  this  morning  en- 
being  part  of  the  money  payable 
ly.  This  cheque  I  refuse  to  re- 
not  being  a  legal  tender,  and  the 
myment  under  tne  agreement.  1 
sment  for  sale  and  return  the  said 
cheque  for  $25  which  was.  handed 
he  presence  of  W.  O.  McTaggart, 
ion,  your  client.'" 
>mplain  of  the  absence  of  a  letter 
uilding  or  commencing  to   build. 

is  Saturday.  On  the  Monday  fol- 
If ,  the  solicitor  formally  tendered 
cash  and  an  agreement  such  as 
and  acceptance,  but  defendant 
ey  or  execute  the  agreement.  He 
e  agreement,  and  would  fight  it 
n  commenced;  the  writ  issued  on 

nk  time  was  made  of  the  essence 

s  offer  was  accepted  and  the  agree- 

the  offer  was  not  accepted  by  the 
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4th  it  was  to  be  void,  but,  once  accepted  in  time,  it  beca 
an  agreement  for  sale  to  be  completed  as  a  formal  bi 
ing  agreement  for  sale  on  or  before  loth  February,  on  wh 
date,  plaintiff  doing  his  part,  he  was  to  get  possession, 
this  agreement  does  not  do  more  than  give  defendant 
right  to  rescind  by  fixing  a  reasonable  time  to  bring 
bargain  to  an  end,  then  that  need  not  be  considered, 
such  time  was  given.     As  a  matter  of  fact  plaintiff  y 
prompt  in  the  performance  of  the  obligation  devolving  uj 
him,  never  declared  his  inability  or  unwillingness,  and 
not  ask  for  any  indulgence  or  extension  of  time.     Th 
was  not,  m  my  opinion,  any  suspicion  on  the  part  of 
fendant  of  plaintiffs  inability  to  carry  out  his  purchase, 
find  that  plaintiff  was  able  and  willing  to  carry  out 
agreement. 

If  time  was  expressly  made  of  the  essence  of  this  agr 
ment,  I  think  that  was  waived,  and  that  defendant,  by  r 
son  of  his  dealing  with  plaintiff's  solicitor  on  14th  and  li 
February,  should  not  be  allowed  to  set  it  up  as  a  defence 
this  action. 

As  to  tender,  the  objection  to  the  form*  of  it,  apart  f r 
the  time  when  made,  which  I  have  dealt  with,  ought  not 
prevail.  It  was  apparent  from  the  facts  and  circumstan 
that  the  money  would  be  refused — that  was  defendant's  a 
tude.  He  positively  refused  to  carry  out  his  agreeme 
said  it  was  rescinded,  and  announced  his  determination 
fight  it  out,  so  tender  before  bringing  the  action  was  : 
necessary. 

Judgment  for  plaintiff  for  specific  performance  as  pra; 
in  case  defendant  can  make  a  good  title.    Eef erence  to  M 
ter  in  Ordinary  to  inquire  and  state  whether  a  good  title  < 
be  made,  and  in  case  a  good  title  can  be  made  to  take 
account  of  the  purchase  money,  and  tax  plaintiff  his  cc 
and  deduct  from  amount  bound  due  for  purchase  mor 
and  appoint  time  and  place  for  payment  of  balance 
month  after  making  his  report,  and  defendant  upon  si 
payment  to  convey  to  plaintiff,  or  to  whom  he  may  appo 
in  accordance  with  conveyance  to  be  settled  by  Master 
case  parties  differ.     But  in  case  plaintiff  shall  make 
fault  in  payment  of  balance  of  purchase  money  as  the  X 
ter  shall  appoint,  the  contract  will  be  rescinded  and 
action  dismissed,  and  in  that  event  defendant  to  pay  pi i 
tiff's  costs  of  action  up  to  judgment,  and  plaintiff  to 
defendant's  subsequent  costs,  the  same  to  be  set  off 
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•aid  by  the  party  found  liable  there- 
ise  the  Master  finds  that  defendant 
3,  the  Master  is  to  inquire  and  state 
as  sustained  by  reason  of  the  breach 
,  and  defendant  is  to  pay  to  plaintiff 
with  costs  of  action  and  reference. 


TRIAL. 


June  21st,  1907. 


SIDE  v.  WEBB. 


-Voluntary  Submission  to  Arbitration 
ent  Varying  Submission  not  Equivar 
ion — Arbitration  Act  —  Award  made 
-Failure  of  Arbitrators  to  Extend — 
—Dismissal  of  Action  to  Enforce. 

■d  made  on  26th  July,  1906. 

•  plaintiffs. 

?endant. 

le  plaintiffs  are  wholesale  merchants 
Pendant  is  a  builder  and  contractor 

contracted  to  build  for  the  plaintiffs 
areet,  in  the  city  of  Toronto,  which 

0  the  terms  of  the  contract. 

1  that  the  defendant  had  been  over- 
ant  alleged  that  the  plaintiffs  still 
im. 

1905,  the  parties  entered  into  an 
,  Acton  Bond  and  Charles  J.  Gibson, 
avolved  in  the  erection  of  the  ware- 
submission  "  to  find  the  exact  cash 
ering  into  the  construction  of  the 
ng,  both  as  to  material  and  labour, 
it  the  actual  cash  cost  is  to  be  the 
th  no  profit  whatever  included,  and 
in  addition  of  10  per  cent,  is  to  be 
tractor's  profit,  the  said  10  per  cent. 
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to  include  architect's  and  draughtsman's  fees  to  be  paid  ou1 
of  the  said  10  per  cent,  by  the  said  John  E.  Webb." 

The  submission  also  provides  that  the  said  Bond  and 
Gibson  shall,  before  entering  on  their  duties,  mutually  agree 
upon  a  third  person  who  will,  in  the  event  of  a  failure  od 
the  part  of  said  Bond  and  Gibson  to  agree,  "  act  as  umpire 
to  decide  any  or  all  of  such  matters/' 

Webb,  by  the  terms  of  the  submission,  agreed  to  furnish 
all  necessary  information  in  regard  to  the  actual  cash  cost 
of  all  material  or  labour  entering  into  the  cost  of  the  build- 
ing. 

H.  B.  Gordon,  an  architect,  was  duly  appointed  umpire 
The  plaintiffs  evidently  thought  that  Mr.  Bond  was  no1 
aware  of  his  appointment  as  arbitrator,  for  on  4th  Decembei 
they  wrote  him  enclosing  a  copy  of  the  submission,  and  urg- 
ing him  to  fix  a  time  for  proceeding  with  the  arbitration 
as  Mr.  Garside  was  desirous  of  leaving  the  city. 

Mr.  Bond  was  nominated  as  an  arbitrator  by  the  defend 
ant. 

On  30th  December  Garside  wrote  Bond  stating  that  h< 
had  just  learned  that  nothing  had  been  done  by  the  arbitra 
tors,  and  asking  Bond  as  a  personal  favour  to  see  that  th< 
arbitration  be  proceeded  with  the  first  few  days  of  the  ne\ 
year.  Mr.  Garside  mentioned  that  he  was  writing  Mr.  Gib 
son  to  co-operate  in  this. 

Gibson  was  written  to  on  the  same  day  in  like  term 


The  arbitrators  considered  the  requests  in  the  letters  t 
them  to  take  up  the  work  of  the  arbitration  as  "  notice 
calling  upon  them  to  act,"  and  they  did  act,  for  on  9f 
January,  1906,  Gibson  wrote  the  plaintiffs:  "I  telephone 
Mr.  Bond  this  morning,  re  closing  up  our  valuation,  and  h 
informed  me  that  since  our  last  meeting  he  has  had  othc 
communications  which  throw  a  new  light  on  the  agre^emer 
to  him.  He  has  apparently  consulted  his  solicitor  as  to  tti 
meaning  of  the  agreement,  and  his  solicitor  has  writte 
him  a  letter,  which  he  sent  to  me  to-day,  and  of  which  I  ei 
close  you  a  copy.  As  I  understand  it,  Webb's  claim  und< 
the  agreement  is  for  the  exact  cash  cost  of  his  work,  an 
not  a  valuation.  Of  course  we  understand  from  the  agre 
ment  that  Mr.  Bond  and  myself  are  to  ascertain  the  eas 
cost,  but,  in  the  absence  of  any  accounts,  vouchers,  or  pape 
from  Webb,  we  assume  that  the  cash  cost  is  not  ascertaii 
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om  Mr.  Bond  this  morning  that  he 
je  vouchers  or  papers  from  Webb." 
itioned  valuation  had  been  made,  it 
aie  aware  that  it  was  not  made  in 
ms  of  the  submission,  but,  in  order 
j  point,  he  wrote  Messrs.  DuVernet, 
inion,  which  was  sent  Bond  on  8th 
>ws:  "We  have  considered  the  en- 
t  which  you  handed  us.  We  under- 
spends that  you  and  the  other  arbi- 
ount  that  it  cost  Mr.  Webb  to  erect 
>ssrs.  Garside  &  White  contend  that 
erial  and  labour,  regardless  of  what 
►aid  for  it.  We  do  not  think  the 
e  contention  of  Messrs.  Garside  & 
;  especially  that  the  clause  at  the 

provides  that  Mr.  Webb  will  give 
)  the  cost  of  material  and  labour. 
?t  in  inserting  this  provision  if  the 
nent  had  been  to  iwerely  make  a 
nd  should  have  been  done  without 

Webb." 

is  opinion,  on  18th  January,  1906, 
r  seal  was  executed  by  the  parties, 
;  former  submission,  and  is  as  fol- 
vhen  J.  E.  Webb  furnishes  evidence 
ators  as  to  the  actual  cash  cost  re- 
ement,  the  finding  of  the  arbttr^- 
eon,  and  that  the  arbitrators  may 

and  make  a  valuation  in  all  cases 
satisfies  them  is  not  produced;  and 
>  agreed  that  all  evidence  which  J. 
;  or  produce  to  the  arbitrators  on 
ih  cost  must  be  given  by  31st  Janu- 

date  the  arbitrators  may  proceed 
J.  E.  Webb  is  not  able  to  give  any 
ve  their  decision  accordingly,  and 
further  evidence  shall  be  received 

within  agreement  is  to  be  read  as 
he  above  provisions." 
appointed  third  arbitrator  on  30th 


m  of  this  supplemental  agreement 
Ir.   Bond  wrote  defendant  saying: 
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"As  joint  arbitrators,  Mr.  Gibson  and  myself  would  like  you 
to  send  us  a  detailed  statement  giving  your  cash  outlay  oq 
the  Garside  &  White  building.  Please  send  this  in  such  8 
form  that  we  can  check  it  with  all  necessary  vouchers/'  etc 

The  plaintiffs'  contention  is  that  the  supplemental  agree 
ment  of  18th  January  forms  a  new  submission. 

As  early  as  1804,  in  Evans  v.  Thompson,  5  East  189 
where  the  parties,  by  an  indorsement,  in  general  terms,  oi 
a  submission  to  arbitration,  had  agreed  that  the  time  foi 
making  the  award  should  be  enlarged,  Lord  Ellenborougl 
C.J.,  after  consultation  with  all  the  Judges,  said  that  sucl 
agreement  virtually  included  all  the  terms  of  the  origins 
submission  to  which  it  had  reference.  .  .  .  [Watkin 
v.  Phillpotts,  McClel.  &  Y.  393,  and  Bullock  v.  Koon, 
Wendell  53,  also  referred  to.] 

In  the  case  in  hand  proceedings  had  commenced  unde 
the  first  agreement  prior  to  9th  January,  1906,  and  in  th 
supplemental  agreement  the  time  for"  making  the  award  wa 
not  enlarged.  It,  however,  provides  for  the  furnishing  t 
the  arbitrators  by  Webb  of  evidence  of  the  actual  cash  cos 
of  all  material  and  labour,  etc.  This  is  included  in  th 
first  agreement,  and  Mr.  Bond,  on  being  advised  by  Messr 
DuVernct,  Jones,  &  Co.  of  its  existence  in  the  origin: 
agreement,  wrote  Webb,  three  days  before  the  second  agre< 
ment  was  executed,  to  furnish  the  required  information 
The  only  provision  in  the  second  agreement  which  is  ne 
is  the  limitation  of  the  time  within  which  the  defendant 
to  furnish  the  arbitrators  with  the  evidence  of  the  cash  co 
of  materials,  etc.,  failing  which  they  are  empowered  to  pr 
ceed  and  exercise  their  own  judgment  in  making  a  valuatio 
It  then  provides  that  "  the  within  agreement "  (the  oi 
of  11th  November,  1905)  "is  to  be  read  as  though  it  co 
tained  all  the  above  provisions."  That  is,  the  second  agre 
ment  is  to  be  read  into  and  form  part  of  the  first  agreemer 

I  am,  therefore,  of  the  opinion  that  the  agreement 
18th  January  did  not  constitute  a  new  submission. 

It  follows,  if  my  view  is  correct,  that  it  was  not  nec< 
sary  to  re-appoint  the  umpire  after  the  execution  of  t 
supplemental  agreement. 

No  provision  is  made  in  the  submission  as  to  the  til 
within  which  the  arbitrators  are  to  make  their  award, 
that,  by  the  provisions  of  the  Arbitration  Act,  R.  S.  O.  18 
ch.  fi2,  sec.  4,  clause  C.  to  schedule  A.,  shall  be  deemed 
be  included   therein,   under  which   the   arbitrators    are 
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hm  three  months  "after  entering  on 
t  ueing  called  on  to  act  by  notice  in 
tv  to  the  submission,  or  on  or  before 
lieh  the  arbitrators  by  writing  may 
oaking  the  award." 

Lid  not  extend  the  time  for  making 
ey  done  so,  this  litigation  would  have 

ide  on  aoth  July,  1006,  by  which  the 
ual  cash  cost  of  the  warehouse 
i  they  added  10  per  cent,  as  provided 
iking  a  total  of  $l(5,t>4S.dU. 
been  paid  to  the  defendant  $30,813*33, 
^ard  were  to  stain  1,  be  $4,164*88  com- 

I  not  made  until  ti  months  after  the 
eneed  to  proceed  with  the  reform 

nt  for  the  defendant  dismissing 
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"ERIN  v.  COUNTY  OF  WELLING- 
TON. 

at*  —  Liability    for    Maitdmanei    of 
— Bridge  or  Culvert — Definition  of  Cul- 


ndcr  sec-  617  of  the  Municipal  Act, 
m  that  the  two  counties  were  liable 
maintenance  of  what  was  alleged  to 
am  crossing  the  boundary  line  between 
u   Ihitfcrin  and  the  other  in  Welling- 

eville,  for  plaintiffs, 
for  defendants. 


J.: — If  is  Dot  a  case  for  a  declaratory 
■  any  other  structure,  as  each  particu- 
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lar  one  would  have  to  depend  upon  its  own  conditions,  and 
I  am  dealing  only  with  the  particular  case  which  has  been 
brought  before  me. 

It  is  contended  by  defendants  that  the  structure  is  not 
a.  bridge,  but  only  a  culvert.  It  is  a  circular  concrete  pipe 
with  an  inside  diameter  of  3  feet.  The  concrete  is  6 
inches  thick,  and  there  is  aoout  a  foot  of  gravel  on  the  top 
of  the  pipe.  It  replaced  an  old  bridge  about  8  or  10  feet  in 
span,  which  had  fallen  into  disrepair. 

The  dernier  cri  of  dictionary-making  m  our  language 
is  being  issued  from  the  Clarendon  Press,  Oxford,  and  edited 
by  Dr.  James  A.  H.  Murray.  From  it  I  take  the  following 
article : — 

"  Culvert — a  recent  word  of  obscure  origin.  It  has  been 
conjectured  to  be  a  corruption  of  F.  couloir,  .... 
.  .  .  a  channel,  gutter,  or  any  such  hollow,  along  which 
melted  things  are  to  run,  f.  couler  to  flow.  But  points  of 
connexion  between  the  Fr.  and  Eng.  words,  in  form  and 
sense,  are  wanting.  On  the  other  hand,  some  think  'culvert' 
an  Eng.  dialect  word,  taken  into  technical  use  at  the  epoch 
of  canal-making.    No  connexion  with  covert  has  been  traced. 

"  A  channel,  conduit,  ur  tunnelled  drain  of  masonry  or 
brick-work  conveying  a  stream  of  water  across  beneath  a 
canal,  railway  embankment,  or  road;  also  applied  to  an 
arched  or  barrel-shaped  drain  or  sewer. 

"  Used  from  c.  1770  in  connexion  with  canal  construc- 
tion; thence  extended  to  railways,  highways,  town-drainage, 
etc.  In  connexion  with  railways  and  highways,  it  is  some- 
times disputed  whether  a  particular  structure  is  a  '  culvert  * 
or  a  '  bridge.'  The  essential  purpose  of  a  bridge,  however, 
is  to  carry  a  road  at  a  desired  height  over  a  river,  and  its 
channel,  a  chasm,  or  the  like;  that  of  a  culvert  to  afford  a 
passage  for  a  small  crossing  stream  under  the  embank- 
ment of  a  railway  or  highway,  or  beneath  a  road  where  the 
configuration  of  the  surface  does  not  require  a  bridge. 
Locally,  the  term  c  culvert '  is  often  limited  to  a  barrel  drain, 
bricks  shaped  for  which  are  known  as  culvert-bricks/' 

When  the  above  is  read  in  connection  with  the  case  of 
Township  of  North  Dorchester  v.  County  of  Middlesex,  16 
0.  K.  658,  it  is  manifest  that  this  particular  structure  is'  a 
"culvert "  and  not  a  "  bridge."  That  case  was  decided  in 
1889,  and  since  that  time  the  section  of  the  Act  (then  sec. 
535  of  ch.  184,,  E.  S.  0.  1887)  has  been  amended  by  the  in- 
sertion, after  "  rivers/'  of  the  words  "  streams,  ponds,  or 
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>e  that  this  advances  the  case  at  all 
ifs.  ,  The  most  particular  evidence  as 
iter  which  the  culvert  carries  is  that 
tow  man,  C.E.,  who  visited  the  place 
e  the  trial.  There  were  then  about 
bout  two  feet  wide,  running  through, 
the  ditch,  and  it  is  an  artificial  chan- 
Some  of  the  water  came  from  a 
to  the  swamp,  and  he  says  it  is  con- 
3  county  of  Wellngton.    The  spring 

gone  through,  and  he  would  not  be 

dry  in  July  and  August. 

1  view»of  my  opinion  upon  this  part 
r  whether  the  plaintiffs'  remedy,  if 
j  "been  by  arbitration.  There  was  a 
olved  in  this  case  ($47.50),  but  the 
inging  the  action  in  the  High  Court 
)  try  and  get  the  affirmation  of  some 
rvern  in  like  cases. 

lismissed  with  costs. 


June  21st,  1907. 


HSIONAL  COURT. 


SRHOUT  v.  FOX. 

nt  Recovered — Ascertainment — Coven*- 
under  —  Annuity — Deduction — Pay- 
vision  Court  Jurisdiction. 

from  order  of  Teetzel,  J.,  ante  157,. 
defendants  from  a  ruling  of  a  local 
ecting  that  plaintiff's  costs  of  the 
on  the  Division  Court  scale. 

•d  by  Falconbridge,  C.J.,  Britton, 


laintiff. 
defendants. 
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Riddell,  J. : — The  action  was  to  recover  arrears  of  cer- 
tain fixed  annual  sums  payable  by  defendants  to  plaintiff 
"  annually  during  the  time  of  his  actual  life." 

The  defence  set  up  satisfaction  by  way  of  novation  and 
payment.  The  trial  Judge  (Anglin)  held  that  the  defence 
'  of  novation  had  not  been  made  out,  and  that  there  was  due 
and  payable  to  plaintiff  from  defendants,  as  arrears  of  the 
annuity,  $37.50  a  year  for  7  years,  a  total  of  $262.50.  The 
amount  of  annual  payment  was  fixed  at  $100  in  the  deed, 
but  defendants  contended  that  of  this  $100  plaintiff  had 
agreed  to  look  to  another  person  for  $37.50 — defendants 
admittedly  paying  the  balance,  $62.50  per  annum.  It  ap- 
peared that  defendants  had  paid  to  one  Dunnett,  a  creditor 
of  plaintiff,  "  whom  they  had  not  in  any  way  undertaken  to 
pay  as  part  of  the  bargain,"  the  sum  of  $69,  at  the  request 
of  plaintiff;  and  the  trial  Judge  said:  "  But  against  that  " — 
i.e.,  the  sum  of  $262.50—"  must  be  offset  the  sum  of  $69, 
which  I  find  was  paid  by  defendants.  ...  to  one  Dun- 
nett. .  .  .  Deducting  £his  sum  leaves  a  balance  of 
$193.50,  for  which  judgment  must  be  awarded  for  plaintiff 
with  costs." 

No  direction  was  given  as  to  the  scale  of  costs.  The  tax- 
ing officer  at  Belleville  held  that  the  costs  should  be  taxed 
on  the  County  Court  scale;  my  brother  Teetzel  reversed  the 
officer's  ruling  and  held  that  the  action  could  have  been 
brought  in  the  Division  Court.     .     .     . 

The  governing  statute  is  the  Division  Courts  Act,  R.  S. 
0.  1897  ch.  60,  sec.  72  (1)  (d),  as  amended  by  4  Eow.  VLL 
ch.  12,  sec.  1 : — "  The  Division  Courts  shall  have  jurisdic- 
tion in  the  following  cases  .  .  .  (d)  All  claims  for  the 
recovery  of  a  debt  or  money  demand  the  amount  or  balance 
of  which  does  not  exceed  $200,  where  the  amount  or  the 
original  amount  of  the  claim  is  ascertained  by  the  signature 
of  the  defendant     .     .     ." 

"72  (a).  The  amount  or  original  amount  of  the  claim 
shall  not  be  deemed  to  be  ascertained  by  the  signature  of 
the  defendant  .  .  .  when  in  order  to  establish  the  claim 
of  the  plaintiff,  or  the  amount  which  he  is  entitled  to  re- 
cover, it  is  necessary  for  him  to  give  other  and  extrinsic 
evidence  beyond  the  mere  production  of  a  document  and 
the  proof  of  the  signature  to  it." 

The  objections  to  the  jurisdiction  of  the  Division  Courts 
are  two,  one  based  on  the  original  section,  viz.,  that  the 
amount  or  balance  recoverable  is  more  than  $200,  and  the 
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Ejnt  of  1904  (putting  an  end  as  it 
rh  existed  in  the  Courts  as  to  the 
Is  of  the  original  section),  i.e.,  that 

required  by  plaintiff  to  establish 
id  in  the  amending  section. 
>y  defendants  that  the  agreement 

that  defendants  should  pay  only 
hat  they  had  actually  paid  all  they 
to  pay,  makes  it  clear  that  the  $69 
be  and  was  not  considered  a  pay- 
nnuity. 

Dt  may  occur  whether  a  particular 
payment  or  a  set-off,  but  in  general 
the  two  is  quite  plain.  A  payment 
able  in  reduction  of  the  particular 
lade;  that  demand  is  therefore  re- 
he  payment.  To  constitute  a  pay- 
ist  have  the  assent  of  both  parties, 
o  action  is  maintainable;  while  a 
i  independent  demand  which  one 
3r,  and  in  respect  of  which  he  is  as 
her  as  that  other  is  of  him,  and  for 
naintain  a  separate  action  as  his 
rid :"  In  re  Miron  v.  McCabe,  4  P.R. 

In  that  case  plaintiff  sued  oh  an 
536.55,  giving  credit  for  $169.07£, 
$169.07£  was  included  the  sum  of 
mdant  on  account.  A  sum  of  $42 
nt  to  one  G.  upon  the  written  order 
)laintiff  swore  at  the  trial  that  had 
t  of  this  sum  his  claim  would  have 

The  learned  Judge  held  that  the 
le  does  not  hold  that  the  $42  was  a 
account  the  defendant  had  against 
as  a  payment.  He  does  not  in  so 
tier  is  not  a  payment,  but  he  goes 
113.92)  is,  I  presume,  a  set-off,  but, 
deration,  there  is  the  full  claim  of 
ents  amounting  to  $155.15,  leaving 
»t  or  account  of  $81.40  and  so  not 
vision  Court  had,  therefore,  clearly 


?en  a  payment  and  a  set-off  is,  I 
definition  of  Wilson,  J. 
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The  decision  in  this  case  was  overruled  in  In  re  Hall  v 
Curtain,  28  U.  C.  R.  533,  and  In  re  Judge  of  the  Count] 
Court  of  Northumberland  and  Durham,  19  C.  P.  299;  th< 
effect  of  these  decisions,  however,  is  not  at  all  to  questioi 
the  accuracy  of  the  definition  by  the  learned  Judge,  but  t< 
make  it  even  more  clear  that  a  claim  cannot  be  reduced  b] 
allowing  a  set-off  to  the  defendant,  unless  there  has  beei 
an  agreement  between  the  parties  to  set  off  one  claim  agains 
the  other  in  whole  or  pro  tan  to.  See  also  Furnival  v.  Saun 
ders,  26  U.  C.  R.  119;  Re  Jenkins  v.  Miller,  10  P.  R.  95. 

In  this  case  the  payment  to  Dunnett  entitled  the  de 
fendant  to  a  set-off  or  counterclaim  —  it  is  immaterial  t 
consider  which  —  and  the  plaintiff  was  not  entitled  by  giving 
credit  for  this  sum  to  bring  his  action  in  the  Division  Court 
In  this  view  it  is  unnecessary  to  consider  the  second  groun< 
taken  (for  the  first  time  before  us),  viz.,  that  the  plaintiff' 
claim  being  for  an  annuity  during  his  life,  the  fact  that  h 
was  alive  must  be  proved.  As  at  present  advised,  I  do  no 
think  that  there  is  any  presumption  that,  because  an  actioi 
is  brought  in  the  name  of  a  person  who  under  a  deed  is  sai< 
to  be  entitled  to  a  life  annuity,  that  person  is  or  was  at  an; 
particular  time  alive.  I  am  not,  of  course,  speaking  of 
case  in  which  the  action  is  brought  shortly  after  the  makinj 
of  the  deed.  There,  there  may  be  a  presumption  that  th 
annuitant  was  alive,  or  at  least  believed  to  be  alive  at  th 
time  the  deed  was  made,  and  it  may  probably  be  presume* 
that  he  continues  to  live.  But  here  the  deed  is  made  ii 
1892,  and  the  action  brought  13^  years  later.  I  fail  to  se< 
that  there  is  any  presumption  that  the  grantee  was  alive,  sa> 
in  the  year  1905,  unless  the  fact  that  an  action  is  brough 
in  his  name  raises  such  a  presumption,  and  that,  I  think,  i 
does  not.  It  is  not  without  precedent  that  an  action  shouh 
be  brought  in  the  name  of  a  person  long  dead.  And  it  is  n« 
answer  that  in  the  defence  it  is  admitted  that  "  the  plaintif 
is  a  retired  farmer  residing  in  the  township  of  Murray. 
The  plaintiff  was  not  bound  to  anticipate  that  this  wouh 
be  admitted. 

I  am  of  opinion  that  the  appeal  should  be  allowed  wit! 
costs  both  in  this  Court  and  below,  and  that  the  ruling  of  th 
of  the  taxing  officer  at  Belleville  should  be  restored. 

Brttton,  J.,  gave  reasons  in  writing  for  the  same  con 
elusion. 

Falconbrtdge,  C.J.,  also  concurred. 


THE 
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No.  7 


June  24th,  1907. 

CHAMBERS. 

S.ND  UNION  TRUST  CO. 

risdictioti — Removal  of  Arbitrator — 
Reference    of    Motion    to    Judge    in 

nder  the  Arbitration  Act,  B.  S.  0. 
.3  amended  by  6  Edw.  VII.  ch.  19, 
oving  an  architect  as  arbitrator  or 


icant. 

►mpany,  shewed  cause,  and  objected 
iction  in  the  Master  in  Chambers 


consideration  of  the  sec.  2  of  the 
f  opinion  that  this  objection  must 

I  was  to  hold  that  this  was  so,  I 
>  a  Judge  in  Chambers. 
1,  it  does  not  seem  that  I  can  even 
tter  in  any  proceeding  in  the  High 

nts  will  consent  to  this  being  done; 
st  be  dismissed  with  costs*  fixed  at 
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Cartwright,  Master. 


June  24th,  190' 


CHAMBERS. 


WALLACE  v.  MUNN. 

Costs — Motion  for  Leave  to  Discontinue  without  Costs — Pax 
mmt  of  Plaintiff's  Money  Claim  —  Injunction — Rule  43 
(4). 


Motion  by  plaintiff  under  Rule  430  (4)  for  leave  to  di 
continue  as  against  the  original  defendants  without  costs 

Grayson  Smith,  for  plaintiff. 

W.  Laidlaw,  K.C.,  for  defendants. 

The  Master: — The  action  began  on  11th  February,  190 
It  arises  out  of  a  lumber  transaction.  The  writ  of  sui 
mons  was  indorsed  with  a  claim  for  payment  of  near 
$3,000,  and  an  injunction  restraining  the  defendants  fro 
taking  lumber  from  the  limits  in  question.  On  10th  Ap: 
an  order  was  made  dissolving  the  interim  injunction,  ai 
allowing  the  plaintiff  to  amend  by  adding  the  Echo  B 
Lumber  Company  as  defendants.  The  statement  of  cla 
was  delivered  on  2nd  May.  In  this  payment  was  asked  oi 
from  the  lumber  company,  and  an  injunction  as  against 
the  defendants. 

On  13th  May  the  Munns  delivered  their  statement 
defence,  in,  the  8th  paragraph  of  which  they  deny  any  rig 
of  action  in  the  plaintiff  as  against  them. 

On  18th  May  plaintiff  received  payment  in  full   of  * 
v  mount  claimed,  and  now  says  he  has  no  further  reason 
continuing  the  action.     Such  payment  was  presumably  m 
by  the  lumber  company,  and  now  the  present  motion 
been  made  to  dispose  of  the  action  as  against  the  Munns 

The  ground  on  which  the  plaintiff  relies  is,  that  bef 
action  the  defendant  John  Munn  had  written  saying 
would  pay  any  claim  of  the  plaintiff,  and  that  it  was  not 
intention  to  remove  any  logs  from  the  limits  until  plan 
was  settled  with.  And  this  assurance  was  repeated  in 
second  letter  written  on  8th  January  of  this  year.      Bu 
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sse  letters  do  not  contain  any  ad- 
ioes  there  seem  to  have  been  any 
nise  to  pay.  The  limit  was  held 
and  her  husband  had  no  interest 
privity  between  the  plaintiff  and 

)  the  matter  only  as  assignee  from 
j  mortgage  given  to  them  to  secure 
>  Mrs.  Munn;  and  it  cannot  be  de- 
ion  whether  or  not  there  was  any 
s.  Munn  or  her  husband,  who  pre- 
her  instructions.  The  statement  of 
lunn  was  acting  strictly  within  her 
$e  given  to  the  lumber  company. 
is  due  to  the  lumber  company,  but, 
hat  the  company  are  indebted  to 
e  taking  of  the  accounts  between 

lit  by  Mrs.  Munn,  there  certainly 
>f  action.  How  this  is  as  a  fact 
after  hearing  evidence.  The  mo- 
rn that  ground. 

5  as  Armstrong  v.  Armstrong,  9  0. 
,  301,  that  the  plaintiff  can  be  al- 
out  costs.  To  do  so  is  to  deprive 
costs,  which  can  only  be  done  for 

ndoned  the  claim  for  payment  by 
1  with  this  action  as  against  them 

•anted  or  not  cannot  be  determined 
i  that  the  letters  of  John  Munn 
ue  of  a  writ,  not  only  against  him 
.  It  looks  as  if  the  plaintiff  had 
md  had  begun  proceedings  without 
f  his  rights  and  consequent  rem- 

ances  this  motion  must  be  dismis- 
endants  in  the  cause. 
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Gartwright,  Master.  June  24th,  1907. 

chambers. 

ELMSLEY  v.  D1NGMAN. 

Mortgage— Action  for  Foreclosure— Failure  to  Make  Lessees 
of  Owner  of  Equity  with  Option  of  Purchase  Parties- 
Final  Order  of  Foreclosure — Motion  by  Lessees  to  set  aside 
after  Expiry  of  Lease — Dismissal  without  Costs. 

Motion  by  the  Toronto  Granite  Co.  to  set  aside,  for 
irregularity,  a  final  order  of  foreclosure  made  in  May,  1899. 

W.  N.  Ferguson,  for  applicants. 

J.  H.  Moss,  for  plaintiff. 

G.  H.  D.  Lee,  for  the  Dominion  Bank,  subsequent  incum- 
brancers. 

The  Master:— The  notice  of  motion  was  given  in  October 
last  .  .  .  but  was  not  argued  until  14th  June.  .  .  . 
The  motion  was  made  on  behalf  of  the  Toronto  Granite  Co., 
acting  through  Mr.  A.  E.  Osier  as  assignee  for  the  benefit 
of  the  creditors  of  that  company. 

It  is  clear  from  Scottish  American  Investment  Co.  v. 
Brewer,  2  0.  L.-  R.  369,  and  cases  cited  (see  especially  p. 
376),  that  such  motions  must  be  made  promptly  when  relief 
is  asked  as  an  indulgence.  If  made  on  that  ground,  the 
motion  here  must  fail. 

But  the  substantial  question  was  whether  the  loronto 
Granite  Co.  should  have  been  made  parties,  and  whether, 
if  that  should  have  been  done,  the  proceedings  can  now  be 

re0PItDseems  clear  from  the  documentary  evidence  that  the 
Toronto  Granite  Co.  had  a  lease  from  the  owner  of  the 
equity  of  redemption  for  10  years  from  1st  October,  1895, 
with  a  right  of  purchase  at  any  time  during  the  term  at  It 

fixed  nrice 

Of  this  lease  plaintiff  must  undoubtedly  have  had  ex- 
press notice.  A  memorandum  of  agreement  is  produced, 
signed  and  sealed  hv  him,  which  recites  that  the  Toronto 
Granite  Co  "  are  the  owners  of  the  equity  of  redemption 
in  the  said  lands  and  premises,-'  and  extends  the  time  fbr 
redemption  of  plaintiff's  mortgage  on  present  payment  of  a 
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sum  of  $411.10  on  account  of  arrears — which  was  paid. 
This  was  never  apparently  registered,  and  plaintiff  has  no 
recollection  of  having  had  the  duplicate:  But  in  this  I 
think  he  is  mistaken,  as  the  solicitor  who  was  acting  for 
the  company  wrote  to  plaintiff's  solicitor. a  letter  dated  31st 
March,  1898,  saying  he  enclosed  '*  copy  agreement  re 
Toronto  Granite  Co.  Limited."  This  is  produced  by  plain- 
tiff on  his  examination  on  this  motion,  but  he  says  he  cannot 
find  any  copy  of  the  agreement  with  the  papers  he  got  from 
Mr.  English,  his  then  solicitor.     .     .     . 

The  question  then  is  whether  the  suit  is  defective  by 
reason  of  the  omission  to  make  the  company  party  to  these 
proceedings. 

I  think  there  can  be  little  doubt  that  as  between  the 
mortgagee  and  the  other  parties  there  was  not  any  binding 
foreclosure  at  the  time  it  was  made,  and  if  the  present 
motion  had  been  made  a  year  earlier  it  would  have  been 
successful.  But  the  case  is  different  now,  because  the  lease 
to  the  company  from  Thome  of  1st  October,  181)5,  expired 
on  30th  September,  1905,  and  from  that  date  the  company 
ceased  to  have  any,  rights  in  the  matter.  It  is  just  as  ift 
the  wife  of  a  mortgagor  had  not  been  made  a  party.  Though 
she  might  successfully  apply,  yet  if  she  died  no  one  else 
could  have  any  right  consequent  on  the  omission  to  make 
her  a  party. 

It  is  stated  that  the  property  has  considerably  risen  in 
value  in  the  last  2  or  3  years,  which,  no  doubt,  explains 
the  launching  of  the  motion. 

In  these  circumstances,  I  think  the  motion  should  be 
dismissed  without  costs.  I  feel  less  reluctance  in  this  dis- 
position of  the  matter  because,  if  successful,  the  motion 
would  enure  not  to  the  benefit  of  the  creditors  of  the  com- 
pany, but  of  Mr.  Thorne  and  the  Dominion  Bank.  And  it 
is  to  be  observed  that  Mr.  Thorne,  as  vice-president  of  the 
company,  and  Mr.  Anderson,  the  president,  had  ample  know- 
ledge of  the  facts  of  the  foreclosure,  even  though  the 
company  technically  had  no  notice  of  the  proceedings. 

On  the  other  hand,  there  is  undoubtedly  such  a  sub- 
stantial margin  in  the  property  that  plaintiff  may  well  be 
left  to  pay  his  own  costs  of  a  proceeding  which  has  only  per- 
haps failed  of  success  by  the  delay  of  a  year  in  moving 
against  a  clear  irregularity. 
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WEEKLY  COURT. 

RE  ASHMAN. 

Executors  and  Administrators  —  Notice  to  Creditors  a\ 
other  Claimants  against  Estate  of  Intestate  —  Publicati 
in  Newspaper — One  of  Next  of  Kin  not  Heard  of  for  Ma 
Years — Presumption  of  Death  without  Issue — Distribuii 
of  Assets. 

Application  by  the  administrators  of  the  estate  of  Albe 
Edward  Ashman,  under  Eule  938  (g),  for  the  advice  a 
opinion  of  the  Court  as  to  a  share  of  the  estate  retained  i 
a  brother  of  the  intestate,  who  could  not  be  found. 

H.  Pratt,  for  the  applicants. 

Eiddell,  J.: — Albert  Edward  Ashman,  late  of  Otta\ 
died  19th  April,  1906,  intestate.  On  8th  May,  1906,  t 
Royal  Trust  Company  were  appointed  administrators  of  1 
estate.  An  advertisement  was  inserted  in  the  Ottawa  Citi2 
of  19th  May,  26th  May,  and  3rd  June,  1906,  in  the  folic 
ing  form: — 

Notice  To  Creditors. 

Notice  is  hereby  given,  pursuant  to  E.  S.  O.  1897  chap 
129,  that  all  creditors  and  others  having  claims  against  1 
estate  of  Albert  Edward  Ashman,  late  of  the  city  of  Otta1 
in  the  county  of  Carleton,  agent,  who  died  on  or  about  1 
19th  day  of  April,  A.D.  1906,  are  required  on  or  before  1 
10th  day  of  June  next  to  send  to  the  undersigned  solici 
for  the  administrators  the  full  particulars  of  their  clai 
and  the  nature  of  the  securities  (if  any)  held  by  them.     A 
further  take  notice  that  after  such  last  mentioned  day 
administrators  will  proceed  to  distribute  the  assets  of 
deceased  among  the  parties  entitled  thereto,  having  reg 
only  to  claims  of  which  they  shall  then  have  notice,  and 
said  administrators  will  not  be  liable  to  any  person  or  ] 
sons  of  whose  claim  notice  shall  not  have  been  received 
them. 

Dated  the  17th  day  of  May,  1906. 

THE  ROYAL  TRUST  COMPANY, 
by  Horace  Pratt,  104  Sparks  Str 
Their  solicitor  hereii 


RE  ASHMAN. 


251 


ors  as  were  received  were  paid,  all 

)  money,  and  the  accounts  passed 

f  the  county  of  Carleton.     By  that 

tors  were  allowed  their  commission. 

ow;  and  two  sisters  and  a  brother 

xt  of  kin.     Before  the  distribution 

t  the  solicitor  for  the  administra- 

f  ollowing  a  casual  remark  of  one  of 

deceased  had  had  another  brother. 

the  information  that  this  brother 

,  without,  so  far  as  can  be  discov- 

as  going;  that  not  long  afterwards 

sisters  that  he  was  in  Oregon ;  that 

1895  that  he  was  dead;  and  that 

id  from  him  by  any  of  his  friends, 

lgh  diligent  inquiry  has  been  made 

be  likely  to  have  heard  from  him. 

about  1882,  leaving  some  property, 

an  interest  if  he  were  alive,  but 

ime  did  not  result  in  finding  him. 

)f  his  marrying. 

l  amounting  to  $156.43,  to  which, 

be  entitled.     The  administrators 

urt  as  to  their  proper  course  in  the 

f  the  advertisement  and  the  failure 
*r  to  make  any  claim,  he  would  be 
er  to  make  any  claim. 
897  ch.  129,  sec.  38,  is  the  same  as 
23  Vict.  ch.  35,  sec.  29,  and  that  is 
Sherry,  1  C.  P.  D.  246.  In  that 
the  statute  in  referring  to  "  eddi- 
ed to  cover  next  of  kin;  and  that 
to  claims  for  distributive  shares  of 
aims  for  debts  and  demands  in  the 


ment  sufficient?  No  doubt,  if, the 
reason  to  believe  that  the  brother 
ular  part  of  the  world,  or  if  they 
re  that  deceased  had  left  children, 
sed  where  the  children  might  reas- 
>e  living.  But  here  there  was  no 
that  he  was  living  or  that  he  had 
was  a  very  small  one;  and  I  do  not 


252  THE  ONTARIO  WEEKLY  REPORTER. 

think  the  administrators  were  called  upon  to  advertise  moi 
than  they  did. 

It  was  vigorously  contended  in  Re  Cameron,  Mason 
Cameron,  15  P.  R.  272,  that  an  advertisement  of  this  kic 
should  have  been  made  in  the  Ontario  Gazette.     But  tt 
contention  was  unsuccessful,  and  I  think  rightly  so. 

I  think  that  the  administrators  should  divide  the  asse 
amongst  those  entitled  thereto  as  though  the  brother  wei 
assuredly  dead  without  ever  having  had  issue.  Costs  out  < 
the  estate. 


Teetzel,  J.  June  24th,  11)0 

TRIAL. 

FARAH  v.  BAILEY. 

Crown  Patent  —  Mining  Land  —  Action  for  Trespass 
Counterclaim  to  Set  aside  Patent  —  Issue  by  Error 
Improvidence — Repeal  of  Patent — Scire  Facias — Review 
Legislation — Rule  2J/1 — Jurisdiction  of  High  Court — F 
of  Attorney -General  —  Certificate  of  Title  —  Land  Tit 
Act — Bona  Fide  Purchaser  for  Value  without  Notice — Co 
Hon — Registra  lion. 

Action  for  damages  for  trespass  and  an  injunction. 

W.  Nesbitt,  K.C.,  and  A.  M.  Stewart,  for  plaini 
Eldridge. 

R.  McKay  and  A.  N.  Morgan,  for  other  plaintiffs. 

W.  M.  Douglas,  K.C.,  and  E.  J.  Hearn,  for  defend* 
Bailey. 

C.  H.  Ritchie,  K.C.,  for  Attorney-General  for  Ontai 
defendant  by  counterclaim. 

Teetzel,  J.: — Plaintiffs  assert  title  under  a  patent  o 
mining  claim  containing  about  17  acres,  being  part  of  lo 
in  the  4th  concession  of  the  township  of  Coleman,  issued 
Farah  and  Murphy,  and  dated  21st  March,  1906. 

The  defendants  claim  under  an  unpatented  mining  ela 
containing  31  acres,  part  of  the  same  lot,  discovered  by  < 
Clark,  a  licensed  miner,  who  duly  filed  his  application  t 
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border  at  Haileybury  on  20th  June, 
ry  and  claim  were  duly  inspected 
iiber,  1905. 

■y  of  the  lands  described  in  plain- 
chains  south  of  what  the  defend- 
>rthern  boundary  of  the  31  acres 
aing  claim,  and  it  is  in  respect  of 
is  carried  on  by  the  defendants 
ip  that  this  action  is  brought, 
id  excavate  and  remove  a  quantity 
uestion  on  the  16th  July,  1906,  is 
e  thereof  is  uncertain, 
is  a  bona  fide  purchaser  for  value 
the  patent,  without  notice  of  de- 
holds  a  certificate  of  ownership 
)rovisions  of  the  Land  Titles  Act, 

b  their  right  to  carry  on  mining 
question  under  their  mining  claim 
>  of  the  Mines  Act  and  regulations 
*c  that  by  inadvertence,  omission, 
drawn  and  issued  to  include  part 
r  mining  claim,  and  that  the  plain- 
the  defendants'  rights  when  they 
i  in  question. 

erclaim  to  have  it  declared  that 
aled  in  so  far  as  it  overlaps  their 

-st  called  for  trial,  objection  was 
en era 1  should  be  made  a  party  to 
ive  effect  to  the  objection  and  ad- 

this  to  be  done.     Afterwards  the 

the  Attorney-General  a  consent, 
I  James  Joseph  Foy,  as  Attorney- 
of  Ontario,  do  hereby  consent  to 
ant  to  the  counterclaim,  on  the 
id,  and  to  waive  service  and  other 
il  of  this  action;"  and  the  plead- 
ingly. 
>n  a^ain  for  trial,  counsel  for  the 

action  in  the  nature  of  an  attack 
taken  except  upon  the  fiat  of  the 
at,   consequently,   merely  making 

the  counterclaim  was  ineffective. 
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and  did  not  entitle  the  defendants  to  give  evidence  to  in 
peach  the  patent. 

I  allowed  the  case  to  proceed  subject  to  the  objection. 

At  the  close  of  the  case  Mr.  Ritchie  appeared  for  tt 
Attorney-General  and  joined  with  counsel  for  the  plaintif 
in  making  the  same  objection. 

In  the  view  I  take  of  this  objection  and  also  of  tl 
plaintiffs'  rights  under  the  Land  Titles  Act,  it  is  not  nece 
sary  for  me  to  determine  any  of  the  objections  raised  I 
plaintiffs  to  the  validity  of  the  defendants*  mining  claim,  i 
far  as  it  affects  the  strip  in  question,  or  whether  its  trfe 
northern  boundary  should  not  be  south  of  the  strip;  but 
will  assume  that  the  defendants'  assignor,  Clark,  had,  at  tl 
time  of  the  issue  of  the  patent  in  question,  acquired  tl 
right  to  work  the  mining  claim  as  surveyed  by  Mr.  Holcroi 
and  that  he  had  at  that  time  complied  with  all  the  requir 
ments  of  the  Mines  Act  and  regulations  thereunder,  up 
and  including  a  full  compliance  with  the  first  year's  workh 
conditions. 

I  am  unable  to  find  that  when  the  original  patentees  o 
tained  the  patent  they  were  affected  by  any  legal  notice  th 
any  part  of  the  land  covered  by  the  patent  was  in  the  posse 
sion  of  or  claimed*  by  Clark. 

Conceding,  therefore,  that  but  for  the  patent  and  trar 
fers  thereafter,  the  defendants  would  be  entitled  as  again 
the  plaintiffs  to  possession  of  the  disputed  strip,  and  to  wo 
the  same  as  part  of  their  mining  claim,  it  remains  to 
considered : — 

(1)  Whether  the  defendants  can  by  their  counterclai 
impeach  the  patent,  or  so  much  of  it  as  overlaps  their  mi 
ing  claim,  assuming  it  was  issued  erroneously  or  by  mista 
or  im providently;  and 

(2)  Whether  in  any  case,  as  against  the  plaintiff  Eldridj 
his  certificate  under  the  Land  Titles  Act  is  not  a  complc 
bar  to  defendants*  claim. 

As  to  the  first  question,  there  is  no  doubt  that  unc 
the  common  law,  "  if  a  Crown  grant  prejudiced  or  affect 
the  rights  of  third  persons,  the  King  was  by  law  bound, 
proper  petitions  to  him,  to  allow  his-  subject  to  use  his  ro; 
name  to  repeal  it  on  a  scire  facias,  and  it  is  said  that 
such  a  case  the  party  may,  upon  enrolment  of  the  grant 
Chancery,  have  a  scire  facias  to  repeal  it,  as  well  as  1 
King:*'  Chitty's  Prerogatives  of  the  Crown,  p.  331;  Bla 
stone's  Commentaries  (American  ed.),  book  3,  p.  260. 
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additional  remedy  in  such  a  case 

&  5  Vict.  ch.  100,  sec.  29,  which 
it  enacted  that  it  shall  and  may  be 

Chancery  in  that  part  of  this  pro- 
pper  Canada,  and  for  the  Court  of 
art  of  this  province  formerly  called 
ion,  bill,  or  plaint  to  be  exhibited  in 
ts  respecting  grants  of  land  situate 
is  province,  respectively,  and  upon 
terested,  or  upon  default  of  the  said 
?e  of  proceeding  as  the  said  Courts 
n  all  cases  wherein  patents  for  lands 
d  through  fraud  or  in  error  or  mis- 
e  to  be  void;  and  upon  the  registry 
ice  of  the  provincial  registrar  of  this 
ihall  be  deemed  void/'  etc. 

carried  through  16  Vict.  ch.  159, 
sec.  25,  23  Vict.  ch.  2,  sec.  25,  R. 
29,  without  substantial  change;  but 
>y  50  Vict.  ch.  8,  schedule,  and  the 

t  for  land  being  repealed  or  voided 
judgment  shall  be  registered  in  the 
and  on  the  revisions  in  1887  and 
?tion  was  adopted;  and  in  R.  S.  0. 
ids: — 

d  Titles  Act,  if  a  patent  for  land  is 
he  High  Court,  the  judgment  shall 
pstry  office  of  the  registry  division 

me  there  has  been  no  re-enactment 
by  50  Vict.  ch.  8.  This  leads  to  a 
ule  241,  which  is  a  reproduction  of 
ad  reads : — 

le  want  of  enrolment,  writs  of  sum- 
patent,  grants,  or  other  matters  of 
teal,  shall  be  issued  in  the  same  cases 
istrictions,  as  nearly  as  may  be,  as 
e  on  the  5th  day  of  December,  1859, 
t  of  Chancery  in  England;  and  all 
;er  shall  be  the  same  as  the  proceed- 
>n;  but,  before  the  issue  of  any  such 
application  for  the  same  shall,  in 
the  Attorney-General,  file,  in  the 
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Court  from  which  the  writ  is  to  be  issued,  an  exemplification 
under  the  Great  Seal  of  the  province  of  the  letters  patent, 
grant,  or  other  matter  of  record  with  respect  to  which  the 
said  writ  is  to  be  issued/5 

The  history  of  this  Rule  begins  with  22  Vict.  ch.  97,  the 
recital  of  which  is :  "  Whereas  the  writ  of  scire  facias  t( 
repeal  letters  patent  or  to  make  void  grants  or  other  matte) 
of  record  under  the  Great  Seal  is  an  original  writ  whicl 
in  England  is  issuable  from  the  Court  of  Chancery,  foundec 
on  a  record  of  the  letters  patent,,  grant,  or  other  master* 
of  record  enrolled  in  the  said  Court;  and  whereas,  owing  t« 
the  constitution  of  the  Court  of  Chancery  in  Upper  Canada 
there  is  not,  as  in  England,  an  enrolment  therein  of  th 
letters  patent,  grants,  or  other  matters  of  record  under  th 
Great  Seal,  and  the  jurisdiction  of  the  Courts  of  Uppe 
Canada  and  Lower  Canada  to  issue  writs  of  scire  facias  i 
doubtful." 

Sections  1  and  2  of  this  Act  are  substantially  the  sam 
as  Rule  241,  if  one  substitutes  the  words  "  writs  of  scir 
facias  "  in  the  former  for  the  words  "  writ  of  summons  "  i 
the  latter. 

This  enactment  appeared  in  the  revision  of  1877  as  cl 
58,  sees.  11  and  12,  but  was  repealed  in  the  revision  of  1881 
Rule  367  having  been  substituted  therefor. 

It  is  to  be  observed,  therefore,  that  at  any  rate  from  2 
Vict,  until  the  repeal  of  4  &  5  Vict,  in  1887,  the  law  pr< 
vided  two  methods  of  invoking  the  jurisdiction  of  the  Cou 
to  repeal  patents,  the  one  by  writ  of  scire  facias,  under  S 
Viet,  the  fiat  of  the  Attorney-General  being  first  obtaine 
and  an  exemplification  of  the  patent  filed,  and  the  otln 
upon  "  action,  bill  or  plaint,"  without  the  necessity  of  o 
taining  fiat,  etc. 

All  the  reported  cases  in  Ontario  involving  Crown  lar 
patents  in  which  the  jurisdiction  of  the  Courts  has  been  e 
ercised,  were  while  the  provisions  of  4  &  5  Vict,  were  in  fore 
These  eases  begin  with  Martin  v.  Kennedy,  4  Gr.  61,  decid< 
in  18f>;i.  and  are  collected  in  Holmested  &  Langton,  at  p 
24-25. 

It  does  not  appear  that  in  any  of  those  cases  any  obje 
tion  was  raised  that  a  fiat  was  necessary,  but  the  jurisdicti< 
was  assumed  to  be  complete  without  it,  under  the  provisio 
of  that  Act  (4  &  5  Vict.). 

The  effect  of  repealing  those  provisions,  and  leavii 
Rule  241  as  the  only  mode  of  procedure  provided  for  invc 
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)f  the  Court  to  repeal  letters  patent,, 
en  discussed  in  a  reported  ease,  and  I 
s  decided  under  4  &  5  Vict,  can  assist 

e  effect  is  that  the  jurisdiction  of  the 
nend  letters  patent  issued  erroneously,. 
>rovidently,  or  through  fraud  (Judiea- 
b-sec.  8),  can  now  only  be  exercised 
been  brought  before  the  Court  after 
conditions  contained  in  Kule  241.  In 
they  are  conditions  precedent  to  be 
aggrieved  by  a  patent  before  he  can 
idjudicated  upon  by  the  Court, 
it  who  counterclaims  in  any  better  posi- 
uing?  I  think  not;  because  it  is  well 
rclaim  can  only  be  set  up  where  an 
ined:  Birmingham  P]states  v.  Smith, 
;es  cited  in  Hoimested  &  Langton,  2nd 

juestion,  I  am  of  the  opinion  that  the 
ibsolutely  protected  against  any  claim 
ants  by  virtue  of  his  certificate  of  title 
the  Land  Titles  Act,  the  scheme  of 
certificate  conclusive  evidence  of  title 


le  purchaser  for  value  without  notice 

and  when  he  registered  his  transfer 

ificate,  he  came  within  the  protection 

which  reads  as  follows: — 

>r  valuable  consideration  of  land  regis- 

te  title  shall,  when  registered,  confer 

estate  in  fee  simple  in  the  land  trans- 

l   all   rights,   privileges,   and   appurte- 

appurtenant  thereto,  subject  as   fol- 

irances,  if  any,  entered  on  the  register; 

ties,  rights,  and  interests,  if  any,  as  are 
for  the  purposes  of  the  Act  not  to  be 
the  contrary  is  expressed  on  the  resris- 

other  estate  and  interests  whatsoever, 
interests  of  Her  Majesty,  her  heirs  and 

within   the  legislative  jurisdiction  of 
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See  Estates  Company  v.  Mere  Roihi,  [1905]  A.  C.  176; 
and  Le  Syndicat  Lyonnais  du  Klondyke  v.  McGrade,  36  S. 
C.  R.  251. 

The  defendants'  caution  was  not  registered  until  after 
the  plaintiff  Eldridge  obtained  his  certificate,  and  I  do  not 
think  it  could  be  successfully  argued  that  the  defendants 
had  any  title  or  lien  which  would  affect  the  plaintiffs'  title 
under  sub-sec.  4  of  sec.  26  of  the  Act. 

Judgment  will  therefore  be  entered  in  favour  of  the 
plaintiffs  against  the  defendants  for  damages  for  the  tres- 
pass and  the  value  of  the  ore  removed,  and  for  a  perpetual 
injunction  and  costs;  and  the  counterclaim  will  be  dismissed 
with  costs.  If  the  parties  cannot  agree  upon  the  amount 
of  damages  and  the  value  of  the  ore,  there  will  be  a  refer- 
ence to  the  Master  at  North  Bay  to  determine  the  same; 
the  costs  of  the  reference  to  be  paid  by  the  defendants. 


Mulock,  C.J. 


June  24th,  1907. 


TRIAL. 


FREEL  v.  ROYAL. 


Contract — Promise  to  Convey  Land  on  Marriage — Specific  Per- 
formance— Statute  of  Frauds — Intended  Marriage — Post- 
ponement on  Account  of  Insanity  of  One  of  the  Parties — 
Part  Performance. 


Action  to  recover  possession  of  certain  property  consist- 
ing of  a  house  and  lot  in  Thorold,  which,  prior  to  the  con- 
veyance thereof  to  the  defendant  Mc Andrews,  was  owned  by 
the  defendant  Rosella  Royal  and  her  half  brother,  subject  to 
a  first  mortgage  thereon  to  the  Security  Loan  and  Savings 
Company,  and  to  a  certain  other  mortgage  to  the  Quebec 
Bank. 

W.  M.  German,  K.C.,  and  T.  F.  Battle,  Xiagara  Falls,  for 
plaintiff  and  defendant  McAndrews. 

A.  C.  Kingstone,  St.  Catharines,  for  defendant  Royal. 


ROYAL, 


25y 


defence   ta  that    .M.Ann 

Jfed  io  ,  and  that  at  the 

t  was  verbally  agreed  between  tl 

be  -<>id  under  the  company's  mort- 

s  For  tlie  defendant  &b  a 

k-h  purchaser;  and  thai 

to  possession  in  pursuance  of  the 

entitled  t<>  specif?    per  orm&nce  of 

that  tin-  [amis  were  sold  and 

n  trust  for  her  and  that  she  is  en* 


win*  is  insane,  by  his  com- 
kma  of  Hie  defendant  Royal,  and 
inds. 

is  to  She,  a 

k  widower,  rers  old  acquaintances 
on  7th  May,  19U0,  he  made  to  her 
']<m «'  Eta  acceptance  she  informed 
1  she  owned  the  property  in  quaa- 
on%  uiid  thai  beyond  the 
hat  in  debt,  and  expressed  a  wish 

the  mortgagee-  This,  she  says, 
that  he  was  willing  to  purchase  the 
me  for  her,  and  that  on  their  mar- 
air  home,  and  thai  the  |S00  would 
r  debts.  Thereupon  she  accepted 
'hortly  afterwards  she  requested 
company  to  offer  the  property  for 
id  this  was  done,  a  reserve  hid  of 
ighest  offer  at  the  auction  was  be- 
i  tin  property  was  withdrawn,  and 
f  the  company  to  M<  Amlrews  for 
•aid  to  the  company  in  cash,  and 
i  August,  1906,  the  company  con* 
n  fee  simple,  and  having  applied 
tvment  of  incumbrance*  and  costs, 
8,  to  Mrs.  Bo 

ragement  Mrs.  Roi  al  was  io  pot 
apying  it  as  a  home,  and  she  has 
uch  possess  inn  and  occupation, 

he  proceeded  to 

l  for  that  purpose  $457.    The  eon- 
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tractor   received    his    instructions    from    Mc Andrews,   Mrs 
Royal   being  present,   being  consul  ted   by  Mo  Andre  we,  am 

making  suggestions. 

On  10th  November  MeAndrews  instruoted  the  priest  t< 
publish  the  banns  of  the  intended  marriage,  and  they  wer 
accordingly  published  on  Sunday  11th  November.  On  Sat 
unlay  17th  November  be  called  on  the  priest,  and  state* 
that  be  was  neither  physically  nor  mentally  in  condition  t< 
marry,  and  directed  a  dicontinuanec  of  the  publication  o: 
the  banns,  and  in  consequence  further  publication  ceased. 

Mrs.  Boy  a  I  saw  Mt  Andrews  every  day  during  the  weel 
following  11th  November,  and  came  to  the  conclusion  thai 
he  was  insane,  but  his  physician,  Dr,  Herod,  did  not  dis 
cover  any  mental  weakness  until  11th  December.  On  23k 
December  his  physician  recommended  his  being  sent  to  i 
sanatorium,  and  shortly  afterwards  he  was,  as  an  insam 
person*  placed  in  the  Hamilton  Lunatic  Asylum,  and  a* 
such  has  been  confined  there  ever  since. 

On  Ittth  November,  HJOfi,  Me  Andrews  purported  to  con 
vey  the  land  in  question  to  plaintiff,  his  half  brother,  tht 
consideration  therefor  heing  $1.  At  this  time  his  mentaH 
condition  was  such  tbat  ho  could  not  make  a  valid  gift  oJ 
the  property  to  any  one,  and  it  is  clear  from  the  evidenet 
of  plaintiff  that  he  considers  himself,  not  the  henefieia 
owner  of  the  property,  but  trustee  for  Me  And  rows,  anc 
there  should  he  a  declaration  to  that  effect. 

The  first  difficulty  in  Mrs,  Royal's  way  is  that,  according 
to  her  own  evidence,  the  purchase  by  Me  Andrews  was  on!) 
to  enure  to  her  benefit  on  the  marriage  taking  place,  wher. 
it  was  to  become  the  common  home  of  both  of  them,  bui 
she  does  not  say  that  irrespective  of  the  marriage  or  prioi 
to  its  taking  place,  Mc  Andrews  was  either  to  eon  vey  tht 
property  to  her  or  to  hold  it  in  trust  for  her.  Thus  the  event 
has  not  happened,  the  happening  of  which  was  a  conditio! 
precedent  to  her  being  entitled  either  to  the  property  or  it? 
possession.  Nor  is  Me  Andrews  in  default  in  not  yet  having 
married  her.  No  date  was  fixed  for  the  marriage.  Tn  suet 
a  case  the  contract  is  to  marry  within  a  reasonable  time  aftoi 
roe ues t.  At  most  the  publication  of  the  banns  would  onh 
warrant  the  inference  that  the  marriage  was  to  take  pL-i«« 
wit  Inn  throe  months  of  such  proclamation  of  the  intended 
marriage,  heinjj  the  limit  fixed  by  the  Marriage  Act,  to  whieT 
sio-b  publication  applies. 
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ate  man  realized  on  16th  Novem- 
reason,  and  since  that  day  has  not 
i  to  consent  to  the  marriage.  Mrs. 
ed  to  marry  her,  and  there  is  no 
t  if  he  recovered  his  reason  he 
tct  of  marriage  being  conditional 
mental  ability  to  give  the  neces- 
rews's  insanity,  so  long  as  it  con- 
se  for  postponement  of  the  mar- 


iat  the  parol  agreement  between 
>r  to   the   marriage   taking   place 

the  property  to  Mrs.  Royal,  or  to 
ere  has  been  no  part  performance 
;e  out  of  the  statute.  The  only 
ntion  of  possession  by  Mrs.  Rpyal 
£7th  August  to  McAndrews.     At 

engaged  to  be  married,  and  Mc- 
louse  repaired  and  altered  with  a 

by  them  as  their  home  when  the 
h  they  doubtless  expected  would 
McAndrews's  action  in  thus  per- 
r  these  circumstances,  to  retain^ 
n  of  correct  feeling  and  ordinary 
i  under  similar  circumstances,  and 
my  contract  to  give  the  intended 
perty.  It  is  equivocal,  not  neces- 
ence  of  any  contract  intended  to 
ie  property,  nor  unequivocably  re- 
ment  which  she  seeks  to  set  up, 
lse  of  the  equivocal  nature  of  such 
erty  to  set  up.  Thus  the  statute 
ne  v.  Dawson,  14  Ves.  387 ;  Ex  p. 
rinings  v.  Robertson,  3  Gr.  513; 
7. 

plaintiff  entitled  to  judgment  as 
ituation  being  the  outcome  of  the 
:  is  not  a  case  in  which  there 
ler  party. 
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June  24th,  11 


DIVISIONAL  COURT. 

Re  SHUPE  v.  YOUNG. 

Division  Court — Territorial  Jurisdiction — Action  on  Cont 
— Provision  in  Contract  as  to  Forum  for  Action — Wa 
of  Statute-  Making  such  Provisions  Illegal — Effect  of. 

Appeal  by  plaintiff  from  order  of  Falcon  bridge,  ( 
ante  185. 

T.  J.  Robertson,  Newmarket,  for  plaintiff. 
G.  H.  Kilmer,  for  defendant. 

The  Court  (Boyd,  C,  Magee,  J.,  Mabee,  J.),  dismi: 
the  appeal  with  costs. 


Cartwright,  Master. 


June  25th,  1 


CHAMBERS. 


SCOTT  v.  HAY. 

Dismissal  of  Action — Want  of  Prosecution — Motion  to  Dis 
— Statute  of  Limitations — Leave  to  Proceed — Terms. 

Motion  by  defendant  to  dismiss  action  for  want  of 
secution. 

W.  E.  Middleton,  for  defendant. 
Frank  McCarthy,  for  plaintiff. 

The  Master: — The  action  began  on  17th  October,  ] 
Statement  of  claim  was  delivered  on  15th  November, 
statement  of  defence  on  22nd  November.  The  plaintiff 
examined  for  discovery  on  9th  December,  and  defendai 
10th  February,  1905. 

Nothing  has  been  done  by  plaintiff  since  that  time, 
has  filed  an  affidavit,  in  which  he  states  as  follows:  Si 
sole  reason  why  I  have  allowed  the  matter  to  stand,  and 
not  hitherto  proceeded  to  trial  with  this  action,  is  tl 
believe  the  defendant  to  be  financially  worthless,  and 
the  costs  of  proceeding  to  judgment  would  be  wasted.* 
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t  from  the  defendant,  and  what  the 
be  corroborated  by  the  fact  that  the 
is  in  respect  of  certain  dealings  in 
1899.  This  shews  that  the  Statute 
>st  intervened  before  the  issue  of  the 
>nly  took  proceedings  when  it  became 
le  statutory  bar. 

stances,  it  would  seem  that  the  prin- 
14  P.  R.  446,  should  be  applied. 
>y  Mr.  Middleton  that,  as  the  statute 
tion  should  all  the  more  be  dismissed. 
Keenan,  7  P.  E.  385,  in  support  of 
as  an  action  concerning  land,  and  a 
force  for  more  than  18  months.  This 
>een  the  important  element  in  that 
nfair  to  allow  an  apparent  owner  to 
er  of  dealing  with  real  estate  at  the 
;  who  has  not  in  the  first  instance 
bness. 

d,  however,  arises  here;  and  while  I 
e  defendant  from  what  may  seem  to 
it  under  the  authorities  this  cannot 

ade  will  provide  that  the  motion  be 
paying  the  costs  of  the  motion  (fixed 

and  also  setting  the  case  down  and 
>r  the  next  Toronto  non-jury  sittings, 

in  due  course.  In  default  of  any  of 
ction  will  be  dismissed  with  costs. 


June  25th,  1907. 


VISIONAL  COURT. 


TO,  HAMILTON,  AND  BUFFALO 

E.  W.  CO. 
TO,  HAMILTON,  AND  BUFFALO 

R.  W.  CO. 

lefencUmts  —  Cause  of  Action  —  Joint 
Liability — Tort. 

suits  the  Dominion  Natural  Gas  Co. 
bridge,  C.J.,  ante  115. 
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G.  M.  Clark,  for  appellants. 

L.  G.  McCarthy,  K.C.,  for  defendants  the  Toronl 
Hamilton,  and  Buffalo  R.  W.  Co.,  respondents. 

J.  G.  Farmer,  Hamilton,  for  plaintiff  Collins,  respondei 

D'Arcy  Martin,  Hamilton,  for  plaintiff  Perkins,  i 
spondent. 

The  Court  (Boyd,  C,  Magee,  J.,  Mabee,  J.),  dismiss 
the  appeal  with  costs  to  all  the  respondents  in  any  event. 


MacMahon,  J.  June  26th,  190 

TRIAL. 

McCAXN  MILLING  CO.  v.  MARTIN. 

Chattel  Mortgage — Renewal — Time  of  Filing — Computation 
Year  —  Validity  —  Assignment  of  Mortgage  —  Bankrupt 
and  Insolvency — Assignment  for  Benefit  of  Creditors — Si 
of  Stock  in  Trade  by  Assignee — Fraud — Delivery  of  Seen 
ties — Costs. 

Action  by  the  McCann  Milling  Co.,  suing  on  behalf 
themselves  and  all  other  creditors  of  0.  W.  Martin  &  C 
against  Mary  Elizabeth  Martin,  trading  as  0.  W.  Martin 
Co.,  Laura  V.  Murdoff,  and  James  Barton  Murdoff,  to  * 
aside  a  chattel  mortgage,  an  assignment    thereof,  etc. 

W.  R.  Smyth,  for  plaintiffs. 

A.  Abbott,  Trenton,  for  defendants. 

MacMahon,  J,: — 0.  W.  Martin  prior  to  February,  19 
carried  on  business  as  a  grocer  in  Trenton.     Becoming 
solvent  about  that  time,  he  made  an  assignment  for 
benefit  of  his  creditors.     The  assignee  sold  the  estate 
bloc,  the  defendant  James  Barton  Murdoff  becoming 
purchaser  and  retaining  the  premises  occupied  by  Martin 

On  21st  April  Murdoff  sold  out  to  defendant  Mary  EI 
beth  Martin  (a  sister  of  0.  W.  Martin)  for  $1,983,  and  t 
from  her  a  chattel  mortgage  to  secure  the  purchase  moi 
dated  the  same  day,  covering  "all  that  stock  of  groce 
and' crockery  ware,  with  all  shop  fixtures,  flour  and  feed, 
contained  in  the  shop  and  store,  and  all  stock  of  a   sim 
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er  be  brought  on  the  said  premises 
in  the  usual  course  of  trade,  or  to 
from  time  to  time,  the  same  upon 
premises  and  placed  in  stock  to  be 
ts,  and  subject  to  the  conditions 
rein,  being  the  stock  mentioned  and 
et  as  purchased  by  mortgagor  from 
W.  Martin." 

nanted  to  pay  "  the  full  sum  of 
ayable  weekly  on  unpaid  principal, 

3  per  cent,  per  annum,  as  follows: 

4  months  from  date  in  full,  but  in; 
to  be  made  weekly  on  the  Monday 

luring  said  term,  of  $50  each,  and 
lums  of  money  taken  from  the  sale 

week  not  required  for  current  ex- 
*  pay  for  goods  to  replace  those  sold 

up  to  present  value,  to  be  paid  to 
:,  and  to  be  applied  with  said  weekly 

principal.  The  mortgagor  to  have 
in  addition  to  said  sums  at  any  time 
e  first  of  such  payments  to  be  made 

itood  and  agreed  between  mortgagor 
credit  is  to  be  given  to  any  person 
consent  of  the  mortgagee,  who  may 
said  premises  and  examine  all  books 
in  management  of  said  store,  may 
le  is  not  satisfied  with  the  account 
sales,  which  are  to  be  kept  carefully 

rstood  that  the  wages  to  be  paid 
or  the  said  shop  $15  per  week,  un- 
mortgagee  be  first  obtained  to  any 
!urther  agreed  that  the  mortgagee 
:  at  same  time  of  payment  of  saidf 
>n  the  sales  of  the  preceding  week 
ces  in  helping  to  manage  said  busi- 


r  covenants  with  the  mortgagee  to 
»ck  replenished  so  as  to  be  worth  as 
ime,  and  mortgagee  may  order  same 
>,  to  ensure  this  being  done." 
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Mary  Elizabeth  .Martin  carried  on  the  business  unde 
the  name  of  0.  \Y\  Martin  &  Co.. 

The  mortgage  was  iiled  on  26th  April,  1904,  at  10  o  cloc 
a.m,;  and  a  renewal  thereof  was  filed  on  26th  April,  190J 
at  10  o'clock,  shewing  the  amount  remaining  due  on  15t 
April ,  when  the  affidavit  was  sworn  to,  as  being  $1,059.9. 

In  September,  19G5,  Murdoff  assigned  the  chattel  mori 
gage  to  his  wife,  the  defendant  Laura  V.  Murdoff. 

Murdoff  had  a  key  to  0.  W.  Martin  &  Co/s  shop,  an 
went  in  almost  dally  to  see  how  the  business  was  being  coi 
ducted,  examine  the  books,  &c. 

About  12th  February,  1906,  Murdoff  took  absolute  possei 
&ion  and  control  of  the  store,  and  excluded  Mary  Elizabet 
Martin  therefrom;  anil  on  19th  February  O.  W.  Martin  &  O 
assigned  to  Murdoff  for  the  benefit  of  creditors,  and  a  mee 
ing  of  the  creditors  was  called  for  28th  February,  at  whic 
Murdoff  acted  as  chairman,  and  a  motion  was  made  to  r< 
move  him  from  the  a^signeeship,  but,  as  defendant  Laura  ^ 
Murdoff  voted  on  the  amount  payable  under  the  chattel  mor 
gage  assigned  to  her  against  the  motion,  there  was  a  majoril 
in  value  against  the  motion,  which  the  chairman  declare 
defeated. 

Murdoff  stated  that  the  assignment  was  made  to  hi: 
because  the  local  creditors  desired  it. 

At  a  meeting  of  the  inspectors,  they  instructed  tl 
assignee  to  advertise  and  sell.  There  were  3  or  4  tender 
and  the  assignee  said  he  accepted  the  highest  for  the  stoc 
it  being  $615,  made  by  the  nephew,  who  paid  cash  therefc 

A  motion  was  made,  returnable  in  the  High  Court,  < 
9th  March,  to  change  the  assignee,  and  an  enlargement  w 
obtained  by  Murdoff V  solicitor  on  a  telegram  which  state 
"  Wire  received.  Assets  will  not  be  interfered  with."  Tl 
motion  was  enlarged  from  time  to  time,  the  last  enlargeme 
being  until  30th  March*  A  second  meeting  of  creditors  w 
held  on  28  th  March,  when,  upon  motion,  the  assignees!] 
was  changed  from  Murdoff  to  George  F.  Hope,  sheriff 
the  county  of  Hastings. 

On  10th  April,  1906,  a  demand  was  made  by  6.  F.  Ho] 
the  assignee,  upon  Murdoff  and  Abbott,  his  solicitor,  i 
quiring  them  and  each  of  them  to  deliver  to  him  the  goo 
chattels,  and  effects,  moneys  and  securities,  and  the  boo! 
papers,  and  documents,  connected  with  the  insolvent's  esta 
The  demand  on  Murdoff  as  to  the  money  realized  from  1 
sale  of  the-  stock  was  not  complied  with,  he  claiming  it 
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virtue  of  the  chattel  mortgage  assigned 
bbott,  in  whose   possession  the  books 
thereon  for  costs  in  connection  with 
dings. 

aised  as  to  the  sufficiency  of  the  docu- 
;he  chattel  mortgage.  But  it  was  con- 
original  mortgage  was  filed  on  26th 
ilock,  and  as  the  renewal  was  not  filed 
5,  at  10  o'clock,  the  filing  was  too  late 

3.  0.  ch.  148,  every  mortgage  or  copy 
ince  of  this  Act  shall  cease  to  be  valid 
re  of  the  person  making  the  same  .  . 
>f  one  year  from  the  day  of  the  filing 
30  days  next  preceding  the  expiration 
one  year  a  statement  exhibiting  the 
igee  .  .  is  filed  in  the  office  of  the 
ourt.  In  Thompson  v.  Quirk,  18  S.  C. 
el  mortgage  was  filed  on  12th  August, 
it  4.10  p.m.  of  that  day,  and  a  renewal 
.49  a.m.  on  12th  August,  1887  'the 
rth-West  Territories  No.  5,  sec.  9, 
our  Act),  Mr.  Justice  Patterson  said: 
me  mentioned  in  this  section,  the  day 
should  be  excluded,  and  the  mortgagee 
rhole  of  12th  August,  1887,  to  file  the 

filed  in  ample  time  by  the  mortgagee, 
o  apply  the  amount  realized  from  the 
don  of  the  mortgage, 
d  by  the  plaintiffs  the  McCann  Milling 
;wo  or  three  other  creditors,  to  0.  W. 
ior  to  Murdoff  taking  possession  of  the 
jged  Murdoff  took  possession  of  these 
s  therefore  a  holding  out  by  him  of 
).  W.  Martin  &  Co.'s  business.  Mur- 
3ame  addressed  to  Martin  &  Co.  after 
the  store  never  entered  the  premises; 
ot  them,  and,  it  was  understood,  puU 
taking  receipts  for  them.  There  was 
offered  of  conduct  on  Murdoff's  part 
one  dealing  with  the  firm  of  O.  W. 
>se  that  he  was  a  partner  therein, 
►licitor,  refused  to  deliver  the  books  of 
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account  connected  with  the  insolvent  estate  to  Sheriff  Hope, 
the  substituted  assignee,  claiming  a  lien  for  costs  thereon. 
The  solicitor  was  entitled  to  be  paid  his  costs  of  the  moneys 
realized  from  the  sale  of  the  insolvent's  estate,  and  James 
B.  Murdoff,  the  original  assignee,  is-  liable  to  him  therefor. 

There  will  be  judgment  for  defendants  declaring  that 
the  chattel  mortgage  of  24th  April,  1904,  made  by  the  de- 
fendant Mary  Elizabeth  Martin  to  the  defendant  James 
Barton  Murdoff  is  valid  as  against  the  creditors  of  0.  W. 
Martin  &  Co.;  and  that  the  assignment  thereof  by  James  B. 
Murdoff  to  defendant  Laura  V.  Murdoff  is  a  good  and  valid 
assignment,  and  made  without  any  fraudulent  intent;  that 
the  sale  of  the  stock  of  Mary  Elizabeth  Martin,  trading  as 
0.  W.  Martin  &  Co.,  by  James  B.  Murdoff,  as  assignee  of 
said  firm,  was  without  fraud;  and  that  defendant  Laura  V. 
Murdoff  is  entitled  to  the  proceeds  of  the  sale  thereof. 

And  I  direct  that  the  defendant  James  Barton  Murdoff 
do  deliver  to  the  plaintiff  George  P.  Hope  the  books  of  ac- 
count and  all  promissory  notes  or  other  securities  now  in 
the  possession  of  A.  Abbott,  and  held  by  the  latter  as  his 
solicitor,  subject,  however,  to  the  lien  (if  any)  of  said  Abbott 
in  respect  to  his  costs. 

The  defendants  will  be  entitled  to  three-fourths  of  the 
costs  of  the  action,  and  the  plaintiffs  to  one-fourth  of  the 
costs  thereof,  which  I  direct  shall  be  set  off  against  the 
defendants'  costs. 


Mulock,  C.J.  June  26th,  1907. 

TRIAL. 

REX  v.  McMICHAEL. 

Criminal  Law — Conspiracy — Criminal  Code,  sec.  520 — Trade 
Combination  —  Illegal  Agreements — Prices — Preference  — 
Members  of  Associations — Preventing  Competition  —  Con- 
duct and  Participation  in  Illegal  Agreements — Conviction 
— -Pcna  Uy — Fine — Costs. 

Indictment  of  defendants  for  a  conspiracy.     Trial  with- 
out a  jury  at  Toronto. 

E.  E.  A.  DuVernet,  for  the  Crown. 
G.  H    Watson.  K.C.,  for  defendants. 
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Mulock,  C.J. : — The  defendant  Peter  MeMichael  and 
others  are  charged  by  indictment  with  a  conspiracy  under 
sec.  5.20  of  the  Criminal  Code,  the  indictment  containing 
counts  bringing  the  charge  within  sub-sees,  a,  b,  c,  and  d. 

A.  A.  MeMichael,  one  of  the  defendants,  has  since  trial 
died,  and  the  defendant  Bush  was  not  proceeded  against. 
I  have,  therefore,  only  to  deal  with  the  case  against  Peter 
MeMichael. 

The  evidence  shews  that  continuously  since  1st  May, 
1902,  Peter  MeMichael  has  been  the  manager  of  the  Dom- 
inion Radiator  Company,  an  incorporated  company,  carry- 
ing on  business  in  Toronto  as  dealers  in  radiators  and  boilers. 

For  some  time  prior  to  1903  there  existed  an  associ- 
ation of  plumbers  and  steam  fitters  called  the  Master  Plumb- 
ers and  Steamfitters  Association,  and  also  another  associ- 
ation composed  of  dealers  in  goods  required  by  plumbers 
and  steamfitters.  Negotiations  having  been  conducted  be- 
tween these  two  associations,  by  representatives  of  each 
association,  with  a  view  to  an  understanding  being  arrived 
at  in  regard  to  matters  of  interest  to  the  members  of  these 
associations,  in  May,  1903,  an  agreement  was  reached  and 
reduced  to  writing,  and  is  in  the  following  words: — 

"  Memorandum  of  agreement  between  the  Master  Plumb- 
ers and  Steamfitters  Association  and  the  representatives  of 
the  undersigned  supply  houses  made  this  day  of 

1903. 

"  Whereas  negotiations  have  been  under  way  for  some 
months  between  the  parties  hereto  with  a  view  to  improving 
the  conditions  of  the  trade  generally,  and  to  protect  the 
Master  Plumbers  and  Steamfitters  Association  by  giving  the 
association  a  preference  over  non-members  on  all  plumbing 
and  steamfitting  goods  purchased  from  the  undersigned 
firms. 

"It  is  hereby  agreed  between  the  parties  hereto  as 
follows : — 

"  That  the  members  of  the  Master  Plumbers  and  Steam- 
fitters Association  will  endeavour  to  buy  all  goods  for  their 
work  from,  and  will  give  the  preference  on  all  purchases 
where  prices  are  equal  to,  the  jobbing  and  supply  houses 
signing  this  agreement. 

"  That  the  undersigned  supply  houses  will  not  sell  to 
the  general  public  plumbing  goods  or  steam,  hot  water,  or 
gas  fittings,  but  when  prices  are  asked  from  them  they  may 
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quote  parties  wanting  an  idea  of  cost  not  less  than  25  per 
cent,  over  the  association  prices. 

"  That  the  undersigned  supply  houses  will  not  sell 
plumbing  goods  or  steamfitting,  hot  water,  or  gas  fittings 
(except  steam  pipe  and  fittings)  to  the  trade  generally,  ex- 
cept at  an  advance  of  20  per  cent,  upon  the  prices  quoted  to 
members  of  the  Master  Plumbers  and  Steamfitters  Associa- 
tion, and  that  they  will  give  the  said  members  in  good  stand- 
ing, unless  otherwise  notified  by  the  association,  a  preference 
of  20  per  cent,  on  ail  purchases  made  by  said  members  better 
than  the  figures  at  which  they  will  sell  a  like  quantity  and 
quality  of  similar  goods  to  persons  in  the  trade  who  are  not 
members  of  the  Master  Plumbers  and  Steamfitters  Associa- 
tion. 

"  In  witness  whereof,  the  undersigned  have  hereto  set 
their  hands  and  seals,  this  day  of  ,  1903. 

The  Canada  Radiator  Company,  Ltd., 

per  J.  J.  Travers,  Man.  Director. 
Jas.  Kobertson  Company,  Ltd., 

A.  A.  McMichael,  Vice-Pres. 
Stevens  Manufacturing  Company, 

per  F.  N.  Connell. 
The  Ontario  Lead  &  Wire  Company,  Ltd., 

per  Fred.  Somerville,  Mgr. 
Ideal  Manufacturing  Company, 
per  W.  S.  Jackson. 
Dominion  Radiator  Company,  Ltd., 

P.  McMichael,  Mgr. 
Toronto  Hardware  Manufacturing  Company, 

per  J.  H.  Paterson. 
Gurney  Foundry  Company,  Ltd. 

E.  Gurney,  Pres. 

The    F.    W.    Webb    Manufacturing    Company 

have  signified  their  intention  of  signing 

the  agreement  on  presentation  to  them 

James  Morrison  Brass  Manufac'ing  Company 

Chas.  E.  Morrison,  Sec.-Treas/* 

The  Dominion  Radiator  Company  became  a  party  to  thi 

agreement,  the  defendant  P.  McMichael  signing  it  on  behal 

of  the  company.     lis  terms  were  arrived  at  as  a  result   o 

meetings  between  a  committee  of  the  Plumbers  and  Steam 

fitters   Association,  Mr.  McMichael,  and  others.    This  agree 

ment  continued  in  force  until  the  autumn  of  1904,  when  th 

parties  entered  into  another  and  more  rigid  agreement,  th 
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>  hereafter  referred  to,  and,  in  order  to 
ions,  the  Plumbers  Association  adopted  a 
ithly  lists  or  directories,  setting  forth  the 
s  and  steamfitters  and  supply  men  re- 
stem  continued  in  force  well  on  into  the 

meantime  the  Plumbers  Association  had 
d  under  the  name  of  the  Master  Plumbers 
o-operative  Association,  Limited,  and  took 
>ers,  assets,  and  liabilities  of  the  unincor- 
i,  and  somewhat  later  the  supply  men 
d  under  the  name  of  the  Central  Supply 
lada,  and  there  also  sprang  up  another 
ny  called  the  Central  Supply  Association 
i,  and  negotiations  were  had  for  agree- 
?d  into  between  the  latter  and  the  two 
orations,  but,  owing  to  a  question  as  to 

proposed  agreements,  they  were  never 
md  I  refer  to  these  latter  efforts  and  pro- 
licating  that  up  to  this  time,  September, 
ire  endeavouring  in  another  form  to  carry 
rpose  indicated  by  the  agreement  of  May, 

;,  I  think,  contravenes  the  provision  of 
ainal  Code.  Its  declared  object  is  to  give 
imbers  over  non-members  of  the  Master 
nfitters  Association,  such  members  agree- 
o  buy  all  goods  required  for  their  work 
preference  on  all  purchases  where  prices 
obbing,  trade,  and  supply  houses  which 
t.  The  supply  men  agree  not  to  sell 
?.,  to  the  general  public,  but  when  prices 
trices  not  less  than  25  per  cent,  over  the 
s  price.  Further,  the  supply  houses  agree 
y  goods  or  steamfitting,  hot  water,  or  gas 
le  generally,  except  at  an  advance  of  20 
price  quoted  to  members  of  the  Master 
mfitters  Association,  and  to  sell  to  such 
;anding  at  20  per  cent,  less  than  to  non- 


bject  of  these  stipulations  was  to  prevent 
ibtaining  goods  except  from  the  members 
nbers#  Association,  and  at  an  extra  cost 
snt.,  and  to  that  end  to  drive  out  of  busi- 
ho  would  not  enter  into  the  combination. 
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During  the  continuance  of  this  agreement  the  various 
parties  endeavoured  to  live  up  to  its  terms,  and,  in  conse- 
quence, many  plumbers  who  were  not  members  of  the 
Plumbers  Association  were  greatly  hampered  in  obtaining 
their  necessary  supplies,  in  several  instances  being  actuallj 
refused  by  the  supply  men  for  no  reason  except  that  of  theii 
being  non-members  of  the  association.  Occasionally  some  oi 
the  supply  men  sold  to  non-members  in  contravention  of  the 
agreement,  and  it  was  then  the  practice  of  the  Plumbers 
Association  to  endeavour  to  discipline  such  offending  suppl) 
men  by  fines  and  otherwise. 

In  October,  1904,  the  two  associations  entered  into  a  fur- 
ther agreement,  whereby  the  supply  men  again  agreed  tc 
give  a  preference  to  the  members  of  the  Plumbers  Associa- 
tion, such  members  agreeing  to  make  their  purchases  from 
such  supply  men,  and  the  latter  agreeing  to  sell  to  sue! 
members  only.  This  second  agreement  was  intended  to  be 
more  rigid  than  that  of  1903,  for,  whilst  the  latter  permittee 
supply  men  to  sell  to  outsiders  at  20  per  cent,  advance,  the 
new  agreement  was  intended  to  absolutely  prohibit  selling 
to  any  but  members  of  the  association. 

In  order  to  give  effect  to  this  latter  agreement,  monthly 
lists  or  directories  were  issued  by  the  Plumbers  Association 
cne  of  which  monthly  lists  shewed  who  were  members  of  th< 
Plumbers  Association  in  good  standing,  and  also  non-mem 
bers,  and  opposite  the  names  of  the  latter  were  stars  indicat 
ing  that  the  supply  men  were  not  at  liberty  to  sell  to  them 
There  was  also  published  a  companion  monthly  list  shewing 
the  names  of  members  of  the  Supply  Association  who  wer< 
parties  to  the  agreement,  and  it  was  the  understanding  tha 
the  members  of  the  Plumbers  Association  should  purchase 
only  from  the  supply  men  who  were  parties  to  this  agree 
ment. 

The  idea  resulting  in  the  issue  of  these  lists  appears  t 
have  originated  with  the  Plumbers  Association,  but  befor 
its  adoption  the  supply  men  who  had  signed  the  agreemen 
of  1903  were  consulted  on  behalf  of  the  Plumbers  Associa 
tion,  and  informed  that  the  latter  had  decided  to  purchas 
only  from  those  members  of  the  Supply  Association  wh 
desired  their  names  to  go  upon  the  lists,  and  it  became  nece* 
sary  for  any  supply  house  that  desired  its  name  on  the  lis 
to  agree  to  confine  its  sales  to  members  of  the  Plumbei 
Association. 
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b  Dominion  Radiator  Company  was  on 
succeeding  lists  of  supply  men  in  good 


;he  Plumbers    Association  of  13th  Feb- 
the  following: — 

Radiator  Company  were  charged  with 
;o  the  York  Loan  Company.  This  firm 
arge,  but  claimed  it  was  an:  oversight  of 
and  also  gave  an  assurance  that  this 
n.  Under  the  circumstances,  the  board 
ation.  Both  companies,  the  Dominion 
nd  the  Gurney  Foundry  Company,  gave 
mce  that  they  had  no  further  orders  to 
bers." 

Secretary  of  the  Plumbers  Association, 
3st  of  his  knowledge  Mr.  P.  McMichael 
plumbers'  board  on  behalf  of  the  Do- 
npany,  in  connection  with  the  matters 
•egoing  minutes,  and  Mr.  McMichael  did 
tatement. 

nent  of  May,  1903,  was  entered  into, 
firms  out  of  125  in  Toronto  became 
gjement,  but  the  membership  increased 
>ers  being  compelled  to  pay  20  per  cent. 
The  Plumbers  Association  from  time 
leir  monthly  lists  the  names  of  supply 
j  agreement,  but  the  Dominion  Radiator 
ays  remained  on  the  lists.     It  is,  there- 
company  actively  assisted  in  the  con- 
ne. 

a  his  evidence  states  in  effect  that  his 
instance  actually  charged  and  collected 
t.  from  purchasers,  in  all  instances  the 
iharged  and  then  rebated;  that  in  con- 
ogation  of  the  agreement  of  May,  1903, 
?  from  Mr.  Meredith,  secretary  of  the 
n,  to  attend  a  meeting ;  that  he  attended 
it  was  stated  by  the  Master  Plumbers 
committee,  that  they  were  not  satisfied 
fie  agreement  in  question,  and  that  they 
)int  where  they  were  going  to  compel 
delusively  to  their  association;  otherwise 
ciation  would  not  buy  from  them. 
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Mr.  Meredith  put  it  that  the  Dominion  Radiator  Com 
pany,  if  they  had  chosen,  might  have  successfully  withstood 
the  movement  of  the  plumbers,  but  Mr.  McMichael's  evidenc 
was  to  the  effect  that  if  the  supply  men  had  united  the; 
could  have  successfully  resisted  the  plumbers,  but  it  wa 
not  possible  for  the  Dominion  Radiator  Company,  actiiij 
alone,  to  have  done  so. 

The  following  are  extracts  from  Mr.  McMichael's  ex 
amination:  To  Mr.  Watson: — "  Q.  What  I  want  to  know  is 
as  a  matter  of  business,  of  business  interests,  was  it  practic 
able  to  resist  that  demand?     A.  No  sir,  it  was  not." 

After  stating  that  he  could  not  offer  any  explanation  fo 
his  company's  name  being  on  the  monthly  lists,  the  follow 
ing  examination  took  place : — 

"  Q.  Did  you  make  any  agreement  with  them  on  the  sub 
ject?    A.  No,  I  don't.     You  refer  now  after  the  1904? 

Q.  Yes?    A.  No. 

Q.  Why  did  you  yield  to  the  demand?  A.  It  was  no 
protection  of  my  company's  business,  because  if  we  had  no 
yielded  we  certainly  would  not  have  got  the  support. 

Q.  And  after  that  time  what  course  did  you  take  with  re 
gard  to  sales  to  non-members?  A.  We  don't  press  for  sales 
to  tell  the  truth. 

Q.  Did  you  make  sales  to  non-members  after  that?  A 
Yes,  we  made  sales  to  non-members. 

Q.  After  that  time  did  you  refuse  to  give  any  one  goods 
A.  At  a  certain  time  we  did :  it  was  some  time  in  February. 
And  further  on  he  says :  "  There  was.  This  trouble  aros 
between  ourselves  and  the  Master  Plumbers  Associatioi 
that  if  we  continued  to  deliver  to  Bigley  they  would  take  ou 
name  off  that  list." 

Q.  You  had  up  to  that  time  been  furnishing  him,  a] 
though  a  non-member?    A.  Yes. 

Q.  And  they  came  to  you?    A.  Yes. 

Q.  What  was  the  result  of  that  coming  to  you  at  thi 
time  ?    A.  We  had  to  yield  to  their  demand. 

Then  further  on  he  states  that  Mr.  Meredith  called  j 
the  company's  office  and  went  through  their  books,  ai 
stated  that  he  would  report  the  Bigley  matter  to  the  associ 
tion,  and  the  company  could  abide  by  the  consequences.  M 
McMichael  says:     "I  told  him  not  to  be  in  such  a  rrar 
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ke  some  time  to  look  at  it;  and  he  got 
further  on  Mr.  McMichael  says :  "  He 
been  there  (meaning  the  office  of  the 
Company)  several  times — half  a  dozen 
3lf  have  had  to  spend  a  whole  day  an* 
tors  that  were  delivered  to  a  jobber  in 
were  turned  over  to  a  non-member,  and 
ilivery  of  these  radiators;  how  they  had 
at  man's  hands;  otherwise  they  were 
against  us." 

t :  '4  Q.  I  think  you  have  told  us  very 
this  agreement  of  May,  1903,  and  you 

up  to  it,  that  is  right?    A.  Outside  of 
i  I  refer  to. 

svay,  I  think  you  told  us  quite  frankly 
reement  or  arrangement  of  1904  in  Oc- 

put  very  plainly  before  you,  and  you 
tly  what  the  conditions  were,  that  is 

advised  as  to  what  the  policy  of  the 
ssociation  would  be  from  that  date  out. 

told  what  the  consequences  would  be  ? 


iccept  their  conditions?  A.  I  accepted 
ee  I  could  have  anything  to  accept.  I 
o  out  single  handed  and  fight;  if  by  my 
ist  have  done  so. 

said  there  was  an  outside  position  and 

A.  Yes. 

jrred  the  inside?  A.  On  account  of  the 
lere. 

g  you  had  the  very  best  reasons  for  ac- 
lition?  A.  I  had  certainly  very  good 
i  we  would  have  gone  out;  we  would  not 
usiness,  but  our  business  would  have 
,t  extent  and  we  could  not  carry  it  on. 

time  you  did  accept  their  conditions? 
y  you  put  it,  yes. 

VIeredith  would  check  you  off  from  time 
3r  you  were  living  up  to  your  agreement? 

ion  from  Mr.  McMichaePs  examination 
►  the  pressure  of  the  Plumbers   Associa- 
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tion,  and  that  his  company,  through  his  action,  became  a 
party  to  the  agreement  of  October,  1904?  and  to  the  methods 
adopted  in  order  to  give  effect  thereto. 

What  I  have  said  as  to  the  illegal  nature  of  the  agree* 
ment  of  1903  is  equally  applicable  to  that  of  li>04.  Tlu 
goods,  the  subject  of  each  agreement,  are  articles  or  com- 
modities which  arc  properly  the  subject  of  trade  or  com- 
merce. The  agreement  of  1904  was  also  one  to  undulj 
limit  the  facilities  for  supplying  or  dealing  in  them;  to  re- 
strain or  injure  trade  or  commerce  in  relation  thereto;  tc 
unreasonably  enhance  their  price;  and  to  unduly  prevent  01 
lessen  competition  in  their  purchase,  sale,  and  supply. 

The  question  is?  whether  the  defendant  Peter  MeMichael'* 
participation  in  these  illegal  agreements  or  conspiracies  wai 
such  as  to  make  him  liable.  From  a  careful  review  of  tht 
evidence,  I  find  the  following  facts  as  regards  MeMiehaePs 
conduct  in  connection  with  the  making  of  each  of  those  twe 
agreements  and  with  certain  events  flowing  therefrom,  At 
manager  of  the  Dominion  Radiator  Company  he  conducted 
the  negotiations  with  representatives  of  the  Plumbers  As- 
sociation wlneh  culminated  in  the  agreement  of  May,  1D03 
On  behalf  of  that  company  he  personally  signed  the  agree- 
ment. Thereafter  as  manager  of  the  company  he  endea- 
voured to  have  his  company  live  up  to  the  terms  of  the  agree 
meut.  As  representative  of  the  company  he  took  part  ii 
negotiations  which  led  to  the  making  of  the  agreement  o 
Octol>cr,  1004,  and  the  issuing  of  the  lists  or  directories 
with  a  view  to  hip  company  carrying  out  the  terms  of  ttu 
latter  agreement,  and  he  endeavoured  to  cause  his  com  parr 
to  live  up  to  the  terms  of  this  latter  agreement.  His  con 
duet  was  not  merely  that  of  acquiescence,  but  of  personally 
promoting  the  agreements  in  question  and  of  causing  hi 
company  to  carry  out  their  terms. 

Having  thus  actively  aided  in  the  bringing  about  of  thes' 
illegal  conspiracies  or  agreements,  he  is,  under  sec.  61  of  th 
Code,  liable  as  a  principal  and  1  find  him  guilty  of  thi 
offences  charged  against  him  under  sec.  520  of  the  Code 
and  impose  on  him  as  a  penalty  a  fine  of  $350,  and  the  cost 
incurred  in  and  about  his  prosecution  and  conviction,  and  i: 
default  of  payment  within  one  month  after  the  amount  o 
the  costs  is  ascertained,  then  I  order  his  imprisonment  fo 
three  months. 
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June  27th,  1907. 

K. — CHAMBERS. 

3E  v.  ELLIOTT. 

eal — Leave  to  Appeal  from  Judgment 
in  Controversy  —  Action  to  Set  aside 


for  leave  to  appeal  direct  to  the 
he  judgment  of  Teetzel,  J.,  at  the 
ng  the  action  as  against  defendant 


plaintiff. 

1,  for  defendant  Elliott. 

Field,  for  defendant,  did  not  con- 
not  a  proper  one  in  which  to  make 
at  there  is  jurisdiction.  That  de- 
ipeal  would  lie  as  of  right  from  the 
to  the  Supreme  Court  of  Canada: 

2.  76  (a). 

i  assignee  of  one  James  H.  Drink- 
ments  and  Preferences  Act,  B.  S.  0. 
iding  Acts,  to  declare  void  two  in- 
one  of  chattels  and  the  other  of 
jndant  Drinkwater  to  his  co-defend- 
the  same  debt,  the  plaintiff  alleging 
f  way  of  preference  with  intent  to 
ther  creditors. 

t  the  time  of  the  commencement  of 
of  the  indebtedness  secured  by  the 
)00,  but  the  defendant  Elliott  con- 
itigation,  moneys  have  been  realized 
iced  his  claim  below  $1,000. 

dispute,  the  plaintiff  alleging  that 
represent    part    of    Drinkwalter's 

t  must  account  to  the  plaintiff,  if 

?d. 
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Upon  the  material  before  me,  and  for  the  purp 
this  application,  I  think  I  should  conclude  that  the 
in  controversy  in  the  appeal  exceeds  the  sum  or  vi 
$1,000,  exclusive  of  costs,  and  that  there  is  jurisdic 
make  the  order  asked  for. 

I  make  the  usual  order,  giving  leave  under  the  s 
It  should  contain  a  recital  as  in  Mathewson  v.  Beatt; 
W.  R.  869.     Costs  as  usual. 


RlDDELL,  J. 


June  28th 


CHAMBERS. 

RE  CANADIAN  PACIFIC  R.  W.  CO.  AND  BYE 

Railway — Purchase  of  Lands  for  Railway — Power  of 
for  Life  to  Convey  —  Order  of  Judge  —  Railwc 
R.  S.  C.  1906  ch.  37,  sees.  18k,  185— Infant  Rem< 
men — Payment  of  Purchase  Money  into  Court. 

Application  by  the  widow  of  James  Byrne  for  an 
giving  her  the  right  to  sell  certain  land  to  the  railwa 
pany. 

A.  D.  Armour,  for  the  applicant  and  the  compa 
F.  W.  Harcourt,  for  infants. 

Riddell,  J.: — James  Byrne  died  in  1897,  leaving 
which  had  the  effect  of  vesting  in  his  widow  an  est 
life  in  certain  lands,  with  remainder  to  his  children. 

The  Canadian  Pacific  Railway  Company  desiring 
chase  a  right  of  way  across  this  land,  it  was  agreed 
widow  with  the  railway  company  that  they  should  p 
sum  of  $30  per  acre  for  such  land  as  they  require* 
the  children  are  infants,  but  the  price  has  been  ap 
by  the  official  guardian,  and  seems  reasonable. 

An  application  is  now  made  under  sees.  184  and 
the  Railway  Act,  R.  S.  C.  1906  ch.  37. 

The  provisions  of  these  sections  are  precisely  th 
as  those  of  the  Railway  Act,  1903,  sees.  144,  145.  ! 
144  of  the  Railway  Act,  1903,  is  totidem  verbis  sec. 
the  Act  of  1888,  51  Vict.  ch.  29,  and  sec.  145  is  th 
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1888,  with  trifling  and  unimportant 
by  Be  Dolsen,  13  P.  B.  84,  which 

>  of  sec.  184  of  the  Railway  Act, 
r  to  sell  and  convey  to  the  Canadian 

the  land  mentioned  and  the  rights 
lis  power,  joined  to  her  legal  power 
able  her  to  sell  and  convey  the  fee. 

will  be  paid  into  Court,  and  the 
t  to  the  widow  for  life;  after  her 
equally  divided  amongst  the  child- 
t  be  desired  that  the  money  should 
the  matter  may  be  mentioned, 
railway  company  will  pay  the  costs. 


TRIAL, 


June  28th,  1907. 


RLEY  v.  LAMB. 

>  ,ii 

ieal  Property  Limitation  Act — Title 
yement  as  to  Working  Land — Time 
Statutory  Period  —  Payment  of 
Payment — Gift  of  Land — Evidence 
Relieved  from  Liability  —  Right  to 
Defendant — Lien  for  Improvements. 

session  of  land  and  for  an  injunc-; 
it  up  ownership  by  gift  or  under 
is. 

for  plaintiff. 

Barrie,  for  defendant. 

im  Stewart,  the  owner  of  the  lots 
mortgage  on  8th  September,  1893, 
400:  McClinchy,  15th  November, 
i  Heyden ;  the  executors  of  Barbara 
i,  to  Laurence  Heyden. 


280  TEE  ONTARIO  WEEKLY  REPORTER. 

William  Stewart  by  his  will  made  18th  February,  1887, 
devised  all  his  real  and  personal  property  to  Mary  Stewart, 
and  died  in  August,  1895.  Mary  Stewart,  granted  in  fee 
simple  15th  November,  1895,  to  Laurence  Heyden,  and  20th 
December,  1905,  Laurence  Heyden  and  Mary  Stewart  ex- 
ecuted a  deed  whereby,  after  reciting  that  Laurence  Heyden 
was  the  owner,  Mary  Stewart  quitted  claim  to  Laurence 
Heyden,  and  Laurence  Heyden  leased  to  Mary  Stewart  for 
life.  Laurence  Heyden  dying  intestate,  letters  of  adminis- 
tration were,  25th  October,  1906,  granted  to  Barbara  Hey- 
den, his  sole  next  of  kin,  and  she,  25th  March,  1907,  granted 
by  deed  to  the  plaintiff. 

The  property  in  question  consists  of  two  lots  about  3 
acres  in  all  in  extent,  upon  which  is  built  a  house;  adjoining 
it  is  another  lot  of  about  one  acre  in  extent,  the  property 
of  the  defendant,  and  upon  this  is  another  house,  in  which 
defendant  lives  and  was  living  during  all  the  time  to  be 
considered  in  this  matter. 

William  Stewart  having  admittedly  been  in  possession  of 
the  land  before  the  defendant,  the  paper  title  of  the  plain- 
tiff is  made  out  as  against  the  defendant. 

William  Stewart  continued  to  reside  upon  and  be  posses- 
sed of  this  property  until  the  time  of  his  death.  After 
his  death,  which,  as  has  been  said,  took  place  in  August, 
1895,  his  widow  continued  to  reside  as  before;  and  her 
possession  was  not  interfered  with,  notwithstanding  the  deed 
she  made  15th  November,  1895.  Precisely  upon  what  terms 
she  was  permitted  to  continue  in  occupation  does  not  appear; 
and  it  is  plain  that  by  the  lease  and  quit  claim  of  20th  De- 
cember, 1905,  she  admitted  the  ownership  of  Laurence 
Heyden. 

The  defendant  lived  in  his  house  upon  the  property 
adjoining.  He  says  that  3  or  4  days  after  the  death  of 
William  Stewart,  his  widow  was  talking  of  going  to  Ireland, 
but  that  he  recommended  her  to  remain  in  her  own  house, 
telling  her  that  she  would  never  want  for  anything  so  long 
as  she  lived.  And  then,  he  says,  she  said:  "  Michael,  if  you 
can  do  anything  with  the  place,  take  it  and  do  what  you  can 
with  it  for  yourself  and  family:  all  I  want  is  my  little 
house."  He  says  that  in  1895  Mrs.  Stewart  had  it  in  crop: 
and  in  the  fall  he  ploughed  1£  acres  and  in  the  winter  or 
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the  following  spring  lie  took  away  the  fence  between  the 
two  places,  and  thereafter  continued  to  work  the  whole  4 
acres  (with  the  exception  of  a  small  plot  by  the  house)  as 
one.  Mrs.  Stewart  continued  to  reside  in  her  house  until 
the  autumn  of  190().     She  died  in  February  or  March,  1907. 

He  claims  either  by  this  alleged  gift  or  by  the  Statute 
ef  Limitations. 

The  defendant,  1  judge  by  his  demeanour  and  conduct 
in  the  witness  box,  is  not  worthy  of  credence,  and  nothing 
is  to  be  taken  or  accepted  as  proved  in  his  favour  by  his 
evidence.  So  far  as  any  matter  in  favour  of  the  defendant 
is  concerned,  his  evidence  ib  to  be  entirely  disregarded. 
The  evidence  called  to  corroborate  the  defendant  in  respect 
of  the  alleged  gift  of  the  land,  I  am  not  satisfied  with. 
For  example,  Howell,  though  he  says  that  Mrs.  Stewart 
told  him  that  she  had  given  the  piece  of  land  to  Mike  and 
his  little  family,  also  says  that  he  understood  that  Mike 
had  the  place  rented  from  her.  His  recollection  I  do  not 
rely  upon,  and  Mrs.  Lamb,  wife  of  the  defendant,  1  do  not 
credit.  None  of  these  witnesses  by  their  demeanour  im- 
pressed me  favourably,  very  much  the  reverse  indeed. 

I  find  that  no  such  arrangement  has  been  proved.  But 
that  there  was  a  contract  between  Mrs.  Stewart  and  the 
defendant,  I  think  is  proved. 

In  a  conversation  with  Martin  Sears,  which  I  find  did 
take  place  substantially  as  Sears  gives  it,  the  defendant 
6aid  that  he  had  the  place  rented  from  Mrs.  Stewart  at  $12 
a  year.  Taking  all  the  evidence,  I  find  that  Mrs.  Stewart 
rented  to  defendant  the  land  in  question,  all  but  the  house 
she  continued  to  occupy  and  the  small  piece  of  land  adjoin- 
ing, for  a  rental  of  $12  per  annum.  I  find  that  this  arrange- 
ment was  not  made  until  the  autumn  of  1897.  My  reasons 
for  so  holding,  amongst  others,  are  as  follows.  I  believe 
that  the  defendant  made  an  arrangement  with  Mrs.  Stewart, 
but  not  that  for  which  he  contends,  and  that  this  arrange- 
ment was  made  in  the  summer  or  autumn  immediately  be- 
fore he  removed  the  fence  between  the  two  lots. 

The  evidence  as  to  the  time  at  which  the  fence  was  so 
removed  is  conflicting.  Upon  full  consideration  of  the  evi- 
dence, and  notwithstanding  the  evidence  called  to  corrobor- 
ate the  plaintiff,  I  remain  of  the  same  opinion  as  T  was  at 
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the  close  of  the  case,  that  is,  that  the  fence  was  not  re  mo* 
until  after  1897.  I  give  credit  to  the  evidence  of  Sea 
Maynard,  and  Mrs.  Sollett,  and  do  not  credit  the  evidei 
of  the  defendant  and  those  called  by  him  to  corrobon 
him.  I  think,  therefore,  that  the  arrangement  was  co 
to  some  time  in  the  autumn  of  1897.  If  this  be  the  ca 
the  statute  does  not  begin  to  run  until  some  time  in  18! 
R.  S.  0.  1897  ch.  133,  sec.  5  (6). 

The  right  of  Mrs.  Stewart  is  in  the  plaintiff,  at  the  le 
by  the  deed  of  1905,  and  I  think  the  defence  fails^ 

If  the  contention  made  on  behalf  of  the  defendant  w< 
true,  namely,  that  he  came  in  as  a  trespasser,  I  think  1 
statute  did  not  begin  to  run  at  all  till  the  removal  from  1 
property  of  Mrs.  Stewart.  She  having  the  legal  title,  bei 
in  possession  of  part  of  the  property,  was,  in  contemplat 
of  law,  in  possession  at  all  times  of  the  whole. 

My  finding  of  fact  relieves  me  from  considering  the  qu 
tion  as  to  the  onus  of  proof  in  respect  of  payment  of  re 
As  at  present  advised,  I  think  that  where  a  claim  is  nu 
to  property  under  the  Statute  of  Limitations,  it  is  incu 
bent  upon  the  person  so  claiming  to  prove  affirmatively 
non-payment  of  rent.  I  find  that  defendant  has  not  pro1 
that  he  did  not  pay  rent  to  Mrs.  Stewart;  that,  for  all  t 
I  find  proved,  he  may  have  paid  rent  each  and  every  y 
that  he  worked  the  property,  down  to  and  including  19 
If  the  arrangement  between  Mrs.  Stewart  and  the  defends 
I  had  been  able  to  find  began  in  1895,  as  at  present  advi 
I  should  have  held  that  the  defence  was  not  made  out.  £ 
tion  5  of  the  Act  provides  that  the  right  of  the  landl 
to  bring  an  action  u  shall  be  deemed  to  have  first  accr 
at  the  determination  of  the  first  of  such  years  or  ot 
periods  or  at  the  last  time  when  any  rent  payable  in  res\ 
of  such  tenancy  was  received,  whichever  last  happenc 
As  at  present  advised,  I  think  the  person  claiming  by 
statute  must,  as  part  of  his  case,  prove  that  "  the.  last  t 
when  any  rent  payable  in  respect  of  such  tenancy  was 
ceived  "  was  10  years  before  the  teste  of  the  writ.  S< 
support  is  to  be  found  for  this  proposition  in  the  judgrr 
of  Malins,  V.-C,  at  p.  290  of  In  re  Allison,  11  Ch.  D.  i 
I  do  not  find  a  decision  upon  this  point,  though  there 
some  cases,  as  e.g.,  Doe  dem.  Spence  v.  Beckett,  4  Q.  B.  i 
in  which  the  plaintiff  actually  did  prove  affirmatively 
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ases  cited  by  Mr.  Creswicke  from  Law- 
Evidence,  2nd  ed./ch.  15,  do  not,  I 
,st  edition  of  Best  on  Evidence  (10th 
oreover  lays  down  that  "  the  fact  of 
lmed  from  any  .  .  .  circumstance 
ict  probable/' 

impoverished  circumstances  of  Mrs. 
it  all  she  had  in  the  world  was  this 
le  facts  that  the  defendant  admittedly 
he  killed  once  a  year,  meat  of  other 
it  from  the  butcher,  apples  when  she 
)ney  at  least  once,  entitle  me  to  pre- 
a  each  year  at  least  some  of  the  rent 
d,  and  that  substantially  all  the  rent 
ititled  was  received  from  the  defend- 
;hstanding  the  fact  (if  it  be  a  fact) 
she  complained  that  she  had  not  got 
etting  a  dollar  of  his  rent  from  him. 
dant  intended  his  pork,  etc.,  as  in  part 
he  rent. 

the  effect  of  the  transaction  between 
eyden;  that  may  be  found  another 
ant's  way. 

e  is  not  made  out,  and  that  judgment 
le  plaintiff  as  asked,  and  an  injunction 
er  made  by  my  brother  Britton:  9  0. 


rill  follow  the  event ;  the  taxing  officer 
•  the  letter  of  indemnity,  dated  2nd 
the  plaintiff  from  all  liability  for 
itle  him  to  costs  from  the  defendant. 
>on  that  point. 

it  any  improvements  made  by  the  de- 
nder  such  circumstances  as  to  entitle 
re  made  by  him  as  tenant  and  to  in- 
m  as  such  tenant. 
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Moss,  C.J.O.  June  28th,  19( 

C.A.-CHAMBERS. 

MOOR  v.  CITY  OF  TORONTO. 

Appeal  to  Court  of  Appeal  —  Leave  to  Appeal  from  Order 
Divisional  Court  —  Absence  of  Special  Grounds  —  N< 
repair  of  Highway  —  Injury  to  Pedestrian  —  Action 
Brought  in  Time — Misfeasance^ — Nuisance. 

Motion  by  plaintiff  for  leave  to  appeal  to  the  Court 
Appeal  from  order  of  a  Divisional  Court  affirming  judgnv 
at  the  trial  dismissing  the  action. 

J.  W.  McCullough,  for  plaintiff. 
F.  R.  MacKelcan,  for  defendants. 

Moss,  C.J.O. : — In  this  action,  which  is  for  inju 
alleged  to  have  been  received  by  plaintiff  owing  to  a  pis 
in  a  sidewalk  on  the  east  side  of  Bathurst  street  hav 
given  way  under  him  while  walking  upon  it,  the  trial  Ju 
assessed  the  damages  at  $300,  but  dismissed  the  action 
cause  it  was  not  brought  until  after  the  lapse  of  more  t 
.°>  months  from  the  occurrence  of  the  accident.  A  Divisk 
Court  unanimously  affirmed  the  decision  of  the  trial  Ju< 
and  plaintiff  now  asks  leave  to  appeal  to  this  Court. 

Upon  consideration,  I  do  not  find  in  the  case  any  spe 
reasons  for  treating  it  as  exceptional,  and  compelling  def( 
ants  to  submit  to  a  further  appeal.  Miller  v.  Townshi] 
North  Fredericksburg,  25  IT.  C.  R.  31,  seems  very  mud 
point.  Tt  appears  to  have  stood  unquestioned  during 
many  years  that  have  elapsed  since  it  was  decided,  ah 
it  is  to  be  reviewed  it  should  be  in  a  case  involving  gre 
interests  than  the  present. 

The  point  that  the  accident  was  due  to  misfeasajic* 
the  part  of  defendants  does  not  strike  me  as  even  plain 
maintainable  upon  the  evidence,  and  the  same  may  be 
of  the  suggestion  that  the  maintenance  of  the  defec 
sidewalk  was  a  public  nuisance  causing  special  damag 
plaintiff. 

Motion  dismissed  without  costs. 
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No.  8 


June  26th,  1907. 


^VISIONAL,  COURT. 


UTH  WESTERN  TRACTION  CO. 

ilivay — Animal  Killed  on  Track — Elec- 
-Ontario  Railway  Act — Duty  to  Fence — 
a  Public  Highway — Negligence. 

mts  from  judgment  of  County  Court  of 
aintiffs,  upon  the  findings  of  a  jury,  for 
for  a  horse  killed  by  an  electric  car  of 
ir  line  in  the  township  of  Southwold, 
negligence  of  defendants  in  omitting 


eard  by  Falconbridge,  C.J.,  Teetzel, 


London,  for  defendants. 
St.  Thomas,  for  plaintiff. 

J.J.: — The  whole  case  turns  on  whether 
on  on  defendants  to  fence  their  track 
ion.  It  is  well  settled  that  the  liability 
f  to  fence  arises  by  statute  only;  there 
ability  to  fence,  either  as  respects  the 
?cts  the  adjoining  properties;  see  the 
»urne  Cattle  Co.  v.  Manitoba  and  North- 
6  Man.  L.  R.  553. 

way  cases,  and  those  which  have  been 
onstruction  of  the  Railway  Acts  of  the 
8—21  + 
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Dominion,  have,    owing    to    the    different    wording 
statutes  on  which  they  depend,  to  be  regarded  with  a 
and  are  not  in  fact  a  guide  in  this  case.   The  obligat 
any,  is  to  be  found  in  the  statutes  of  the  province  of  0 

The  Act  of  incorporation  of  defendants  is  the  2 
VII.  ch.  96.  By  sec.  20  thereof  the  several  clauses 
Electric  Railways  Act  and  its  amendments  are  incorp 
with  the  special  Act.  The  Electric  Railways  Act,  R, 
181)7  ch.  209,  sec.  42  (1),  .  .  .  sub-sees.  1,  2,  i 
.  .  .  are  the  same  provisions  as  are  contained  i 
Ontario  Railway  Act,  1906,  sec.  87,  sub-sees.  1,  2,  and  3 
by  6  Edw.  VII.  ch.  121,  sec.  4,  the  Ontario  Railway 
to  govern  wherever  the  provisions  of  the  special  A< 
the  Railway  Act  relate  to  the  same  subject  matter. 

It  is  quite  clear  that  the  portion  of  the  railway  in 
tion  is  not  "  passing  along  "  a  public  highway.  "  A 
here  means  "  on  "  and  not  "  alongside  of,"  or  "  by  th 
of:"  see  several  cases  decided  in  different  States  < 
Union  and  collected  in  Am.  &  Eng.  Encyc.  of  Law,  2i 
vol.  2,  p.  175.  The  section  would  be  quite  insensible 
word  had  any  other  meaning. 

Even  if  full  and  literal  effect  be  not  given  to  th 
broad  words  of  sub-sec.  (3)  in  both  statutes,  it  has  been 
upon  competent  evidence  that  the  accident  was  cam 
the  want  of  a  fence,  and  defendants  are  liable,  unles 
can  be  exonerated  by  sec.  87,  sub-sec.  6,  which  does  not 
here:  or  by  sec.  238.  .  .  .  This  section  applies  whe: 
animals  are  permitted  to  be  at  large  within  half  a  mile 
intersection  of  a  highway  with  a  railway,  and  we  are  re 
from  considering  whether  the  horse  was  permitted  to 
large,  by  the  fact  that  there  is  no  evidence  that  : 
within  half  a  mile  of  a  railway. 

Of  course  no  agreement  by  land  owners  with  the  r 
company  can  have  any  effect  in  taking  away  the  pla 
rights. 

The  appeal  must  be  dismissed  with  costs. 

Teetzel,  J.,  concurred. 

Magee,  J.,  dissented,  for  reasons  to  be  stated  in  w 


CANADIAN   PACIFIC   R.    W.    00.     287 

June  27th,  1907. 

eekly  court. 

ANADIAN  PACIFIC  K.  W.  CO. 

Death  of  Servant  —  Neglect  to  Keep 
iult  of  Railway  Company  or  Officer — 
ity — Suggested  Intervention  of  Abtor- 
ction  by  Widow  of  Servant  to  Recover 
-Fatal  Accidents  Act — Consent  Judg- 
not  Suspended — Approval  of  Court — 
mages. 

for  judgment  in  the  terms  agreed 
es,  and  for  the  approval  thereof  by 
the  infant  plaintiffs,  and  for  an  ap- 
i  of  $2,318.58  among  the  plaintiffs, 
Court    of    the    shares  of  the  infant 


rd  at  the  Ottawa  Weekly  Court, 
wa,  for  plaintiffs, 
i,  for  defendants. 

;he  29th  April,  1907,  Andrew  H. 
►erative  in  the  employ  of  the  defend- 
ne  of  that  company,  was  killed.  Be- 
1  by  counsel  for  the  defendants  that 
he  unfortunate  man  was,  fell  through 
?t  that  the  bridge  had  been  allowed  to 
illeneuve  was  thus  killed.  The  claims 
i  investigated  the  facts  and  found  that 
lefence  to  an  action  at  the  instance 
children  of  the  deceased.  Accordingly 
to  that  the  defendants  should  pay  the 
imount  of  three  years'  wages  of  the 
issued  by  the  widow  and  her  two 
of  the  deceased;  and  the  case  was 
at  the  Weekly  Court  at  Ottawa,  on 
notion  that  the  plaintiffs  be  awarded 
of  $2,318.58,  for  an  apportioning  of 
plaintiffs,  and  for  an  order  for  pay- 
infants'  shares. 
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Counsel  for  the  defendants  appeared  and  adm 
that  the  defect  in  the  bridge  was  due  to  the 
ligence  of  some  person  for  whom  the  defendants 
responsible  (though  he  was  unable  to  name  the  parti 
persons,  the  superintendent  was  suggested  by  counse 
the  plaintiffs),  stated  that  there  was  no  defence,  and 
sented  to  judgment  as  asked. 

The  facts  of  this  case,  if  correctly  stated,  disclose  a  ci 

The  Criminal  Code,  K.  S.  C.  1906  ch.  146,  sec.  284, 
vides :  "  Every  one  is  guilty  of  an  indictable  offence 
liable  to  two  years'  imprisonment  who  by  any  unlawfu 
or  by  doing  negligently  or  omitting  to  do  any  act  which 
his  duty  to  do,  causes  grievous  bodily  harm  to  any  < 
person." 

In  the  Supreme  Court  of  Canada,  in  Union  Collier 
v.  The  Queen,  31  S.  C.  R.  81,  the  effect  of  this  sectioi 
carefully  considered  and  authoritatively  settled.  The 
pany  in  that  case  "  in  pursuance  of  their  corporate  po 
had  for  a  long  time  been  operating  a  railway  .  . 
means  of  locomotives.  .  .  .  The  road  crossed  the  1 
river  by  means  of  a  bridge.  .  .  .  The  company,  nej 
ing  to  use  reasonable  care  in  maintaining  the  bridge  so 
it  became  unsafe,  ran  a  train  .  .  .  across  it,  which 
broke  through,  owing  to  the  rotten  state  of  its  tin 
causing  the  death  of  six  persons  then  being  on  the  tr 
per  Sedgewick,  J.,  at  pp.  83-84.  An  indictment  was 
against  the  company  by  the  Crown  officers  in  Victoria, 
and  the  jury  convicting,  the  trial  Judge,  Walkem,  J. 
posed  a  fine  of  $5,000  upon  the  defendants.  Upon  a 
to  the  full  Court  in  British  Columbia,  the  convictioc 
affirmed,  upon  the  ground  that  the  section  quoted  (thei 
252  of  the  Criminal  Code,  1892),  applied  to  a  corpon 
that  an  indictment  rightly  lay  against  the  defendants  o 
facts,  and  that,  as  the  corporation  could  not  be  impris 
a  fine  was  rightly  imposed.  The  case  in  the  Supreme  Coi 
British  Columbia  is  reported  in  3  Can.  Crim.  Cas.  523. 
matter  was  then  taken  to  the  Supreme  Court  of  Canada 
the  learned  Judges  in  that  Court  consider  the  que* 
raised,  and  in  doing  5*0  cite  from  former  cases  in  En« 
The  result  is  stated  by  Mr.  Justice  Sedgewick,  p.  84:  "  1 
long  boon  settled  that  they  (i.e.,  corporations)  are  liahl 
indictment  for  nonfeasance,  or  for  negligence  in  the 
formance  of  a  legal  duty.  .  It  was  not  till  1846  that 


CANADIAN    PACIFIC    R.    W.    CO.     289 

ce  or  active  negligence  was  deter- 
like  proceeding."  Page  86 :  "  It  is 
ration  can  render  itself  amenable  to 
ts  resulting  in  damage  to  numbers  of 
ivasions  of  the  rights  or  privileges  of 
detrimental  to  the  general  well-being 
te.  ...  A  public  franchise  wa» 
tits  to  maintain  and  operate  a  railway 
tints.  .  .  .  Having  once  accepted 
were  under  an  obligation  to  exercise 
ice  in  the  performance  of  their  cor- 
g  themselves  out  ...  as  public 
ind  to  carry  their  passengers  safely, 
lally  bound  to  see  to  the  safety  and 
loyees.  Whether  the  persons  alleged 
have  been  killed  were  employees  or 
pear,  but  whether  passengers  or  em- 
lefendants  were  under  an  equal  obli- 
ie  offence  committed  was  an  offence 
ndividual  right  or  against  people  in 
,  as  against  the  public  at  large,  and 
interest,  indictable."  And  at  p.  88: 
in  their  charge  and  under  their  con- 
i,  a  railway  the  running  and  opera- 
precaution  or  care  must  necessarily 
an  life.  They  were  therefore  under 
^cautions  against  such  danger.  They 
The  anticipated  event  occurred,  and 
;ponsib,le  for  it."  Page  90:  "It  is 
alleged  in  the  indictment  would  be 
indictment  for  manslaughter  against 
offence  alleged  here  is  not  man- 
negligence  in  the  discharge  of  duty." 

largely  from  this  case  because  it  is 
!  the  defendants  maintain  a  railway, 
i  their  duty  to  so  maintain  it  that  an 
•ough;  they  disregard  that  duty;  the 
?ned  (that  such  an  event  was  to  be 
— it  is  notorious  that  but  the  other 
ce  took  place  in  a  city  in  Ontario, 
s  of  life) — "they  are  criminally  re- 
it  makes  no  difference  that  the  un- 
i  employee.     No  doubt,  also,  in  this 
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case,  there  may  be  some  one  person — perhaps  more  t 
one — who  is  guilty  of  personal  negligence,  and  there 
equally  liable  to  an  indictment — and  for  manslaughter. 

Were  then  the  law  in  the  condition  in  which  until  i 
recently  it  was  believed  by  many  to  be,  this  might  prei 
my  approval  of  the  proposed  settlement.  It  has  long  I 
considered  "  established  as  the  law  .  .  .  that  when 
injury  amounts  to  the  infringement  of  the  civil  rights  oi 
individual  and  at  the  same  time  to  a  felonious  wrong, 
civil  remedy,  that  is,  the  right  of  redress  by  action,  is 
pended  until  the  party  inflicting  the  injury  has  been 
secuted:"  per  Cockburn,  C.J.,  in  Wells  v.  Abrahams,  L 
7  Q.  B.  at  p.  557;  and  this  was  considered  "a  very  wh 
some  rule,  tending  to  prevent  the  composition  of  felo 
under  pretence  of  seeking  remedy  by  action/'  As  is 
elsewhere :  "  The  policy  of  the  law  requires  that  before 
party  injured  by  any  felonious  act  can  seek  civil  redress 
it,  the  matter  should  be  heard  and  disposed  of  before 
criminal  tribunal,  in  order  that  the  justice  of  the  cou: 
may  be  first  satisfied  in  respect  to  the  public  offence:" 
Lord  Ellenborough,  C.J.,  Crosby  v.  Leng,  12  East  413. 

So  far  was  this  rule  carried  that  in  some  cases,  upc 
appearing  at  the  trial  that  a  felony  had  been  committe 
respect  of  the  subject  matter  of  the  action,  the 
Judge  nonsuited  the  plaintiff,  as  in  Wellock  v.  Constan' 
2  H.  &  C.  146;  or,  if  he  refused  to  enter  a  nonsuit,  a 
suit  was  ordered  by  the  full  Court,  as  in  Livingsto 
Massey,  23  U.  C.  R.  156.  See  also  Topence  v.  Martin 
U.  C.  R.  411;  Reid  v.  Kennedy,  21  Gr.  86;  McDonal 
Ketchum,  7  C.  P.  485;  Williams  v.  Robinson,  20  C.  P. 

And  in  our  Courts,  so  late  as  1885,  in  Taylor  v.  Mc 
lough,  8  0.  R.  309,  it  appearing4  that  a  prosecution  had 
brought  against  the  defendant  criminally,  a  civil  actior 
the  same  cause  was  stayed  until  the  criminal  charge 
disposed  of. 

But  exceptions  were  found  to  the  rule,  as,  e.g.,  it 
held  in  Regina  v.  Reiffenstein,  5  P.  R.  175,  that  the  rule 
no  application  to  a  case  to  which  the  Crown  is  a  par 

As  regards  the  existence  of  the  rule,  there  does  not 
to  be  any  doubt,  but  the  enforcement  of  it  is  a  diffc 
question;  and  this  has  been  the  subject  of  judicial  deci 
binding  upon  me.     In  Wells  v.  Abrahams,  L.  R.  7  Q.  B. 
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larely  up.  The  plaintiff  endeavoured  to 
the  security  of  some  jewelry.  Upon  the 
a  package  alleged  by  the  defendant  to 
was  handed  back,  and  upon  this  being 
fterwards  part  of  the  jewelry  was  found 
action  brought  resulted  in  a  verdict  for 
trial  was  moved  on  the  ground  (amongst 
dence  tended  to  disclose  a  felony.  The 
I  that  though  there  was  ample  authority 
the  rule  spoken  of,  the  trial  Judge  was 
lies  on  the  record,  and  that  he  was  right 
ited  the  plaintiff.  The  authority  of  this 
l  questioned. 

ot  motion  is  not  a  trial,  1  think  I  am 
t  to  the  decision  just  cited,  as  though 
'ore  me  at  nisi  prius.  Whether  the  rule 
[  case  under  Lord  Campbell's  Act,  or 
not  called  a  felony  (now  that  the  dis- 
felony  and  misdemeanour  is  abolished); 
t  that  a  servant  of  the  defendants  is  or 
mslaughter,  and,  therefore,  a  "  felony  " 
nmitted,  though  not  by  the  defendants, 
e  to  apply,  are  all  questions  interesting 
I  need  not  here  consider. 

therefore,  is  approved. 

y  of  the  Crown,  if  so  advised,  to  prose- 
ffences  against  the  public  at  large,"  as 
has  been  held  to  be,  by  the  Supreme 
part  of  my  judgment  will  be  sent  to  the 
>r  such  action  against  the  company  or 
icer  thereof  as  may  be  considered  justi- 

is  said,  took  place  at  Fire  Hill,  Nipissing 
?rior). 

tionment,  the  stepson,  a  young  man  of 
erously  asks  that  the  share  to  which  he 
;  given  to  his  mother  and  sister.  He  is 
I  think  it  better  that  he  shall  have  the 
jonally  handing  some  of  the  money  to 
ning  full  age;  and  shall  not,  therefore, 
e  sum  to  the  mother  and  sister. 
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I  think  the  widow  should  receive  a  very  substantial 
of  the  amount. 

The  division  will  be  as  follows: — 

To  the  plaintiff  Susan  M.  Villeneuve $1,250  00 

Lavan  Ferguson   318  58 

Mary  Ferguson  750  00 

In  all $2,318  58 

The  infants'  shares  will  be  paid  into  Court. 

The  defendants  also  are  to  pay  to  the  plaintiffs'  solic 
the  sum  of  $130  for  costs,  out  of  which  are  to  be  paid 
costs  of  the  official  guardian  of  appearing  upon  this  mo: 

A  sum  of  $100  per  annum  will  be  paid  out  (with 
privity  of  the  official  guardian)  to  the  widow  for  the  ed 
tion  and  support  of  Mary  Ferguson,  such  sum  to  be  paid 
of  the  sum  to  which  Mary  Ferguson  is  entitled,  and 
payments  to  be  for  4  years. 

Note. — Counsel  for  the  defendants,  after  this  judgi 
had  been  delivered,  appeared  before  Riddell,  J.,  and  st 
that  he  had  not  intended  to  admit  more  than  that  the  c 
of  the  accident  was  a  "  defect  in  the  condition  of  the  ^ 
works,"  etc.,  of  the  defendants,  for  which  they  were  1 
under  the  Workmen's  Compensation  for  Injuries  Act. 

Of  this  Riddell,  J.,  forthwith  notified  the  Attoi 
General. 


C.A. 


June  28th,  1 
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Judgment — Issue  as  to  Validity  of  Default  Judgment — M 
to  Set  aside  Judgment  after  15  Years — Service  of  Wi 
Summons — "  Signing  Judgment " — Sufficiency  —  For 
Judgment — Special  Indorsement  of  Writ — Price  of  ( 
Sold — Stated  Account — Interest — Nullity  of  —  ^U9iu3\ 
Irregularity — Setting  aside  Judgment — Terms. 

Appeal  by  plaintiff  from  order  of  a  Divisional  Cou 
O.  W.  R.  787,  13  O.  L.  R.  189,  affirming  judgment  of  I 
ton,  J.,  8  O.  W.  R.  247. 
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:d  by  Moss,  C.J.O.,  Osler,  Uarrow, 
uth,  JJ.A. 

?Crea,  Sudbury,  for  plaintiff, 
mdant. 


was  an  issue  directed  by  the  Master 
plication  made  by  the  defendant  on 
et  aside  a  judgment  entered  on  the 
n  action  brought  against  him  by  one 
deceased,  and  now  revived  and  con- 
George's  widow  and  administratrix, 
le  was  whether  the  defendant  in  that 
the  issue  and  hereafter  referred  to 
;itled  to  have  the  judgment  set  aside 
trial  the  plaintiff  failed  on  all  the 
3  notice  of  motion  and  in  the  order 
grounds  for  vacating  the  judgment. 
>een  duly  served  with  the  writ  in  the 
:ation  as  to  the  service  was  proved; 
d  and  entered  in  fact  by  the  proper 
ith  the  Eules  in  that  behalf;  and  as 
the  defence  to  the  action,  the  trial 
greement  relied  upon  had  not  been 
be  found,  in  my  opinion,  with  the 
r  with  the  judgment  of  the  Divisional 
ny  of  these  particulars. 

plaintiff  took  the  further  objection 
tion  had  not  been  specially  indorsed 
opponent  to  sign  judgment  on  de- 
ider  Rule  245  of  the  Consolidated 
ground  was  not  specified  in  the 
in  the  order  directing  the  issue. 
lere  nullity  by  reason  of  the  alleged 
tent,  it  may  be  that  the  ground 
ral  objection  "on  other  grounds  ap- 
•'s  affidavit  and  tlie  exhibits  therein 
te  objection  can  be  put  on  no  higher 
regularity,  the  plaintiff  ought  not  to 
>  raise  it  at  the  trial,  in  the  face  of 
\  first  of  which  provides  that  an  ap- 
)roceedings  for  irregularity  shall  be 
)le  time,  and  the  second,  that  a  no- 
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tice  of  motion  to  set  aside  proceedrngs  for  irregularity  s 
specify  clearly  the  irregularities  intended  to  be  complai 
of,  and  the  several  objections  intended  to  be  insisted  01 

I  do  not  think  that  the  judgment  was  a  nullity.  On 
the  claims  indorsed  upon  the  writ,  namely,  the  claim 
balance  due  to  the  plaintiff  on  account  for  goods  sold 
delivered,  rendered  to  the  defendant  and  admitted  by 
to  be  correct — in  short,  for  an  amount  due  upon  an  acc( 
stated — was  properly  the  subject  of  a  special  indorsem 
the  other  claim  was  a  charge  or  claim  for  interest,  wl 
not  being  shewn  or  stated  to  be  payable  under  contrac 
by  statute,  was  merely  an  unliquidated  claim  for  dam 
in  the  nature  of  interest,  and  therefore  recoverable 
as  damages.  The  case  was  thus  one  within  the  exact  U 
of  Rule  711  of  the  Rules  which  came  into  force  on  the 
September,  1888,  in  which  the  writ  was  specially  indo 
for  a  liquidated  claim  and  for  damages,  and  in  which 
non-appearance,  the  plaintiff  in  the  action  was  entitle* 
enter  final  judgment  for  the  former  and  interlocutory  j 
ment  for  the  latter.  Instead  of  doing  so,  however,  he 
tered  judgment  for  the  whole,  not  only  for  the  debt,  but 
for  the  sum  claimed  as  interest  thereon.  Such  a  judgn 
had  it  been  attacked  within  a  reasonable  time,  mighl 
my  opinion,  have  been  amended,  inasmuch  as  one  pai 
the  claim  was  properly  the  subject  of  a  special  indorsen 
and,  therefore,  of  a  final  judgment  on  non-appearance, 
the  only  fault  to  be  found  with  it  was  that  it  was  signec 
too  much.  The  plaintiff  was  not  bound,  that  I  know  o 
have  signed  interlocutory  judgment  for  or  to  have  pur 
the  residue  of  his  claim.  His  omission  to  do  that  could 
have  affected  a  judgment  properly  signed  for  the  debl 
which  the  writ  was  rightly  specially  indorsed. 

The  effect  of  Rule  711  is  concisely  stated  by  Street 
in  Hollender  v.  Ffoulkes,  16  P.  R.  175,  and  it  was  fully 
sidered  by  this  Court  in  Solmes  v.  Stafford,  ib.  pp.  264, 
271.  In  both  cases  the  difference  between  a  judgmen 
default  of  appearance,  to  which  the  Rule  did  apply,  a 
motion  for  summary  judgment  after  appearance,  under 
739,  to  which  it  did  not,  is  pointed  out.  I  have  foun 
case  by  which  we  are  bound — I  may  say  no  case — dec 
while  Rule  711  was  in  force,  which  would  compel  us  to 
that  such  a  judgment  as  was  here  entered  was  a  nullity, 
therefore  not  amendable.     Conceding  that  it  was  irreg 
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the  plaintiff  was,  nevertheless,  in  my 
one  if  not  both  of  the  Kules  311  and 
o,  from  taking  the  objection  at  the 
ecause  he  did  not  rely  upon  objections 
>ut  tried  out  the  merits  of  his  alleged 
earned  trial  Judge,  and  the  Divisional 
jumstances  entertained  the  objection 
ng  the  plaintiff  a  further  opportunity 
?tion  a  defence  already  found  against 
f  were  at  liberty  to  impose  and  that 
the  reasonable  terms  which  the  de- 
refused.  I  would  dismiss  the  appeal 
thought  right  again  to  give  the  plain- 
,  he  should  pay  the  costs  below  and  of 


ovv,  and  Maclaren,  JJ.A.,  concurred, 
ssented,  for  reasons  stated  in  writing. 


C.A. 


June  28th,  1907. 
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is — Navigable  Waters — Hamilton  Bay 

7harf  on  One  Side  of  Slip — Derogation 

Slip  so  as  to  Prevent  Access  to  Wharf 

of  User  at  Time  of  Grant — Admissi- 


nts  from  judgment  of  Ma  bee,  J.,  7 


rd  by  Moss,  C.J.O.,  Osler,  Garrow, 

3ITH,  JJ.A. 

rid  J  G.  Gauld,  Hamilton,  for  defend- 
.,  and  E.  H.  Ambrose,  Hamilton,  for 
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Moss,  C.J.O. :— The  plaintiffs'*  claim  is  for  an  injuncl 
restraining  the  defendants  from  obstructing  the  plainl 
in  mooring  their  steamboats  at  their  landing  place  on 
westerly  side   of  wharf  premises  owned   by   the   plaint 
situate  on  the  east  side  of  the  line  of  James  street  produ 
into  the  waters  of  Hamilton  Bay;  and  also  restraining 
defendants  from  mooring  or  permitting  to  be  moored  ves 
on  the  easterly  side  of  wharf  premises  owned  by  them, 
situate  on  the  west  side  of  the  line  of  James  street  produ* 
thereby  obstructing,  as  it  is  alleged,  the  access  of  the  pL 
tiftV  steamboats  to  their  landing  place  at  the  plaintiffs'  wl 
premises. 

The  plaintiffs  found  their  claim  upon  a  conveyance  d* 
29th  November,  1888,  made  in  pursuance  of  the  Act  resp 
ing  short  forms  of  conveyance,  by  the  defendants  to 
plaintiffs.  Prior  to  the  making  of  this  conveyance,  the 
fendants  were  the  owners  of  certain  parcels  of  land 
James  street,  a  public  highway  in  the  city  of  Hamilton, 
of  portions  of  certain  water  lots  in  front  thereof  and  ext< 
ing  into  Hamilton  Bay,  the  waters  of  which  are  navigal 

The  defendants*  parcels  of  land  and  water  lots  were  t; 
ate  upon  each  side  of  the  line  of  James  street  produced, 
they  had  constructed  on  each  side  wharves  which  they  \ 
in  their  business  as  wharfingers,  forwarders,  and  carrier 
freight  and  passengers. 

In  the  year  1887  the  plaintiffs  and  defendants  ent 
into  an  agreement  whereby  the  defendants  agreed  to  fur 
suitable  accommodation  at  their  wharves  at  the  foo 
James  street  for  three  steamboats  owned  or  leased  by 
plaintiffs,  and  running  from  the  wharves  to  points  on  E 
ilton  Bay  and  Lake  Ontario;  and  they  also  agreed,  so  ft 
they  could,  to  give  no  other  person  or  company,  firm  or  st< 
boat,  the  right  to  use  any  of  their  said  wharves  for  the 
pose  of  steamboats  running  on  Hamilton  Bay  and 
Ontario,  for  excursion  or  regular  passenger-boat  bush 
but  if  obliged  to  do  so,  would  make  -charge  against  such 
pany  or  steamboat,  and  account  for  one-half  to  the  p 
tiffs.  There  are  also  provisions  in  the  agreement  for  i 
lating  the  user  of  the  wharves,  for  the  payment  of  a  r 
and  other  charges,  and  for  the  duration  of  the  arrange 
for  3  or  5  years  as  expressed  in  the  agreement. 

During  the  season  of  1888  the  plaintiffs  and  defen< 
used  the  wharves  under  the  terms  of  the  agreement,  b 
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atiffs  used  the  wharf  on  the  east  side 
3  landing  of  passengers  and  freight 

though  there  was  nothing  to  that 
agreement. 

of  the  conveyance  of  29th  Novem- 
lt  was  treated  by  all  parties  as  at  an 
Dr  other  charges  were  paid  under  it, 
d  in  it  came  to  an  end  on  1st  May, 

with  the  making  of  the  conveyance 
^reement  was  entered  into  between 
defendants,  bearing  the  same  date, 
that  the  defendants  own  the  wharf 
ide  on  which  they  are  carrying  on 
,  carriers  of  freight  and  passengers, 
he  plaintiffs  are  the  owners  of  the 

of  James  street,  described  in  the 
n  date  with  the  agreement,  and  are 
arriers  of  passengers  and  freight  be- 
oronto,  Hamilton  and  Niagara,  and 
eamboats  used  for  the  said  purposes, 
ts  are  also  owners  of  other  wharf 
:he  agreement,  and  that  it  had  been 
rties,  for  the  better  protection  and 
rests,  to  enter  into  the  conveyance 
ifter  set  forth,  the  parties  mutually 

with  each  other  that  for  20  years 
lot  transact  at  any  of  their  wharves 
*  between  Hamilton  and  Toronto, 
a  or  Lewiston,  or  intermediate  ports, 

vessels  belonging  to  others  to  call 
any  such  business  at,  any  of  their 

a  proviso  that  the  defendants  shall 
act  and  permit  others  to  transact 
less  at  their  said  wharves  between 
s  except  Toronto  and  Niagara  and 
3  to  transact  their  freight  and  other 
r  company,  free  f~om  all  control  or 
ntiffs. 

of  1888  the  steamboats  which  the 
business  of  carrying  passengers  from 
id  Niagara,  and  intermediate  points, 
odjeska.     During  the  same  time  the 
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defendants  were  operating  a  certain  number  of  steamlx 
in  passenger  and  freight  trade  between  Hamilton  and  poi 
on  the  lakes  other  than  Toronto  and  Niagara;  and  it  appe 
that  during  that  year,  and  for  some  years  after,  the  ste; 
boats  used  by  the  defendants  were  of  such  beam  as  nol 
interfere,  when  lying  at  the  defendants'  wharf  on  the  v 
side  of  James  street,  with  the  plaintiffs'  steamboats  lv 
at  their  wharf  on  thfc  east  side  of  James  street.     Wit 
recent  years,  however,  the  defendants    have    become 
owners  of  a  number  of  steamboats  of  greater  beam,  and 
effect  is  that  when  they  are  lying  at  defendants'  wharf 
the  west  side  of  James  street,  there  is  no  room  in  the 
between  plaintiffs'  and  defendants'  wharves  for  either 
plaintiffs'  steamboats  to  come  in  and  lie  at  plaintiffs'  wl 
on  the  east  side  of  James  street. 

The  plaintiffs'  contention  is,  as  expressed  in  the  st 
ment  of  claim,  that  the  grant  by  the  defendants  to 
plaintiffs  of  the  lands  and  water  lots  described  in  the  < 
veyance  of  29th  November,  1888,  was  upon  an  implied  < 
dition  that  the  defendants  should  not  derogate  from 
purposes  of  their  grant  by  interfering  with  the  plaintiff 
their  enjoyment  cf  their  premises  by  taking  their  ves 
into  the  slip  at  ail  times  without  any  hindrance  or  pre^ 
tion  on  the  part  of  the  defendants  by  reason  of  their  ste 
boats  lying  or  being  tied  up  at  the  defendants'  wharf  on 
west  side.  The  plaintiffs  do  not  claim,  in  fact  they  disci* 
any  case  of  unreasonable  user  by  the  defendants  of  the 
between  the  wharves.  Their  claim  is  of  a  right  foun 
on  the  grant. 

The  trial  Judge  held  that  the  plaintiffs  were  entit 
upon  the  terms  of  the  conveyance,  to  use  the  waters  of 
slip  as  an  approach  to  their  wharf  in  the  manner  and  to 
same  extent  as  they  were  used  by  them  under  the  for 
agreement,  and  as  they  used  the  waters  at  the  time  of 
sale  by  the  defendants  to  the  plaintiffs  of  the  premises 

The  judgment  perpetually  restrains  the  defend 
from  using,  or  permitting  to  be  used,  the  waters  of 
slip  lying  between  the  wharf  premises  of  the  plaintiffs 
those  of  the  defendants  respectively,  in  any  manner  that 
prejudicially  interfere  with  the  user  by  the  plaintiffs  of 
waters  of  the  slip  as  an  approach  to  their  wharf  preir 
on  the  westerly  side  of  the  slip,  by  the  steamboats  Mac 
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y  other  steamboat  oi  no  greater  size 

j  lor  either  of  them. 

,  therefore,  turn*  on  the  effect  of 

regard  to  all  the  (acts  and  cireum- 
he  time  when  it  was  made, 

at  the  trial  that  during  the  nego- 
lhI  in  the  conveyance  and  agreement 
}j  the  plaintiffs  were  desirOua  of  ob- 
lants  an  express  right  to  the  exelu- 

their  steamboats  at  all  times  when 

I  its  use  for  that  purpose;  but  the 

to  that,  giving  as  i  n'.ison  the 
and  canal  which  wag  in  progress  at 
mpjetion;  and  that  the  defend- 
ed to  building  or  acquiring  larger 
increased,  and  would  need  the  use- 
The  plaint iffs   were   fully  aware  of   ( 
*  defendants  and  their  readout  for  it. 
on  the  plaintiffs  seem  to  bfcte  been 
m  ae  to  the  rights  o£  the  parties 
?  of  the  slip;  and  the  formal  judg- 

II  drawn  up  under  the  same  impn  -- 
sesary  to  say  that  the  waters  of  the 
ters  neither  party  has  any  pffO- 
Theit  rights  therein  are  no  greater 
f  the  public-  They  are  entitled  to 
r  abutting  properties  to  the  water- 
OB  them  thev  are  entitled,  together 
Lblie,  to  make  a  reasonable  use  of 
or  pleasure,  l>ti(  they  have  no  right 
ision  of  others  of  the  public,  or  to 
iser  as  against  one  another.     Their 

only  of  their  wharves  and 
slip,  and  of  these  they  can  make 
ley    see    fit,    or    as    their    business 

in  I  legal  way. 
er,  eon te nil   that  by  reason  of  the 
le  under  the  eirenmstanees  already 

to  control  the  do  fond  ants'  use  of 
nner  not  ordinarily  exercisable  by 
eel  of  land  over  that  of  another, 
has  not  been  awarded  to  them  in 
?d.  is   that  the   defendants  are  ob- 
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liged  to  make  use  of  their  premises  for  their  busin< 
subordination  to  the  use  made  by  the  plaintiffs  of 
premise©  for  the  purposes  of  their  business. 

It  is  trite  law  that  the  grantor  is  not  permitted  U 
ogate  from  his  own  grant.  But  that  rule  does  not  c 
upon  a  grantee  a  right  to  insist  upon  his  grantor  He 
the  use  of  premises  retained  by  him  to  an  extent  incons 
with  the  intention  to  be  implied  from  the  circumst 
existing  at  the  time  of  the  grant  to  the  knowledge  c 
grantee. 

The  claim  as  made  and  allowed  in  this  case  cer 
seems  to  extend  very  far  the  rule  of  implied  grant  or 
gat  ion  not  to  derogate  from  a  grant,  and  even  if  ther 
nothing  in  the  circumstances  existing  at  the  time  a 
the  actions  of  the  parties  connected  with  the  making  ( 
conveyance  and  contemporaneous  agreement,  it  wouJ 
matter  for  consideration  whether  there  should  be  imp 
into  an  ordinary  conveyance  under  the  Act  respecting 
forms  of  conveyances  and  such  far-reaching  effect, 
language  of  sec.  12  of  K.  S.  0.  ch.  119  does  not  appc 
lend  assistance  to  the  plaintiffs'  contention.  Xone  o 
words  there  used  seem.-  applicable  to  the  right  whi 
claimed  under  the  conveyance  in  question.  The  lanj 
of  the  conveyance  may  properly  pass  easements  and  priv 
legally  appendant  and  appurtenant  to  the  property  com 
But  it  cannot  be  contended  that  the  temporary  right  ' 
existed  solely  under  the  agreement  of  28th  December, 
came  within  the  character  of  an  easement  or  privilege  1< 
appendant  or  appurtenant  to  the  property.  Certain 
special  right  or  easement  or  privilege  in  respect  of  th 
of  the  navigable  waters  of  the  slip  was  appendant  or  a 
tenant  to  the  property.  The  conveyance  dogs  not 
purport  to  grant  eo  nomine  the  pier  or  dock,  nor  is 
any  mention  made  of  it.  There  is  simply  a  grant  of  a  j 
of  land  and  of  portions  of  three  water  lots,  forminj 
parcel  described  by  metes  and  bounds.  Does  such  a 
carry  with  it  an  implied  obligation  on  the  part  of  the  de 
ants  to  conduct  their  business  in  such  manner  as  to  e 
to  the  plaintiffs,  so  far  as  the  defendants  are  conce 
the  use  of  the  slip  for  the  purposes  of  their  two  steam 
at  all  times  when  they  require  it?  In  dealing  with 
question  the  whole  facts  and  circumstances  must  be 
into  consideration,   including   the   plaintiffs'   knowled; 
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jns  as  to  the  use  of  the  retained 
The  provision  in  the  contempor- 
r  to  the  defendants  the  liberty  to 
Lers  to  transact  through  passenger 
s  between  Hamilton  and  all  points 
gara,  and  intermediate  points,  and 
,  and  other  business  free  from  all 

of  the  plaintiffs,  is  important.  It 
pledge  of  the  defendants'  intention 
larves  to  the  fullest  extent,  except 
ness  between  Toronto  and  Niagara 
is  concerned.  Subject  to  the  excep- 
he  language  of  the  instrument,  at 

business  with  such  vessels  as  they 
ion  as  to  size  or  tonnage. 
)arties  had  in  mind,  no  doubt,  what 
parent  to  any  persons  engaged  in 
ey  were  engaged — that  probably  in 
to  the  enlargement  of  the  canals, 
ut  in  commission  for  through  trade 
>th  parties  must  be  considered  as 

to  use  the  navigable  waters  in  the 
?here  is  nothing  in  what  took  place 
ants  intended  or  that  the  plaintiffs 
dants  intended  to  prosecute  their 

according  to  the  best  methods, 
l  and  use  of  improved  freight  and 
wording  as  the  advance  of  trade 
n  that  direction.  There  is,  on  the 
that  the  plaintiffs  understood  that 
he  defendants  to  so  carry  on  their 
aothing  else  there  is  the  proviso  in 
•eement  which  goes  far  to  displace 
restricted  use  by  the  defendants  of 

This,  coupled  with  the  admission 

who  was  concerned  in  the  negotia- 
en  the  parties,  shews  the  plaint  iff  s> 
iding  of  the  defendants'  intentions, 
ge  and  understanding  they  accept 
eing  so,  there  is  no  good  ground  for 
implied  obligation  of  the  kind  now 
ae  conveyance  by  the  defendants  of 
plaintiffs  now  own  and  are  making 
s. 
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If  the  rights  of  the  parties  to  the  use  of  the  slip  are  to 
be  dealt  with,  it  must  be  by  ascertaining  whether  there  is 
any  unreasonable  use  by  either  party  of  the  waters  forming 
a  public  highway  between  their  respective  properties.  That 
question  the  plaintiffs  did  not  enter  upon  and  were  not 
willing  to  enter  upon  at  the  trial,  resting  their  case  entirely 
upon  their  rights  under  the  conveyance. 

As  these  rights  do  not  carry  the  absolute  rights  which 
the  judgment  has  granted  in  this  case,  the  appeal  must  be 
allowed,  and  the  plaintiffs'  action  be  dismissed  with  costs. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Osler,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 


June  28th,  1907. 

C.A. 

HAREIS  v.  LONDON  STEEET  R.  W.  CO. 

Negligence — Street  Railways — Injury  to  Motorman — Collision 
with  Another  Car  —  Failure  of  Motive  Power  —  Stranded 
Car — Neglect  to  Signal  Approaching  Car — Disobedience  of 
Rules  by  Injured  Motorman — Actual  Cause  of  Injury — 
Contributory  Negligence — Finding  of  Jury. 

Appeal  by  defendants  from  judgment  of  Meredith,  C.J., 
in  favour  of  plaintiff,  upon  the  findings  of  a  jury,  in  an 
action  for  damages  for  personal  injuries. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A. 

I.  F.  Hellmuth,  K.C.,  for  defendants. 
G.  T.  Blackstock,  K.C.,  for  plaintiff. 

Osler,  J.A.: — The  plaintiff  was  a  motorman  in  charge 
of  a  car  running  upon  the  defendants'  line  of  railway,  and 
on  the  night  of  23rd  August,  1906,  met  with  the  injuries, 
the  subject  of  the  action,  in  a  collision  between  that  car 
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and  another  car  of  the  defendants,  whcli  had  preceded  it  on 
the  same  track,  and  which  had  been  stalled  or  "  stranded  " 
there  in  consequence  of  the  stoppage  or  failure  of  the  mo- 
tive power.  The  negligence  charged  and  relied  upon  was 
the  omission  of  the  defendants,  or  their  servants  in  charge 
of  the  first  car,  to  notify  or  warn  those  in  charge  of  the  car 
following  it  of  the  danger  which  might  be  caused  by  the 
stoppage  of  the  former. 

The  facts  are  simple.  It  may  be  conceded  that  there 
was  evidence  for  the  jury  of  negligence  on  the  part  of  the 
men  in  charge  of  the  fir*t  car,  in  failing  to  signal  the  follow- 
ing car  of  its  situation,  but  the  important  question  in  the  case 
is  whether  the  plaintiff's  own  neglect  in  disobeying  a  clear 
and  positive  rule  applicable  to  the  condition  in  which  he 
found  himself,  was  not  the  cause  of  the  collision,  rather  than 
the  omission  of  the  motorman  or  conductor  of  the  other  car 
to  warn  him. 

That  rule,  with  which  the  plaintiff  was  perfectly  fami- 
liar, was  one  of  a  "  code  of  rules  for  the  government  of  con- 
ductors and  motormen  "  of  the  company,  and  provides :  "Rule 
212.  Power  off  line.  When  the  power  leaves  the  line,  the 
controller  must  be  shut  off,  the  overhead  switch  thrown,  and 
the  car  brought  to  a  stop.  The  light  switch  must  then  be 
turned  on,  and  the  car  started  only  when  the  lights  burn 
brightly." 

The  accident  happened  about  9.30  on  the  evening  in 
question.  At  this  time  the  first  car  had  been  stationary 
for  some  10  or  15  minutes.  It  was  about  300  feet  west  of  a 
place  on  the  overhead  wires  where  there  was  what  is  called 
a  circuit  breaker.  From  that  point  west  the  power  was  off, 
and  of  course  the  lights  out  along  the  line,  by  reason,  as  it 
seemed,  of  a  broken  wire.  Whether  it  was  off  at  the  time 
that  car  passed  the  circuit-breaker,  and  the  car  had  rolled 
along  from  thence  to  the  place  where  it  was  standing,  or 
whether  it  went  off  after  the  car  passed  the  circuit-breaker, 
is  unknown.  The  power  had  been  weak  and  intermittent 
for  some  little  time  before  the  plaintiff's  xcar  arrived  at  the 
place  referred  to,  but  there,  according  to  the  plaintiff's  own 
evidence,  the  power  went  off  and  the  lights  went  out.  He 
did  act  upon  the  rule  so  far  as  to  shut  off  the  controller, 
and  thus  prevent  the  action  of  the  power  upon  the  car  on 
its  return  to  the  line,  until  he  opened  the  controller,  but, 
instead  of  bringing  the  car  to  a  stop  by  applying  the  brakes, 
he  allowed  it  to)  roll  on  by  the  momentum  it  had  acquired 
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on  its  journey,  until  it  was  stopped  by  collision  wi 
stationary  car  in  front  of  it.  He  said  that  he  coub 
brought  the  car  to  a  stop  by  the  application  of  brake 
he  seen  the  other  car,  and  the  evidence  admits  of  no 
that  at  the  rate  he  was  going  and  within  the  dista 
which  that  car  was  from  the  circuit-breaker,  he  could 
have  done  so. 

Under  these  circumstances,  it  appears  to  me  thai 
is  no  escape  from  the  conclusion  that  plaintiff  was  the 
of  his  own  injury,  and  that  there  was  nothing  to  just 
finding  of  the  jury,  in  answer  to  the  4th  question,  tl 
negligence  and  breach  of  duty  did  not  cause  or  so  con 
to  the  accident,  that  but  for  such  neglect  or  breach  o: 
it  would  not  have  happened.  The  rule  was  made  to  j 
for  the  exact  situation,  and  for  the  obvious  purpose  < 
venting  accidents,  either  to  the  property  of  the  defe 
or  the  persons  of  their  servants,  from  a  car  continu 
motion  when  the  power  left  the  line.  It  was  a  pla 
sure  guide  for  the  plaintiff.  His  duty  was  to  bring  t 
to  a  stop,  not  to  reason  about  possibility  of  the  powe 
returning  to  the  line  or  the  lights  soon  beginning  to 
Had  he  acted  in  compliance  with  the  strict  require 
of  the  rule,  there  would  have  been  no  collision,  anc 
being  so,  the  appeal  must  be  allowed  and  the  actic 
missed  with  costs,  if  the  defendants  ask  for  them. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the 
conclusion. 


Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  cone 
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June  28th,  1907. 

C.  A. 

{TIN  v.  CH1SHOLM. 

y  to  Burial  Plots — Interference  with — 
Han — Title  to  Lots — Injunction. 

1  from  judgment  of  Clute,  J.,  at  the 
rtion. 

rd  by  Moss,  C.J.O.,  Osler,  Garrow, 
oith,  JJ.A. 

all,  for  plaintiffs. 

md  J.  C.  Brown,  Williamstown,  for 


e  plaintiffs  in  this  case,  claiming  to 
ititled  to  two  burial  plots  in  a  small 
g  St.  Andrew's  Church,  Martintown, 
arlottenburg,  in  the  county  of  Glen- 
ain  the  defendants  from  proceeding 
nsion  or  enlargement  of  the  church 
>lan  which  had  been  determined  upon 
The  ground  upon  which  the  right  was 
proposed  work  would  interfere  with 
>f  way  to  the  burial  plots,  which,  the 
hewn  on  a  plan  of  the  churchyard  and 
n  situate,  in  the  shape  of  a  roadway 
he  north  wall  of  the  church  building 
the  two  burial  plots.  The  plaintiff 
22 
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McMartin  claims  to  be  entitled  to  plot  No.  62,  as  the 
ter  and  one  of  the  heirs  and  next  of  kin  of  one  Ar 
McCallum,  deceased,  who  is  said  to  have  acquired  it 
year  1873.  Mrs.  McMartin  has  been  for  11  years  a  r 
of  the  city  of  Ottawa,  and  has  ceased  to  be  a  member 
congregation.  Her  only  brother  has  been  absent  fr< 
country  for  over  23  years,  and  apparently  there  is  ver 
communication  between  them.  She  testified  that  6 
ments  filled  the  plot,  and  that  6  members  of  her  f 
family  were  already  buried  there.  So  far,  therefore, 
claim  is  concerned,  a  way  of  15  feet  width  is  not  re 
lor  the  only  purposes  for  which  it  would  be  require 
for  access  to  and  fro  for  visiting  the  plot  and 
what  was  necessary  to  maintain  and  keep  it  and  the 
ments  on.it  in  repair.  And  any  title  that  she  she\* 
not  appear  to  extend  beyond  that,  even  if  it  goes  so  fa 
Moreland  v.  Kichardson,  22  Beav.  596,  24  Beav.  33;  : 
Belson,  10  0.  L.  K.  686,  6  0.  W.  R.  462.  It  is  qu 
parent  on  the  evidence  that  if  she  had  been  left  to  r 
she  would  not  have  considered  it  necessary  to  take  pi 
ings  to  restrain  the  building  operations. 

The  plaintiff  Graham  claims  to  be  the  owner  of  p 
in  which  4  interments  have  been  made.  He  is  apps 
still  a  member  of  the  congregation,  but  one  of  a  n 
who  are  dissatisfied  with  the  action  of  the  congregai 
forming  a  union  with  another  body  known  as  Burns  ( 
congregation,  involving  amongst  other  things  the  pr 
enlargement  of  the  church  building. 

His  rights,  and  whatever  rights  his  co-plaintiff  maj 
are  derived  under  documents  which  are  not  produced, 
have  been  lost  or  destroyed,  it  is  said,  but  a  copy  of  th< 
in  which  they  issued  was  proved.  The  documents  p 
to  be  signed  by  the  chairman  and  secretary  of  the  ti 
of  the  church.  They  are  not  under  seal,  and  conti 
words  of  grant  of  the  soil,  or  of  inheritance,  or  any  lai 
that  goes  beyond  a  license  or  privilege  of  interment 
plot  named.  They  are  in  form  certificates  of  the  pu 
of  numbered  plots  in  the  graveyard  surrounding  the  c 
recording  to  a  map  of  the  same  belonging  to  the  tr 
and  state  that  the  purchaser  is  entitled  to  the  plot,  s 
to  the  rules  and  regulations  which  have  been  or  may 
after  be  passed  by  the  trustees. 


ITIN   v.   CHISHOLM. 


307 


'as  not  intended,  and  the  certificate 
nvey  any  title  to  the  soil.  Neither 
or  otherwise,  assure  a  right  of  way 
my  other  right  of  way,  save  such  as 
*  for  the  purpose  of  making  use  of 
is  for  which  it  has  been  procured. 

plaintiffs  that  the  reference  in  the 
which   indicates    the    wide    space, 
>r  undertaking  that  there  was  a  way 
it  would  be  maintained. 

in  question  was  never  laid  out  as  a 
of  the  churchyard  surrounding  the 
with  grass  in  the  summer.     But  it 

exhibition  of  a  map  or  plan  or  a 
>n  a  sale  and  purchase  of  freeholds, 
ct  to  maintain  ways  or  roads  shewn 
mentation  that  they  will  be  made  or 

only  necessary  to  refer  to  Feoffees 
ow.  301,  where  Lord  Eldon  remarked 
)erfectly  wild  to  say  that  the  mere 
s  sufficient  to  form  a  building  con- 
^e  of  Lord  Cottenham  in  Squire  v. 
59,  at  pp.  478,  479.  Eeference  may 
ipecific  Performance,  4th  ed.,  p.  407, 
Toronto,  11  A.  R.  416  (affirmed  in 
>.  C.  R.  172),  where  a  number  of  the 
jstion  are  referred  to. 

tie  trial  Judge,  the  evidence  makes 
to  this  particular  churchyard  there 
ithout  any  means  of  access  save  by 


£e  given  is  subject  to  the  rules  and 
be  made  by  the  trustees,  and  it  is 
ntended  to  assure  to  the  purchasers 
the  continuance  for  all  time  of  the 
ch  wall,  as  then  existing,  and  the 
thing  more  was  intended  to  be  given, 
an  an  easement  granted  and  taken, 
as  the  altered  circumstances  of  the 
^hbourhood  might  render  necessary. 
:ees  to  make  rules  and  regulations 
extend  to  preventing  access  to  the 
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plots  in  a  reasonable  way  for  the  purposes  for  which  they 
were  procured:   Ash  by  v.  Harris,  L.  It.  3  C.  P.  523. 

This  reduces  the  matter  of  this  appeal  to  the  question 
whether  what  is  proposed  to  be  done  interferes  unreason- 
ably with  the  right  of  the  persons  owning  or  entitled  to  the 
plots  in  question.  And  upon  the  evidence,  and  having  re- 
gard to  the  size  of  the  churchyard,  the  situation  of  the 
church  building,  and  the  position  and  means  of  access  to 
other  plots,  there  is  no  good  reason  for  interfering  with  the 
finding  of  the  trial  Judge.  The  action  of  the  congregation 
was  taken  in  good  faith,  under  the  belief,  reasonably  enter- 
tained, that  the  circumstances  of  the  union  and  the  neces- 
sity for  extension  and  enlargement  of  the  church  building 
called  for  the  performance  of  the  work  which  had  been 
decided  upon  after  full  consideration.  And  there  is  really 
no  fair  ground  for  apprehension  that  the  plaintiffs  will  be 
deprived  of  such  reasonable  means  of  access  to  and  from  the 
plots  as  they  are  entitled  to. 

The  appeal  must  be  dismissed. 

Maclaren  and  .Meredith,  JJ.A.,  each  gave  reasons  in 
writing  for  the  same  conclusion. 

Osler  and  Garrovv,  JJ.A.,  also  concurred. 


June  28th,  1907. 

C.A. 

FRAWLEY  v.  HAMILTON  STEAMBOAT  CO. 

Master  and  Servant — Injury  to  Deck-hand  on  Lake  Sfeamtr — 
Seaman — Negligence  of  Mate — Findings  of  Jury — Work- 
men's Compensation  Act. 

Appeal  by  defendants  from  judgment  of  Clute,  J.,  after 
trial  with  a  jury,  awarding-  plaintiff  $1,300  damages,  upon 
the  jury's  answers  to  questions  submitted  to  them. 

Th£  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Meredith,  JJ.A. 

J.  E.  Jones,  for  defendants. 

A.  M.  Lewis,  Hamilton,  for  plaintiff. 
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Moss,  C.J.O. :— Plaintiff  was  in  the  employment  of  de- 
fendants as  a  deck-hand  on  their  steam  vessel  <k  Macassa," 
and,  while  engaged  in  assisting  to  bring  her  alongside  the 
pier  in  the  Burlington  canal,  his  foot  was  cut  off  by  a  hawser 
or  check  line,  in  which  it  became  entangled.  The  hawsers 
are  used  in  bringing  the  vessel  to  a  stop  alongside  a  pier  or 
dock.  There  is  one  on  each  side  forward  near  the  bow,  and 
also  one  on  each  side  near  the  stern.  They  are  operated 
from  the  promenade  deck,  and  when  ready  for  use  are  coiled 
neatly  near  the  rail  by  the  side  of  timber  heads  used  in  the 
operation  of  checking  the  vessel  as  she  approaches  the  pier 
or  dock.  When  it  is  desired  to  bring  her  up  to  a  pier  or 
dock,  the  engines  are  stopped  at  such  a  distance  as  will  en- 
able the  vessel  to  come  up  by  her  momentum.  She  is 
headed  so  as  to  bring  the  bow  in  close  to  the  piers  and  en- 
able two  of  the  hands  to  get  ashore,  to  attend  to  the  haw- 
sers, one  attending  to  the  bow  and  the  other  the  stern  haw- 
ser. Their  business  is  to  place  the  loop  of  the  shore  end  of 
the  hawser  they  are  in  charge  of,  over  a  post  or  pile  on  the 
piers  or  dock,  as  directed  by  the  master  or  others  who  have 
in  charge  the  management  of  the  vessel  ends  of  the  hawsers. 

On  the  occasion  in  question,  the  management  of  the  stern 
line  or  hawser  was  in  the  mate's  charge,  plaintiff  and  an- 
other man  handling  it  under  his  directions.  As  the  vessel 
approached  the  Burlington  piers,  the  vessel's  speed  was 
slowed  down,  and  all  three  went  up  to  where  the  line  was  on 
the  promenade  deck.  There  were  a  large  number  of  pas- 
sengers on  board,  and  the  deck  was  very  crowded  in  the  vicin- 
ity where  the  line  lay  as  well  as  everywhere  else.  It  was 
part  of  plaintiff's  duty  to  handle,  under  the  mate's  direction, 
the  line  while  it  was  running  out  after  the  loop  of  the  shore 
end  had  been  placed  over  the  post  on  the  pier.  It  was  the 
mate's  duty  to  throw  the  shore  line  to  the  man  on  the  pier, 
and  see  that  it  was  placed  on  the  proper  post.  But  before 
doing  that  it  was  his  duty  to  see  that  the  line  on  board  was 
properly  coiled  so  as  to  run  out  freely  when  the  time  came, 
and  that  passengers  were  made  to  stand  back  so  as  to  be  free 
of  the  coil  of  the  line  as  it  went  out.  As  the  vessel  came  in 
towards  the  pier,  and  he  saw  that  the  head-line  had  been 
landed,  the  mate  threw  the  stern  line;  it  was  taken  by  the 
man  on  the  pier  and  passed  over  the  post.  Plaintiff  passed 
his  end  over  the  timber  heads  for  the  purpose  of  checking 
the   vessel.     Owing,  as  he  says,  to  the  speed  at  which r she 
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was  still  moving,  he  was  thrown  or  dragged  towar 
timber  heads,  and  his  leg  became  entangled  in  the  line 
the  result  already  stated. 

The  mate  swore  that,  before  going  to  the  stern  to  i 
to  throwing  the  line,  he  gave  orders  to  have  it  pr> 
coiled,  and  that  he  saw  that  it  was  done  and  the  pass* 
moved  away.  There  was  evidence,  on  the  other  hand 
the  coil  was  greatly  disarranged  and  lying  about  loosely 
no  orders  were  given,  and  that  nothing  was  done  to 
into  proper  shape. 

The  trial  Judge  properly  ruled  that    plaintiffs 
would  only  lie  under  the  Workmen's  Compensation  Ac 
he  put  questions  to  the  jury  framed  with  reference  1 
provisions  of  that  Act. 

The  jury  found  that  defendants  were  guilty  of 
gence  causing  the  accident;  that  it  consisted  in  the  ma 
instructing  plaintiff  to  coil  the  rope  properly,  and  in 
ing  the  passengers  to  displace  the  coil  of  rope,  causir 
coils  to  be  scattered.  In  answer  to  a  question,  "  Wi 
plaintiff's  injury  caused  by  the  negligence  of  any  pert 
the  defendants'  employ  who  had  any  superintended 
trusted  to  him  while  in  the  exercise  of  such  superii 
ence?  If  so,  to  whom?  "  they  responded,  "  Yes;  the  i 
In  answer  to  a  question,  "  Was  the  plaintiff's  injury  < 
by  the  negligence  of  any  person  in  the  service  of  tl 
fendants  to  whose  orders  the  plaintiff,  at  the  time  of  t 
jury,  was  bound  to  conform  and  did  conform  ?  If  so,  wl 
they  replied,  u  Yes ;  the  mate."  To  the  question,  " 
the  plaintiff  by  the  exercise  of  ordinary  care  have  & 
the  accident  ?"  they  answered  "  No." 

For  defendants  it  was  argued  that  there  was  no  suf 
evidence  to  support  these  findings.  But  the  most  th; 
be  said  is  that  there  was  a  conflict  of  testimony,  an< 
while,  as  to  some  of  the  findings,  if  the  jury  had  cho 
adopt  the  contrary  view,  it  would  have  been  well  sust 
it  cannot  be  said  that  there  was  not  evidence  on  whic' 
might  reasonably  come  to  the  conclusion  that  they  d 

The  testimony  of  the  captain  and  mate  makes  if 
that  it  was  the  latter's  duty  to  see  that  the  line  was  pi 
coiled,  and  that  the  passengers  were  kept  away  so 
to  interfere  with  it.  As  already  mentioned,  the  mate 
that  he  did  so,  but  in  this  he  was  contradicted,  not  o 
plaintiff  but  by  others. 
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e  that  after  he  had  thrown  the  line 
bo  let  it  run  and  not  to  check.  Plain- 
lived  any  such  order,  and  says  that, 
;ructions,  as  soon  as  he  saw  the  rope 
the  pier  he  proceeded  to  check  by 
*  timber  heads.  There  was  evidence 
ras  very  considerable,  and  plaintiff 
ked  or  dragged  towards  the  timber 
the  line  was  not  properly  coiled,  but, 
I  scattered  on  the  deck,  there  would 
getting  entangled  and  being  unable 
hat  is,  no  doubt,  the  conclusion  that 

t  in  support  of  the  appeal  Mr.  Jones 
rkmen's  Compensation  Act  did  not 
hat  plaintiff  came  within  the  class, 
*y  v.  Pinkney,  [1892]  1  Q.  B.  58, 
le  subsequently  abandoned  the  point, 
the  face  of  sec.  2,  sub-sec.  3,  of  the 
stained, 
th  costs. 


th,  JJ.A.,  gave  reasons  in  writing 


concurred. 


C.A. 


June  28th,  1907. 


'RIC  CO.  v.  ROYAL  TRUST  CO. 


-Provision  for  Cancellation — Right  of 
—"  Assigns  " — Lease — Partnership. 

from  judgment  of  Anglin,  J.,  9  0. 
with  costs  an  action  for  a  declara- 
lad  broken  a  contract,  dated  10th 
tfeen  plaintiffs  and  one  F.  X.  St. 
lose  estate  defendants  were  adminis- 
of  electric  current  to  the  Russell 
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House,  an  hotel  in  the  city  of  Ottawa,  and  for  damage 
6uch  breach  of  cqntract.  The  question  presented 
whether  the  subsequent  occupants  of  the  Kussell  House 
•'  assigns  "  of  St.  Jacques  within  the  meaning  of  a  pr 
in  the  contract. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Gar 
Meredith,  JJ.A. 

G.  F.  Henderson,  Ottawa,  for  plaintiffs. 

J.  F.  Orde,  Ottawa,  for  defendants. 

Osler,  J. A.: — In  my  opinion,  the  action  fails.  li 
word  "  assigns  "  in  the  proviso  of  the  agreement  of 
May,  1902,  the  lighting  contract,  between  these  plaii 
and  St.  Jacques,  means  assigns  of  the  hotel  premises 
under  lease  to  him  by  the  demise  of  10th  May,  1902- 
this,  looking  at  the  whole  agreement,  1  am  inclined  to  1 
is  what  it  does  mean — the  Mulligans,  claiming  undei 
new  lease  to  be  granted  to  them  by  the  owners,  arc 
claiming  under  St.  Jacques  in  any  way.  They  are  or 
be  tenants  and  occupiers  of  the  hotel  under  a  new  leas< 
derived  through  St.  Jacques  or  his  representatives,  an< 
in  any  sense  a  renewal  of  the  lease  expiring  on  1st  M 
1907,  or  granted  under  any  covenant  contained  in  or 
conferred  by  that  lease  upon  St.  Jacques  or  his  assign 
on  the  other  hand,  the  word  means  assigns  of  the  lig 
contract,  it  seems  equally  clear  that,  except  sub  mode 
down  to  the  date  when  the  lease  of  10th  May,  1902,  exj 
they  never  became  the  assignees  of  that  contract.  T 
fore,  neither  St.  Jacques,  nor  his  heirs,  executors,  adn 
trators,  or  assigns,  being  owner,  tenant,  or  occupier  o 
hotel,  either  by  themselves  with  another  or  others,  afte 
May,  1907,  his  administrators,  the  defendants,  were  ent 
by  the  terms  of  the  proviso,  to  cancel  the  lighting  con 
which  I  think  they  have  effectually  done,  and  thus  pi 
end  to  all  claims  of  plaintiffs  thereunder. 

Appeal  dismissed  with  costs. 

Meredith,  J. A.,  gave  reasons  in  writing  for  the 
conclusion. 

Moss,  C.J.O.,  and  Garrovv,  J. A.,  concurred. 
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iscount  by  Payees  with  Bank  —  Action 
while  Bank  Still  Holders  of  Note — Note 
s  Pending  Action — Failure  of  Acliofi — 
ief  Urged  in  Court  of  Appeal — Right  of 
laker  to  Indemnify  them  against  Note — 
fused. 

Ts  from  order  of  a  Divisional  Court 
*  Mabee,  J.,  at  the  trial,  and  dismiss- 
was  brought  upon  a  promissory  note 
5,  for  $3,500,  made  by  defendant,  pay- 
laintiffs  on  demand,  with  interest  at  6 
ent  of  claim  alleged  that  the  note  was 
of  $3,000  worth  of  capital  stock  in  the 
:ribed  for  by  and  allotted  to  defendant, 
lent  and  advanced  by  the  company  to 
t  pleaded  that  plaintiffs  were  not  the 
note  at  the  time  of  action  brought, 
e  was  an  agreement  between  himself 
intiftV  president  and  agent,  of  which 
that  he  should  not  be  called  upon  for 
or  of  the  loan  for  5  years. 

ard  by  Moss,  C.J.O.,  Osler,  G arrow, 
dith,  JJ.A. 

md  W.  M..  McClemont,  Hamilton,  for 


on,  for  defendant. 

.  As  regards  the  note,  it  appeared 
counted  it  with  the  Bank  of  Hamilton, 
nk  at  the  same  time,  as  collateral,  the 
as  supposed  to  have  been  given,  and 
iction  was  brought  the  bank  were  still 
)te  and  shares.  Plaintiffs  afterwards 
it  was  produced  by  them  at  the  trial. 
1  that  possession  of  the  note  at  that 
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time  was  sufficient,  and  gave  judgment  for  plaintiffs,  1 
ing  that  it  was  not  necessary  that  they  should  have  beei 
holders  at  the  time  this  action  was  brought.  He  held 
that  the  alleged  agreement  to  postpone  payment  had  not 
made  out. 

Before  the  Divisional  Court  defendant  again  relied 
the  defences  put  forward  at  the  trial,  and  by  that  Cour 
judgment  at  the   trial  was   reversed,  on  the  ground 
plaintiffs  were  not  the  holders  of  the  note  when  the  a 
was  brought.     Plaintiffs  now  appeal,  and,  while  urging 
faintly  that  the  judgment  below  was  wrong  on  this  p 
contend  that,  inasmuch  as  they  were  liable  to  the  bar 
sureties  on  the  note  for  defendant,  they  had  the  rigl 
bring  or  to  maintain  the  action  to  compel  him  to  pay 
the  bank,  and  to  indemnify  them  in  respect  of  it. 
cause  of  action  was  not  set  up  on  the  pleadings,  and  wa 
forward  for  the  first  time  on  the  appeal  to  this  Court. 

It  is  now,  in  my  opinion,  too  late  for  plaintiffs  t 
tempt  to  recover  their  lost  ground.  The  note  was  outs 
ing  in  the  hands  of  a  third  party  when  they  commenced 
action,  and  so  they  had  no  title  to  sue  in  the  shape  in  \ 
they  launched  it  and  in  which  they  have  presented  it  1 
the  present  stage.  See  Davis  v.  Reilly,  [1898]  1  Q. 
on  which  we  understand  the  Court  below  relied. 

A  new  trial  on  payment  of  the  costs  of  the  former 
and  of  the  Divisional  Court  and  of  this  appeal — near] 
the  costs  of  the  action — would  be  but  an  illusory  fa 
Moreover,    having    contested    the    case    throughout  or 
ground  and  failed,  it  would  be,  under  the  circumsta 
unreasonable  to  permit  plaintiffs  now  to  set  up  anoth* 
consistent  with  it,  and  one  which,  even  if  it  was  op< 
them  while  the  bank  were  still  the    holders   of    the 
ceased  to  be  a  cause  of  action  or  ground  of  equitable 
when  plaintiffs  took  it  up  and  became,  as  payees  and 
ers,  entitled  to  sue  upon  it.     That  is  now  their  cau 
action,  if  they  have  one,  and,  as  it  is  not  affected  by 
thing  which  has  been  decided  in  the  present  suit,  th< 
no  reason  to  interfere  with  the  judgment. 

Appeal  dismissed  with  costs. 

MEREDfTH,  J.A.,  gave  reasons  in  writing  for  the 
conclusion. 

Moss,  C.J.O.,  Harrow  and  Maclaren,  JJ.A.,  conci 
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[LSON  v.  DAVIES. 

Injury  to  Servant  and  Consequent  Death 

Master  —  Dangerous   Employment  — 

rice    of    Servant    Immediate    Cause    of 

gs  of  Jury  —  Voluntary  Assumption  of 


lant  from  judgment  of  Mabee,  J.,  on 
y,  in  favour  of  plaintiff  for  $1,500,  in 
ow  of  John  Wilson  to  recover  damages 

,  K.C.,  and  R.  H.  Greer,  for  defendant, 
plaintiff. 

)f  the  Court  (Moss,  C.J.O.,  Osler, 
,  JJ.A.),  was  delivered  by 

: —  .  .  .  Deceased  was  employed 
factory,  and  it  was  part  of  his  duty  to 
ng  room  to  the  cooling  room  cars  loaded 
severally  became  ready  for  such  re- 
room  in  question  was  a  long  narrow 
1  tracks,  each  3  feet  in  width,  which 
the  north  end  where  the  loaded  cars 
in  10  feet  or  a  total  incline  of  8  inches 
;  cars  projected  5  or  6  inches  over  the 
jo  that  when  the  tracks  were  filled  with 
trains  of  cars  on  the  east  side  and  two 
passage  in  the  centre,  but  with  the 
all  to  this  passage  completely  covered, 
er  end  of  the  drying  room,  separating 
room,  were  two  doors  which  were  raised 
equired.  Between  these  doors  at  the 
»sage  was  a  post  with  grooves  into  which 
ted.  Under  the  forward  wheels  of  the 
ih  track  was  placed  a  block  of  wood,  a 
ength,  to  prevent  the  cars  from  running 
loors. 
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When  any  cars  were  sufficiently  dried  and  were  tc 
removed  into  the  cooling  room,  the  operator  would  raise' 
door  at  the  end  of  the  track,  remove  the  block  of  w 
when  the  car  or  cars  would  move  into  the  cooling  re 
either  by  gravitation  or  by  slight  assistance,  the  oper 
replacing  the  wooden  block  in  front  of  the  wheels  of 
car  which  he  wished  to  retain  in  the  drying  room  w 
it  came  forward  to  a  position  near  the  sliding  door. 

On  the  night  ox  the  accident  it  was  the  duty  of 
deceased  to  remove  one  or  more  of  the  cars  on  the  east 
centre  track  into  the  drying  room.  No  other  person 
present,  but  some  time  after  he  was  found  crushed  to  d< 
between  the  forward  car  of  this  central  track  and  the 
at  the  end  of  the  passage.  It  was  evident  that  the  car 
been  a  short  distance  back  from  the  post  and  the  door, 
he  had  gone  on  the  central  or  westerly  side  of  the  ti 
to  remove  the  wooden  block.  When  the  car  came  forv 
opposite  the  post,  there  was  a  space  of  only  6  inches 
tween  the  car  and  the  post,  and  he  was  caught  with 
head  and  right  arm  in  front  of  the  car  and  post,  and 
remainder  of  his  body  behind  them.  Each  car  had  al 
a  ton  of  bricks  upon  it,  and  there  were  10  or  12  cars 
the  track  in  question. 

At  the  close  of  plaintiff's  case,  defendant  moved  f( 
nonsuit;  the  question  was  reserved  by  the  trial  Judge; 
defendant  put  in  evidence,  and  then  renewed  his  applieat 
The  whole  case  was  submitted  to  the  jury,  who  found 
fendant  guilty  of  negligence:  (1)  in  not  having  suffic 
room  between  the  track  in  question  and  the  post;  and 
in  having  a  steeper  grade  than  necessary.  They  also  fc 
that  the  deceased  voluntarily  ran  the  risk  of  danger  in 
moving  the  cars  in  question.  Of  this  last  answer  the  i 
man  gave  some  explanation,  which,  however,  did  not  c 
it  satisfactorily. 

The  evidence  for  plaintiff  was  very  meagre.  Five 
nesses  were  examined.  Plaintiff  herself  testified  as  to 
earnings  and  family  of  deceased;  her  son-in-law  testifie 
to  the  incline,  the  number  of  cars,  and  the  method  of  bl 
ing  them;  one  of  defendants'  workmen  (Andrews)  ar 
car  shunter  from  an  adjoining  brick  factory  (Timson)  \ 
evidence,  to  which  further  reference  will  be  made  preser 
while  a  law  student  who  examined  defendant's  factory 
3  other  brick  factories  in  the  neighbourhood  some  6  w 
before  the  trial  and  6  months  after  the  accident,  was 
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*  plain  tiff.  This  last-named  witness 
the  business,  and  did  not  in  any  way 
.  He  found  that  cars  in  the  other 
ove  by  gravitation  alone,  as  in  defend- 
ome  muscular  force  to  put  them  in 
the  others  the  doors  leading  from  the 
►ling  room  moved  to  the  side  on  wheels 
as  in  defendant's  factory.  This  last 
no  bearing  on  the  accident,  and  no 
1  to  prove  that  there  was  any  danger 
two  practical  witnesses  on  behalf  of 
id  Timson)  describe  the  construction 
rorks,  about  which  there  is  no  dispute. 
was  dangerous  and  negligent  for  the 
he  west  side  of  the  car  when  removing 
3  ample  room  for  him  to  stand  on  the 
the  next  line  of  cars,  where  he  would 
safe,  and  in  which  event  the  accident 
ve  happened.  No  reason  is  disclosed 
even  suggested,  why  he  should  have 
s  admittedly  dangerous  situation, 
ence  on  which  the  jury  could  properly 
negligence  on  the  part  of  defendant 
or  contributed  to  the  accident.  The 
rt  of  the  deceased  established  by  the 
;>  own  witnesses,  and  which  was  the 
could  not  properly  be  called  contribu- 
vhich  the  jury  might  be  called  upon  to 
he  primary  negligence  which  was  the 
he  accident.  There  being  no  dispute 
en  about  the  proper  inferences  to  be 
,  there  was  nothing  left  for  the  jury 
>.,  R.  W.  Co.  v.  Slattery,  3  App.  Cas. 
don  and  South  Western  R.  W.  Co.,  12 
v.  London  and  South  Western  R.  W. 
12  Q.  B.  D.  70. 

y,  of  opinion  that  there  was  no  case 
nd  that  the  action  should  have  been 
nt's  motion  for  a  nonsuit, 
thing  in  the  testimony  of  the  witnesses 
'at  could  possibly  help  plaintiff's  case, 
for  submitting  the  case  to  tlu>  jury, 
'endant's  works  were  constructed  after 
lodern  methods;  that  tne  incline  was 
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the  usual  and  proper  one;  that  the  deceased  was  6hewn 
instructed  by  defendant's  engineer,  when  the  works 
completed  two  months  before  the  accident,  that  he  sh 
stand  in  front  of  the  next  row  of  cars  when  removing 
block  from  the  one  which  caused  his  death.  The  fact 
the  loaded  cars  in  defendant's  drying  room  moved  : 
freely  than  those  in  the  other  factories  was  accountec 
by  the  fact  that  they  were  newer  and  were  less  clogged 
clay  and  dust.  By  the  time  of  the  trial,  7  months  i 
the  accident,  they  moved  less  freely,  and,  like  the  ot 
would  not  always  move  by  gravitation  alone. 

The  facts  of  the  present  case  are  strikingly  like  t 
in  .  .  .  Callender  v.  Carlton  Iron  Co.,  9  Times  I 
G46,  affirmed  in  the  House  of  Lords,  10  Times  L.  R. 
.  .  .  It  does  not  appear  in  that  case  that  the  dece 
was  actually  aware  of  the  danger;  in  the  present  case 
deceased  could  not  be  unaware  of  it,  as  it  was  quite  ap 
ent  to  every  one,  and  the  situation  was  the  same  during 
whole  of  the  6  weeks  that  he  had  been  doing  this  m 
since  the  new  appliances  were  installed. 

The  situation  was  simply  this:  the  block  could  be 
moved  from  either  side  of  the  track;  on  one  side,  w 
the  deceased  had  been  instructed  to  stand  when  removin 
and  where  he  had  always  previously  stood,  so  far  as 
evidence  goes,  he  would  have  been  perfectly  safe,  and 
accident  could  not  possibly  have  happened.  On  the  o 
side,  where  he  stood  on  this  fatal  occasion,  it  was  obvic 
dangerous,  and  no  reason  is  given,  or  even  suggested, 
his  having  placed  himself  in  the  dangerous  position, 
knew  that  the  car  would  move  as  soon  as  the  block  wai 
moved,  and  his  unnecessarily  placing  himself  between 
car  and  the  post,  in  a  space  of  not  more  than  2V  or  3  1 
would  fully  justify  the  answer  of  the  jury  that  he  had  vo 
tarily  incurred  the  risk.  It  is  an  unfortunate  case,  but 
not  think  there  is  any  evidence  of  negligence  on  the 
of  defendant  that  was  the  cause  of  or  contributed  to 
accident. 

Appeal   allowed    and    action    dismissed   with    costs 
defendant  should  claim  the  costs. 
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ases  —  Action  by  Attorney-General  to 
ience  —  Misrepresentations  —  Affidavit 
Tntruih  of — Evidence — Land  Titles  Act 
msaHon  for  Improvements  —  Notice  — 
—Appeal — DiUy  of  Appellate  Court. 

ants  E.  C.  Hargrave  and  the  White 
m  judgment  of  Boyd,  C,  8  0.  W.  R. 
plaintiff  in  an  action  for  the  canoei- 
ng leases  and  to  recover  possession  of 
;herein. 

,  K.C.,  for  defendant  E.  C.  Hargrave. 
fendants  the  White  Silver  Mining  Co. 
C,  and  R.  D.  Moorhead,  for  the  At- 


f  the  Court  (Moss,  C.J.O.,  Osler, 
Meredith,  JJ.A.),  was  delivered  by 

le  Chancellor  .  .  .  has  dealt  very 
He  has  stated  at  length  the  reasons 

3  reached,  and  agreeing,  as  I  do,  with 
not  propose  to  endeavour  to  add  to 


ssue  are  almost,  if  not  wholly,  matters 
lined  upon  the  evidence,  documentary 
ie  record  on  the  appeal.  In  dealing 
are  not  to  overlook,  upon  any  question 
antage  which  the  Chancellor  possessed 
witnesses,  observed  their  demeanour, 
ession  as  to  their  intelligence,  truth- 
.  And  further,  it  is  to  be  borne  in 
iions  of  the  trial  Judge,  upon  questions 
overturned  unless,  upon  full  consider- 
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ation  of  the  facts  and  circumstances,  and  the  fair  infe: 
to  be  derived  therefrom,  it  is  manifest  that  a  wron^ 
elusion  has  been  reached. 

It  was  strongly  urged  for  the  appellants  that,  in  d 
with  the  question  whether  there  had  been  misrepre 
tions  and  false  statements,  as  to  the  fact  of  discoveries 
to  the  Crown  in  order  to  procure  from  it  the  issue  < 
leases  the  recall  of  which  are  the  subject  of  this  actio 
Chancellor  had  erroneously  assumed  that  the  on 
proving  the  fact  of  the  discoveries  was  on  the  de 
whereas  it  lay  with  the  plaintiff  to  establish  that 
vere  no  discoveries  in  fact;  that  there  was  no  legis 
provision  or  departmental  rule  rendering  obligator 
statement  of  the  date  of  a  discovery;  and  that  it  w« 
enough  for  the  plaintiff  to  shew  that  there  were  iv 
coveries  in  December,  1904,  as  alleged  in  procurin 
leases;  it  was  also  incumbent  on  him  to  prove  that 
were  not  discoveries  in  the  preceding  November.  J 
case  was  to  turn  on  this  point,  the  plaintiff  fully  disch 
the  onus,  so  far  as  it  wa*  on  him.  The  Crown  having 
led  into  the  error  of  supposing  that;  the  discoveries  had 
made  in  the  month  of  December,  and  having  issue* 
leases  on  the  basis  of  such  alleged  discoveries,  could  n 
required  to  do  more  than  shew  the  falsity  of  the  statei 
on  which  its  action  was  founded.  How  would  the  case 
stood  if  the  only  evidence  given  in  the  case  was  the 
duction  of  the  affidavits  of  discoveries  and  the  other  ma 
on  which  the  Crown  acted,  the  proof  that  the  statei 
as  to  discoveries  as  alleged  in  the  affidavits  were  ur 
and  that  there  were  no  discoveries  in  December,  190 
therein  alleged? 

There  would  have  been  but  one  finding,  viz.,  tha 
Crown  had  been  deceived  and  misled,  and  that  there 
be  a  restoration  of  its  rights. 

Here,  the  plaintiff  did  shew  that,  so  far  as  the  al 
discoveries  in  December  were  concerned,  there  was  no  f< 
ation  for  the  statements.     That    is  now  virtually  cone 
by   the   appellants.     And    if   the   case   stopped    there, 
would  be  without  any  answer  to  the  action. 

But  they  set  up  that,  admitting  it  to  be  true  as  all 
in  the  affidavits  that  there  were  no  discoveries  in  Decer 
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h  discoveries  in  the  month  of  No- 
s  in  respect  of  these  that  the  appli- 
tie  issue  of  the  leases,  and  that  the 
coveries  in  December  was  a  mistake, 
be  established  by  the  appellants,  in 
ius  was  upon  them.  And  it  would  be 
)se  of  it,  to  find  that  the  appellants 

establish  it,  that  the  evidence  upon 
prove  the  fact  of  discoveries  in  No- 
died  on,  and  was  insufficient  to  con- 
came  to  this  conclusion,  not  merely,, 
acting  upon  a  rule  of  evidence  as  to 
;.  upon  the  whole  testimony,  and 
te  facts  and  circumstances.  Viewed 
i  to  the  question  of  onus,  the  testi- 

Chancellor's  conclusions. 


le  circumstances  connected  with  the 
pplication  for  the  issue  of  the  leases 
ed  by  and  through  the  intervention 
rave  and  his  solicitor,  and  the  fact 
iied  to  him  along  with  his  co-defend- 
itherford  and  Williams,  there  is  no 

that  the  appellant  Hargrave  stands 
ger  position  as  purchaser  for  value 
idant  in  the  action,  than  any  other 
lirectly  with  the  Crown  for  the  issue 
one  of  the  parties  named  as  lessees. 

this  was  done  at  the  suggestion  of 
i  lands  department,  and  was  not  the 
it  that  does  not  alter  the  fact  that 
ents  issued  to  him.     He  has  never 

a  person  who  could,  under  the  an- 
ig  the  defence  of  purchaser  for  value 
lintained  that  character,  even  if  the 
inst  the  Crown,  a  point  which  it  is 
nine  in  this  case. 

sue  of  the  leases  he  had  necessarily 
e  affidavits  and  other  material  laid 
and  it  was  obligatory  upon  him  to 
»y  truly  represented  the  facts.  Nor 
of  this  position  by  endeavouring  to 
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cast  the  duty  of ,  protecting  him  upon  the  officials 
department. 

Nor  do  the  provisions  of  the  Land  Titles  Act  on 
reliance  is  placed  assist  the  appellants,  for  the  reason  j 
out  by  the  Chancellor,  that  the  attack  of  the  Crowi 
the  impeached  instruments  was  made  while  the  title  rei 
vested  in  the  parties  to  whom  the  grant  was  made,  ar 
before  that  no  title  had  passed  to  a  purchaser  for  val 

The  case  of  Attorney-General  v.  Goldsborough,  15 
R.  639,  affords  no  assistance.  The  decision  of  the  ap 
Court  turned  altogether  upon  a  special  statutory  enac 
which  has  no  counterpart  in  our  Act. 

Upon  consideration  of  the  whole  case,  I  think  the 
fails,  and  should  be  dismissed  with  costs. 


C.A. 


June  28th 


TOOLE  v.  NEWTON. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — t 
Performance  —  Oral  Understanding  as  to  Pr 
Release  of  Claim  for  Bower — Addition  to  Written  C 
of  Words  "  if  in  his  Power  to  do  so  " — Terms  of  Ju 
for  Conditional  Specific  Performance. 

Appeal  by  defendants  Newton  and  Wright  from 
of  a  Divisional  Court  affirming  (with  a  variation  as  t< 
the  judgment  of  Boyd,  C,  at  the  trial,  in  favour  of 
tiff  in  an  action  for  specific  performance  of  an  allege 
tract  for  the  sale  to  plaintiff  of  a  lot  of  land  in  the  t 
Kenora,  of  which  t  defendant  Newton  was  mortgagi 
defendant  Wright  assignee  of  the  mortgage. 

The  Chancellor  held  that  plaintiff  was  entitled  t< 
ment  for  specific    performance,  with    a    reference 
Master  to  settle  the  proper  amount  of  purchase  mone 
making  deductions  for  taxes   and   any   incumbranc< 
might  exist,  and  to  adjust  what  should  be  paid  as  de< 


•OLE  v.  NEWTON. 


323 


Date  dower  of  one  Mrs.  Gore,  if  she 
it  the  agency  of  one  Cummins  for 
j  clearly  established. 

xd  by  Moss,  C.J.O.,  Osler,  Gakrow, 
,  JJ.A. 

.,  for  defendant  Newton. 
3r  defendant  Wright. 
L,  for  plaintiff. 

is  being  an  action  for  specific  per- 
ik,  clear  upon  the  authorities  that  it 
mt  to  resist  the  relief  sought  on  the, 
i  agreement  of  which  specific  perform- 
.  truly  represent  the  agreement  which 
into. 

pbell,  17  Gr.  5\)2,  Mowat,  V.-C,  thus 
') :  "  It  is  not  of  every  legal  contract 
grant  specific  periormance;  and  it  is 
written  agreement  happens  to  omit  a 
parties  understood  to  form  part  of  the 
t  to  be  in  some  other  material  respect 
igree  to  and  understood  that  he  was 
equity  will  not  enforce  the  written 
is  they  hold  it  to  be  against  conscience 
)  take  advantage  of  the  omission  or 
ie  rule  that  parol  evidence  is  admis- 
sion or  mistake  by  way  of  defence  to 
ormance."  In  Wood  v.  Scarth,  2  K. 
lor  Sir  W.  Page  Wood  said  (p.  42): 
not  be  compelled  by  this  Court  speci- 
agreement  which  he  never  intended 
is  satisfied  the  Court  that  it  was  not 
j  well  established.  Perhaps  no  case 
mnciple  than  Marquis  of  Townshend 
J28,  which  shews  both  that  an  agree- 
ifically  performed  by  this  Court  with 
!,  on  the  other  hand,  that  this  Court 
3  performance  without  such  variation 
defence/' 

stimony  of  Cummins  and  McGillivray 
mself  satisfies  me  that  it  was  part  of 
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the  agreement  for  the  sale  of  the  lands  in  question,  an 
of  tiie  terms  upon  which  it  was  signed,  that  it  was  n 
be  binding  on  the  defendant  Newton,  unless  he  could 
cure  a  release  of  Mrs.  Gore's  claim  for  dower  for  the  si 
$100,  or  make  title  without  her  concurrence,  and  tha 
words  "'  if  in  his  power  to  do  so  "  were  written  int 
agreement  for  the  purpose  of  expressing  that  understac 

The  plaintiff's  testimony  at  the  trial  leaves  little  < 
as  to  tkis.  For  some  time  before  the  u  option  v  or  <i 
ment  of  loth  May,  11)05,  on  which  the  plaintiff  is  now  t 
was  signed  by  Cummins,  there  had  been  negotiation 
tween  him  and  the  plaint. ff  for  the  purchase  of  the  prei 
in  the  course  of  which  there  had  been  discussions  about 
Gore's  claim.  An  attempt  had  been  made,  th; 
McGillivray,  who  was  acting  as  solicitor  for  her  as  w 
for  the  plaintiff,  to  get  her  to  release  her  claim  on  pa) 
of  $100,  but  she  had  refused,  and  claimed  $500.     .     . 

The  following  is  the  letter  written  by  Cummins  t 
fendant  Newton: — 


"  Rat  Portage,  Ont.,  May  15th, 

"  Chas.  H.  Newton,  Esq., 
"  Winnipeg. 

"Dear  Sir:  lie  Queen's  Hotel  Site.  Solicitior  foi 
chaser  of  above  refuses  to  pass  title  owing  to  a  Mrs. 
wife  of  a  former  owner,  not  having  barred  her  dower. 
Master  of  Titles  in  Toronto,  to  whom  the  question  w; 
ferred,  seems  to  have  a  doubt  about  it,  and  will  not,  at 
ent,  allow  the  property  to  be  registered  under  the 
Titles  Act.  The  solicitor  here  who  was  acting  for  Mrs. 
in  the  matter,  knowing  that  she  had  no  moral  right 
that  her  legal  claim  might  be  overthrown,  tried  to  bin 
$500  to-day,  bi*t  at  last  agreed  to  write  and  advise  r 
accept  $100  for  a  quit  claim  deed.  He  agreed  to  send 
ckim  deed  tor  $1  away  to-night  to  Seattle,  where  she 
and  advise  hor  that  he  would  endeavour  to  collect  the 
I,  on  my  part,  said  I  would  advise  you  to  accept  this,  f< 
reason  that,  even  if  you  go  ahead  with  your  proceeding 
in  time  made  title,  your  law  costs  between  Fergusoi 
solicitor  here,  and  at  Toronto,  will  probably  cost-  more 
$100,  and  should  you  succeed  in  wiping  out  her  clai 
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sign  it  away  for  less  than  her  then 
state.  Kindly  advise  me  by  return 
bove.     Truly  yours,  S.  S.  Cummins." 

lhat  this  letter  was  to  be  sent  to  the 
he  purpose  of  obtaining  his  authority 
ment,  if  it  could  be  made  with  Mrs. 

release  of  her  claim,  and  thereby 
knew  that  her  claim  was  the  obstacle 
idant  agreeing  to  sell  to  him.  Cum- 
ot  to  enter  into  an  agreement  while 
led.  He  told  the  plaintiff  he  could 
a  the  option  owing  to  the  difficulty 
i.     And  it  was  then  agreed  that  the 

to  do  so  "  should  be  added  in  order 
it  in  case  the  proposed  arrangement 
out.     And  upon  that  understanding 

of  the  words,  he  signed  the  option. 

that  the  defendant   Newton   would 

[ore,  and  that  it  was  not  certain  that 

the  $100  as  recommended  by  Cum- 


that  it  was  an  excess  of  Cummins's 
ssume  to  sign  an  unconditional  option 
knew  whether  the  defendant  Newton 
Mrs.  Gore  ready  to  receive  the  $100 

it  to  accept  the  document  with  the 
r  to  secure  the  purchase  in  the  event 
turning  out  satisfactorily.  On  17th 
wton  wrote  agreeing  to  pay  $100  on 
laim  deed  from  Mrs.  Gore.  But  the 
)t  that  sum,  and  continued  to  claim 


state  of  the  case  the  judgment  shouM 
plaintiff  entitled,  without  any  qualifi- 
eement  performed  in  case  a  good  title 
consequent  directions.  There  is  ap- 
,bout  the  title,  except  the  claim  made 
claim  is  good,  it  is  an  objection  to  the 
of  being  removed  by  the  payment  of 
Mrs.  Gore  will  release  for  the  sum  of 
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$500,  but,  even  if  she  demands  more,  the  Master  mus 
that  a  good  title  can  be  made  upon  payment  of  the 
demanded.  And  such  a  finding  will  entitle  the  plainl 
demand  that  the  defendants  pay  that  sum  or  that  then 
deduction  from  the  purchase  money  to  that  extent.  Se< 
Norman  v.  Beaupre,  5  Gr.  599. 

Such  a  result  would,  as  it  appears  to  me,  be  quit( 
trary  to  the  intention  and  true  agreement  of  the  pi 
and  would  inflict  a  hardship  upon  the  defendants. 

As  the  formal  judgment  is  now  framed,  there  is  d 
that,  viewed  in  the  light  of  the  remarks  of  the  le 
Chancellor  in  giving  judgment,  it  may  be  so  interpret 
to  impose  that  burden  upon  the  defendants. 

In  mv  opinion,  the  agreement  ought  not  to  be  enl 
against  the  defendants,  unless  it  appears  on  the  refe 
as  to  title  that  the  defendants  can  make  a  good  title  vvi 
the  concurrence  of  Mrs.  Gore,  or  that  they  can  procur 
concurrence  for  an  amount  not  exceeding  $100,  or  tha 
plaintiff  is  willing  to  accept  the  land  subject  to  her 
with  a  deduction  of  $100  from  the  purchase  price. 

The  judgment  should  be  varied  as  indicated  in  tli 
company ing  memorandum.  The  minutes  may  be  spok 
m  Chambers,  in  case  of  any  difficulty. 


JUDGMENT. 

2.  This  Court  doth  declare  that  except  as  hereii 
declared,  ordered,  or  directed,  the  plaintiff  is  entitled  to 
tke  agreement  in  the  statement  of  claim  mentioned  sp< 
ally  performed  by  the  defendants,  in  case  a  good  titl 
be  made,  and  doth  order  and  adjudge  the  same  accord 

3.  And  this  Court  doth  further  declare  that,  if  it 
appear  that  the  defendants  cannot  make  a  good  title  wi 
the  concurrence  of  one  Mrs.  Gore  in  respect  of  her 
as  mentioned  in  the  evidence  herein,  they  are  not 
required  to  perform  the  said  agreement  unless  such  cc 
rence  can  be  procured  on  payment  of  a  sum  not  exce 
$100,  or  unless  the  plaintiff  is  willing  to  accept  the 
subject  to  her  claim  with  a  reduction  of  $100  from  th< 
chase  price  of  the  lands  in  the  pleadings  mentioned 
doth  order  and  adjudge  the  same  accordingly. 
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rt  doth  order  and  adjudge  that  it  be 
er  of  this  Court  at  Kenora  to  inquire 
e  defendants  can  make  a  good  title -to 
adings  mentioned  without  the  concur- 
s.  Gore,  and  in  case  he  shall  find  that 
take  a  good  title  as  aforesaid  to  the  said 
an  account  of  what  is  due  to  the  de- 
>f  them,  in  respect  of  the  purchase 
ads  under  the  said  agreement  for  prin- 
d  to  tax  to  the  plaintiff  his  costs  of  this 
ppeal  to  the  Divisional  Court  and  the 
o  and  inclusive  of  this  judgment,  which 
'om  what  shall  be  found  due  in  respect 
money,  and  the  costs  of  the  said  refer- 
e  discretion  of  the  said  Master,  and  in 

defendants  entitled  to  any  costs  there- 
>e  added  to  what  shall  be  found  due  to 
n  case  he  shall  find  the  plaintiff  entitled 

the  same  are  to  be  also  deducted  from 
mil  be  found  due  to  the  defendants  in 
>urcha*e  money,  and  the  said  Master  is 
d  place  for  the  payment  of  the  balance 
due  on  the  footing  of  such  account  one 
:ing  of  his  report. 

irment  by  the  plaintiff  of  the  balance 
ind  due  to  the  defendants,  or  either  of 
id  place  as  the  said  Master  shall  appoint, 
?r  and  adjudge  that  the  defendants  do 
rient  deed  convey  and  assure  the  said 
to  the  plaintiff,  or  to  whom  he  may  ap- 
►  on  oath  to  the  plaintiff,  or  to  whom  he 
eds  and  documents  relating  thereto  in 
heir  possession,  power,  or  control,  and 
o  be  settled  by  the  said  Master  in  case 
mt  the  same. 

e  said  Master  shall  find  that  a  good  title 
the  said  lands  without  the  concurrence 
e,  and  the  defendants  are  unable  to  pro- 
ce  on  payment  of  a  sum  not  exceeding 
i  title  can  be  made  in  other  respects,  but 
villing  to  accept  the  title  subject  to  the 
ion  of  $100  from  the  purchase  price,  it 
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is  ordered  that  the  action  be  dismissed  and  that  the  pla 
do  pay  to  the  defendants  their  costs  of  the  action  and  o 
appeals  to  the  Divisional  Court  and  the  Court  of  Appes 

7.  But  if  the  said  Master  shall  find  that  the  defer 
lias  procured  or  can  procure  the  concurrence  of  the  said 
(iore  as  aforesaid,  or  that  the  plaintiff  is  willing  to  a 
the  title  subject  to  her  claim  with  a  deduction  of  $1< 
aforesaid,  or  if  he  shall  find  that  a  good  title  cannot  be 
in  other  respects,  it  is  ordered  that  further  direction* 
costs  be  reserved  until  after  the  Master  shall  have  mad 
report. 

Meredith,  J. A.,  agreed  in  the  result,  for  reasons  s 
in  writing. 

Osler,  Garrow,  and  Maclaren.  JJ.A.,  concurred 
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No.   10 


May  7th,  1907. 

TRIAL. 

v.  CITY  OF  HAMILTON. 

r — Injury  to  Pedestrian  by  Fall  on  Side- 
&  Condition  by  Reason  of  Snow  and  Ice 
0  Period  of  Condition — Rapid  Climatic 
ity    of    Municipal    Corporations — Gross 


>r  Lynn  to  recover  $1,000  damages  for 
tained  by  her  on  24th  December,  1906, 
svalk  on  a  street  in  the  city  of  Hamilton, 
svas  out  of  repair  and  unsafe,  owing  to 
efendants  in  not  removing  or  causing 
from  large  quantities  of  ice  which  had 

lenied  negligence  and  set  up  that  notice 

.lleged  accident  and  the  cause  thereof 

them  within  7  days  niter  the  accident, 

Municipal  Act,  1903,  sec.  606,  sub-sec.  3. 

[amilton,  for  plaintiff, 
lamilton,  for  defendants. 

not  think  there  can  he  a  recovery  in 
t  from  the  question  of  notice.  I  think 
safe,  having  regard  to  the  terms  of  the 
ligencc" — to  hold  the  city  corporation 
lis  sort,  whore  the  evidence  is  of  so  con- 
T  think  plaintiff's  witnesses  have  ex- 
1  of  the  snow,  and  some  of  the  others 
10—24 
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have  exaggerated  the  condition  of  affairs,  and  the  d 
must  be  looked  at  in  this  case.  The  city  corporatioi 
charge  of  a  large  area  of  streets,  and  it  is  an  imposs 
under  the  climatic  conditions  which  obtain  in  our  v 
here,  to  keep  ail  places  perfectly  safe.  Accidents  ar 
tinuallly  occurring;  persons  slip,  getting  legs  broken  an< 
broken.  Perhaps  I  do  not  speak  from  judicial  expei 
but  it  is  common  knowledge,  it  almost  may  be  said 
these  cement  pavements  are  the  most  dangerous  thing 
sible  in  particular  kinds  of  weather.  It  is  one  of  th< 
alties  we  have  to  pay  for  our  modern  civilization, 
practically  impossible  to  get  wood.  I  suppose  we  hi 
adopt  them;  wood  is  too  expensive;  some  substitute 
be  obtained,  and  this  appears  to  be  the  most  availabl 
permanent,  but  it  has  its  drawbacks  in  certain  kii 
weather;  with  a  little  water  or  a  little  ice  on,  it  is  a 
troublesome  matter.  And,  although  there  may  have 
some  small  lumps  on  this  sidewalk,  yet  I  cannot,  upo 
evidence,  say  they  were  of  suck  a  nature  or  of  such  a 
ance  as  to  fix  the  city  with  liability  for  gross  negli 
That  is  what  we  have  to  get  at. 

Now,  according  to  the  evidence,  the  fall  of  snow 
probably  made  this  condition,  was  on  the  Thursday, 
witnesses  do  not  put  the  snow  back  more  than  2  or  3 
Well,  I  suppose  you  may  take  that  as  2  days.  Even 
take  it  as  3,  it  would  bring  the  lumpy  condition- 
lumps — to  Saturday.  Then  there  was  Sunday  interv 
and  this  accident  took  place  on  Monday.  Now,  it  is  a  s 
proposition  of  law  to  say  that  this  was  a  state  of  fa 
which  the  city  corporation  were  guilty  of  gross  negli 
The  sidewalk  appears  to  have  been  cleared  on  eacl 
more  than  at  this  particular  place,  but,  according 
evidence  of  two  of  the  witnesses,  their  attention  w; 
called  to  this;  it  was  not  observed  by  the  authc 
although  other  witnesses  passing  by  observed  the  same 
they  did  not  notice  anything  out  of  the  ordinary;  an 
just  one  of  those  cases  where,  on  inspection  by  a  ; 
interested  or  hurt,  the  place  may  appear  to  be  dan^ 
and  its  appearance  may  be  taken  as  some  evidence  o: 
lessness;  and  yet  I  cannot  say  that  it  is  of  such  gross 
acter  that  defendants  should  be  penalized. 

I  do  not  deal  with  the  question  of  notice;  the  notic 
have  been  in  time;  but  o*i  the  facts  I  think  the  action 
to  be  dismissed.    No  costs. 


M MINGS  v.  DOEL.  33 1 

July  2nd,  1907. 

TRIAL. 

rfMINGS  v.  DOEL. 

—Contract  for  Sale  of  Land — Comple- 
Vendor — Purchaser  to  have  Right  on 
•  to  Complete  and  Deduct  Price  from 
\e  Money — Payment  of  Balance  of  Cash 
haser  to  Deliver  Mortgage  for  Part  of 
ig  Incomplete — Action  for  Declaration 
tory  Order  for  Delivery  of  Mortgage — 


defendant  to  deliver  to  plaintiff  a 
r  $1,400  upon  property  purchased  by 
tiff.  The  instrument  had  been  ex- 
ut  not  delivered. 

:or  plaintiff. 
C;,  for  defendant. 

ntiff  sold  to  defendant  parts  of  lots 
b  side  of  Indian  road,  in  Toronto  June- 
there  were  2  houses  erected  by  plain- 
finally  was  a  verbal  one.  The  price, 
d  all  had  been  satisfactorily  agreed 
:ies  prior  to  30th  October,  1906,  and 
noney  had  been  paid  over.  On  that 
writing  was  made.  ...  By  thi^ 
is  "to  complete  the  erection  of  the 
ood,  efficient,  and  workmanlike  man- 
jertain  specific  things,  including*  the) 
be  hot  water  heating  system  in  each 
icient  for  the  purpose  of  heating  said 
i0  radiators  in  each  house/'  All  was 
before  15th  November,  1906,  and  in 
to  have  the  right  to  do  the  work  and 
the  balance  of  purchase  money  due 
igreement  was  made  there  was  a  bal- 
ey  not  paid  over  to  plaintiff,  $4,900, 
>  be,  secured  by  mortgage,  and  $1,500, 
?ed  by  the  adjustment  of  taxes  and 
n  cash. 
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The  conveyance  was  executed,  so  was  the  inortgag 
latter  bearing  date  l&t  November,  11)06.  Plaintiff 
pleted,  as  she  says,  what  she  was  to  do  under  the  agre< 
Defendant  contends  otherwise.  Plaintiff  required 
to  pay  off  liens,  and  defendant,  on  an  adjustment  of 
and  insurance,  paid  to  his  solicitor  .  .  .  $1,472 
full  of  the  $1,500  mentioned. 

It  was,  in  my  opinion,  in  the  contemplation  of  th 
ties  that  in  case  defendant  did  any  of  the  work  men 
in  the  agreement,  it  was  to  be  done  immediately  aft 
fault  by  plaintiff,  and  the  cost  of  such  work  was  to  1 
ducted  from  the  .  .  .  $1,500;  but  that  sum,  as  ] 
said,  was  paid  over,  and  the  transaction  was  treated  as  ( 
subject  only  to  the  mortgage  liability  on  the  part  of  < 
dant  and  thejiability  of  plaintiff  under  the  agreemc 
30th  October.  ■  Defendant  obtained  her  conveyance  an 
it  duly  registered,  but  refused  to  allow  the  mortgage 
handed  over.  Neither  party  asked  me  upon  the  ti 
determine  any  question  as  to  the  completion  of  the  J 
according  to  the  agreement,  except  so  far  as  it  was  d< 
necessary  for  the  purpose  of  determining  the  questi 
plaintiff's  right  to  get  the  mortgage. 

It  is  in  the  interest  of  the  parties  and  of  justice  tl 
matters  between  them  in  regard  to  the  houses  in  qu 
shall,  as  far  as  possible,  be  determined  in  this  action. 

I  find  that  the  delivery  of  the  conveyance  to  defe 
was  not  authorized  except  upon  the  cotemporaneous  dt 
of  the  mortgage  to  plaintiff.  It  was  one  transaction, 
to  be  completed  as  to  title  and  conveyance  before  th 
formance  by  plaintiff  of  the  agreement  of  30th  Octo 
was  to  be  completed  by  giving  neither  party  any  advs 
over  the  other — and  defendant  now  has,  as  against  ph 
a  registered  conveyance,  while  defendant  withholds 
plaintiff  is  entitled  to  have  as  a  security  to  her  for  tl 
ance  of  $1,400.  The  mortgage  has  been  executed,  ai 
fendant  apparently  made  the  necessary  declaration  o 
but  the  commissioner  omitted  to  sign  that  deelaratio: 
the  solicitor,  who  is  a  subscribing  witness  to  the  exe 
of  the  mortgage,  has  not  made  the  usual  affidavit  f 
purpose  of  having  the  mortgage  registered.  Plaintiff 
titled  to  have  this  mortgage,  in  a  condition  complei 
ready  for  registration,  duly  delivered  by  defendant  t 

I  find  that  there  is  no  liability  on  the  part  of  pi 
to  defendant  in  respect  of  the  completion  of  said  hov 
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ilks,  connecting  pipes  with  sewers,  or 
r  liability  except  as  to  the  sufficient 
iter  heating  system,  and  as  to  that  I  do 
way.  Plaintiff  contended  that  the  hot 
tn  was  sufficient  to  satisfy  said  agree- 
ntended  that  it  was  not.  Under  the 
3er  of  radiators  is  to  be  not  less  than 
'  these  is  for  plaintiff,  except  so  far  as 
l  may  be  necessary  for  sufficient  heat- 
f  the  sufficiency  of  a  complete  hot  water 
iy  opinion,  could  well  be  dealt  with  by 
vestigation,  so  I  was  disposed  to  refer 
cial  referee,  under  sec.  29  of  the  Arbi- 
h  that  in  view,  the  counsel  in  this  case, 
before  me,  but  they  did  not  agree  upon 
were  not  prepared  to  make  any  sugges- 
whom  I  could  call  to  assist  me.  The 
ieir  strict  legal  rights.  Defendant  con- 
agreement  her  remedy  is,  in  the  event 
)f  the  heating,  to  do  the  work  and  de- 
he  balance  of  the  purchase  money,  and 

0  be  left  to  recover  what  an  expert  or 
Decially  as  the  work  as  necessary  and 
lefendant  has  already  been  done  by  her 
and  is  to  be  done  in  the  other.  Under 
will  not,  against  the  will  of  the  parties, 

1  them,  much  as  I  think  this  would  be 
;h  with  a  view  to  saving  further  litiga- 


for  a  declaration:  (1)  that  plaintiff  is 
;age  as  asked,  completed  and  ready  for 
as  to  matters  in  agreement  .  .  .  de- 
l  against  plaintiff  in  respect  of  fences, 

down  pipes  with  sewers,  or  the  gables; 
>nt  is  to  be  without  prejudice  to  any 
-  make  against  plaintiff  for  breach  of 
putting  in  a  complete  hot  water  heat- 
?  said  houses,  sufficient  for  the  purpose 
es,  not  less  than  10  radiators  in  each 

event  of  the  liability  under  said  agree- 
>d,  and  the  amount  ascertained,  defen- 
luct  the  amount  so  found  against  plain- 
n  the  amount  of  said  mortgage. 
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Plaintiff  is  entitled  to  a  mandatory  order  for  the  de 
by  defendant  of  the  mortgage  in  question. 

Defendant  must  pay  costs,  but,  as  I  think  some  ( 
difficulty  between  the  parties  has  arisen  by  reason  o 
solicitor  acting  to  some  extent  for  both  parties,  and 
all  the  circumstances,  ...  I  fix  the  costs  down  tc 
ati  .  .  .  $100.  The  subsequent  costs  of  entering 
ment,  etc.,  if  that  be  necessary,  will  be  paid  by  defe 
to  plaintiff. 


Britton,  J. 


July  2nd, 


trial. 

LOGAN  v.  DREW. 

Trusts  and  Trustees — Assignment  of  Mortgages  by  Fat 
Daughters — Alleged  Trust  in  Favour  of  Assignor 
His  Children — Action  by  Assignee  of  Father  for  Dt 
Hon  of  Trust — Parties — Addition  of  Assignor — b 
of  Evidence  to  Establish  Trust  —  Absence  of  Frc 
Champerty. 

Action  by  William  J.  Logan,  as  assignee  of  the  cla 
his  father,  John  Logan,  for  a  declaration  that  certain  8 
ments  of  mortgages  made  by  John  Logan  to  two  c 
daughters,  the  defendants,  were  made  to  them  as  tr 
for  him  (John  Logan)  or  for  the  plaintiff  and  the 
children  of  John  Logan. 

T.  G.  Meredith,  K.  C,  for  plaintiff. 
A.  Weir,  Sarnia,  for  defendants. 


Britton,  J.: — John  Logan,  a  man  of  about  75  y€ 
age,  with  his  faculties  about  him,  is  the  father  of  the 
tiff  and  one  other  son,  and  of  the  defendants  and  4 
daughters.  He  was  the  owner  of  the  mortgages  set 
the  statement  of  claim  and  of  a  house  and  lot  in  the 
ship  of  Sarnia.  He  was  twice  married.  His  first  wif 
in  June,  1900,  or  1901,  and  he  married  his  second  \ 
June,  1905,  and  there  promptly  followed  separatioi 
her  alimony  action  was  begun  on  12th  September,  19 
is  in  evidence,  in  a  general  way,  that  there  were  unhap] 
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,  and  that  her  alimony  action  was  in 
1905.  On  that  day  John  Logan  came 
solicitor,  Mr.  John  R.  Logan,  a  gentle- 
tie  parties,  and  made  an  assignment 

of  the  three  mortgages  mentioned. 

made  by  James  Logan,  Spetz,  and 
11  to  about  $5,400. 
plaintiff  .  .  .  that  these  assign- 
e  in  form,  were  in  fact  made  to  de- 
assignment  dated  27th  August,  1906. 
ir  that  the  father,  John  Logan,  was 
iw  with  his  daughters.  It  is  not  too 
litigation,  whether  for  weal  or  woe,  is 

had  obtained  the  house  and  lot  in 
ught  it,  and  probably  he  did,  for  he 
roceeds  he  settled  the  alimony  action 

the  father  got  some  money  from  the 
On  8th  June,  1906,  before  settlement 
)efore  the  assignment  from  his  father, 
ister,  Mrs.  Drew,  a  threatening  letter 
it  of  his  share  of  the  mortgages,  be- 
nonth.  The  threat  was  of  a  criminal 
hing  which   plaintiff  says   defendant 

ons  was  issued  in  this  case  on  31st 
day  plaintiff  wrote  again  to  his  sister 
ml  prosecution,  stating  that  every- 
unless  settled,  prosecution  would  go 
ot  at  all  anxious  for  disturbance,  and 
;  would  suit  me  better,  and  if  this  is 
from  to-day,  I  will  start  at  the  foot 
ose  and  prosecute  all  that  is  in  my 
w,  and  some  of  the  rest  of  the  family 
sal." 

that  plaintiff  is  not  the  person  on 
t  needs  to  be  astute  to  find  improper 
intent  on  the  part  of  those  whom 
in  this  action.     If  plaintiff,  by  writ- 
letters  to  his  sister,  one  of  the  de- 
ct  of  obtaining  a  settlement  by  means 
prosecution,  has  not  brought  himself 
de,  he  has  come  very  close  to  it. 


336 


THE  ONTARIO  WEEKLY  REPORTER. 


The  statement  of  claim  alleges  that  tbe  mortgages 
tioned  were  transferred  to  defendants  as  trustees  for 
Logan,  and  that  they  should  be  re-assigned  to  him  i 
ever  he  required  that  to  be  done,  or,  in  the  alternative 
the  mortgages  were  assigned  in  trust  to  divide  the  n 
when  realized,  among  the  lawful  children  of  John  1 
as  he  might  direct. 

There  is  no  question  in  this  case  of  fraud  or  undt 
fluence  or  want  of  capacity  on  the  part  of  John  Log? 
want  of  legal  advice.  John  Logan  is  exceptionally 
and  bright  and  active  for  a  man  of  his  years.  He  wc 
his  own  solicitor,  of  his  own  mere  motion,  and  gave  ini 
tions  for  the  transfers  as  they  were  afterwards  draw 
and  executed. 

The  evidence  put  forward  as  evidencing  a  trust  it 
of  the  solicitor  John  R.  Logan.  He  said  that  when  tl 
eignments  were  drawn  both  mortgages  and  assigni 
were  to  be  left  in  his  possession,  and  that  John  Logai 
(he  would  not  say  that  Mrs.  Drew  so  said),  "make  it 
that  both  are  to  be  present  when  mortgages  taken  a 
The  solicitor  says  Mrs.  Drew  said,  "You  know,  father, 
not  asking  for  this  for  myself — it  is  in  the  interest  < 
family/'  The  solicitor  thinks  Mrs.  Drew  said  she 
divide  the  proceeds  as  her  father  might  direct.  The 
tor  advised  some  writing,  but  the  parties  did  not  ass< 
that,  and  it  docs  not  in  any  way  appear  that  if  John  * 
wanted  any  writing,  or  any  understanding  in  regard  to 
mortgages,  there  was  anything  to  prevent  his  getting 

The  evidence  of  John  Logan  was  that  he  should  g 
mortgages  back  when  he  wanted  them.  No  question 
division,  but  he  says,  "They  did  say  they  would  divic 
money  in  case  of  my  death."  He  also  stated  that  if  h 
had  not  brought  suit,  he  would  have  let  matters  sta 
they  were. 

In  the  absence  of  fraud  or  undue  influence  or  we; 
of  mind  or  want  of  professional  advice,  it  is  an  unhe 
condition  to  set  aside  a  transfer  of  property  at  the  in 
of  a  mere  assignee  for  the  purpose  of  litigation,  wh< 
assignor  would  have  allowed  the  matter  to  rest.  That 
the  case  down  to  the  trial,  it  does  not  add  to  the  sti 
of  plaintiff's  case  merely  to  add  John  Logan  as  a 
plaintiff. 

As  against  plaintiff's  case  is  the  evidence  of  the 
dants.     Then  the  affidavit  of  John  Logan,  made  in  t 
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Fanuary,  1906,  in  which  he  states  that 
his  sons  and  daughters  for  support, 
the  2  1-2  acres  in  the  township  of 
'  property  of  any  nature  or  description, 
time  after  the  assignment  to  defen- 
der to  Mrs.  Drew  to  get  these  mort- 
or.     Such  an  order  was  not  produced 
olicitor  remembers  it,  and  refused  to 

fcer,  speaks  of  an  occasion  before  the 
-  when  plaintiif  asked  their  father  to 
e  girls  out  of  the  money  or  mortgages. 
So,  it  is  the  girls',  and  I  will  not  do 
xamination  she  said  her  father's  exact 
ave  them  to  the  girls,  and  I  have  noth- 
hem." 

practically  the  same  evidence.  Neither 
lintiff  contradicted  this  evidence,  and 
lportant  as  against  the  trusts  alleged. 
)f  this  transaction   seems   to   be   the 

had  in  his  daughters — not  that  they 

to  administer  any  trust  declared  or 
they  would  support  him,  if  necessary, 
iberally  with  the  rest  of  the  family, 
re  been  most  liberal  to  every  member 

Plaintiff  is  the  only  one  who,  so  far 
hostile.  Even  if  for  the  family,  the 
,  other  than  the  plaintiff,  are  satisfied. 
ills. 

led,  John  Logan  may  be  added  as  a 
ling  the  usual  consent,  and  the  action 
>gan  is  added  ...  or  not. 
settlement,  I  think  none  was  actually 
?re  negotiations  certainly,  and  appar- 
anding  was  arrived  at  as  to  an  amount 
a  complete  understanding  as  to  how 
e  applied.  When  reduced  to  writing, 
[tiff  refused  to  allow  it  to  be  delivered 
)  had  the  right  to  do  this,  so  no  settle- 
ide.  This,  in  the  view  I  take  of  the 
d. 
lanation  tfiven  by  both  defendants  as 

of   money  was  most   inexact  and   in 
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some  respects  unsatisfactory,  their  evidence  was  entit: 
credence.  There  was  an  absence  of  anything  to  in< 
fraud  on  their  part. 

The  assignment  to  plaintiff  was  not  champertous 
a*  alleged,  the  mortgages  were  impressed  in  defem 
hands  with  a  trust  in  favour  of  the  children  of  John  I 
then  plaintiff  would  be  entitled,  and  an  assignment  to  € 
him  to  sue  for  what  he  was  interested  in  would  be  per 
legal. 

Action  dismissed  with  costs. 


Riddell,  J.  July  3rd, 

CHAMBERS. 

REX  v.  ROBINSON. 

Criminal  Law  —  Habeas  Corpus  —  Issue  of  Second  W 
Change  of  Circumstances  —  Right  of  Appeal  —  Te 
Imprisonment  —  Commencement  from  Day  of  Sentei 
Magistrate  Allowing  Prisoner  to  go  Free — Escape — I 
of  Term  of  Imprisonment  —  Discharge  of  Prisoner— 
against  Magistrate. 

Motion  by  William  Robinson,  the  defendant,  upo 
return  to  a  writ  of  habeas  corpus,  for  an  order  for  h: 
charge  from  custody. 

J.  B.  Mackenzie,  for  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General. 

Riddell,  J.: — On  17th  January,  1907,  the  app 
was  convicted  by  and  before  Peter  Ellis,  police  magii 
for  a  second  offence  against  the  Liquor  License  Ad 
sentenced  to  be  imprisoned  for  the  space  of  4  months 
stead  of  at  once  having  him  conveyed  to  the  common 
the  magistrate  allowed  him  to  go  free,  taking  his 
nizance  to  appear  when  called  upon.     Some  time  in  3 
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e  to  him,  a  warrant  was  issued  by  the 
his  arrest,  and  he  was  arrested  and 
ommon  gaol  at  Toronto.  A  writ  of 
;  been  granted,  a  motion  was  made 
large  on  26th  April,  1907.  The  papers 
gular,  I  refused  his  discharge,  reserv- 
a  new  writ  upon  the  expiry  of  the  4 
of  sentence.  Upon  application  made, 
5th  June,  and  upon  the  return  a  mo- 
le  discharge  of  the  prisoner  on  27th 


i at  the  second  writ  was  irregular  and 
granted,  and  Taylor  v.  Scott,  30  0.  R. 
>rt  of  that  proposition.  I  do  not  agree, 
f  Taylor  v.  Scott  is  that  by  B.  S.  0. 
n  appeal  lies  to  the  Court  of  Appeal 
Judge  before  whom  a  person  deprived 
i  brought  by  habeas  corpus  remanding 
therefore,  in  case  such  person  does  not 
res  adjudicata.  Whether  the  case  of 
rell  decided,  under  the  facts  and  cir- 
3,  is  not  for  me  to  inquire — of  course 
e  it  in  point.  And  whether  R.  S.  0. 
•avails  over  sec.  121  of  R  S.  0.  1897 
tiprisoned  or  the  applicant  here  would 
t  to  appeal  to  the  Court  of  Appeal,  or 
ct  that  an  appeal  is  given  only  if  "  the 
Ontario  certifies  that  he  is  of  opinion 
fBcient  importance  to  justify  the  case 
>  the  case  out  of  the  rule  in  Taylor  v. 
consider.  That  case  dealt  with  a  find- 
mid  be  appealed ;  and  it  was  held  that 
one  to  pursue,  if  dissatisfied  with  a 
n,  is  to  appeal  to  the  Court  of  Appeal, 
ther  Judge,  according  to  the  practice 
nd  that  if  he  fails  to  take  the  appeal 
tte  of  29  &  30  Vict.  ch.  45,  he  must  be 
at  res  adjudicata.  Here,  however,  the 
nted  before  the  expiration  of  the  4 
ent  inflicted — the  present  writ  after. 
Qge  of  circumstances,  the  former  pro- 
e,  and  there  is  no  adjudication  upon 
b  the  Court.     The  case  is  nearly  like 
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the  civil  action  of  Barber  v.  McCuaig  (No.  2),  31  0.  I 
In  that  case  an  action  had  been  brought  which  failed 
Supreme  Court,  29  S.  C.  R.  126,  because  the  plainti 
not  exhausted  her  remedies  against  the  mortgaged 
and  certain  persons  named.  Afterwards,  having  exh 
her  remedies  as  aforesaid,  she  brought  a  new  action,  al 
the  same  facts  as  in  the  former  action,  and  that  st 
exhausted  the  said  remedies.  Upon  defence  of  res  ju 
being  set  up,  Meredith,  C.J.,  in  a  carefully  considered 
ment,  held  that  there  could  be  no  such  plea  succe 
pleaded,  where  the  former  action  failed  by  reason  of  tl 
that  it  was  prematurely  brought.  I  think  the  sam 
applies  here,  and  that  I  had  the  right  to  grant  the  ne 
upon  the  alteration  of  circumstances — but  I  think  tha 
a  writ  should  not  be  granted  upon  any  ground  which 
have  been  taken  upon  the  former  application. 

I  consider,  therefore,  the  one  objection  only,  namel; 
the  term  of  imprisonment  has  expired. 

The  term  of  imprisonment  begins  on  and  from  tl 
of  passing  sentence  (see  Ii.  S.  C.  1906  ch.  148,  sec.  3 
consequently  the  full  term  here  has  long  since  expired, 
it  is  contended  that  the  facts  of  this  case  constitute  an  < 
and,  therefore,  the  applicant  here  must  serve  the 
equivalent  to  the  whole  amount  of  the  imprisonme] 
posed.     See  K.  S.  C.  1906  ch.  146,  sec.  196. 

An  escape  is  defined  by  R.  S.  C.  ch.  146,  sec.  185, 
"  Every  one  is  guilty  of  an  indictable  offence  and 
to  two  years'  imprisonment,  who,  having  been  sen 
to  imprisonment,  is  afterwards,  and  before  '  th 
piration  of  the  term  for  which  he  was  sent 
at  large  within  Canada,  without  some  lawful  cau? 
proof  whereof  shall  be  upon  him/'  Here  the  apj 
was  at  large  before  the  expiration  of  the  sentence,  ai 
whole  question  is  whether  he  has  shewn  "  lawful  caus< 
being  so  at  large.  The  taking  of  bail  was  admitted 
yond  the  powers  of  the  magistrate,  and  perhaps  the 
trate  would  be  liable  for  a  voluntary  escape  or  a  ne^ 
escape  at  common  law — and  it  may  be  that  the  pro1 
of  the  Criminal  Code,  ch.  146,  are  wide  enough  to  coi 
case.  And  if  the  present  applicant  had,  by  force  or  a 
by  craft  or  guile,  brought  about  his  release,  he  wou 
doubtedlv  have  been  guilty  of  an  escape  both  at  the  cc 
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Code,  sec.  185.  Much  learning  upon  this 
d  in  Russell  on  Crimes,  vol.  I.,  bk.  11./ 

567  et  seq.  of  the  5th  ed.,  and  in  Arch- 
iding  and  Evidence,  22nd  ed.,  pp.  978  et 
r  books.  If,  indeed,  the  applicant  had 
rever  small,  e.g.,  by  requesting  or  urging 

release,  he  might  well  be  considered 
ts  here  shew  quite  a  different  state  of 
:ence,  he  was  allowed  to  go  away,  and 
e  was  brought  back  by  a  peace  officer  to 
re  told  that  he  must  enter  into  a  recog- 
doing  so  he  was  sent  away.  Giving  all 
i  that  every  man  must  be  held  to  know 
to  hold  that  Robinson,  doing  as  he  was 
ate,  could  be  said  to  be  "  at  large  .  .  . 
l1  cause;"  that  is,  a  cause  lawful  quoad 
arful  it  may  have  been  in  the  abstract  or 
ate.  (This  latter  is  for  the  Attorney- 
.)  All  the  cases  of  escape  reported  are 
prisoner  knew,  or  ought  to  have  known 
ices,  that  he  had  no  right  to  his  liberty — 
*ea — here  the  prisoner  had  no  reason  to 
us  not  being  done  regularly,  and  no  mens 


Id  be  resolved  in  favorem  libertatis,  and 
•itation  in  so  doing  since  the  Attorney- 
,  if  he  thinks  the  point  of  sufficient  im- 


lould  be  released,  and  he  should  have  his 
strate.  The  magistrate  not  being  a  party 

order  him  to  pay  these  costs.  But  upon 
that  no  action  is  to  be  brought  against 

imprisonment,  I  order  that  this  protec- 
o  the  magistrate  only  upon  his  paying, 
•  costs  of  these  proceedings,  which  I  fix 
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RlDDELL,  J. 


July  3rd, 


CHAMBERS. 

Re  COULTER,  COULTER  v.  COULTER. 

Improvements — Mistake  in  Title  —  Administration  Proca 
— Life  Tenant — Belief  in  Ownership  in  Fee  Simple- 
port — Reference  Back — Inquiry  as  to  Improvements — 
deuce — Costs. 

Motion  by  William  John  Coulter  for  payment  on 
Court  to  him  of  $1,598,  in  the  circumstances  mentione 
the  judgment. 

John  King,  K.C.,  for  the  applicant. 
F.  W.  Harcourt,  for  the  infants  . 


Riddell,  J.:— The  late  John  Coulter  by  his  last 
and  testament  devised  lot  14  in  concession  A.  of  the  t< 
ship  of  Etobicoke  to  his  son  William  John  Coulter,  u 
words  which  have  been  interpreted  to  mean  that  the 
took  for  life.  An  order  was  made  by  Falconbridge,  ( 
for  the  administration  of  the  estate  of  John  Coulter  on  '. 
March,  1907,  and  in  the  course  of  the  administration 
land  in  question  was  sold — why  it  does  not  appear.  1 
alleged  that  William  John  Coulter  was  advised  that  he 
under  the  will  the  owner  in  fee,  at  least  after  he  had 
eeived  from  his  brothers  and  sisters  a  deed  which  is 
duced;  and  that  under  such  mistake  ke  "expended  the 
of  $1,598  for  permanent  improvements  "  upon  the  said  L 
The  Master  reports  thus:  "  15.  It  has  been  made  to  ap] 
before  me  that  the  said  William  John  Coulter  has  exper 
the  sum  of  $1,598  for  permanent  improvements  which 
claims  to  have  made  in  mistake  of  title  upon  the  said 
estate  .  .  ."  and  I  report  this  specially  to  the  Cour 
the  request  of  all  parties. 

A  motion  was  made  before  me,  upon  consent  of  all  ad 
interested,  that  the  sum  aforesaid  be  paid  out  to  Will 
John  Coulter.  Were  all  parties  sui  juris,  I  should  have  u 
consent  made  the  order.  But  infants  are  interested,  an 
is,  therefore,  necessary  to  examine  into  the  legal  posit 
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it  bases  his  claim  upon  K.  S.  0.  1897  ch. 
apparent  that  he  is  met  with  a  two-fold 
Master  has  not  found  a,<  a  fact  that  the 
nade  under  the  belief  that  the  land  was 
if  such  a  finding  had  been  made,  it  is  not 
»  expenditure  to  which  he  is  entitled,  but 
hich  the  value  of  the  land  is  enhanced  by 


irtition  action,  perhaps  the  first  difficulty 
— it  is  fairly  clear  that  in  partition  it  is 
r  the  amount  by  which  the  property  has 
i  by  the  improvements  and  repairs  made 
:erested:  Leigh  v.  Dickson,  15  Q.  B.  D. 
v.  Sanderson,  33  Beav.  534;  In  re  Jones, 
1.     But  whether,  outside  of  the  statute, 

to  be  allowed  for  in  an  action  like  the 
►t  decide  without  argument,  if  it  be  neces- 

question  at  all. 

ven  in  a  partition,  the  amount  allowed  is 
of  the  expenditure,  but  •the  amount  by 
f  the  property  is  increased — "  the  increase 
Justice  Cotton  puts  it  in  Leigh  v.  Dickson 
rhich  "the  present  value  of  the  property 
1  by  the  expenditure/'  as  North,  J.,  has  it 
ited,%but  in  no  case  exceeding  the  amount 
e  In  re  Jones,  [1893]  2  Ch.  at  p.  479. 

ill  be  refused,  with  costs  payable  to  the 
and  the  matter  referred  back  to  the 
pecially:  (1)  whether  the  applicant  .  .  . 
rovements  on  the  land  in  question  under 
tie  said  land  was  his  own;  (2)  if  so,  the 
jf  the  expenditure  in  such  lasting  improve- 
nount  by  which  the  value  of  the  land  was 
improvements. 

d  has  been  sold,  the  last-named  amount 
tsed  value  at  the  sale,  and  for  the  purpose 
Hlliam  John  Coulter  is  said  to  have  bought 
dence  as  to  increased  value  will  be  scru- 
lore  particularly  as,  though,  no  doubt,  he 
advantages   from    the    improvements,    he 
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can,  being  himself  the  life  tenant,  be  charged  an  occuj 
rent.    Costs  of  proceedings  in  the  reference  back  will 
served. 

I  cannot  help  suggesting  that  officers  of  the  Court  s 
endeavour  to  use  the  language  of  the  statute,  and  no 
ploy  terminology  which  may  seem  to  them  to  be  equiv 


THE 


O     WEEKLY     REPORTER 


TORONTO,  AUGUST  8,  1907. 


No.  11 


July  2nd,  1907. 


DIVISIONAL  COURT. 


JNCAN  AND  TOWN  OF  MIDLAND. 

rporations — Local  Option  By-law — Order  Quash- 
se  Third  Reading  and  Final  Passing  Premature 
from — Waiver  by  Council  Purporting  to  Read 
\  Third  Time  after  Notice  of  Appeal—-Time  for 
Passing  By-law — Necessity  for  Expiry  of  Two 
om  Declaration  of  Result  of  Vote — No  Necessity 
oration — Municipal  Act — Liquor  License  Act — 
f  By-law — Irregularities  in  Voting — Voters  De~ 
Ballots  in  a  Box  —  Publication  of  Notice  — 
" — Constitution  of  Council — Knowledge  of  Co-un- 
pproval  of  Voters  —  Voters'  Lists  —  Names  of 
Deputy  Returning  Officers  —  Appointment  of  — 
rks — Illiterate  Voters — Marking  of  Ballots — Ir- 
y — Effect  on  Result — Curative  Provision  of  Stat- 
-m  of  Oath  for  Voters — By-law  not  Prohibiting 
Liquor  in  Places  of  Public  Entertainment — Im- 
Omission. 

y  the  corporation  from  order  of  Mulo.ck,  C.J., 
26,  quashing  a  local  option  by-law  passed  by  the 


al  was  heard  bv  Falconbridge,  C.J.,  Britton, 
J. 

igins,  K.C.,  for  township  corporation. 
•kenzie,  for  the  applicant. 
w.R.  no.  It — 25 
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Eiddell,  J.: — An  objection  was  taken  at  the 
of  the  argument  that  the  town  corporation  had  wi 
right  of  appeal.  It  appears  that  the  judgment 
from  having  been  given  25th  April,  1907,  the  counci 
April,  as  it  is  said  in  deference  to  the  opinion  of  th< 
Chief  Justice,  passed  a  resolution  that  the  by-law  sh 
be  read  the  third  time,  and  thereupon  purported  to 
by-law  the  third  time  and  pass  it.  The  by-law  was 
before  the  council,  the  original  being  in  Toronto,  a 
ing  was  done  but  the  bare  form  of  affecting  to  rea 
then  declaring  it  passed.  No  by-law  was  signed  ( 
upon  that  day  or  thereafter. 

I  do  not  think  this  is  a  waiver  of  the  appeal,  ] 
which  had  been  theretofore  given,  even  if  the  coi 
the  power  to  waive  a  right  of  this  character.  The 
to  waiver  are  collected  in  Holmested  and  Langton, 
and  I  think  that  the  act  done  here,  not  being  don 
action  and  not  such  as  to  signify  conclusive  accep 
the  judgment  appealed  from,  does  not  destroy  the 
appeal:  Phillips  v.  City  of  Belleville,  10  0.  L.  E.  1 
W.  E.  129.  Cases  such  as  International  Wreckin 
Lobb,  12  P.  E.  207,  in  which  the  appellant  has  acte( 
judgment  in  such  a  way  as  to  derive  some  benefit 
have  no  application.  As  at  present  advised,  I  tl 
council  would  have  been  wise  had  they  passed  th< 
with  all  formality  ex  abundanti  cautela;  but  that  w< 
now  decide,  as  the  matter  has  not  come  before  us  for 

Upon  the  merits,  I  am  unable  to  agree  with  the 
Chief  Justice.  It  must,  I  think,  not  be  lost  sight 
the  voters  of  each  municipality  are  vested  with  the 
self-government  to  a  very  large  extent,  and  that  thei 
should  be  given  full  effect  to  if  at  all  possible.  Tl 
should  strive  to  do  this;  and  not  be  astute  to  find 
for  interfering  with  the  result  which  should  follow 
voting. 

The  Act  6  Edw.  VII.  ch.  47,  sec.  24,  amend 
Liquor  License  Act,  E.  S.  0.  1897  ch.  245,  see.  142, 
4,  provides  that  "  in  case  three-fifths  of  the  elector 
upon "  a  local  option  "  by-law  approve  of  the  sa 
council  shall,  within  6  weeks  thereafter,  finally  pa 
by-law,  and  this  section  shall  ie  construed  as  cone 
and  the  duty  so  imposed  upon  the  council  may  be  < 
at  the  instance  of  any  municipal  electors  by  mand 
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)f  the  council  then  is  purely  niin- 
f  the  electors  voting  approve;  and 
ter  of  passing  the  by-law  would,  in 
>e  of  little  consequence.    The  pro- 
sec.  141  (1),  is:  "Provided  that  the 
passing  thereof,  has  been  duly  ap- 
of  the  municipality  in  the  manner 
5  in  that  behalf  of  the  Municipal 
i  approved  of  by  the  electors  in  the 
.  338  et  seq.  of  the  Municipal  Act, 
such  advertisement  and  other  pro- 
ed;  let  three-fifths  of  the  electors*, 
is  way  of  the  by-law;  and  the  duty 
I  do  not  think  that  any  proceedings 
eessary,  such  as  a  summing  up,  or 
,  as  provided  by  sec.  364  or  other- 
fact,  has  resulted  in  the  statutory 
j  council  is  clear.     Any  proceedings 
may  be  of  assistance  to  the  council 
,1  state  of  the  poll;  but  I  think  that 
themselves  of  this  by  any  other 
of  the  final  passing  of  the  by-law 
Let  of  the  result  of  the  voting,  and 
ascertaining  such  fact.     There  may 
e  application  of  sees.  367-374  to  a 
.    I  think  there  need  be  no  declara- 
ouncil  as  to  the  result  of  the  voting ; 
lector  who  might  desire  a  scrutiny 
ider  sec.  369.     But  if  these  sections 
»  accept  the  judgment  of  the  learned 
tat  for  2  weeks  after  such  a  declara- 
e   council   cannot   pass  the  by-law, 
tition  in  terms,  and  I  do  not  think 
)e  applied.    The  whole  purpose  of  a 
shew  that  the  necessary  three-fifths 
te  by-law;  that  being  shewn  at  any 
ich  the  by-law  rests  fails,  the  neces- 
ind  to  be  wanting  (6  Edw.  VII.  ch. 
mcil  are  proved  not  to  have  had  the 
v  they  have  purported  to  pass.     The 
bllows  in  any  other  case  of  a  by-law 
ion;  any  action  or  proceeding  under 
tfit  be  quashed  by  the  Court.     There 
f  any  repeal;  that,  it  is  argued,  is  for- 
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bidden  by  sub-sec.  6.  As  at  present  advised,  how< 
not  think  that  sub-sec.  6  applies  to  any  by-law  whic 
in  fact  received  the  majority  contemplated  by  th 
and  I  think  that  there  would  be  nothing'  to  preven 
of  a  by-law  which  had  not  received  the  proper  maj< 
less  as  that  repeal  would  seem  to  be. 

Even  if  the  council  are  forbidden  to  repeal 
passed  without  jurisdiction,  I  cannot  see  that  tl 
could  therefore  be  considered  of  any  avail. 

An  objection  was  also  taken  that  a  number  of  ^ 
stead  of  handing  their  ballots  to  the  deputy  return] 
for  him  to  put  them  in  the  ballot  box,  themseh 
them  in  the  ballot  box,  and  sec.  170  is  appealed 
provides  that  "no  person  who  has  received  a  ha. 
from  the  deputy  returning  officer  shall  take  the 
of  the  polling  place;  and  any  person  having  so  i 
ballot  paper,  who  leaves  the  polling  place  withou 
livering  the  same  to  the  deputy  returning  officer  in 
ner  prescribed,  shall  thereby  forfeit  his  right  to 
the  deputy  returning  officer  shall  make  an  entry  i 
book  in  the  column  '  Remarks  '  to  the  effect  that 
son  received  a  ballot  paper,  but  took  the  same  o 
polling  place  or  returned  the  same  declining  to  vc 
case  may  be."  Had  the  section  stopped  with  1 
"forfeit  his  right  to  vote,"  the  argument  would 
some  weight;  but  the  remainder  of  the  section  s! 
what  was  being  provided  against  was  the  voter  g< 
without  voting,  or  declining  to  vote.  It  never  c 
been  intended  that  a  voter  who,  upon  the  directio 
the  approval  of  the  deputy  returning  officer,  himse 
faith  placed  the  ballot  in  the  box,  instead  of  han 
the  deputy  returning  officer.,  thereby  should  disei 
himself.    Section  204  covers  this  defect. 

Taking  now  the  other  objections  in  the  ord 
notice  of  motion. 

Objection  2.  The  statute,  sec.  338  (2),  provide; 
lishing  notice  of  the  by-law  for  3  successive  weekg 
(1)  that  the  day  "  fixed  for  taking  the  votes  shall  i 
than  3  .  .  .  weeks  after  the  first  publication  c 
posed  by-law."  The  first  publication  was  12th  1 
1906,  and  the  day  of  polling  7th  January,  1907. 
seen  that  3  weeks  elapsed  from  the  first  publicat 
the  day  of  polling,  if  the  word  "  week  "  be  used  in 
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it  is  argued  that  Sundays  and  hoii- 
l,  and  that  21  days  must  elapse  ex- 

ction  and  overruled  it  in  Ee  Armour 
laga,  9  0.  W.  E.  833.  Having  read 
ie  cases  cited  by  counsel  for  the  re- 
on  for  changing  my  view  there  ex- 
ed  are  as  follows,  under  the  Tem- 
i  28  Vict.  ch.  18:  Coe  v.  Pickermg, 
.  Eichmond,  28  U.  C.  E.  333;  Brophy 
70;  Mace  v.  Frontenac,  42  U.  C.  E. 

sec.  5,  that  "the  clerk  .  .  .  shall 
.  .  .  to  be  published  for  4  consecu- 
o  by  posting  up  copies  of  the  same 
ices     .     .     .     with  a  notice,  signed 

on  some  day  within  the  week  next 
the  hour  of  10  o'clock  in  the  fore- 

the  municipal  electors  .  .  .  will  be 

poll.  .  .  ." 

;he  dates  were,  first  publication  12th 
th  February.  Held,  time  too  short, 
ended  8th  February, 
rid,  first  publication  2nd  October, 
ber.  Helfl,  that  the  first  publication 
id  the  hour  of  polling  as  10  p.m.  in- 
rther  said  that  the  first  publication, 
been  made  9th  October,  the  fourth 
>er. 

loque,  first  publication  6th  March, 
id  April.    Held,  that  this  was  not  4 


lac,  first  publication  9th  October, 
ber.  Held,  that  for  those  townships 
nation  was  on  9th  October,  the  time 
3re,  as  in  Loughborough,  the  first 
bober,  or,  as  in  Oso,  the  12th  or  13th 
X)  short;  and  the  by-law  was  accord- 

of  a  by-Jaw  for  a  loan,  Ee  Armstrong 
to,  17  0.  E.  766.  First  publication 
>lling  7th  January,  1889.  Held,  that 
ie  expiry  of  the  5  weeks  mentioned 
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in  the  statute.  Ostrom  v.  Sydney,  15  0.  R.  43,  a 
v.  Gladstone,  15  Man.  L.  R.  328,  are  not  in  p< 
Rickey  and  Township  of  Marlborough,  9  0.  W.  R.  ! 
not  assist  upon  this  question  in  any  way  favourab 
attack  upon  the  by-law.  It  seems  to  have  been  c< 
that  a  first  publication  on  the  14th  December,  fol 
polling  day  7th  January,  would  answer  if  the  publi 
other  respects  were  regular.  I  adhere  to  the  opini 
Armour  case. 

Objection  3,  that  the  council  were  not  a  lawf 
stituted  body  when  finally  passing  the  by-law  is  full 
the  case  Re  Vandyke  and  Village  of  Grimsby,  12 
211,  7  0.  W.  R.  739,  8  0.  W.  R.  81.     See  Re  An 
Township  of  Onondaga,  9  0.  W.  R.  at  p.  838. 

Objection  4,  that  the  council  had  no  knowledg 
by-law  having  been  carried  by  a  majority  of  vol 
assuming  to  finally  pass  it,  is  answered  in  the  earl 
the  judgment,  where  it  is  considered  that  the  vj 
otherwise  of  the  final  passing  by  the  council  depe 
the  fact  of  the  vote  having  been  cast — even  thougl 
be  as  stated  in  the  objection,  which  cannot  be  si 
proved  in  view  of  the  affidavit  of  the  clerk. 

Objection  5.  The  same  ballot  boxes,  poll  books, 
ers'  lists  were  made  use  of  on  the '  concurrent  vc 
water  and  light  commissioners  and  public  school 
and  said  by-law.  The  statute  does  not  forbid  this; 
find  that  it  is  contra-indicated;  and  the  case  ab< 
mentioned  indicates  that  the  practice  is  unexcepti 

Objection  6.  No  voters'  lists,  as  required  by  th 
were  prepared  or  supplied  to  the  deputy  returnii 
This  is  met  by  Re  Sinclair  and  Town  of  Owen  * 
0.  L.  R.  488,  8  0.  W.  R.  239,  298,  460,  974,  which 
very  wide  application  of  sec.  204 — even  if  there  v 
feet,  which  I  am  far  from  asserting. 

Objection  7.  The  voters'  list  for  polling  sub-dr 
3  contained  more  than  the  lawful  number  of  nam( 

The  voters'  list  for  this  subdivision  contains  r 
300,  but  not  more  than  400,  names  of  voters,  and  it 
that  3  Edw.  VII.  ch.  19,  sees.  535,  536,  apply,  so  as 
this  a  fatal  error.  I  do  not  think  so.  Sub-sectic 
6ec.  53()  gets  over  the  difficulty;  and,  at  the  worsl 
is  applicable :   Re  Sinclair  and  Town  of  Owen  Sou 

Objection  8.  That  no  deputy  returning  officer  v 
authorized  to  conduct  the  polling. 
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iding  for  submission  to  the  votes  of 
?th  November,  1906,  appointed  the 
r,  William  Clegg  as  deputy  returning 
d,  James  Baker  as  deputy  returning 
,  and  Alfred  Courtemanche,  as  deputy 
te  south  ward. 

jrtised,  provided  that  William  Clegg 
ing  officer  for  the  west  ward  or  polling 
;s  Baker  for  the  east  ward  or  polling 

Alfred  Courtemanche  for  the  south 
sion  No.  3.  Clegg  acted  as  deputy  re- 
tg  subdivision  No.  1,  and  no  objection 

Baker  was  apparently  unable,  at  all 
,,  and  the  clerk  of  the  town,  after  Con- 
or, appointed  William  Gerow  to  act 
lleged  to  have  been  done  under  sec. 
lg  before  the  time  arrived  for  attend- 
consequently,  the  provisions  of  this 
literally  complied  with;  but  this  was 
.  It  was  known  that  Baker  would 
irning  officer,  and,  instead  of  goinj? 

of  notifying  him  to  attend  for  in- 
;  for  his  non-attendance,  and  then 
,  the  clerk  acted  at  once  upon  the 
ularity  is  healed  by  sec.  204. 
nsion  No.  3,  by-law  No.  632  had  ap- 
rtemanche  deputy  returning  officer 
ion  for  the  municipal  elections.  This 
ere  mistake  for  Alfred  Courtemanche 
>r  submitting  this  by-law  to  the  elec- 

name  is  printed  "  Alfred  Courte- 
wr  as  published,  and  Alfred  Courte- 
ty  returning  officer.    I  see  nothing 

Cartee  and  Township  of  Mulmur,  32 
it  these  two  deputy  returning  officers. 
e  statute  of  4  Edw.  VII-  ch.  22,  sec. 
t  the  provisions  of  this  statute  have 
h.  Supposing  the  McCartee  case  to 
,  I  still  think  that  the  naming  of  the 
$r  is  sufficient. 

poll  clerks  officiating  at  polling  sub- 
were  not  authorized  to  do  so.     By- 
18th    December,    appointed  for  the 
1  clerks  George  Gregory  for  polling 
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subdivision  No.  1,  and  William  Gerow  junior  for 
subdivision  No.  2.  Gerow  refused  to  act,  and  was  ap 
deputy  returning  officer  in  the  place  of  James  Baker, 
already  been  said.  George  Gregory  was  appointed 
place  by  the  town  clerk  after  consultation  with  the 
Gregory  thus  becoming  unable  to  act  as  poll  clerk  in 
C.  H.  McMahon  was  appointed  in  his  place  in  the  sar 
The  Consolidated  Municipal  Act,  1903,  sec.  106 
amended  by  5  Edw.VII.  ch.  22,  sec.  3,  and  6  Edw.VlI. 
sec.  5,  makes  it  the  duty  of  the  council  of  every,  loca 
cipality  in  which  an  election  for  members  of  such 
is  to  be  held,  by  by-law  to  appoint  the  poll  clerks  wl 
act  as  such  at  the  respective  polling  places.  The  di 
the  poll  clerk  are  not  defined;  sec.  165  (2)  provides  t 
deputy  returning  officer  may  cause  him  to  record  the 
etc.,  of  persons  claiming  to  vote;  sec.  174  (6),  that  t 
clerk  (if  any)  shall  sign  the  statement  at  the  close 
poll;  j<e:-.  17  7  (2),  that  the  deputy  returning  officer  ma 
his  declaration  before  the  poll  clerk  or  the  clerk 
municipality,  or  a  justice  of  the  peace;  sec.  108  (3)  p 
that  if  in  case  of  illness,  etc.,  the  returning  officer  or 
returning  officer  becomes  unable  to  perform  his  dut 
poll  clerk  chall  act.  It  would  seem  of  small  imp 
that  poll  clerks  should  not  be  appointed  at  all 
ordinary  case,  and,  in  my  view,  even  if  poll  clerks 
have  been  appointed,  sec.  351,  directing  such  proceec 
a  vote  of  this  character,  the  facts  that  none  was  s 
appointed  for  this  particular  by-law,  and  that  a  chai 
made  afterwards  in  those  appointed  for  the  municip 
tion  proper,  form  such  an  irregularity  as  is  cured  by  t 

Objection  10,  that  no  copies  or  lawful  copies  of 
law  were  posted,  etc.,  was  before  the  Chief  Justice 
sisted  upon,  except  to  contend  that  they  should  ha 
put  up  outside.     There  is  no  substance  in  this  ob 
and  the  extended  objection  will  be  considered  with  ] 

Objection  11  is  abandoned;  as  is  objection  12.  1 
part  of  objection  13  is  substantially  the  matter  fi 
considered  in  this  judgment,  i.e.,  as  to  the  effect  of  s 
and  need  not  be  further  considered. 

Then  it  is  said  that  in  polling  subdivision  No. 
half  a  dozen  voters  gave  open  votes;  and  in  no  su 
was  a  declaration  of  inability  to  read,  or  physical  in< 
for  the  marking  of  the  ballot,  made  by  the  voter: 
J.  F.  Berry,  paragraph  18.     This  is  explained  by  the 
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having  been  done  by  consent  of  scruti- 
ist  the  by-law,  and  what  happened  was 

who  were  unable  to  read  had  their  bai- 
rn behind  the  screen  in  the  presence  of 
*his  was  wrong :  it  is  only  those  who  make 
ley  are  unable  to  read,  who  are  entitled 
cast  in  the  manner  mentioned:  sec.  171. 
xe  said  to  have  voted  in  the  same  way  in 


f  persons  thus  voting  had  been  large,  it 
to  consider  how  far  this  defect  was 
but  not  more  than  about  a  dozen  are 
ted  in  this  way.  The  vote  was  in  all 
477,  against  234.  To  destroy  the  statu- 
ses must  be  struck  out,  thus:  for  the 
!>ut  126:  351.  Against  234;  total  value 
hs  of  585,  351. 

and  Township  of  Onondaga  as  to  the 
ilculating  the  effect  of  striking  off  votes, 
unnecessary  to  consider  the  effect  of  sec. 

w  is  said  to  have  been  brought  into  the 
table  for  the  purpose  of  receiving  a  bal- 
said  to  be  supporters  of  the  by-law.  He 
s  voted,  but  I  find  a  name  William  Shaw 

No.  3,  which  I  shall  assume  shews  that 
se  persons  acted  as  they  are  said  to  have 
;  but  the  matter  is  a  trifling  one.  Wil- 
ras  helped  into  the  room  by  two  persons, 
t  that  was  because  he  had  met  with  a 
1  lost  one  leg,  and  the  assistance  was 
further  sworn  that  he  went  alone  behind 
it. 

and  his  mother  are  said  to  have  gone 
together,  the  son  having  received  both 

is  modified  by  the  affidavit  of  the  deputy 
ho  says  that  each  received  a  ballot  sep- 
behind  the  screen  separately,  although 

the  same  time.     This  irregularity  As  a 


weere  sworn  and  voted;  I  Gannot  under- 
iction  now  taken  to  these  votes  can  be 
ie  objection  17  below. 
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William  Clegg,  deputy  returning  officer  of  No.  1,  rec 
a  certificate  from  the  clerk  of  the  town  that  he  was  en 
to  vote,  and  voted  accordingly.  I  held  in  Re  Armouj 
Township  of  Onondaga  that  a  deputy  returning  office 
no  right* to  vote  upon  such  a  by-law,  and  I  adhere  to 
opinion.     But  this  does  not  affect  the  result  of  the  v< 

Objection  14  is  not  pressed. 

Objection  15,  a  second  ballot  illegally  used  to  con 
voting — not  now  urged. 

Objection  16,  no  declarations  of  secrecy.  This  is  s 
to  be  unfounded  unless  it  be  considered  that  there  mn 
a  separate  voting,  etc.,  for  the  by-law,  and  this  has  al 
been  dealt  with. 

Objection  17,  a  worthless  form  of  path  furnishe< 
deputy  returning  officer;  but  this  was  the  statutory 
before  5  Edw.  VII.  ch.  34,  sec.  11;  and  no  one  can  t 
prived  of  his  vote  because  the  proper  oath  has  not 
administered  to  him.  It  might  be  different  if  it  were  s 
that  the  voters  were  citizens  or  subjects  of  a  foreign  p 

Passing  over  objection  18  for  the  moment,  objects 
the  Court  below  was  not  asked  to  deal  with,  it  having 
introduced  that  the  applicant  might,  if  so  advised, 
advantage  of  it  upon  appeal.  The  only  matter  now  ur^ 
that  the  by-law  wrongly  embraces  the  public  harbour, 
lative  authority  over  which  pertains  to  the  federal  P 
ment. 

A  somewhat  similar  objection  was  raised  in  the  < 
daga  case  and  overruled — I  still  think  rightly.  The  < 
tion  fails,  even  if,  as  I  am  far  from  asserting,  the  towi 
not  pass  a  by-law  binding  upon  a  public  harbour. 

Objection  18  reads :  "  That  the  by-law  is  bad  on  it* 
for  not  prohibiting  the  sale  of  liquor  in  places  of  publ 
tertainment."  In  the  written  argument  before  Mulock, 
counsel  says :  "  Objection  18  was  shewn  on  the  argum* 
have  been  raised  under  a  misapprehension."  This  ar< 
the  following  manner.  The  applicant,  Duncan,  a  d 
two  before  he  applied  for  a  certified  copy  of  the  by-li 
said  to  have  been  informed  by  the  son  of  the  town 
that  a  few  of  the  sheets  of  the  "  Midland  Argus,"  in  " 
the  by-law  had  been  published,  were  left  over,  and  tru 
certified  copy  which  he  would  receive  from  the  town 
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m  one  of  these  copies — and,  upon  apply- 

:>py,  he  received  from  the  clerk  one  of 

upon  the  faith  of  the  copy  so  furnished 

;he   motion    was   launched.     The    copy 


e  by  retail  ol  spirituous,  fermented,  or 
iquors,  is  or  shall  be  prohibited  in  every 

house  of  public  entertainment,  in  the 
d  the  sale  thereof,  except  by  wholesale, 
bited  in  every  shop  or  place  other  than 
Ltertainment  in  the  said  municipality." 
when  produced  upon  the  argument  be- 
e,  read,  "  in  every  tavern,  inn,  or  other 
iblic  entertainment,"  and  the  punctua- 
)  "sale  thereof,  except  by  wholesale,  is 
ted."  The  original  by-Taw  being  read 
counsel  for  the  applicant  seems  to  have 
)ies,  as  published  in  the  "  Argus,"  and 

the  municipality,  were  the  same  as  the 
fore,  thought  no  objection  could  lie 
"pon  discovering  his  error,  he  asks  that 
;  now  to  the  objection  that  the  by-law 
ihed  or  posted  at  all,  as  an  exajt  copy 

tie  not  to  allow  a  mere  inadvertence  or 
•  deprive  the  applicant  01  any  rights  he 

0.  1897  ch.  254,  sec.  141  (1),  provides: 
y  township,  city,  town,  and  incorporated 
■laws  for  prohibiting  the  sale  by  retail 
ted,  or  other  manufactured  liquors,  in 
ther  house  or  place  of  public  entertain- 
iting  the  sale  thereof,  except  by  whole- 
>laces  other  than  houses  of  entertain- 
are  has  used  the  double  form  "  prohibit- 
...  in  any  tavern,  inn,  or  other 
ertainment,"  and  "  prohibiting  the  sale 
lesale,  in  shops,  and  places  other  than 
ertainment."  These  are  not  the  same 
former  being  aimed  at  the  prohibition 
of  public  entertainment;  and  the  latter 
sale  by  retail  everywhere,  except  in  a 
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'*  house  of  public  entertainment"  It  is  plain,  1  thinl 
the  phrases  "  tavern,  inn,  or  other  house  or  place  of 
entertainment,"  and  "  houses  of  public  entertainment 
used  as  equivalent,  and,  therefore,  the  omission  is 
terial.  If  "place  of  public  entertainment"  be  inclu< 
the  expression  "  house  of  public  entertainment "  (as  1 1 
the  words  "  or  place  "  may  be  omitted  without  narm ;  : 
the  latter  part  of  the  by-law,  which  prohibits  the  sale,  < 
by  wholesale,  in  every  place  other  than  a  house  of 
entertainment,  prohibits  the  sale  by  retail  in  such  ' 
of  public  entertainment."  After  the  passing  of  th 
law,  any  one  who  kept  a  "  place  of  public  entertaini 
and  who  sold  liquor  by  retail,  would  be  placed  in  tl 
emma — either  this  place  is  a  "house  of  public  ent< 
ment,"  or  it  is  not— if  it  is,  the  sale  is  forbidden  1 
former  part  of  the  by-law — if  not,  the  sale  is  forbidc 
the  latter.  The  omission  is  trivial  and  should  not 
the  validity  of  the  by-law. 

Before  us  was  raised  the  objection  that  there  we: 
independent  subject  matters  voted  upon  at  the  same 
as  indicated  above.  But  that  is  for  the  legislature;  sei 
above  quoted,  appears  to  permit  this,  and  I  can  find  n< 
to  indicate  that  the  whole  subject  matter  of  that  s 
may  not  be  incorporated  in  one  by-law,  and  be  passed 
at  the  same  time  by  the  voters. 

On  all  grounds  taken,  I  am  of  opinion  that  the 
upon  the  by-law  fails,  and  that  the  appeal  should  be  al 
with  costs  in  this  Court  and  in  the  Court  below.    As 
the  hearing,  quashing  the  proceedings  of  29th  April, 
the  costs  of  that  order    will    be    set    off    against  the 
awarded  under  this  order. 

I  have  not  thought  it  necessary  to  refer  to  more  1 
few  of  the  numerous  cases  cited  by  counsel.  I  hav< 
them  all,  however,  and  a  few  others — only  a  few,  then 
very  few  left. 

Falconbridge,  C.J.,  agreed  with  the  opinion  oi 
dell  J. 


Britton,  J.,  agreed  in  the  result,  for  reasons  sta 
writing. 
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July  3rd,  1907. 


WEEKLY  COURT. 

AND      UNITED     TOWNSHIPS     OF 
3HEKWOOD,  JONES,  RICHARDS, 
AND  BURNS. 

)  Quash  By-law  of  Township  Corporation 
—  Necessity  for  Confirmation  by  County 
lies — Appeal  to  County  Council — Exhaust- 
edies  before  Moving  to  Quash. 

applicant  upon  an  application  to  quash  a 
r  for  the  costs  of  the  application. 

■  the  applicant. 

n,  for  the  municipality. 

By-law  No.  188  was  passed  15th  Decem- 
municipality  of  Hagarty,  Sherwood,  &c, 
a  road  allowance.  The  particular  facts 
passing  of  this  by-law  are  not  material,  as 
,  1907,  this  by-law  was  repealed.  In  the 
r,  an  application  had  been  made  to  quash, 
jduces  to  a  question  of  costs — no  unim- 

;aying  of  the  late  Mr.  Jacob,  that  the  im- 
ons  was  in  this  ratio:  first,  costs;  second, 
rd — very  far  behind — the  merits  of  the 
L.J.,  at  pp.  344,  345,  of  Hall  v.  Eve,  4 
I  cannot  continue  with  the  Lord  Justice 
e  employed  in  the  argument  of  the  present 
oily  disproportionate  to  its  importance," 
upon  my  intimating  an  opinion  that  the 
have  stood  an  attack,  contented  himself 
the  application  was  premature,  as  the  by- 
confirmed  by  a  by-law  of  the  county  coun- 
)  (2)  of  the  Consolidated  Municipal  Act, 
Moss  argued  ab  inconvenienti  and  upon 
ing  v.  Cardiff,  2  0.  R.  329.  This  case 
e  case  of  a  by-law  opening  a  street  upon 
the  application  to  quash  must  be  made 
om  the  actual  passing  by  the  council,  and 
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it  is  not  sufficient  that  the  motion  be  made  within  one 
from  the  registration,  even  though  the  statute  then  in  i 
R.  S.  0.  1877  ch.  174,  sec.  507,  provides  that,  befon 
by-law  "becomes  effectual,"  it  shall  be  registered  in 
registry  office.  This  legislation  has  been  continued  thi 
46  Vict.  ch.  18,  sec.  547;  K.  S.  0.  1887  ch.  184,  sec. 
55  Vict.  ch.  42,  sec.  547;  R.  S.  0.  1897  ch.  223,  sec. 
and  is  now  3  Edw.  VII.  ch.  19,  sec.  633.  The  provi 
will  be  found  practically  identical  through  this  whole  p« 

The  Court  in  the  Harding  case  seem  to  have  consk 
that  an  application  to  quash  might  be  made  before  the  i 
tration — and  were  the  present  case  governed  by  the 
legislation,  I  should  follow  the  Harding  case  without 
ther  remarks. 

But  the  legislation  governing  such  cases  as  the  pr< 
is  different.    This  is  found  in  3  Edw.  VII.  ch.  19,  sec. 
(2),  which  comes  from  R.  S.  0.  1897  ch.  223,  sec.  66C 
and  further  back  55  Vict.  ch.  42,  sec.  567  (2) ;  R.  S.  0. 
ch.  184,  sec.  567  (2);  48  Vict.  ch.  18,  sec.  566  (2);  R.  J 
1877  ch.  174,  sec.  525  (2)— and  it  provides  that  "no 
by-law  shall  have  any  force,  unless  confirmed  by  a  b; 
of  the  council  of  the  county  in  which  the  township  i* 
uated,  at  an  ordinary  session  of  the  county  council,  helc 
sooner  than  three  months  nor  later  than  one  year  next 
the  passing  thereof." 

However  it  may  be  in  the  case  of  a  by-law  whic] 
have  full  validity,  needs  only  the  act  of  registration- 
such  act  may  be  performed  at  any  time — I  cannot  t 
that  the  Court  should  interfere  so  long  as  there  is  an< 
tribunal  to  whom  appeal  may  be  made.  It  is  appare: 
think,  that  the  intention  of  the  legislature  is  that  a  se 
legislative  body  shall  pass  upon  the  propriety  of  such  i 
law  as  this  before  it  becomes  law— and  that  body  is  exp< 
to  act  in  the  public  interest.  I  do  not  intend  to  decide 
the  case  would  be  if  there  were  delay  in  presenting 
matter  to  the  county  council,  or  anything  in  the  natui 
fraud  or  collusion  preventing  an  honest  consideratio 
the  by-law  on  its  merits.  I  hope  the  arm  of  the  Court  \* 
be  found  sufficiently  long  to  reach  any  case  of  that  ] 
In  the  ordinary  case,  however,  I  think  that  before  apprc 
ing  the  Court  and  asking  the  Court  to  exercise  its  di 
tion  to  quash  a  by-law,  all  the  other  remedies  shoul 
exhausted. 


_ 
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>t  unlike  the  case  of  members  of  benevo- 
position  when  asking  the  Court  to  inter- 

Zilliax  v.  Independent  Order  of  Forest- 
,  13  0.  L.  R.  155,  and  Re  Errington  v. 
W.  R.  675. 
lould  have  no  costs  of  the  motion,  but, 

should  not  have  passed  the  by-law  in 
costs  against  him. 
ag  been  repealed,  there  will  be  no  order 


TRIAL. 


July  3rd,  1907. 


TOWN  OF  BROCKVILLE. 

it  Appliances — Injury  to  Person  Using 
nicipal  Corporation  Operating  Electric 
uler  Statutory  Authority — Spike  on  Post 
Electricity — Failure  of  Person  Injured  to 


;r  damages  for  a  shock  and  severe  burns 
ff  by  accidentally  touching  an  iron  spike 
trie  light  pole  belonging  to  defendants, 
the  ground,  which  spike  was  used  to 
owering  and  raising  a  lamp. 

kville,  for  plaintiff. 

i,  K.  C,  for  defendants. 

M  the  close  of  the  trial  I  expressed  the 
not,  upon  the  evidence,  find  defendants 
igence,  and  after  further  consideration 
am  unable  to  change  my  opinion.  It  is 
3  no  satisfactory  evidence  to  account  for 
electric  current  down  the  pole  and  into 
unable  to  find  that  there  was  any  defect 
t  other  apparatus,  or  that  the  plant  and 
b  of  the  most  modern  and  approved  type. 
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Defendants  constructed  and  are  operating  the  municr 
lighting  system  under  authority  of  legislative  enactme 
and,  in  the  absence  of  negligence,  are  not  insurers  agai 
accidents 

[Eeference  to  Roy  v.  Canadian  Pacific  R.  W.  Co.,  [19C 
A.  C.  220;  National  Telephone  Co.  v.  Baker,  [1893]  2  ( 
186.] 

It  is  equally  well  settled  by  many  authorities  that  p 
sons  who  operate  or  deal  in  dangerous  material  are  oblig 
to  take  the  utmost  care  to  prevent  injuries  to  the  public 
well  as  to  their  employees,  by  adopting  all  known  devi< 
to  that  end.  But  in  this  case  not  only  did  plaintiff  fail 
prove  default,  but  I  think  the  evidence  offered  by  def enda] 
shfewed  that  they  complied  with  the  law. 

Plaintiff  sought  to  bring  the  case  within  the  decision 
Gloster  v.  Toronto  Electric  Light  Co.,  38  S.  C.  R.  27,  1 
the  judgment  in  that  case  turned  upon  the  finding  that  t 
wires  in  the  condition  in  which  they  were  at  the  time  a 
place  where  the  boy  was  injured  constituted  a  danger 
those  using  the  highway,  and  were,  in  fact,  a  nuisance 
that  the  wires  had  become  worn  and  defective  and  h 
ceased  to  be  insulated.  In  other  words,  the  defendai 
were,  in  that  case,  found  guilty  of  negligence. 

The  action  must  be  dismissed  with  costs,  if  costs  i 
insisted  upon  by  defendants. 


THE 
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DA  VIES  v.  FOX. 


July  3rd,  1907. 


on — Bequest  of  Shares  in  Company — Distinc- 
iares  Held  in  Different  Rights  —  Codicil  — 
t  Legatee  may  Purchase  Shares  at  Par. 

laintiff  for  judgment  on  the  pleadings  in  an 
uction  of  the  will  of  Emma  Davies,  deceased. 

for  plaintiff  and  defendant  Robert  H.  Davies. 

,  for  defendants  Fox. 

ourt,  for  infant  defendants  and  defendant 


: — James  Davies  died  in  1892,  leaving  an 
oduced  amongst  other  amounts  for  his  ex- 
t  of  shares  in  an  incorporated  company.  By 
*ed  and  bequeathed  to  his  executors  (one  of 
1a  Davies)  all  his  estate  upon  trust  to  sell 

same  into  money  and  to  stand  possessed  of 
trust  (after  certain  legacies)  to  pay  the  in- 
Davies  for  life,  and  then  to  divide  the  whole 
imong  the  father,  brother,  and  sisters  of  the, 
nd  share  alike.  Ellen  Davies,  a  sister  of  the 
re,  at  the  death  of  the  testator,  had  a  vested 
und,  though  she  could  not  take  any  interest 
sion  till  the  death  of  Emma  Davies.  The 
n  was  not  owned  by  James  Davies,  but,  as 
tad  an  interest  in  a  certain  business,  when 
s,  after  his  death,  turned  into  a  joint  stock 
.r.  no.  12—26 
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company,  his  executors  received  the  stock  as  rep 
James  Davies's  share  in  the  business.  This  never 
turned  into  money. 

Ellen  Davies  died  in  July,  1905.  having  beque 
her  property  to  Emma  Davies. 

Emma  Davies  died  in  May,  1906,  having  made 
and  codicil  thereto,  upon  the  construction  of  whi 
asked  to  pass. 

In  the  view  I  take  of  the  case,  I  do  not  think  th 
enter  upon  the  consideration  of  the  learning  as  to  c< 
and  re-conversion.  I  think  the  will  and  codicil  t 
and  their  effect  is  plain.  Emma  Davies  admits 
other  shares  in  the  company  in  her  own  name, 
shares  in  all. 

The  will  provides  as  follows: — 

"  12.  I  hereby  give  ...  unto  my  son  R 
Davies  all  stock,  provided  the  same  does  not  e: 
shares,  belonging  to  me  or  forming  part  of  my  € 
the  William  Davies  Company  Limited  .  .  .  ot 
those  shares  in  the  said  .  .  .  company  .  . 
will  fall  into  my  estate  as  heir  and  devisee  of  my  ( 
the  late  Ellen  Davies. 

"  13.  All  the  rest  and  residue  of  my  estate  . 
eluding  the  share  of  my  daughter  Ellen  in  the  < 
James  Davies,  I  give  ...  as  follows:  one-thirc 
to  my  son  Robert  H.  Davies,  the  income  of  one-thin 
to  my  daughter  Emma  Fox,  the  corpus  to  be  divide* 
among  her  children  as  hereinafter  provided,  and  < 
thereof  to  the  children  of  my  deceased  daughter  Ann 
to  be  equally  divided  among  them.  Should  my  son  R 
Davies  die  in  my  lifetime,  his  share  of  the  reside 
estate  shall  be  paid  to  his  executors  to  form  pai 
estate.  Should,  my  daughter  Emma  Fox  die  in  my 
her  issue  shall  take  between  them  the  share  whi 
parent  would  have  taken  if  she  had  survived  me." 

From  this  it  is  plain  that  Emma  Davies  distingu 
tween  the  shares  she  had  in  her  own  name  and 
which  she  would   become    entitled   as   heir   and  d 
Ellen  Davies;  and  that  she  considered  all  to  be  pai 
estate.     Distinguishing  as  she  did,  she  intended 
son  Robert  should  have  the  former  up  to  10  shares, 
the  rest,  if  she  should  have  any  more  at  the  tim 
death,  and  also  all  "  which  will  fall  into  my  estate 
and  devisee  of  my  daughter,  the  late  Ellen  Davies, 
become  part  of  the  residue. 
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it  the  shares  appreciated  in  value, 
provides : — 

that  all  stock  in  the  William  Davlea 
may  at  the  time  of  my  death  form 
st  offered  by  my  executors  to  my  son 
*  price  of  $100  per  share  par  value." 
the  testatrix,  having  already  shewn 
isidered  the  shares  coming  to  her  as 
Ellen  Davies  as  part  of  her  estate, 
d  of  Robert  receiving  shares  in  her 
to  be  allowed  to  buy  all  at  par,  and 
is  are  in  the  hands  of  the  executors 
has,  I  think,  supplied  in  the  will  a 
nay  deduce  the  meaning  she  attaches 
it  may  .  .  .  form  part  of  my 
ould,  of  course,  be  given  to  the  de- 
irhen  these  can  fairly  be  determined 
ament,  and  that,  I  think,  can  be  done 

aration  that  Eobert  H.  Davies  is  en- 
Jy  the  shares  standing  in  the  name 
also  the  proportionate  part  of  the 
name  of  the  executors  of  James 
entitled, 
event — the  costs  of  the  official  guar- 


TR1AL. 


July  3rd,  1907. 


^ND  BUTTER   CO.    LIMITED   v. 
BANK  OP  CANADA. 

Warehouse  Receipts  —  Assignment  to 
Note — "Negotiation"- — Bank  Act,  sees. 
—Formation  of  Joint  Stock  Company 
Business  of  Unincorporated  Company 
te  —  Title  to  Goods  Warehoused  — 
—Parties — Company  in  Liquidation — 


r  in  name  of  company  in  liquidation, 
December,  1905,  under  the  Dominion 
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Winding-up  Act,  to  recover  the  proceeds  of  500 
butter  sold  by  defendants. 

I.  F.  Hellmuth,  K.  C,  and  J.  K.  Meredith,  for  [ 
F.  Arnoldi,  K.  C,  for  defendants. 

Teetzel,  J.: — Defendants  claim  401  cases  undei 
house  receipts  dated  respectively  21st  and  26th  Se 
and  4th,  19th,  and  20th  October,  1905,  issued  by  t 
McLean  Produce  Company  Limited,  warehouse-ke< 
the  Toronto  Cream  and  Butter  Company,  and  indorse 
defendants  in  the  name  of  that  company  by  W.  1 
manager,  on  23rd  October,  1905. 

On  20th  October,  1905,  Clark  warehoused  with 
Lean  Company  45  cases,  and   on  21st  October,   I 
which  comprise  the  other  99  cases  in  question,  but 
house  receipt  was  ever  issued  for  them. 

The  Toronto  Cream  and  Butter  Company,  whic 
hereafter  refer  to  as  the  unlimited  company,  was  a 
name  used  by  Mrs.  Annie  E.  Clark,  and  the  busii 
managed  by  her  husband,  W.  A.  Clark,  under  { 
attorney. 

By  Ontario  letters  patent  dated  5th  April,  1! 
plaintiff  company  were  incorporated,  one  of  the 
being  "to  acquire  and  assume  and  continue  as  a  go 
cern  the  business  hitherto  carried  on  under  the  tir 
of  the  Toronto  Cream  and  Butter  Company."  Th< 
stock  was  fixed  at  $60,000,  $20,000  of  which  was  to 
cent,  preference  shares. 

By  agreement  dated  1st  June,  1905,  between  Mr 
carrying  on  business  under  the  said  trading  name 
first  part,  and  the  plaintiff  company,  of  the  seco 
the  former  agreed  to  sell  and  the  latter  agreed  to  ] 
all  the  property,  assets,  rights,  credits,  and  interesl 
party  of  the  first  part,  including  all  plant,  machiner 
contracts,  etc.,  together  with  "the  goodwill  of  the  s; 
ness,  with  the  exclusive  right  to  use  the  name  ' 
Cream  and  Butter  Company '  as  part  of  the  i 
the  company,  and  to  represent  the  company  a 
ing  on  such  business  in  continuation  of  the 
firm  and  in  succession  thereto,  and  the  right  to 
words  to  indicate  that  the  business  was  carried  on 
tinuation  of  or  in  succession  to  the  said  firm,"  ete. 
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itil  the  liquidation  order,  the  business 
name  of  the  unlimited  company,  in- 
lg  business,  and  it  was  not  until  some 
house  receipts  in  question  had  been 
mdants  knew  that  a  limited  company 
d  I  am  not  able  to  find  that  at  any 
>n  defendants  or  their  manager  knew 
is  asserted  to  be  that  of  the  limited 

noted  that  at  a  meeting  of  the  pro- 
the  plaintiff  company,  on  25th  July, 
sual  officers  were  elected,  a  resolution 
>  fully  paid  up  shares  of  the  common 

company  be  allotted  to  Mrs.  W.  A. 
ht,  title,  and  interest  in  the  Toronto 
Dmpany,  and  that  the  said  Toronto 
►mpany  Limited  take  over,  as  a  going 
issets,     contracts,     real     estate,     and 

interests  of  the  Toronto  Cream 
ly,  and  assume  responsibility  for 
1  as  of  1st  June.  At  the  same  meet- 
u  was  passed  that  the  property  occu- 
Cream  and  Butter  Company  Limited 
r.  Harry  Webb  for  $7,000,  to  be  paid 
f  60  shares  of  preferred  and  10  shares 
plaintiff  company,  to  be  delivered  to 
on  of  all  papers  necessary  to  a  clear 
ig  also  the  Crown  Bank  was  selected 
bank  through  which  all  the  business 
1  be  transacted;  and  the  seal  was  pro- 

>erty  was  executed  by  Mr.  Webb,  dated 
ither  the  stock  allotted  to  him  nor  that 
r  formally  issued. 

the  shareholders  of  the  plaintiff  com- 
i  October,  1905,  when  a  resolution  was 
i  confirming  the  purchase  of  the  busi- 

Toronto  Cream  and  Butter  Company, 
posed  agreement  then  read,  and  fur- 
tion  of  the  agreement  by  the  Toronto 
mpany,  Mrs.  Clark  directed  and  auth- 
to  be  executed  by  the  company  under 
1  authorized  the  directors  to  allot  to/ 


366 


THE  ONTARIO  WEEKLY  REPORTER. 


Mrs.  Clark,  or  her  nominee,  $27,500  par  value  of 
mon  stock  and  to  do  everything  necessary  to  comp 
carry  out  the  transfer  according  to  the  agreement 
take  over  and  assume  the  business  and  assets  and  1 
session  under  said  agreement. 

At  the  meeting  of  25th  July  W.  A.  Clark  was  a 
general  manager. 

The  company  never  appear  to  have  passed  an; 
by-laws. 

The  agreement  with  Mrs.  Clark  bears  the  sea 
plaintiff  company  and  the  signatures  of  the  presi< 
secretary.  I  presume  it  was  executed  after  th< 
holders'  meeting  on  20th  October,  pursuant  to  the  n 

There  is  no  record  of  any  meeting  either  of  the 
or  shareholders  subsequent  to  20th  October,  and  th 
record  of  any  other  business  of  any  kind  having  b 
in  the  corporate  name,  but  everything  was  carried  < 
name  of  the  unlimited  company,  as  before. 

The  unlimited  company  had  opened  an  account 
defendants  in  November,  1904,  following  upon 
written  by  the  company  to  the  defendants'  managei 
November,  the  material  parts  of  which  are:  "D 
Our  Mr.  Clark  called  upon  you  some  time  ago  in  : 
to  opening  an  account  in  your  bank.  We  would  ] 
line  of  from  $10,000  to  $12,000,  secured  by  warel 
ceipts  upon  creamery  butter,  to  be  stored  with  the 
Cold  Storage  Company,  or  Canada  Cold  Storage  ( 
Montreal.  Also  a  line  of  one  or  two  thousand  upon 
note,  secured  by  our  general  account  assets  as  sheu 
our  statement.  I  may  say  that  the  latter  amount 
would  only  be  required  for  a  short  time  during  tl 
season,  when  our  business  is  principally  local.     .     . 

From  the  opening  of  the  account  until  23rd 
1905,  the  bank  had  not  received  any  warehouse 
On  that  date  the  bank  account  was  overdrawn  by  $1 
and  there  was  under  discount  an  unsecured  note  f< 
due  November,  1905. 

When  the  5  warehouse  receipts  were  indorse 
bank,  on  23rd  October,  1905,  Clark,  in  the  name  c 
limited  company,  and  as  manager,  signed  a  promis 
for  $6,000  at  three  months,  "with  interest  until  pai 
was  discounted,  and  the  full  $6,000  placed  to  the 
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same  time  Clark,  in  the, name  of  the 
signed  a  hypothecation  of  the  ware- 
5sed  to  be  in  consideration  of  the  bank 
3  note  of  $6,000  and  as  security  for  its 
dants'  manager,  Mr.  Young,  says  that 
agreed  that  he  would  bring  in  further 
iifficient  to  cover  the  debt;  also,  that 
ive  been  made  if  security  had  not  been 
;>ut  there  is  no  evidence  that  the  99 
i  warehoused  on  20th  and  21st  October 
rds  specifically  referred  to  by  Clark. 

$6,000  to  the  credit  of  the  account, 
►it  balance  of  $4,258.01,  in  addition  to 
>te.    This  balance  was  thereafter  grad- 

the  time  of  the  liquidation  there  was 
$6,000  note,  a  $2,000  note  discounted 
and  an  open  debit  balance  of  less  than 


5    made    to    draw     out     the     $6,000, 

ves  it  uncertain  whether  the  company 

wed  to  do  so.     The  most  I  can  say  is 

press  prohibition  against  doing  so,  nor 

?  to  do  so. 

on  the  defendant  realized  on  the  whole 

iven  an    indemnity  to    the  warehouse 

d  the  99  cases. 

neral    questions    arise    for   determina- 

tiff  company  any  title  to  the  500  cases 
[f  the  answer  to  this  is  no,  of  course 


;  they  were  the  property  of  the  plain- 
entitled  to  the  proceeds  of  the  401 
warehouse  receipts? 
d  to  the  proceeds  of  the  99  cases? 
estion,  I  think  the  effect  of  the  agree- 
Dlark  and  the  plaintiff  company  was, 
it  was  adopted  by  the  shareholders  on 
in  the  company  all  her  business,  assets, 
nue  the  business  in  her  trade  name. 
1  adopted  of  continuing  all  the  busi- 
:he  old  company  for  the  benefit  of  the 
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new  was  objectionable  in  many  respects,  and  give: 
to  the  argument  that  there  never  was,  in  fact,  any 
of  ownership  or  control,  I  think  Mrs.  Clark  woul<3 
topped  from  claiming  any  interest  in  the  property 
subsequently  acquired  by  the  company,  except  in  In 
city  as  stockholder,  and  that,  therefore,  the  butter  : 
tion  was  the  property  of  the  plaintiffs  when  it  wa 
housed. 

As  to  the  401  cases,  I  think  defendants  are  en1 
hold  the  proceeds  thereof  by  virtue  of  sec.  73  of  tl 
Act,  now  sec.  86,  R.  S.  0.  1906  ch.  29. 

Counsel  for  plaintiffs  submitted  that  the  < 
brought  the  transaction  within  the  prohibitive  pi 
of  sec.  75  of  the  Bank  Act,  now  sec.  90,  R.  S.  C.  190( 
which  provides  that  ''the  bank  shall  not  acquire  or  1 
warehouse  receipts  or  bill  of  lading  or  any  such 
as  aforesaid  to  secure  the  payment  of  any  bill,  not 
or  liability,  unless  such  bill,  note,  debt,  or  liability 
tiated  or  contracted,  (a)  at  the  time  of  the  ace 
thereof  by  the  bank,  or  (b)  upon  the  written  pre 
agreement  that  such  warehouse  receipt  or  bill  of  h 
security  would  be  given  to  the  bank/' 

And  it  was  argued  that  the  case  was  governed 
stead  v.  Bank  of  Hamilton,  27  0.  R.  435,  24  A.  R. 
S.  C.  R.  235,  which  decided  that  a  bill  or  note  tak 
banker  is  not  "negotiated"  within  the  meaning  of  1 
tion  at  the  time  of  the  acquisition  of  the  security  \* 
person  giving  the  security,  and  to  whose  account  1 
ceeds  of  the  bill  or  note  are  credited,  is  not  at  li 
draw  against  them  except  on  fulfilling  certain  othe 
tions 

I  am  unable  to  find  in  this  case  that  the  transa 
discounting  the  $6,000  note  and  placing  the  pro* 
the  credit  of  the  overdrawn  account  was  a  mere  i 
tended  only  to  reduce  the  overdraft,  or  that  there 
restriction  against  the  customer  drawing  the  same 
the  ordinary  course  of  business,  and,  therefore,  Ha 
Bank  of  Hamilton  would  not  apply. 

This  case  is  more  like  Ontario  Bank  v.  O'Reill 
L.  R.  420,  8  O.  W.  R.  187.  In  that  case  there  was 
tion  of  a  note  and  an  actual  advance  at  the  time  of 
tion  of  each  warehouse  receipt;  although  on  most  c 
when  the  discount  was  effected  the  account  was  ov< 
that  was  in  the  ordinary  course  of  dealing,  and  the 
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prive  the  transaction  of  its  character  of 
he  note,  for  the  proceeds  were  placed 
>sal  of  the  customers,  and  the  drawings 
itinued  as  before,  and  it  was  held,  dis- 
id  v.  Bank  of  Hamilton,  that  the  ware- 
?  valid  securities. 

nay  be  the  legal  effect  of  the  transaction 
of  what  was  done  when  the  warehouse 
ied,  in  the  light  of  the  two  cases  referred 
?r  of  28th  November,  1904,  would  entitle 
le  warehouse  receipts  as  security  for  the 
stituted  the  large  overdraft  referred  to. 
my  opinion,  "a  written  promise  or  agree- 
Tehouse  receipts  would  be  given  to  the 
neaning  of  the  Bank  Act,  and  while  the 
are  not  identified  in  it,  and  a  different 
d,  I  think  when  the  customer  assigned 
ipts  it  was  the  intention  of  both  parties 
n  to  the  "written  promise"  made  when 
ened.  While  the  promise  may  not  have 
ntitle  the  bank  to  an  equitable  claim  in 
ific  performance  or  otherwise,  upon  the 
ith  the  McLean  Company,  the  plaintiffs 
xecution  of  the  transaction,  be  permitted 

tses,  I  am  of  the  opinion  that  no  ware- 
aaving  been  given  or  assigned  in  respect 
are  not  entitled  to  hold  the  proceeds, 
en  promise  or  agreement  to  furnish  any 
eceipt,  no  agreement  to  warehouse  goods 
Company,  and  no  executed  appropriation 

1  written  promise.  At  most  there  was  a 
hen  the  receipts  for  the  401  eases  were 
erence  to  further  warehouse  receipts, 
ment  being  unexecuted  and  in  violation 
td  being  beyond  the  power  of  the  bank  to 
»  equity  to  the  bank  in  reference  to  the 
Bank  of  Toronto  v.  Perkins,  8  S.  C.  R. 

2  Performance,  4th  ed.,  p.  217,  and  cases 

nsel  objected  that  the  liquidator  and  not 
d  be  plaintiff,  and  cited  Kent  v.  Com- 
3f  Charity  of  Providence,   [1903]   A.  C. 
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This  being  an  action  to  recover  the  company's  pi 
it  seems  to  me  it  is  properly  constituted  within  the  i 
ity  of  that  case.  Upon  the  objection  being  raised,  ttu 
tiffs  applied  for  leave  to  add  or  substitute  the  liquid 
plaintiff,  but  it  does  not  seem  to  me  that  any  amendi 
necessary. 

The  judgment  should,  therefore,  be  in  favour  of 
tiffs  for  the  net  proceeds  of  the  90  cases  received  by 
dants,  amounting  to  $1,198.89,  with  interest  at  5  p€ 
from  27th  January,  190(3. 

As  plaintiffs  have  failed  in  the  more  substantial 
their  claim,  the  judgment  will' be  without  costs.  The 
dants  have  also  failed  in  a  material  part  of  their  clai 
should  not  be  allowed  costs.  See  Suter  v.  Merchants 
24  Gr.  305,  where,  under  similar  circumstances,  th 
were  disposed  of  in  this  way. 


MacMahon,  J.  July  3re 

trial. 

McGUIBE  v.  GKAHAM. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land  Mc 
Clerk  of  Vendor's  Agent — Ignorance  of  Vendor  of  J 
of  Vendee — Right  to  Repudiate  on  Discovering  ' 
Duration  of  Agency — Termination  of  Authority— 
Acting  as  Representative  of  Actual  Purchaser. 

Action  by  George  F.  McGuire  against  Mrs-.  Grah 
one  Hill  for  specific  performance  of  an  alleged  agi 
to  sell  to  plaintiff  the  house  and  premises  190  Kinj 
west,  in  the  city  of  Toronto.  The  property  was  o\\ 
defendant  Mrs.   Graham. 

C.  Millar,  for  plaintiff. 

G.  H.  Kilmer,  for  defendant  Graham. 

J.  A.  Rowland,  for  defendant  Hill. 

MacMahon,  J.: — I  find  that  the  property  in  c 
was,  a  year  and  a  half  ago,  'placed  in  the  hands  of 
G.  Strath v  to  sell,  Mrs.  Graham,  the  owner,  stating  t 
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:  $8,000  for  it.     .     .     .     During  the  last 

1906,  Harton  Walker,  an  estate  agent, 
I  by  plaintiff  to  purchase  60  feet  of  land 
hout  restricting  him  as  to  price.  Walker 
tate  agents  to  ascertain  what  properties 
.  Walker  called  at  Strathy's  office  on 
1  asked  what  properties  he  had  for  sale, 
No.  190  King  street,  was  mentioned,  and 
lo  was  the  manager  of  Strathy's  office, 

when  the  property  was  first  placed  with 
but  he  thought  it  could  then  be  bought 
at  once  communicated  by  telephone  with 
lied  for  his  mother,  the  owner.  .  .  Dr. 
suiting  with  his  mother,  said  that  that 
•ted.  .  .  .  That  was  at  once  communi- 
ho  stated  that  McGuire  did  .not  wish  his 

connection  with  the  intended  purchase. 

solicitor  for  Mrs.  Graham,  prepared  an 
cate.     .     .     .     Defendant  Hill,  being  ap- 

deal  would  fall  through,  said  to  Walker, 
Lame  in  the  blank  left  for  the  intending 
h  it  through."     This  having  been  done, 

signed  by  Mrs.  Graham.  .  .  .  Mrs. 
efore  she  signed  the  document  she  asked 
:hat  Walker  replied,  "You  need  not  have 
ut    signing    that,    as    he    is  a    perfectly 


i  Smith  on  2nd  January,  1907 :  "To  cover 
to  satisfy  the  real  purchaser,  Mr.  Hill 
Mrs.  Graham,  and  he  has  since  assigned 
title,  and  interest  in  the  agreement  to 
Mr.  George  F.  McGuire.  .  .  ." 
for  decision  simply  resolves  itself  into 
am,  the  vendor,  who  was,  as  she  stated, 
idant  Hill,  with  whom  she  entered  into 
le,  was  the  manager  of  the  business  of 
rent  and  broker  for  the  sale  of  the  prop- 


was,  as  I  found  at  the  conclusion  of  the 
i  desire  to  carry  out  the  sale,  solely  for 
Graham,  his  non-disclosure  that  he  was 
rendered  the  sale  to  him  invalid  at  her 
ing  that  he  was  simply  the  clerk  or  man- 
ss  of  her  agent,  Mr.  Strathy.     .    •     • 
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[Reference  to  McPherson  v.  Watt,  3  App.  Ca 
Robertson  v.  Mollett,  L.  R.  5  C.  P.  at  p.  655,  L.  R.  1 
802;  Dunn  v.  English,  L.  R.  18  Eq.  524;  Murphy  v.  < 
2  Jo.  &  Lat.  422;  Wright  on  Principal  and  Agent,  2 
p.  15;  Story  on  Agency,  9th  ed.,  sec.  31.] 

The  argument  of  counsel  for  plaintiff  was,  that, 
Graham  had  fixed  $9,000  as  the  price  at  which  she  w 
ing  to  sell  the  property,  the  duties  of  her  agent  I 
ended  when  he  obtained  a  purchaser  at  such  price, 
(Stratliy),  through  Hill,  in  obtaining  from  his  princ 
agreement  to  sell  at  the  price  named,  wes  merely 
as  a  go-between  or  middleman  .  .  .  and,  theref o 
not  violating  any  duty  he  owed  his  principal,  the  vei 


[Reference  to  Short  v.  Millard,  68  111.  292;  Si 
Gould,  7  Lansing  (N.  Y.  Sup.  Ct.)  179;  Rupp  v.  Sa 
16  Gray  (Mass.)  398;  Mullin  v.  Keltzleb,  7  Bush  (Ky 
Ranney  v.  Donovan,  78  Mich.  318 — distinguishing 
cases.] 

During  the  argument  T  entertained  the  opinion  t 
Mrs.  Graham,  the  vendur,  had  advised  Strathy  th 
would  accept  $9,000  for  the  property,  Strathy's  offer  £ 
defendant  Hill  might  be  regarded  as  merely  bringi 
vendor  and  intending  purchaser  together,  and  would 
fore  come  within  the  above  cases  in  the  United 
Courts,  cited  by  Mr.  Millar.  But,  after  considering 
cases,  I  am  satisfied  that  they  do  not  apply  to  the  ] 
case.  What  was  done  was  not  merely  bringing  the 
and  the  intending  purchaser  together  and  leaving  tl 
consummate  a  bargain,  but  Hill,  the  manager  in  St 
office,  made  an  offer  for  the  property  as  the  actual  int 
purchaser,  which  was  accepted  by  Mrs.  Graham  in  ign 
of  his  being  the  representative  of  Strathy,  her  agent, 
she  asked  who  Hill  was,  she  should  have  been  inj 
that  he  was  an  employee  in  Strathy's  office,  and,  on  Ix 
informed,  if  she  executed  the  contract,  she  woul< 
been  bound. 

Judgment  for  defendants  dismissing  the  acti< 
against  defendant  Mrs.  Graham  with  costs,  and  as  s 
defendant  Hill    without  costs. 
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chambers. 

SOLDI  v.  COCKBURN. 

netit  of  Claim  —  Professional  Services  — 

Solicitor — Claim  for  Lump  Sum — Quan- 

Defence    of    Criminal    Charge  —  Other 

tiff  from  order  of  Master  in  Chambers, 

particulars  of  statement  of  claim. 

)laintiff. 

I.  C,  for  defendant. 

smissed  the  appeal  with  costs. 
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WEEKLY  COURT. 

Re  YOUART. 


-Gifts  to  Religious  Bodies — Statutes  of 
egislation  Permitting  Societies  to  Take 
\ain  —  Validity  of  Gifts  —  Provision  for 
Right  of  Legatees  to  Immediate  Payment — 
Rule  to  Charities — Lapsed  Gifts — Divi- 
itestacy. 

tfial  representatives  for  an  order  under 
ing  certain  questions  arising  under  the 
senior. 

on,  for  applicants. 

for  Upper  Canada  Bible  Society. 

the  Methodist  Church, 
iiielph,  for  executors. 

rohn  Youart  senior  died  in  1860,  leaving 
June,    1860,   whereby,    amongst  other 
ided  as  follows: — 

•ect  that,  after  the  death  of  my  beloved 
scate  shall  be  sold  by  my  executors  by 
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public  auction,  for  cash  or  credit  as  my  executors  m 
fit,  and  that  the  price  of  said  estate  which  is  then  sc 
gether  with  all  the  other  money  which  may  remaii 
sales  or  incomes  as  afore-directed,  shall  be  put  out 
terest  and  given  and  divided  as  follows:  first,  $100 
given  to  the  Chapel  Fund,  and  of  the  remainder  one-] 
be  given  to  the  Bible  Society  and  the  other  half  to  be  c 
equally  between  the  missionary  labours  of  the  New  C 
ion  Methodists  and  the  Preaching  of  the  Gospel  of  th< 
body  of  Christians  among  us  in  this  circuit,  which  r 
are  to  be  paid  in  the  following  manner,  viz.,  the  wr. 
the  yearly  interest  and  $50  of  the  principal  to  be  paid 
to  the  Bible  Society  from  their  half,  until  the  whole  o: 
aforesaid  half  is  exhausted,  and  the  Missionary  Societ; 
have  the  whole  of  the  yearly  interest  and  $25  of  the 
cipal  yearly  from  their  share  until  it  is  exhausted, 
they  that  preach  the  Gospel  among  us  of  the  aforess 
nomination  shall  have  the  whole  of  the  yearly  intere 
$25  of  the  principal  yearly,  till  the  whole  of  the  Pre* 
share  is  exhaust ed."  (I  have  corrected  the  orthog 
which  is  in  some  cases  unconventional.) 

The  widow  died  4th  May,  1907;  the  original  exe 
are  all  dead.  A  motion  is  made  to  the  Court:  (1)  to 
mine  the  validity  of  the  gifts  aforesaid  to  (a)  the  ( 
Fund,  (b)  the  Bible  Society,  (c)  the  New  Connexion  I 
dists;  (2)  to  determine  whether  the  moneys  should 
tained  by  the  personal  representatives  of  the  deceas 
paid  over  at  once;  and  (3)  to  determine  whether  th 
ceeds  of  the  real  estate  or  any  part  thereof  are  to  be  d 
as  upon  an  intestacy.  It  is  plain  that  the  statute  of  189! 
E.  S.  0.  1897  ch.  112,  does  not  apply,  the  testator  dyi: 
fore  1892:  sec.  2. 

The  two  gifts  (a)  and  (c)  may  be  considered  tog 
The  celebrated  gase  of  Doe  dem.  Anderson  v.  Todd,  2 
E.  82,  is  conclusive  against  the  validity  of  these  gifts, 
there  can  be  set  up  subsequent  legislation  authorizii 
New  Connexion  Methodist  Church  or  its  Chapel  Fu 
take  in  mortmain.     No  such  legislation  can  be  found 

For  some  reason — perhaps  because  that  religious 
was  rather  a  missionary  church  sustaining  very  close 
tions  with  the  parent  body  in  England — they  do  not  se 
have  6ought  such  legislation  as  the  sister  church,  the 
leyan  Methodists,  obtained  in  their  Act  of  1851,  14 
Vict.  ch.  142. 
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then,  are  void  by  the  statutes  of  mort- 

listory  of  the  New  Connexion  body  was 
iig  in  their  contention.  In  1874,  by  38 
iree  churches,  the  Wesleyan  Methodist 
he  Wesleyan  Methodist  Church  of  East 
d  the  New  Connexion,  have  their  real 
ty  vested  in  a  new  church,  which  they  . 
q,  called  the  Methodist  Church  of  Can- 
of  that  Act  the  provisions  of  14  &  15 
side  to  apply  to  such  new  church.  But 
)n  that  the  provisions  of  14  &  15  Vict. 

>  apply  retroactively  to  either  of  the  two 
with  the  Wesleyan  Methodist  Church, 
Act  had  been  originally  passed. 

church  united  with  three  other  churches 
dist  Church,"  and  by  47  Vict.  c.  88,  sec. 
lus  formed  was  given  all  the  powers,  etc., 
original  body  for  whose  benefit  the  Act 
142  was  passed,  by  that  Act.  But,  as 
retroactive  effect  given  to  this  -section — 

take  the  matter  any  further, 
ble  Society  was  sufficiently  awake  to  the 
ion  to  apply  for  an  Act.  This  is  to  be 
C7ict.  ch.  229,  and  it  gives  the  society  the 
ider  any  legal  title  whatsoever,  and  to 
I  purposes  of  the  said  corporation,  with- 
thorization,  all  property,  reaj  and  per- 
re  and  kind  soever,  which  may  hereafter 
equeathed,  or  granted  to  the  said  cor- 
rhe  wording  is  substantially  the  same  as 
imith  v.  Methodist  Church,  1G  0.  R.  199, 

entitle  the  society  to  receive  and  hold 
.  The  Act  of  1877,  40  Vict.  ch.  62,  sec. 
le  Bible  Society  "  to  take  or  hold  by  gift, 
jiy  land,  or  tenements,  or  interests  there- 
ise,  or  bequest  be  made  at  least  6  months 
>f  the  person  making  the  same/'     This 

>  have  been  passed  ex  abundanti  cautela. 
t  quoted  stand  alone,  it  would  furnish  an 

legislature  had  not  intended  to  give  by 
tion,  more  extensive  powers,  but  sec.  3 
i  Act  shall  not  be  construed  so  as  in  any 

away  from,  or  diminish  any  of  the  rights 
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powers,  or  privileges  granted"  by  the  Act  of  18  V: 
230.     I  am  of  opinion,  therefore,  that  gift  (c)  is  va 

The  second  inquiry  need  give  no  great  trouble 
provisions  of  the  will  are,  that  of  the  money^  given 
Bible  Society  the  whole  of  the  interest  for  the  year  i 
addition,  $50  of  the  principal,  be  paid  each  year. 

The  rule  which,  after  having  been  adumbrated  in 
cases,  as,  e.g.,  by  Sir  Lancelot  Shadwell,  V.-C,  in  J 
v.  Josselyn,  9  Sim.  63,  was  laid  down  clearly  by  Lord 
dale,  M.R.,  in  Saunders  v.  Vautier,  14  Beav.  115,  is 
lows :  "  Where  a  legacy  is  directed  to  accumulate  foi 
tain  period,  or  where  the  payment  is  postponed,  the  1 
if  he  has  an  absolute  indefeasible  interest  in  the  leg 
not  bound  to  wait  until  the  expiration  of  that  perk 
may  require  payment  the  moment  he  is  competent 
a  valid  discharge."  See  also  Gosling  v.  Gosling,  Johr 
per  Wood,  V.-C.  (Lord  Hatherley). 

In  the  early  stages  of  the  much  litigated  case 
went  to  the  House  of  Lords  in  1895,  under  the  name 
ton  v.  Masterman,  Wickens,  V.-C,  intimated  an  opini( 
this  rule  does  not  apply  when  the  legatee  is  a  charity,  i 
upon'  an  application  by  charities  to  stop  an  accum 
directed  by  the  will  there  in  question,  declined  so  to 
Harbin  v.  Masterman,  L.  R.  12  Eq.  559.  A  subseqiu 
plication  was  made  by  the  next  of  kin,  and  that  com 
before  Mr.  Justice  Stirling,  that  learned  Judge  thoug] 
the  Vice-Chancellor  had  not  decided  that  the  rule  in 
ders  v.  Vautier  had  no  application  to  charities,  but  thi 
he  meant  to  do  was  to  reserve  the  question  for  decisk 
later  period."  The  learned  Judge  then  considered  at 
the  question  of  the  application  of  the  rule,  and  came 
conclusion  that  the  rule  was  applicable  to  charities:  1 
v.  Masterman,  [1894]  2  Ch.  184,  pp.  187-193,  mclush 
in  that  opinion  the  Court  of  Appeal  and  subsequenl 
House  of  Lords  agreed:  Harbin  v.  Masterman,  [1894] 
184,  pp.  195-200;  Wharton  v.  Masterman,  [1895]  A.  i 

The  whole  of  the  money  to  which  the  Bible  Society 
titled  may  be  paid  over  at  once. 

The  foregoing  considerations  determine  the  answer 
third  inquiry.  First,  the  $100  in  gift  (a)  is  taken  oi 
then  the  half  of  the  remainder  is  added,  and  these  tw 
are  to  be  divided  as  on  an  intestacy. 

Costs  of  all  parties  are  to  be  paid  out  of  the  lapsec 
those  of  the  representatives  of  James  Youart  senior  b 
solicitor  and  client. 


THE 
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OYD  v.  SERGEANT. 

irisdiction  —  Division  Courts  Act,  sec. 

ght  in  Wrong  Court  as  against  Qar- 

nent  at  Trial  of  Claim  against   Oar- 

to  Jurisdiction  by  Primary  Debtor — 

Act,  sec.  16 — Common  Law  Cause  of 

of  Division  Court  Judge  —  Right  to 


int  for  prohibition  to  the  1st  Division 
f  Algoma. 

.C,  for  defendant, 
for  plaintiff. 

3  action  as  originally  framed  added  the 
Co.  as  garnishees.  Admittedly  the  ac- 
in  the  right  Court  as  against  the  gar- 
he  Division  Courts  Act,  R.  S.  0.  1897 
isputing  the  jurisdiction  was  filed  by 
but  the  garnishees  filed  such  a  notice, 
for  the  primary  debtor  objected  to  the 
>urt,  whereupon  plaintiff  abandoned  all 
Lishees.  Counsel  for  the  primary  debtor 
contended  that  the  section  (190)  was 
the  Court  could  not  obtain  jurisdiction 
endment.  He  did  not,  it  appears,  ask 
r  require  the  re-service  of  the  summons, 
\—  27 
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and  the  case  was  fought  out  on  the  merits.  The  J 
served  his  decision,  and  subsequently  gave  judgn 
plaintiff.  A  motion  for  a  new  trial-  was  refused, 
motion  is  now  made  for  prohibition. 

In  addition  to  the  objection  already  mentioned 
urged  that  this  is  an  action  under  the  Saw  Logs  Driv 
R.  S.  0.  1897  ch.  143,  and  that  the  jurisdiction  of  tl 
is  ousted  by  sec.  16  of  that  Act. 

The  Judge  in  the  Court  below,  from  a  consider 
the  case,  came  to  the  conclusion  that  an  action  la; 
common  law  and  independent  of  the  statute;  and  t 
overruled  the  objection. 

In  the  view  I  take  of  the  case,  I  do  not  think  th 
called  upon  to  examine  into  the  correctness  of  this 
The  principles  upon  which  a  motion  of  this  kind  si 
disposed  of  have  been  very  recently  considered  . 
Re  Township  of  Ameliasburg  v.  Pitcher,  13  0.  L. 
8  0.  W.  R.  915,  and  Re  Errington  v.  Court  Dou 
0.  L.  R.  75,  9  0.  W.  R.  675,  and  I  adhere  to  all  1 
said  in  these  cases.  In  determining  whether  a  cert* 
of  facts  gives  a  cause  of  action  at  the  common  law,  tt 
below  "may  .  .  .  mis-decide  the  law  as  freely  a 
as  high  an  immunity  from  correction,  except  upon 
as  any  other  Judge:"  Re  Long  Point  Co.  v.  Ande 
A.  R.401,  408.      ... 

I  do  not  suggest  that  the  decision  is  unsound.  C 
able  support  for  it*  may  be  found  in  Drake  v.  Sa 
Marie  Pulp  and  Paper  Co.,  25  A.  R.  251 ;  and  I  do 
that  Cockburn  v.  Imperial  Lumber  Co.,  26  A.  R.  1 
C.  R.  80,  decides  anything  to  the  contrary. 

(As  to  the  other  ground,  I  do  not  think  that  sec 
the  Division  Courts  Act  prevents  the  Court  from  he 
acquiring,  if  the  word  be  preferred,  jurisdiction : 
Sebert  v.  Hodgson,  32  0.  R.  157. 

The  motion  fails  and  will  be  dismissed  with  costs 
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July  5th,  1907. 

chambers. 

Be  BAETELS. 

Corpus — Motion  for  Discharge — Escape 
Custody  of  Sheriff  while  Motion  being 
ntempt  and  Crime — Motion  Retained 
t  and  Proceedings  against  Prisoner  for 


in  Bartels  senior,  upon  the  return  of  a 
1  order  for  his  discharge  from  custody 
his  extradition  to  the  State  of  New 
arge  of  perjury. 

.C,  and  N.  Sommerville,  for  Bartels. 
elland,  for  the  State  of  New  York. 

artels,  a  very  wealthy  brewer  of  the 
was,  in  the  Supreme  Court  at  Auburn 
,  1905,  convicted  of  an  attempt  to  com- 
of  a  brewery  or  malt  house  with  intent 
ranee  companies.  Sentence  being  de- 
ted  to  bail  in  the  sum  of  $15,000,  and 
>eing  forfeited  and  an  action  brought 
and  verdict  given  against  the  defend- 
eir  attorney  settled  the  action  by  pay- 
time  it  was  expressly  stipulated  that 
;tlement  of  the  bail  bond,  the  Board  of 
•esolved  that  the  criminal  proceedings 
j  interfered  with.  This  was  some  time 
1906.  In  the  meantime,  in  May,  1906, 
>een  found  against  Bartels  in  the  same 
with  perjury,  alleged  to  have  been  com- 
his  trial  for  attempt  to  commit  arson, 
le  province  of  Ontario  at  least  part  of 
L906,  a  bench  warrant  was  issued  by  the 
said  Court  for  the  arrest  of  Bartels  with 
him  before  the  Court  upon  the  indict- 
on  or  about  1st  May,  1907,  at  Niagara 
e  chief  of  police,  and,  after  proceedings 
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unnecessary  here  to  consider,  the  Judge  of  the  Coun 
of  Welland,  as  extradition  commissioner,  issued  his 
under  sec.  18  of  the  Extradition  Act,  R.  S.  C.  1906 
for  the  committal  of  Bartels  to  prison  for  surrende 
United  States. 

On  27th  June  I  granted  a  writ  of  habeas  corpus,  e 
stipulating  that  the  production  of  the  prisoner  sh 
waived,  and  this  waiver  was  expressly  agreed  to. 
July  the  case  was  argued  before  me,  and  I  reservi 
ment. 

Being  informed  by  an  officer  of  the  Court  that 
had  been  in  Toronto,  and  had  during  the  time  of  t 
ment  escaped  from  custody,  I  caused  the  registrar  tc 
the  sheriff  of  Welland,  in  whose  custody  the  priso; 
to  produce  the  prisoner  before  me,  whereupon  the  ] 
was  this  morning  informed  that  Bartels  at  noon  y 
had  escaped  from  the  sheriff,  and  had  not  yet 
arrested.  So  much  is  before  me  officially.  In  ad( 
have  been  informed  by  an  officer  of  the  Court  that  th 
of  Welland  brought  the  prisoner  to  Toronto  at  his 
that  he  brought  him  into  Court  at  Osgoode  Hall;  th* 
alone  in  the  charge  of  him,  he  went  to  a  closet,  lea 
prisoner  alone  in  the  hall;  that  upon  his  emerging  1 
the  prisoner  had  escaped.  Whether  these  statem< 
true,  I  do  not  know  judicially. 

By  the  common  law  any  one  who  is  arrested  ai 
his  liberty  before  he  is  delivered  by  due  course  o: 
guilty  of  an  escape,  and  any  one  who,  being  in  lawful 
frees  himself  from  it  by  any  artifice  and  eludes  the  ^ 
of  his  keeper,  is  guilty  of  an  offence  in  the  nature  o 
contempt,  and  punishable  by  fine  and  imprisonment : 
on  Crimes,  vol.  1,  ch.  30,  p.  567.  And  our  Crimin 
E.  S.  C.  1906  ch.  146,  sec.  190,  provides  that  "ever 
guilty  of  an  indictable  offence  and  liable  to  two  ye 
prisonment  who,  being  in  lawful  custody  .  .  . 
criminal  charge,  escapes  from  such  custody. 

Bartels  has  apparently  treated  with  contempt  1 
of  the  country  in  which  he  sought  an  asylum.  Tl 
without  considering  the  arguments  advanced  or  m 
to  deal  with  the  application,  I  retain  the  motion 
has  been  proceeded  against  for  his  violation  of  the 
leave  being  reserved  to  apply  to  me  upon  a  change 
cumstances :  see  Re  Watts,  3  0.  L.  R.  279,  1  O.  W. 
133. 
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take  it  for  granted  that  he  will  be 
utmost  diligence.  The  last  man  in 
)llar  in  the  treasury  should  be  at  the 
authorities  in  their  efforts  to  re-arrest 
laws  of  two  countries.  Our  national 
I  name  of  our  province  and  Dominion 
res  no  great  effort  of  the  imagination 
ndignation  with  which  the  people  of 
imilar  occurrence  if  a  convicted  crim- 
i  Canada  to  the  United  States  and 
escape  as  this  convict  was  here  when 
upon  another  charge.  If  we  are  to 
ther  nations,  and  our  own — if  we  are 
ith  justice  of  impartial  and  effective 
ce,  it  is  of  the  last  importance  that 
my  there  be  —  who  are  accessories  to 
I  in  his  offence  against  our  law,  be 
with  unrelenting  rigour. 

there  can  be  no  question  of  sympathy 
refugee  alleged  to  have  been  harshly 
people;  it  is  here  the  case  of  a  fugi- 
ttis  own  land  brazenly  setting  ours  at 

the  interval  will  be  utilized  by  those 
uct  of  the  extradition  proceedings  in 
fects — as  to  whether  the  alleged  de- 
)thing  at  present. 


July  6th,  1907. 

chambers. 

RONG  v.  CRAWFORD. 

m — Motion  to  Strike  out — Irregularity 
•  Convenience  —  Trial  —  Relief  Asked 
igments — Declarations  of  Oumership — 
greements. 

its  Thomas  Crawford  and  S.  R.  Clarke 
in  Chambers  striking  out  the  counter- 
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claim  of  the  appellants  against  defendants  Murdoch   Mc- 
Leod, Donald  Crawford,  and  John  McMartin. 

S.  B.  Clarke,  for  appellants. 

J.  B.  Holden,  for  defendants  Murdoch  McLeod,  Donald 
Crawford,  and  John  McMartin. 
D.  Urquhart,  for  plaintiff. 

Eiddell,  J.. — Plaintiff  brings  his  action  against  6  de- 
fendants, Nos.  2,  3,  4,  7,  and  8,  and  the  administratrix  of 
5,  as  set  out  hereafter.  He  alleges  that  before  29th  Sep- 
tember, 1904,  he  (1)  and  defendant  Donald  Crawford  (2) 
made  a  verbal  agreement  (A)  for  him  to  advance  Donald 
Crawford  (2)  moneys  and  to  have  equally  with  Donald 
Crawford  (2)  in  mining  claims  in  which  the  latter  might 
be  interested,  and  that  he  (1)  did  advance  some  money  ac- 
cordingly. 

Then  it  is  alleged  that  defendants  Donald  Crawford  (2), 
Thomas  Crawford  (3),  and  Murdoch  MeLeod  (4),  made  a 
verbal  agreement  (B)  whereby  they  were  to  have  an  equal 
interest  in  discoveries  they  made;  that  Donald  Crawford 
(2)  and  Murdoch  McLeod  (4)  did  prospect  and  plant  a  post 
in  the  mining  location  known  as  the  Lawson  mine,  which  I 
shall  call  X;  that  Thomas  Crawford  (3)  got  a  mining  loca- 
tion and  subsequently  a  patent  of  this  X.  The  statement 
of  claim  goes  on  to  allege  that  Donald  Crawford  (2)  and 
Murdoch  McLeod  (4)  pretend  that  they  made  an  agreement 
(C)  with  John  McLeod  (5)  that  John  McLeod  (5)  was  to 
have  an  equal  share  with  Donald  Cravtford  (2),  Murdoch 
McLeod  (4),  and  Thomas  Crawford  (3),  in  this  location  X. 
Then  it  is  said  that  on  29th  September,  1904,  Donald  Craw- 
ford (2),  applying  for  more  money  to  the  plaintiff  (1),  gave 
a  written  transfer  (D)  to  plaintiff  (1)  of  a  half  interest  in 
the  shares  held  by  Donald  Crawford  (2)  in  4  mineral  claims, 
amongst  them  X.  At  this  moment  Donald  Crawford  (2), 
Thomas  Crawford  (3),  and  Murdoch  McLeod  (4)  were  en- 
titled to  apply  for  a  lease  or  patent  of  X.  Afterwards 
Thomas  Crawford  (3)  obtained  the  lease,  and  subsequently 
the  patent,  but  in  trust  for  Donald  Crawford  (2),  Murdoch 
McLeod  (4),  and  plaintiff  (1). 

Then  Donald  Crawford  (2)  and  Murdoch  McLeod  (4) 
began  an  action  against  Thomas  Crawford  (3)  and  one  Her- 
bert E.  Lawson  (6)  for  a  declaration  that  Thomas  Craw- 
ford (3)  held  the  lease  in  trust  for  Donald  Crawford  (2)  and 
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Murdoch  McLeod  (4);  and  John  McLeod  (5)  and  his  com- 
mittee began  an  action  against  Thomas  Crawford  (3)  and 
others  to  have  it  declared  that  John  McLeod  (5)  was  en- 
titled to  a  quarter  interest  in  X.  These  actions  were  tried 
and  judgment  given  declaring  that  Donald  Crawford  (2), 
Murdoch  McLeod  (4),  and  John  McLeod  (5),  were  each 
entitled  to  a  quarter  interest.  Plaintiff  (1)  was  no  party  to 
these  actions.  No  conveyance  has  been  made  to  Donald 
Crawford  (2). 

The  statement  of  claim  ends  by  alleging  that  on  13th 
July,  1905,  Donald  Crawford  (2),  Murdoch  McLeod  (4), 
and  John  McLeod  (5),  entered  into  an  agreement  (E)  with 
John  McMartin  (7)  giving  him  an  option  to  buy  their  in- 
terest in  X,  but  this  was  without  the  knowledge  or  con- 
sent of  plaintiff,  and  that  John  McMartin  (7),  before  he 
exercised  his  option,  had  full  notice  and  knowledge  of  plain- 
tiff's claim. 

S.  R.  Clarke  (8)  is  made  a  defendant  in  the  style  of 
cause,  but  he  seems  to  have  been  forgotten;  at  all  events, 
he  is  not  named  or  referred  to  in  any  way  except  in  the 
style  of  cause. 

The  prayer  of  the  statement  of  claim  is  that  plaintiff 
(1)  be  declared  entitled  to  a  one-sixth  interest  in  the  loca- 
tion X.;  i.  e.,  ignoring  the  alleged  rights  of  John  McLeod 
(5),  plaintiff  alleges  that  Donald  Crawford  (2),  Thomas 
Crawford  (3),  and  Murdoch  McLeod  (4),  were  the  owners 
each  of  one-third,  and  he  (plaintiff)  was  entitled  to  half  of 
that  held  by  Donald  Crawford  (2).  A  further  prayer  is 
that  it  may  be  declared  that  the  agreement  (E)  is  not  bind- 
ing upon  plaintiff.  An  injunction,  an  account,  and  general 
relief,  also  are  claimed.    .    .     . 

Then  Thomas  Crawford  (3)  and  S.  R.  Clarke  (8)  file  a 
defence  and  counterclaim.  They  admit  agreement  (B),  ap- 
parently deny  the  existence  of  (C),  admit  the  actions  and 
the  result,  that  plaintiff  was  not  a  party  and  was  not  bound 
by  these,  and  also  the  fact  that  no  conveyance  has  been 
made  to  Donald  Crawford  (2),  and  that  the  agreement  (E) 
had  been  made.  They  specifically  deny  that  Thomas  Craw- 
ford (3)  took  as  trustee  for  Donald  Crawford  (2),  Murdoch 
McLeod  (4),  John  McLeod  (5),  or  any  of  them;  say  they 
had  no  knowledge  or  notice  of  agreement  (A)  or  agreement 
(D),  or  any  advances  to  Donald  Crawford   (2),  until  the 
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trial  of  the  actions  referred  to.  They  say  that  ai 
was  entered  with  Donald  Crawford  (2)  and  Murd< 
Leod  (4)  began  prospecting  and  were  joined  by  Jc 
Leod  (5),  and  a  number  of  discoveries  were  mac1 
Murdoch  McLeod  (4)  and  John  McLeod  (5)  applie 
lease  of  a  discovery  immediately  south  of  and  adjoii 
that  Thomas  Crawford  (3)  was  informed  of  the  d 
of  X,  but  not  of  that  of  the  other  property  nor  of 
plication  for  it;  that  Donald  Crawford  (2)  and  1! 
McLeod  (4)  proposed  to  Thomas  Crawford  (3)  thi 
McLeod  (5)  should  be  admitted  to  a  quarter  shar 
but  he  refused,  and  consequently  John  McLeod  (I 
doned  any  interest  he  might  have  in  X;  that  agreen 
terminated  on  1st  October,  1904,  and  on  10th  < 
1904,  Murdoch  McLeod  (4)  abandoned  his  claim  in 
that  thereafter  Thomas  Crawford  (3)  applied  in 
name  for  a  lease;  Murdoch  McLeod  (4)  assisting  h] 
ing  an  affidavit  in  support  as  a  disinterested  perse 
Murdoch  McLeod  (4)  and  John  McLeod  (5)  had  abi 
all  interest  in  the  discovery  X,  and  that  the  lease  wa 
to  Thomas  Crawford  (3)  absolutely.  Then  the  ] 
goes  on  to  say  that  the  sole  issue  in  the  actions  m« 
was  whether  Thomas  Crawford  (3)  held  an  undivide 
fourths  in  trust  for  Donald  Crawford  (2),  Murd< 
Leod  (4),  and  John  McLeod  (5);  that  prior  to  brinj 
actions  Donald  Crawford  (2),  Murdoch  McLeod  (4 
McLeod  (5),  and  John  McMartin  (7)  had  conspire* 
quire  the  three-fourths  interest  by  fraud,  on  the  tei 
John  McMartin  (7)  was  to  finance  the  action  (which 
and  share  in  the  proceeds  of  the  litigation;  that 
Crawford  (2)  and  Murdoch  McLeod  (4)  committed 
upon  the  trials;  that  on  8th  June,  1905,  Thomas  C 
(3)  gave  H.  E.  L.  (6)  a  license  to  prospect  and  mi: 
X,  and  afterwards  Thomas  Crawford  (3)  agreed  with 
Crawford  (2)  and  Murdoch  McLeod  (4)  to  divide  equi 
them  all  the  profits  to  arise  from  this  prospecting  a 
ing  (F);  that  this  agreement  (F)  was  without  consi 
and  procured  by  the  fraud  of  Donald  Crawford 
Murdoch  McLeod  (4).  It  is  further  pleaded  that  th< 
of  X  is  in  fee  simple  absolute  to  Thomas  Crawf« 
that  the  Ontario  Judicature  Act  ..  .  .  does  not 
mining  leases,  and  no  fiat  of  the  Attorney-General  1 
obtained.  The  Land  Titles  Act  is  pleaded,  as  also  tr 
Act  and  the  Statute  of  Frauds.     The  prayer  is  1 
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be  dismissed:  a  declaration  that  the 
alidity;  that  they  be  set  aside  for  fraud 
;tion  of  the  Court;  that  the  agreement 
F),  be  set  aside;  that  Donald  Crawford 
►d  (4),  the  administratrix  of  JohnJVlc- 
McMartin  (7),  be  restrained;  that  Don- 
lrdoch  McLeod  (4),  and  John  McMartin 
\,  costs,  and  damages  occasioned  by  the 
;s  of  this  action;  general  relief  is  also 


ade  before  the  Master  in  Chambers  by 
Crawford  (2),  Murdoch  McLeod  (4),  and 
for  an  order  setting  aside  the  counter- 
mds:  (a)  that  it  is  irregular;  (b)  that  it 
Liently  tried  in  a  separate  action;  and 
>unds.     The    Master    set  the    pleading 


lat  the  position  of  plaintiff  is  that  Donald 
itled  to  a  one-third  interest  in  X,  and 

one-half  of  that  one-third;  it  is  also 
interest  Donald  Crawford  (2)  has  in  X, 
lalf  of  that  interest.  Asking  a  dedara- 
is   Crawford   (3)   as   to  his    (plaintiff's) 

clear  that  the  question  must  be  tried 
two  as  to  what  the  actual  interest  of 
I  is.  Thomas  Crawford,  (3)  alleges  that 
I  has  no  interest  because  he  abandoned 
jht  otherwise  have  had;  that  must  be 
lat  the  judgments  under  which  Donald 

are  invalid,  having  been  obtained  by 

that  must  be  tried.  It  is  true  that 
fiese  judgments  are  bad  so  far  as  they 
(5)  a  one-fourth  interest,  but  he  does 
rantage  he  himself  (1)  may  gain  by  the 

of  his  trustee  (2).  Thomas  Crawford 
agreement  (F)  was  obtained  by  Donald 
other,  by  fraud,  and  that  Donald  Craw- 
e  no  interest  in  the  land  through  that 
estion  must  be  tried. 

;er  in  a  few  words,  plaintiff  (1)  claims, 
ling  claim,  a  declaration  that  he  is  en- 
f  one-third  or  of  such  smaller  share  of 
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X  as  Donald  Crawford  (2)  is  entitled  to;  and  that 
Crawford  (2)  is  entitled  to  one-third  or  some  smalle 
In  that  action,  the  question  whether  Donald  Crawj 
owns  any  and  if  so  what  share  in  X  must  be  tri 
Thomas  Crawford  (3)  should  be  allowed  to  set  up 
way  every  fact  which  shews  that  Donald  Crawforc 
not  entitled  to  any  share  or  not  to  such  a  large  s 
may  be  claimed  for  him.  Certain  judgments  must 
rid  of;  an  agreement  is  to  be  got  rid  of  in  order 
the  claim  of  plaintiff  made  through  Donald  Crawfc 
and  it  is  right  to  counterclaim  to  get  rid  of  these 
separate  action  were  brought  to  get  rid  of  these, 
Crawford  (3)  would  be  well  advised  to  make  plainti 
party — otherwise  upon  succeeding  in  the  action  h< 
be  met  by  a  claim  such  as  is  made  by  plaintiff  in  tl 
action  in  his  attack  upon  John  McLeod  (5).  Plaintii 
say,  "I  was  not  a  party  to  that  action,  though  you 
claimed  a  one-half  interest  in  what  Donald  Crawj 
was  nominally  entitled  to." 

I  think  the  Master  was  wrong  so  far  as  this  gr 
attack  goes. 

Then  as  the  question  of  convenience,  I  think  tl 
much  more  convenient  to  try  out  the  whole  mattei 
ownership  of  this  location  in  one  action  with  ev 
before  the  Court,  and  I  think  that,  were  two  sepa 
tions  brought,  I  should  consolidate  them,  or  at  all 
order  them  to  be  tried  together. 

The  other  grounds  set  up  are  not  based  upon 
which  can  be  decided  in  this  summary  way.  Thouj 
of  the  relief  sought  may  not  be  such  as  can  be  r 
claimed  (as  to  which  I  express  no  opinion),  and  thouj 
may  be  inartistically  asked,  I  am  clear  that  the  plei 
a  whole  should  not  have  been  struck  out. 

The  appeal  will  be  allowed  with  costs  here  and  1 
defendant  Thomas  Crawford  (3)  in  any  event  of  th< 
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July  8th,  1907. 

chambers. 

>ERLEITH  v.  PAESONS. 

)py  of  Shorthand  Evidence  Taken  in 
Allowance  between  Party  and  Party — 
\bpoena — Letters,  Attendances,  and  other 

iff  and  cross-appeal  by  defendant  from 
senior  taxing  officer  at  Toronto  of  de- 
action  for  redemption. 

aintiff. 

!.,  for  defendant. 

his  was  an  action  for  redemption,  re- 
at  for  redemption,  which  involved  the 
tge  accounts  in  the  office  of  the  Master 
ierable  oral  evidence  was  given,  begin- 
,  1905,  continuing  14th  November,  8th 
Lary,  1906,  7th  February,  all  before  the 
while  the  evidence  of  one  witness  was 
12nd  November,  1905,  before  Mr.  Bas- 
;hat  purpose  by  the  Master. 

was  taken  down  in  shorthand,  which 
fills  193  pages  of  typewriting.  I  can- 
int  is  responsible  for  any  unnecessary 
3.  At  the  close  of  the  sitting  of  5th 
,  counsel  for  defendant,  said:  "Might 
lour  that  a  day  be  fixed  now  with  refer- 
m  Mr.  Bastedo  may  be  able  to  produce 
he  evidence.  I  think  it  is  absolutely 
the  importance  of  some  of  the  points." 
good — I  will  adjourn  it  until  this  day 

raised  to  this  by  counsel  for  plaintiff; 
ered,  and,  according  to  the  usual  prac- 
n  Ordinary's  office,  one  copy  was  fur- 
r  and  one  for  the  counsel  ordering  the 
snts  per  folio  being  made  to  cover  both. 
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Defendant  inserted  in  his  bill  an  item:  "Attenc 
pay  for  notes  of  evidence,  50  cents,  and  paid  $29.25.' 
was  disallowed  by  the  taxing  officer,  and  defendant  a 

It  was  stated  before  me  that  the  taxing  officer  r 
the  item  because  he  considered  that  .  .  .  Be  Bo 
16  P.  B.  423,  prevented  him  allowing  such  an  item 
case  in  the  Master's  office.  ...  Be  Bobinson  .  . 
not,  I  think,  decide  what  has  been  suggested.    .    .    . 

Where  the  evidence  is  taken  in  shorthand,  it  is 
6ible  for  any  counsel  that  I  know  of  to  take  "such  n 
the  evidence  as  he  may  require,  as  the  case  proceeds." 
experto.  And  this  is  a  fortiori  if  the  evidence  deals 
number  of  small  items,  and  still  more  so  if  the  e 
has  been  taken  from  time  to  time  over  an  extended 

No  general  rule  can  be  deduced  from  B«  Bobin 
least  where  the  evidence  is  not  taken  in  longhand. 

I  have  examined  the  proceedings  and  availed  m} 
such  information  as  could  be  furnished  me  by  the 
grapher  in  the  office  of  the  Master.  From  such  in< 
am  of  opinion  that  the  evidence  was  properly  orders 
that  the  costs  thereby  incurred  "were  necessary  and 
for  the  attainment  of  justice  and  defending  the  rij 
the"  defendant. 

I  see  no  good  reason  why  such  evidence  should 
allowed  (under  the  practice  in  vogue)  in  the  Master 
— as  it  may  be  to  counsel  under  other  circumstanc 
Gage  v.  Canada  Publishing  Co.,  19  C.  L.  J.  175,  3  C 
267,  a  judgment  of  Proudfoot,  J.,  after  consultatic 
Boyd,  C. 

The  price  seems  to  be  right. 

The  appeal  of  defendant  will  be  allowed  wit! 
which  may,  at  his  option,  be  added  to  his  claim. 

Plaintiff  also  appeals,  his  appeal  covering  some  3^ 
in  all. 

1.  Attended  by  plaintiffs  solicitor  on  inspection 
of  our  productions 

Of  this  $2  was  allowed.     The  objection  is  base 
.    .    .    Brown  v.  Sewell,  16  Ch.  D.  517.    .  • .    .    In 
to  this  decision  it  is  to  be  observed  that  there  was  n 
item  allowing  costs  for  attending  on  such  inspects 
Wilson's  Judicature  Act,  2nd  ed.  (1878),  pp.  459-465 
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now:  McKenzie's  Yearly  Practice,  1907, 
the  former  tariff  there  is  a  fee  allowed 
nspect  or  produce  for  inspection  docu- 
n  any  pleading  or  affidavit  pursuant  to 
•  xxxi,  r.  14 — our  Con.  Rule  469  (1): 
on's  Judicature  Act,  2nd  ed.,  p.  459; 
37,  p.  1077. 

i  item  as  our  No.  90,  which  allows  costs 
of  documents  when  produced  under  or- 
l  case,  therefore,  does  not  govern;  the 
en  reduced  to  $2,  as  it  has  been  by  the 

discretion,  and  the  discretion  rightly 
ame  remark  applies  to  3. 
advising  on  evidence.  It  is  argued  that 
3e  allowed  upon  taking  accounts  in  the 
es  for  counsel  are  allowed  for  counsel 
ace  to  the  Mastet^(item  155),  and  I  am 
id  why,  that  being  so,  tariff  item  157 
ustify  the  taxing  officer  to  allow  a  fee 
e.  If  I  am  permitted  to  appeal  to  my 
would  say  that  the  taking  of  accounts 
scrutiny  of  evidence  and  winnowing  out 

any  part  of  a  counseFs  practice. 

fact  decided  against  the  appellant. 

of  discretion. 

$10  for  attending  on  return  of  motion, 
ng  officer  to  $2,  is  justified  by  item  91. 

nt  to  call   50c.     .02c. 

that  the  client  would  have  had  to  call 
at  the  solicitor  should  have  waited  for 
lo  not  think  so.  Then  it  is  said  that  the 
lcluded  in  the  instructions  given  when 
I  think  not,  and  the  quotation  from 
p.  118,  does  not  assist, 
all    day  making  copies    of    entries    in 

$10.00 

eting  copy  of  entries  in  book  in  Master's 

$10.00 

[  is  cited  as  against  this  charge,  but  I 
e  relevancy  of  that  case  here.    This  was 
per  folio,  and  is  justified  by  item  57. 
?rs  of  discretion. 
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13.  It  is  said  that  5  items  here  are  not  allowab; 
tariff.  I  need  not  refer  specially  to  the  tariff  it 
the  objection  is  baseless. 

14.  Attended  by  defendant,  going  over  account 
charge  of  plaintiff,  considering  and  advising  on  (> 
$5,00,  reduced  to  $4  by  taxing  officer,  is  properly  all 

15.  Feb.  3.  Attended  by  plaintiff's  solicitor,  going 
counts  thoroughly  and  discussing  and  making  list  o: 
cannot  be  agreed  upon,  and  arranged  that  same  be  j 
to  Master  and  evidence  and  agreement  confine 
to 

16.  Feb.  6.  Attended  by  T.  Hislop,  going  over 
when   he    admits    certain    of    accounts    and    initia 

These,  allowed  by  the  taxing  officer  at  $5  in 
proper  charges  under  item  142. 

17.  Subpoena.  It  is  argued  that  once  a  subp 
been  procured  in  aff^  action,  no  second  subpcen 
be  obtained,  and  Eule  480  is  appealed  to,  to  sup| 
contention.  Counsel  for  plaintiff  upon  the  argumei 
that  it  was  his  practice,  after  having  used  a  subj 
one  day,  to  alter  it  for  use  in  the  same  action  if 
quired  to  subpoena  witnesses  for  a  subsequent  occj 
hope  that  he  is  singular  in  that  practice.  Once  a 
has  been  used  to  bring  the  witnesses  who  are  req 
be  sworn  at  any  sittings  of  the  Court,  whether  at  r 
or  in  the  Master's  office,  it  is  proper,  and  I  think  n 
to  procure  a  new  subpoena  for  the  witnesses  to  be  e 
upon  a  subsequent  day.  I  am  not  now  discussing 
which  it  is  known  in  advance  and  before  the  first 
that  a  certain  witness  will  be  required  at  a  particu 
day — or  even  at  any  time  in  the  future.  In  that 
witness  may  be  subpoenaed  before  the  first  sitti 
told  that  he  will  be  needed  upon  the  day  certain, 
he  will  be  notified  of  the  day  upon  which  he  will  be 
I  am  not  deciding  that  such  a  subpoena  and  noti( 
be  effective,  but  simply  that  it  would  not  be  improp 
after  the  first  day  of  the  sittings  it  would  be  irre 
alter  the  date  in  the  subpoena,  and  a  witness  sen 
a  subpoena  on  its  face  for  a  day  then  past  could 
compelled  to  obey  the  subpoena. 

This  objection  is  overruled. 

18.  A  matter  of  discretion  and  fact. 
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ending  at  Master's  office  and  arranging 

m  Friday   23rd  inst $1.00 

ig  officer  at  50  cents,  and  not  further 
rt  it  to  explain  the  following,  which  is 
axable" — "Attended  by  client  and  advis- 

.' 50c." 

t)6,  and  in  lieu,  of  a  letter, 
d  depending  upon  facts. 

leave  authorities  with  Master  ....  50c. 

It  is  argued  that  this  is  included  in  tne 
link  not.  It  is  not  usual  for  counsel  to 
>,  and  the  office  boy  must  be  made  to 

er  from  Mr.  Hislop  with  agreement  and 
laster,  perusing  and  considering  .  .  .$2. 
and  properly  so  by  tariff  item  89.  It 
Hislop  that  it  was  not  much  of  an  affi- 
leed  perusal.  I  cannot  think,  however, 
Duld  be  justified,  upon  receiving  an  affi- 
he  solicitor  on  the  opposite  side,  in  say- 
is  another  of  that  man's  affidavits;  I 
to  the  waste  paper  basket."  It  might 
it  that  migjit  be  the  proper  destination 
icarcely  be  considered  safe  for  any  solici- 
;  granted. 

ister  with  objection  to  reception  of  e vi- 
ed by  plaintiff     .     .     .     $1.00. 
lg  officer  at  50  cents, 
islop  with  copy  of  letter  to  Master  .  .  . 

lg  officer  at  50  cents. 

>s  and  unnecessary.    I  do  not  so  find. 

counts,  considering  and  taking  instruc 

niary  accounts     .     .     .     $5.00. 

Qg  officer  at  $2.     Covered  by  item  38. 

?ounts  and  finally  settled  and  preparing 

ant    .     .     .     $5.00. 

ng  officer  at  $1 — not  too  much,  I  think. 

fees,  it  is  argued,  should  have  been  al- 

»nce,  as  it  is  said  no  important  point  or 

1.    I  am  unable  to  agree.    I  think  that 
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the  taxing  officer  rightly  exercised  the  discretion  gi 
by  the  Rules,  and  that  the  provisions  of  tariff  it 
and  156  were  rightly  applied. 

On  all  the  points  taken,  this  appeal  fails,  and  ii 
dismissed  with  costs;  these  costs  defendant  may,  i 
vised,  add  to  the  mortgage  claim. 

I  lay  down  my  pen  with  some  regret;  it  is  such 
as  these  which  relieve  the  dull  monotony  of  life  in 
days. 

Since  the  above  was  written,  I  have  had  the  a< 
of  a  conference  with  my  Lord  the  only  surviving  t 
those  who  constituted  the  Court  which  decided  R< 
6on;  and  I  am  by  him  authorized  to  say  that  I  have  < 
interpreted  that  case,  and  that  the  Court  never  : 
to  lay  down  the  rule  that  copies  of  depositions 
Master's  office  could  in  no  case  be  allowed  on  taxa 
tween  party  and  party  or  otherwise. 
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mohib  it  ion — Di  v ision  Court — Territoria  I 
$e   of  Action,   where   Arising — Action 
s  Sold — Plaintiff  Consenting  to  Trans- 
Motion  for  Prohibition  Launched. 

ant  Brown  for  the  costs  of  a  motion 
hibition  to  the  5th  Division  Court  in 
1,  in  the  circumstances  stated  in  the 

r  defendant  Brown, 
laintiff. 


efendant  Brown  lives  in  Seaforth,  in 
Plaintiff  resides  and  carries  on  busi- 
nder  a  firm  name  at  Ingersoll,  in  the 
On  20th  February,  1907,  a  summons 
ance  of  plaintiff  against  defendant  from 
rt  in  the  county  of  Oxford  for  $18.30, 
count  for  goods  supplied  and  interest 
ivas  served  upon  defendant  in  Seaforth, 
te  note,  disputing  not  only  the  claim 
tion  of  the  Court.  He  alleges  that  n 
s  firm  shortly  afterwards  saw  him  in 
vouring  to  arrange  a  settlement,  said 
I  have  to  be  tried  in  Seaforth,  lmt  that 

14—28 
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plaintiff's  firm  wished  to  save  the  necessity  of  c 
Seaforth,  and  so  would  like  to  arrange  a  settleme 
chell  Thomas  Buchanan  makes  an  affidavit  and 
"there  is  no  member  of  plaintiff's  firm  other  tha 
and  neither  I  nor  any  agent  of  mine  had  any  aul 
do  what  is  stated  in  said  paragraph  to  have  taken 
to  decide  what  Court  had  jurisdiction  to  try  this 
confess  my  inability  to  understand  this. 

However  that  may  be,  a  letter  is  written  to  the 
the  Oxford  Court  by  defendant's  solicitor,  from 
a  few  days  after  the  alleged  interview,  in  which 
that  plaintiff's  agent  had  been  in  Seaforth  during  1 
and  admitted  to  defendant  that  the  Oxford  Cour 
jurisdiction,  and  that  the  case  must  be  transferrer 
forth.  He  adds:  "The  defendant  resides  here,  the 
tion  took  place  here,  and  under  no  circumstances  c< 
Court  have  jurisdiction.  Bring  this  letter  to  the 
of  the  Judge,  and  see  that  the  case  is  transferred  I 
view  of  plaintiff's  agent's  admission,  I  did  not  thin 
to  send  a  witness  down  to  attend  Court.  I  will  d 
you  to  have  this  attended  to." 

At  the  first  sitting  of  the  Oxford  Court  the 
the  County  Court  was  not  present,  and  the  soli 
plaintiff  was  acting  Judge,  and,  as  the  clerk  writ 
dant's  solicitor,  he  "only  tried  cases  he  was  not  i 
in  himself.    I  shewed  the  acting  Judge  your  letter. 

At  the  next  sitting  of  the  Oxford  Court  defer 
not  attend,  but  the  matter  was  gone  on  with  in  his 
and  judgment  given  for  plaintiff  for  $15.70  and  $3 
although  the  clerk  says,  "I  shewed  your  letter    . 
the  Judge." 

Defendant's  solicitor,  upon  being  notified  by  1 
of  what  had  been  done,  at  once  wrote  to  plaintiff, 
the  first  letter  he  had  written  to  the  clerk  of  th 
Court,  and  notifying  plaintiff  "  unless  you  at  once  i 
that  you  are  willing  to  have  said  judgment  vacated 
action  properly  transferred  to  the  2nd  Division  Coui 
of  Huron,"  a  motion  would  be  made  for  prohibition, 
upon  plaintiff  writes  ..  .  .  and  asserts  his  righl 
intention  to  enforce  the  judgment.  The  letter  i 
ten  on  6th  April.  On  15th  April  notice  of  ra 
prohibition  was  served  upon  the  Judge  of  the  Coui 
of  Oxford,  returnable  19th  April.  On  16th  April 
plaintiff  made  an  affidavit  saying  that  he  is  infoi 
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at  intends  to  move  for  prohibition; 

►  incur  any  risk  or  question  of  costs, 
•es  that  the  case  should  be  transferred 
Uourt  of  the  county  of  Huron,  I  am 
pnent  entered  herein  should  be  set 
ade  transferring  the  suit  to  the  2nd 
s  county  of  Huron. "  An  order  was 
cation  of  plaintiff,  setting  aside  the 
rring  accordingly.  So  much  appears 
1.     .    .    . 

ok  place  between  the  solicitors  for 
?osts,  and,  at  the  suggestion  of  plain- 
ot's  solicitor  also  wrote  plaintiff.  This 
.  and  so  at  last  a  notice  of  motion 
,  1907,  that  plaintiff  should  pay  the 
igs  taken  for  prohibition.  .  .  . 
led  to  these  costs  if  prohibition  would 
[id  certainly  there  is  nothing  in  the 
■act  or  word — which  entitles  him  to 
tion. 
dly  Tesides  at  Seaforth,  and  he  swears 

>  in  question  in  said  action  were  ar- 
wn  of  Seaforth  or  by  correspondence, 
he  dealings  was  I  at  any  time  within 
aid  5th  Division  Court  of  the  county 


vears:  "It  is  entirely  untrue  .  .  . 
tactions  in  question  in  this  suit  were 
town  of  Seaforth.    The  whole  of  the 

.  were  sold  to  defendant  on  orders 
ar  at  the  said  town  of  Ingersoll,  where 
is,  and  in  no  other  way;  and  payments 
\e  made  at  Ingersoll,  where  the  goods 
defendant,  and  were  so  made." 
ras  had  at  the  instance  of  defendant 
idvised,  cross-examine  Buchanan  upon 
i  not  done  so.  I  presume,  then,  that 
at  agree  as  to  the  facts,  and  that  de- 
swearing  to  what  he  considered  the 
facts.  At  all  events  for  the  purpose 
ist  accept  plaintiff's  statements.  But 
i  the  affidavit  which  he  makes  to  meet 

is  taken  strictly.     .     .    . 


3UG 


Til  E  OS  TAMO   WEEKLY  HE  1*0  UT  Hit 


[Reference  to  In  re  Doolittle  v.  Electrical  M; 
and  Construction  Co.,  3  0.  L.  R.  460,  1  0.  W.  R.  2 
v.  Reid,  8  0.  W.  R.  623,  763.] 

Taking  plaintiff's  affidavit,  he  does  not  preten 
goods  became  the  goods  of  defendant  at  Ingerso 
the  goods  need  not  be  received  by  defendant  befo: 
attaches  to  defendant  for  the  price.  Prima  faci< 
of  the  goods  must  be  made  at  the  time  or  t 
money  the  price  thereof  is  payable,  and  I  se 
to  indicate  that  defendant  here  could  not  traveri 
livery  to  him.  Such  delivery  would,  of  course,  i 
sence  of  some  special  agreement  such  as  is  not 
here,  be  outside  of  the  jurisdiction  of  the  Oxford 

The  case  is  not  like  Re  Noble  v.  Cline,  18  0.  R. 

The  action  should,  therefore,  not  have  been  I 
that  Court,  and  plaintiff  will  pay  the  costs. 


July  l: 

DIVISIONAL  COURT. 

HOUSE  v.  BROWN. 

Contract — Sale  of  Goods — Provisions  as  to  Pay  met 
— Deferred  Payments  to  be  Agreed  upon  Subs* 
Incomplete  Contract — Vendor  not  Entitled  to 
Purchaser  Taking  Possession  of  Goods  to  Tes 
turning  Same — Dismissal  of  Action — Costs. 

Appeal  by  defendant  from  judgment  of  Mor 
J.  of  County  Court  of  York,  in  favour  of  plainti 
recovery  of  $145,  the  price  of  a  "House  cold  tii 
awarded  as  damages  for  breach  of  contract  to  pui 
same. 

F.  M.  Field,  Cobourg,  for  defendant. 
F.  E.  Hodgins,  K.  C,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J., 
J.,  Anglin,  J.),  was  delivered  by 


Anglin,  J. : — The  contract  between  the  parti 
date  7th  April,  1906,  is  in  the  following  terms : 
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"  ORDEB. 
"(Cobourg,  Ont),  April  7th,  1906. 
onto,  Ont. 

urchase  from  you  one  No.  one  House 

please  ship  to  me  at  Cobourg,  county 

ut    ....    190..  for  which    .    .   \ 

.    .    .    f.  o.  b.  Toronto,  Ont.,  as  foi- 

.     and  I  agree  to  execute  notes  as 

due 190.. 

"     190.. 

"     190.. 

"     .190.. 

"     190.. 

"     190.. 

"     .190.. 

"     ..190.. 

>  be  made  as  soon  as  I  have  had  suffi- 
irrival  of  the  machine  at  destination 
ee  that  it  is  in  proper  Working  order, 

calls  to  instruct  me ''how  to  operate 
?  be  found  to  be  defective  in  either 
f  you  immediately  and  to  take  said* 
»reafter  as  it  is  repaired  or  replaced 

nachine  to  remain  in  Julius  F.  House 

paid.     Said  notes  to  bear  no  interest 

ach  of  said  notes  shall  be  a  lien  upon 

1. 

with  the  understanding  that  you  are 

ne  subject  to  your  printed  warranty, 

according  to  your  printed  instruc- 
igree  to  do,  and  if  on  receipt  of  this 

to  do  the  work  claimed  for  it,  I  will 
ediately  apply  to  you  for  instructions 

and  in  the  event  we  cannot  agree  as 
capable  of  doing  what  you  claim  for 
bide  by  the  decision  of  disinterested, 
the  usual  way. 
dge  a  copy  of  this  order  at  this  date. 

Geo.  M.  Brown, 
subject  to  the  approval  of  Julius  F. 
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The  agent  of  the  vendor  communicated  to  the 
a  circular  which  contained  the  following  clause :  * 
of  House  cold  tire  setter  No.  1  is  $145,  c.  o.  b.  cai 
Canada;  $40  c&sh;  balance  in  payments  as  may 
on;  and  a  discount  of  $10  will  be  allowed  for  full  < 
ment  within  10  days  after  receipt  of  machine." 

By  the  evidence  taken  at  the  trial  it  was  s 
the  dates  of  the  deferred  payments  were  to  be  a^ 
subsequently  by  the  parties,  and  a  letter  of  10th  1 
from  plaintiff  to  defendant  contained  this  sei 
note  that  you  have  left  the  date  of  your  deferrec 
to  be  decided  upon  when  my  agent  calls  on  you  t 
a  letter  of  8th  May,  1906,  to  defendant,  plaintif 
f ers  to  the  fact  that  "the  times  and  amounts"  of  tl 
payments  are  still  to  be  settled. 

The  machine  was  shipped  to  defendant  abou 
die  of  April,  and  was  taken  by  him  from  the  Gr 
station  rit  Cobourg.  He  tested  the  machine,  ai 
May  decided  to  return  it,  writing  on  that  date 
tended  for  plaintiff,  but  which,  however,  did  not 
until  22nd  May.  In  this  he  states  that  he  has  i 
tire  setter  back  to  the  vendor,  and  intends  to 
order,  upon  the  ground  that  the  machine  would  i 
*  the  work  required  of  it.  The  present  action  wa 
19th  July,  plaintiff  claiming  to  recover  the  price 
chine  sold  to  defendant,  or,  in  the  alternative,  <] 
breach  of  contract  to  accept  and  pay  for  the  san 

For  the  appellant  it  was  urged  that  the  evide 
a  parol  collateral  agreement  that  there  should 
tract  between  the  parties  unless  the  machine  wj 
of  after  test  by  defendant;  that  the  machine  de 
not  that  which  was  ordered ;  and  that  there  was 
to  warrant  a  finding  that  the  machine  had  been 
defendant. 

We  expressed  our  opinion  in  the  course  of  th 
-  that  upon  none  of  these  grounds  could  the  ap] 
ceed.  Counsel  for  the  respondent  was  heard  on' 
question  whether,  in  view  of  the  fact  that  the 
amounts  of  the  deferred  payments  were  to  be 
of  further  agreement  between  the  parties,  there 
ing  contract  of  sale  for  breach  of  which  the  pla 
be  entitled  to  damages. 

It  is  well  settled  law  that  to  render  a  conti 
complete  there  must  be  a  price  ascertained  or  as 
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er,  6  Moo.  P.  C.  116,  132.  Where  the 
reference  to  price,  the  law  will  infer  a 
able  price,  which  can  be  ascertained  by  a 
rties  agree  to  sell  for  a  reasonable  price 
reasonable  price  may  be  ascertained  in 
it  is  otherwise  where  the  agreement 
•  mode  of  ascertaining  the  price.  The 
,t  case,  compel  the  parties  to  submit  to 
ascertainment;  and  where  the  mode  of 
ed  for  is  the  future  agreement  of  the 
element  of  the  contract  of  sale  is  left 
o  completed  contract  which  can  be  en- 
y,  14  Ves.  400.    .    .    . 

ttkowsky  v.  Wasson,  71  N.  C.  451,  456; 
p.  69;  Clarke  v.  Westroppe,  18  C.  B. 
tell,  2  Ired.  36.] 

e  any  real  distinction  between  an  agree- 
he  price  to  be  fixed  by  future  negotia-. 
arties  and  an  agreement  which  names 
ding  for  deferred  payments,  relegates 
is  the  determination  of  the  times  and 
jrred  payments.  It  will  be  noticed  that 
of  7th  April  above  quoted,  it  is  pro- 
rred  payments  shall  not  bear  interest, 
terest,  the  length  of  the  periods  within 
\  made  might  be  of  great  importance  to 
chaser;  but  with  a  provision  excluding 
ince  of    this    undetermined  element  is 


a  definite  provision  in  a  contract  fixing 
;es  of  payment  of  deferred  instalments 
renders  a  contract  incomplete  and  un- 
it is  contemplated  that  these  matters 
of  further  negotiations  and  future  set- 
parties  themselves,  is  well  established : 
pne,  4  App.  Cas.  311;  Bristol,  Cardiff, 
a  Bread  Co.  v.  Maggs,  44  Ch.  D.  616; 
tyne,  10  0.  L.  R.  319,  5  0.  W.  R.  666. 

i  the  Court  had  to  deal  with  contracts 
tnce,  and  proceeded  upon  the  rule  that 
ich  has  passed  between  the  parties  must 
eration  in  determining  whether  or  not 
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there  is  a  completed  contract  and  what  the  contrac 
it  was  because  the  consideration  of  the  entire  correi 
made  it  manifest  that,  although  the  price  was 
amounts  of  the  deferred  payments  and  the  dates 
the  same  should  become  payable  were  left  to  be  sut 
agreed  upon  by  the  parties,  that  it  was  held  that  1 
in  fact,  no  completed  agreement  between  them. 

I  can  see  no  distinction  in  principle  between  * 
and  the  present,  where  the  memorandum  of  the 
itself  shews  upon  its  face  that  the  amounts  and  du 
the  deferred  payments  were  left  to  be  settled  1 
negotiations,  and  the  subsequent  letters  of  tl 
(plaintiff)  shew  that  this  was  his  understands 
situation. 

McGibbon  v.  Charlton,  decided  in  the  Court  < 
for  Ontario  on  24th  December,  1902,  and  not  reporl 
1  0.  W.  R.  828),  is  a  decision  to  the  like  effect.  In 
the  price  was  ascertained,  but  the  agreement,  as  fc 
vided  that  payment  should  be  made  within  90  c 
shipment,  or,  if  the  purchasers  desired  more  thai 
for  part,  interest  was  to  be  paid  on  such  part  aft 
days.  Maclennan,  J. A.,  in  delivering  the  judgnie 
Court,  pointed  out  that  it  was  left  uncertain  whet 
was  to  be  given  for  90  per  cent,  or  10  per  cent.  oJ 
chase  money,  and  equally  uncertain  whether  the 
credit  should  be  short  or  long,  and  for  these  reason 
traet  was  held  to  be  incomplete  and  unenforceable. 

In  Wardell  v.  Williams,  62  Mich.  50,  a  contra^ 
sale  of  a  farm  at  a  fixed  price  provided  that  a  port 
purchase  money  should  be  paid  by  the  giving  of  a 
The  agreement  further  stated  that  the  farm  had 
divided  into  lots;  that  the  parties  were  to  agree  to 
tion  of  each  lot;  and  that  the  purchaser  should  b< 
upon  payment  of  the  amount  so  fixed  as  the  valr 
lot,  to  the  discharge  of  any  lot  the  value  of  whicl 
The  Court  held  that  this  contract  was  incomplete  ; 
forceable,  in  the  absence  of  an  agreement  as  to  th 
the  several  lots.     Again  in  Gates  v.  Nelles,  52  1 
a  contract  for  the  sale  of  an  interest  in  a  business 
price  contained  a  provision  that  the  purchaser  si 
fc'  sufficient  security  for  the  payment  of  an  indeb 
the  business  and  of  the  purchase  price/'    This  wi 


hoi  si;  i.  iwowx* 


4U1 


tad  ananforcefrble  agreement,  beeouae 

legotiationa  and  agreement  as  to  the 
eeurity  to  be  given, 

ir  the  fact  that  the  purchaser  took  poesetf* 

CT,  and  retained  if  fur  a  time  for  the  pur* 

s.  affrrts  the  i ; g I  i-  of  i!"-  parties,     Foa- 

end  the  machine  vrae  tested  |«i.u>iiiiiit  to 

nK'jit.  made  between  the  parties :  it 

n  my  opinion  ribed  to  an  implied 

the  price  named  in  the  contract  or  at  a 

i  stated  in  W i tt ko w sky  v.  Wasso a,  1 1 ) o i kg h 

[i  delivered  to  the  vendee  under  a 

(■"Mipletc?;,  it  is  still  constructively  in  the 

having  provided  that  there  should  be  a 

he  fixed  by  themselves  by  subsequent 

[»  tssihle  fur  tin-  (Nmrl  b*  substitute  itself 

,  making  for  fliera  an  agreement  whieu 
for  themselves,  to  determine  either  vslut 
shall  be  or  that  there  ehall  be  no  period 


here  wai?  no  completed  eon  true  t  be! 
i  plaintiff's  action  therefore  Tail?. 

bowever,  did  not  reject  the  machine  upon 
PG  W9B  no  contract  but  insisted  on  other 
Lied  to  establish.  It  i<  impossible  ' 
aintifl  would  have  taken  had  the  dtfend- 
aerted  thai  th^re  was  no  completed 
\\n<  mnvlv  mentioned  in  the  course  rf 
County  Court  Judge.  The  dcfendanl 
what  were  his  main  grounds  of  dri 

chine  for  an  undue  length  of  n ,  ami, 

bees  complete  and  binding  upon  him. 
ition  of  his  agreement  not  to  do  so,  1  ;H 
V  an  opportunity  t«i  demonstrate  its  capa- 
iv.juired  of  it.  Having  regard  to  all  the 
add  appear  to  be  equitable  that  neither 
unv  costs  of  the  net  ion.  But  plaintiff, 
llv  opposed  defendant's  appeal,  should 
\l  to  defendant. 
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RlDDELL,    J. 


July   12tu,   190T. 


CHAMBERS. 


Ke    TOBON'TO    AND    NIAGARA    POWER    00.    AXD 

WEBB. 

CoxU — Payment  mil  of  Court — Monnf  poU  in  by  Com 
for  fjtrir  oivn  CotwGnitnce —  BmUtMtff  Act  —  Lands  Ar- 
f/nirt'ii  hy  Company — Vesting  Order. 

Mut ion  for  payment  out  of  a  sum  in  Court  and  for  coafci 
against  the  company, 

V?,  E.  Middleton,  for  the  applicants. 

Mi  em  est  en,   Ji  ami  I  ton,   for  the  company. 

RiDDELL,  J.:— The  late  John  Webb,  in  September,  W 
bought,  and  from  thence  to  the  time  of  his  death  was  in 
continued,  absolute,  and  uninterrupted  possession  of  certain 
land  in  the  township  of  Sal  Hi  ret.  He  died  in  1892,  hs 
made  his  will,  whereby,  after  appointing  his  sons  John  Ed- 
ward and  George  Frederick  Webb  ainl  one  Robert  Reuben 
Morgan,  oxcrutors  and  trustees,  he  directed  that  his  said 
trustees  should  **  at  such  time  or  times  and  in  sueh  man- 
ner  as  they  may  think  fit,  sell  *  .  such  part  of.  .  < 
real  .  .  estate  as  shall  he  necessary  .  ."  and  pay  debts, 
etc,  Th*k  remainder  of  his  veal  estate  w&b  devised  to  hi* 
trustees  in  trust  for  his  wife  for  life,  and  thereafter  to  his 
children,  with  a  direction  that  the  trustees  might,  upon  re- 
quest of  the  wife,  at  their  discretion,  sell  any  part,  ami 
that  after  her  death  they  might  sell  and  divide  the  proc 

The  Toronto  and  Niagara  Power  Company  were  in 
porated  by  the  Dominion  Act  2  FA\\\  VIL  eh,  H'-  ;  their 
\i -t  made  applicable  to  their  undertaking,  sees.  136*189  of 
the  Bail  way  Act,  1888,  i.e.,  51  Viet,  eh.  2<>  (D.)  The  com- 
pany made  an  agreement  with  the  trustees  to  buj  a.  portion 
of  the  land  for  $1,000,  bat,  not  being  satisfied  with  the 
title,  they  paid  this  sum  into  Court  under  see,  167  of  UN 
Railway  Act  of   1 

Application  is  now  made  for  the  payment  out  of  this 
sum  to  the  persons  entitled  and  for  the  costs  to  be  pall 
by  the  company.  The  company  do  not  oppose  the  payment 
out.  but  ask  that  the  costs  be  paid  by  the  applicants!:  and 
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ask  for  a  vesting  order.  I  do  not  think  a 
>cessary,  as  sec.  167  (K.  S.  C.  1906  ch.  37. 
vides  that  the  "  agreement  shall  be  deemed 
f  the  company   to  the  land  therein  men- 

a  Be  Canadian  Pacific  E.  W.  Co.  and  Byrne, 
?d  that  the  rule  laid  down  by  the  Chancellor 
P.  B.  84,  is  8 till  applicable  in  cases  to 
ormerly  applied.  And  here  the  company, 
heir  own  purposes  , which  land  they  might 
owners  would  not  or  could  not  make  a  valid 
eir  own  purposes,  and  not  for  the  advan- 
itled  to  the  purchase  price  of  the  land, 
;o  Court.  I  think  that  the  company  must 
his  motion.  In  my  view  the  payment  of 
^asional  motion  such  as  this,  is  a  very  tri- 
for  the  extraordinary  powers  given  to  this 


Joly  12th,  1907. 

CHAMBERS. 

DIEHL  AND  CAEEETT. 

\rs  —  Bondholders  —  Priorities — Scheme 
zment — Bondholder  Attacking — Leave  to 
against  Receivers. 

Clement  for  an  order  authorizing  him  to 
gainst  the  receivers  of  the  Imperial  Paper 
Limited,  in  the  circumstances  mentioned 

,  for  the  applicant. 

for  the  receivers. 

K.C.,  and  Frank  McCarthy,  for  two  sets 


-The  Imperial  Paper  Mills  of  Canada, 
pany  incorporated  under  the  provisions  of 
anies  Act. 
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On  5th  October,  1903,  the  directors  of  the  compan; 
a  by-law,  No.  52,  for  an  issue  of  bonds  to  the  am 
£200,000,  to  be  secured  by  a  mortgage.  This  by-1 
sanctioned  by  the  shareholders  on  16th  Novembei 
and  the  bond  issue  was  accordingly  made.  The  aj 
Clement,  is  the  holder  of  bonds  of  that  issue,  of  1 
value  of  £2,000. 

A  meeting  of  the  holders  of  the  bonds  of  this  is 
called  for  Monday  8th  April,  1907,  at  the  offices  of  t 
pany,  No.  62  London  Wall,  London,  England,  to  c 
and  if  approved  to  pass,  a  resolution  consenting,  or 
of  all  the  holders  of  the  bonds  of  the  said  issue,  to  t 
tion  and  issue  by  the  company  of  mortgage  debzjim 
the  aggregate  sum  of  £400,000,  to  be  secured  by  a 
upon  all  the  property  comprised  in  the  indenture  of  n 
securing  the  £200,000  issue,  in  priority  to  that  indent 
the  bonds  thereby  secured. 

This  meeting  passed  the  resolution  by  a  unanim< 
of  those  present  at  the  meeting:  these  held  £120,80( 
bonds.  From  the  minutes  it  is  clear  that  Clement, 
said  to  be  an  American,  was  not  present. 

One  Adolf  Diehl,  who  also  was  not  present  at  th 
ing,  thereupon  brought  an  action  in  the  High  C 
Justice  in  England,  on  behalf  of  himself  and  all  oth 
ers  of  the  said  bond  issue,  against  the  company  and 
and  in  that  action  asked  for  an  injunction.  The  mo 
an  injunction  seeking  to  restrain  the  issue  of  the  p 
bonds  in  priority  to  the  bonds  for  £200,000  coming  < 
March,  1907,  before  Mr.  Justice  Swinfen  Eady, 
turned  into  a  motion  for  judgment,  and  judgment  wi 
that  the  company,  with  the  consent  of  a  bare  maj< 
value  of  the  bond  holders,  given  at  a  meeting  duly 
might  issue  bonds  forming  or  creating  a  lien  upon  tl 
erty  contained  in  the  mortgage  of  18th  Novembei 
in  priority  to  or  pari  passu  with  the  bonds  secured 
mortgage. 

Clement  is  not  alleged  to  have  been  a  party  to,  o 
zant  of,  this  action. 

In  October,  1906,  Diehl  and  another,  suing  on  b< 
themselves  and  all  other  bond  holders  of  the  comp* 
gan  an  action  in  this  Court  against  certain  persons 
and  the  company,  asking  to  have  it  declared  that  th 
gage  constitutes  a  charge  upon  all  the  property  of  tl 
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therein,  and  for  payment,  foreclosure,  or 
r  or  manager  was  also  claimed.  In  this 
re  made  by  this  Court  27th  October,  26th 
9th  January  and  30th  May,  1907,  whereby, 
>hn  Craig  and  George  Edwards  are  consti- 
id  managers  of  the  company  until  1st  Sep- 

nen,  with  the  trustees  under  the  deed  of 
are  said  to  be  actively  engaged  in  carrying 
whereby  the  mortgage  of  November,  1903, 
d  to  a  new  debt  to  be  created. 

asks  to  be  allowed  to  bring  an  action  for  a 
s  rights,  and  to  restrain  the  receivers  and 
ng  consents,  etc.,  to  assist  in  the  carrying 
e  already  referred  to.  It  is  scarcely  denied 
me  go  through,  the  result  will  be  that  the 
se,  if  not  the  whole,  at  least  a  substantial 


pted  by  the  Court  upon  applications  of  this 
down  by  Lord  Justice  Turner  in  Randfield 
De  G.  F.  &  J.  766,  at  p.  722,  as  follows: 
apprehend,  according  to  the  course  of  the 
berty  to  try  a  Tight  which  is  claimed  against 
ess  it  is  perfectly  clear  that  there  is  no 
e  claim."  This,  so  far  as  I  know,  has  never 
on  the  contrary,  it  is  expressly  adopted  and 
(afterwards  Lord)  Justice  Chitty  in  Lane 
]  3  Ch.  411,  at  p.  414.  And  the  same  rule 
e  Courts  in  some,  at  least,  of  the  L^nited 
v.  Parker,  111  Mass.  508,  at  p.  511.  w^m- ■ 
ve  to  bring  such  an  action,  when  applied 
j  the  Court  of  Chancery  as  of  course,  unless 
ere  is  no  foundation  for  the  claim." 

i  here  that  "  it  is  perfectly  clear  that  there 
for  the  claim?" 

imed  that  a  bare  majority  of  creditors  have 
r  to  destroy  the  securities  of  the  minority 
ary  one,  and  can  only  be  obtained  by  the 
nents.  I  do  not  intend  to  be,  and  T  think  I 
any  want  of  respect  for  Mr.  Justice  Swaifen 
that  I  cannot  find  that  it  is  perfectly  clear 
foundation  for  the  claim  that  Clement  de- 
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sires  to  advance.  Anything  that  that  very  able  Jud^ 
say  must  be  received  with  the  utmost  respect;  but  I  th 
would  himself  be  the  last  to  say  that  his  judgment  is  ce 
right.  That  being  so,  I  am  of  opinion  that  the  appl 
should  be  granted. 

The  costs  will  be  disposed  of  by  the  trial  Judge 
action  to  be  begun,  or  upon  application  to  me  in  my  Cha 


RlDDELL,  J. 


July  13th, 


CHAMBERS. 


SWITZER  v.  SWITZER. 


Husband  and  Wife — Alimony — Interim  Alimony  an* 
bursements — Marriage  Admitted — Separation  Agrt 
— Adultery — Foreign  Divorce. 

Appeal  by  defendant  from  order  of  local  Judge  at 
ertbn  directing  payment  by  defendant  to  plaintiff  of  h 
alimony  and  disbursements. 

W.  E.  Middleton,  for  defendant. 
G.  H.  Kilmer,  for  plaintiff. 


Riddell,  J.: — This  is  an  action  for  alimony  and 
relief.  The  marriage  is  admitted,  but  it  is  contended  1 
fendant:  (a)  that  a  separation  agreement  entered  in 
tween  the  parties  concludes  plaintiff;  (b)  that  plainti 
guilty  of  adultery  with  a  person  named;  (c)  that  a  de< 
divorce  has  been  obtained  from  a  Court  in  North  Dak< 

Plaintiff  answers  these  contentions  by  saying  th 
alleged  separation  agreement  is  not  binding  upon  her 
was  obtained  by  pressure  and  executed  under  fear  of  f 
ill-treatment,  and  that  in  any  case  the  fact  that  def< 
has  gone  through  a  form  of  marriage  with  and  is  n< 
habiting  with  another  woman  named  relieves  her  fro 
covenants  in  the  deed:  Morall  v.  Morall,  6  P.  D.  98, 
denies  the  adultery,  and  says  that  the  decree  for  div< 
invalid. 
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jo  interim  alimony  and  disbursement- 
stated  by  Meredith,  J.,  in  Atwood  v.  At- 
>,  at  p.  51 :  "  The  marriage  being  admitted, 
.sal  of  support  being  proved,  the  plaintiff  " 
titled  to  interim  alimony  and  costs."  It  is 
ned  Judge  disagreed  in  the  result  of  that 
writh  his  brother  Judge,  but  I  do  not  think 
i  be  found  with  the  rule  laid  down  by  him. 
;,  rightly  said  that  the  granting  or  refusing 
n  rests  largely  in  the  sound  discretion  of 
is,  the  sound  judicial  discretion:"   S.   C, 


1  deed  whereby  the  wife  gives  up  all  her 
xecuted  in  the  circumstances  shewn  in  the 
3e  a  bar  to  the  application  any  more  than 
e  v.  Lafrance,  18  P.  R.  62,  a  decision  by 
ho,  it  must  be  remembered,  was  the  Judge 
h  whom  Ferguson,  J.  (disagreeing  with 
reed  in  the  Atwood  case.  In  the  Atwood 
\  of  such  a  document  is  admitted,  but  its 
tioned — no  affidavits  shewing  fraud  or  dur- 
the  Chancellor  on  the  appeal.  That  case, 
nguishable  from  the  case  under  consider- 

is  denied,  and  that  cannot  be  tried  upon 

►rth  Dakota  divorce,  it  would  appear  that, 
ng  in  Manitoba,  the  defendant  remained 
lis  sale  in  March,  1905,  and  came  to  Bruce 
in  the  summer  of  1905.  He  then  went  to 
Dakota,  and  remained  there  for  about  a 
time  he  gave  instructions  to  his  attorney 
*dings.  He  had,  when  living  in  Manitoba, 
i  in  1904  for  some  months,  and,  as  he  says, 
o  the  horse  business.  He  seems  to  have 
905,  a  declaration  of  intention  to  become  a 
lited  States.     The  separation  took  place  in 


1906,  he  seems  to  have  obtained  a  decree 
m  the  District  Court  of  that  State,  without 
upon  his  wife  and  in  her  absence.     He  was 
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there  is  a  completed  contract  and  what  the  contract 
it  was  because  the  consideration  of  the  entire  corresj 
made  it  manifest  that,  although  the  price  was  fi 
amounts  of  the  deferred  payments  and  the  dates  \ 
the  same  should  become  payable  were  left  to  be  subs 
agreed  upon  by  the  parties,  that  it  was  held  that  tl 
in  fact,  no  completed  agreement  between  them. 

I  can  see  no  distinction  in  principle  between  si 
and  the  present,  where  the  memorandum  of  the 
itself  shews  upon  its  face  that  the  amounts  and  due 
the  deferred  payments  were  left  to  be  settled  b; 
negotiations,  and  the  subsequent  letters  of  the 
(plaintiff)  shew  that  this  was  his  understanding 
situation. 

McGibbon  v.  Charlton,  decided  in  the  Court  oi 
for  Ontario  on  24th  December,  1902,  and  not  reporte 
1  0.  W.  E.  828),  is  a  decision  to  the  like  effect.  In  1 
the  price  was  ascertained,  but  the  agreement,  as  fon 
vided  that  payment  should  be  made  within  90  da 
shipment,  or,  if  the  purchasers  desired  more  than 
for  part,  interest  was  to  be  paid  on  such  part  afte 
days.  Maclennan,  J. A.,  in  delivering  the  judgnien 
Court,  pointed  out  that  it  was  left  uncertain  wheth< 
was  to  be  given  for  90  per  cent,  or  10  per  cent,  of 
chase  money,  and  equally  uncertain  whether  the  [ 
credit  should  be  short  or  long,  and  for  these  reasons 
tract  was  held  to  be  incomplete  and  unenforceable. 

In  Wardell  v.  Williams,  62  Mich.  50,  a  contract 
sale  of  a  farm  at  a  fixed  price  provided  that  a  portic 
purchase  money  should  be  paid  by  the  giving  of  a  n 
The  agreement  further  stated  that  the  farm  had  b 
divided  into  lots;  that  the  parties  were  to  agree  to  tl 
tion  of  each  lot;  and  that  the  purchaser  should  be 
upon  payment  of  the  amount  so  fixed  as  the  value 
lot,  to  the  discharge  of  any  lot  the  value  of  which 
The  Court  held  that  this  contract  was  incomplete  a] 
forceable,  in  the  absence  of  an  agreement  as  to  the 
the  several  lots.  Again  in  Gates  v.  Nelles,  52  M 
a  contract  for  the  sale  of  an  interest  in  a  business  a 
price  contained  a  provision  that  the  purchaser  she 
"sufficient  security  for  the  payment  of  an  indebtc 
the  business  and  of  the  purchase  price/'    This  was 
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id  unenforceable  agreement,  because  it 
•  negotiations  and  agreement  as  to  the 
urity  to  be  given. 

the  fact  that  the  purchaser  took  posses- 
',  and  retained  it  for  a  time  for  the  pur- 
affects  the  rights  of  the  parties.  Pos- 
id  the  machine  was  tested  pursuant  to 
reement  made  between  the  parties:  it 
my  opinion,  be  ascribed  to  an  implied 
he  price  named  in  the  contract  or  at  a 
stated  in  Wittkowsky  v.  Wasson,  though 
been  delivered  to  the  vendee  under  a 
omplete,  it  is  still  constructively  in  the 
laving  provided  that  there  should  be  a 
be  fixed  by  themselves  by  subsequent 
ossible  for  the  Court  to  substitute  itself 
making  for  them  an  agreement  whicri 
or  themselves,  to  determine  either  what 
shall  be  or  that  there  shall  be  no  period 


ere  was  no  completed  contract  between 
plaintiff's  action  therefore  fails. 

>wever,  did  not  reject  the  machine  upon 
3  was  no  contract,  but  insisted  on  other 
ed  to  establish.  It  is  impossible  to  say 
intiff  would  have  taken  had  the  defend- 
erted  that  there  was  no  completed  con- 
as  merely  mentioned  in  the  course  of 
County  Court  Judge.  The  defendant 
K'hat  were  his  main  grounds  of  dofetuv. 
hine  for  an  undue  length  of  time,  and, 
been  complete  and  binding  upon  him, 
ion  of  his  agreement  not  to  do  so.  1  ;u 
an  opportunity  to  demonstrate  its  capa- 
equired  of  it.  Having  regard  to  all  the 
ild  appear  to  be  equitable  that  neither 
ny  costs  of  the  action.  But  plaintiff, 
y  opposed  defendant's  appeal,  should 
to  defendant. 
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in  Bruce  county,  Ontario,  at  the  time  the  dive 
granted,  and  had  been  for  some  time  before — indeec 
visiting  from  time  to  time  the  woman  with  whom  ] 
wards  went  through  the  form  of  marriage.     .     .     . 

I  decline  to  consider  a  decree  for  divorce  obtains 
way,  and  by  a  person  so  situated,  a  valid  answe 
facie  to  an  application  such  as  this. 

The  appeal  from  the  order  of  the  local  Judge  b 
interim  alimony  and  disbursements  will  be  dismisse< 
that  the   amount   of  interim   disbursements  shall 
at  $95.    Costs  to  plaintiff  in  any  event. 


THE 
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No.   15 


July  13th,  1907. 


WEEKLY   COURT. 


Re  SHAFER. 


-Benefit  Certificate — Direction  of  Assured  as 
n  of  Fund — Construction  of  Policy — Division 
and  Children — Income — Corpus — Vested  In- 
pplicatiofi  of  Doctrine  in  Regard  to  Wills — 
[uthority — Following  Known  Decision — Judi- 
*ec.  81  (2)*—"  Deem"— Costs. 

by  Daniel  L.  Shafer  for  an  order  directing 
»f  the  moneys  arising  from  a  policy  upon  the 
Alfred  Shafer,  deceased,  be  paid  over  forth- 

dleton,  for  'the  applicant. 

ison,  for  the  -widow  of  George  Alfred  Shafer. 

,  for  the  Toronto  General  Trusts  Corporation,, 

eron,  for  the  infants. 


. : — The  late  George  Alfred  Shafer  was  in- 
ncient  Order  of  United  Workmen  for  $2,000, 
he  certificate  being  as  follows :  u  Two  thou- 
hich  sum  shall,  at  his  death,  be  paid  to  his 
e  put  at  interest.  Interest  to  be  paid  to  his 
e  Shafer,  for  benefit  of  herself  and  children. 
f  his  wife  marrying  again  or  in  case  of  her 
to  be  paid  to  his  children  until  the  youngest 

1.  no.  15     29 
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become  of  age,  when  principal  is  to  be  equally  divi 
them."  He  died  'in  1894,  intestate,  leaving  hiir 
the  said  Mary  Jane  Shafer  and  5  children,  all  of 
still  living,  2  being  still  under  the  age  of  21  year 
of  administration  were  granted  to  the  Toroni 
Trusts  Corporation,  and  in  the  capacity  of  adn 
they  received  the  said  sum  of  $2,000.  Ever  since 
been  paying  interest  on  this  sum  at  4  per  cent,  to 


This  application  is  to  be  deoided  upon  the  stric 
the  parties,  independent  of  any  transfer  or  agn 

The  application  is  by  Daniel  L.  Shafer,  the  e; 
and  is  substantially  for  "  an  order  directing  that  t 
tionate  share  of  the  above-named  Daniel  L.  Sha 
sum  of  $2,000  held  by  the  Toronto  General  Trus 
ation,  as  administrators  of  the  estate  of  .  .  Gee 
Shafer,  deceased,  be  paid  over  forthwith  unto  the 
iel  L.  Shafer."  This  is  opposed  by  the  wido1 
official  guardian  acting  for  the  infants.  The  o 
children  do  not  seem  to  have  been  served ;  at  all  ( 
were  not  represented  by  counsel. 

Were  it  a  question  of  interpreting  a  will,  as 
advised   I  think  that  the  application  should,  up 
terms  as  to  costs,  etc.,  succeed.    The  provisions  of  i 
were  they  contained  in  a  will,  would  have  the  < 
direction  to  divide  the  interest  equally  among  the 
her  5  children.     .     .     . 

[Reference  to  Jubber  v.  Jubber,  9  Sim.  503; 
Trusts,  3  De  G.  &  J.  195.] 

Had  this,  then,  been  the  case  of  a  will,  I 
each  of  the  5  children  would  have  a  vested  intei 
income  to  the  extent  of  one-sixth  and  in  the  cor 
extent  of  one-fifth.  Then  the  rule  of  Saunders  i 
Cr.  &  Ph.  240,  4  Beav.  115,  would  probably  be 
apply  (see  Re  Yuart,  ante  p.  373),  and  the  applk 
be  held  entitled  to  receive  the  one-sixth  of  the  c 
and  one-thirtieth  upon  the  death  or  marriage  of  r 

But  that  result  flows   from   two   principles 
essence  are  in  reality  only  one) :  (1)  that  the  inte 
corpus  is  vested ;  and  (2)  that  a  legatee  is  not  bou 
for  the  expiration  of  the  period  to  which  the  payn 
corpus  of  his  legacy  is  postponed,  if  he  has  an  abs< 
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the  legacy :  see  per  Lord  Langdale,  M.R., 
6,  and  compare  what  is  said  by  the  same 
Jurtis  v.  Lukin,  5  Beav.  155.  And  this 
cy  is  actually  given  to  the  legatee,  and 
payment  is  merely  directory  as  to  the 

>  gift:  see  per  Shadwell,  V.-C,  in  Jos- 
Sim,  at  p.  66.    It  will  be  seen  that  the 

Vautier  flows  from  the  doctrine  of  vesting 

>  inquire  as  to  the  difference  in  the  rules 
ing  of  legacies  of  personalty,  based  as 
immon  law,  and  ultimately  on  the  civil 
ules  governing  the  vesting  of  a  devise  of 
s  payable  out  of  the  proceeds  of  land, 
mon  law.  The  difference  in  these  rules  is 
srence  of  the  law  of  personal  property  and 
>perty,  due  to  the  claims  of  the  Church 
r  of  England,  "  which  has  had  the  effect 
iglish  law  of  property  into  two  halves" 
and  Maitland,  History  of  English  Law 
Eward  I.,  vol.  1,  pp.  107,  108. 

aether  the  same  rules  as  to  vesting  apply 
1  as  in  the  case  of  a  will  has  received  some 
arte  of  England  and  Ireland.     .     .     . 
[ubert  v.  Parsons,  2  Ves.  Sr.  261,  263.] 
iinly  of  importance  in  deciding  that  the 
l  vesting  in  cases  under  a  will  are  not 

under  a  deed.  .  .  . 
and  quotations  from  Burges  v.  Mawby, 
•bell  v.  Prescott,  15  Ves.  500;  Stephens  v. 
3x.  297,  309;  In  re  Orme  (1851),  1  Ir. 
n  v.  Brunton  (1866),  17  Ir.  Ch.  E.  153, 
s  Trusts  (1858),  7  Ir.  Ch.  R.  344.] 

thus  at  length  to  these  cases  in  order  to 
e,  whether  the  same  rules  as  to  vesting 
of  an  instrument  which  derives  its  force 
law,  such  as  a  deed,  as  in  an  instrument 
lepends  upon  the  ecclesiastical  law,  as  a 
*en  that  the  Courts  have  laid  down  dia- 

rules,  and  the  question  is  far  from  being 
y. 
dcular  case  in  hand  we  have  a  decision  in 
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In  In  re  McKellar,  21  C.  L.  T.  Occ.  N.  381, 
cellor  held  that  it  is  not  "  desirable  to  incorp 
somewhat  technical  and  not  always  satisfactory  doct 
the  vesting  of  legacies  into  these  policies  of  insuranc 
case,  it  is  true,  is  not  quite  the  same  as  the  preseni 
principle  upon  which  it  is  decided  is  plainly  statec 

The  statute,  Ontario  Judicature  Act,  sec.  81  ( 
u  It  snail  nor  be  competent  for  the  High  Court  or  a 
thereof  in  any  case  .  .  to  disregard  or  depar 
prior  known  decision  of  any  Court  or  Judge  of  c< 
authority  on  any  question  of  law  .  .  without 
currence  of  the  .  .  Judge  who  gave  the  decision 
Court  or  Judge  deems  the  decision  previously  gi\ 
wTrong  and  of  sufficient  importance  to  be  conside 
higher  Court,  such  Court  or  Judge  may  refer  the 
to  such  higher  Court." 

u  Deem  the  decision  to  be  wrong  "  does  not  me; 
a  suspicion  that  the  decision  may  be  wrong." 
must  mean  something  in  the  ,nature  of  a  doom  or  j 
and,  in  view  of  the  cases  in  Chancery  in  England, 
notwithstanding  the  persuasive  reasoning  of  the  Iri; 
of  the  Rolls,  say  that  my  mind  is  so  clearly  convir 
the  law  to  deem,  doom,  or  adjudge  the  decision 
McKellar  to  be  wrong.  Such  being  the  state  of  m; 
am  bound  by  this  decision,  and  I  follow  it. 

The  plain  intention  of  the  deceased,  as  express 
policy  of  insurance,  is:  (1)  that  the  fund  shall  be 
so  as  to  produce  a  revenue;  (2)  that  until  the  deatl 
riage  of  his  wrife  the  interest  shall  be  given  to  the 
the  benefit  of  herself  and  her  children;  (3)  that 
death  or  marriage  of  his  wife  the  interest  is  to  b 
among  the  children,  the  corpus  being  kept  invested 
youngest  is  of  full  age;  and  (4)  that  the  corpus 
divided  equally  among  his  children. 

If  there  were  any  doubt  that  the  beneficiaries  i 
eeive  equally,  that  is  settled  by  the  Insurance  Act, 
1897  ch.  203,  sec.  159   (7). 

How,  in  the  case  of  the  death  of  any  of  the 
the  interest,  or,  at  the  time  for  distribution,  th?  < 
the  estate,  is  to  be  divided,  are  matters  which  the 
did  not  consider — at  all  events  he  has  made  no  ?xpr 
eion  for  that  event.  This  will,  of  course,  dep-  ml 
interest  taken  bv  each  child  of  the  deceased.     As  i 
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lbber  v.  Jubber,  so  here  such  an  inquiry 
'  be  pursued  when  the  exigency  arises, 
to  be  decided  is  as  to  the  present  right 

I  that  I  decide  is  that  under  the  existing 
ipplieant  is  entitled  to  one-sixth  of  the 

year,  and  that  he  is  not  entitled  to  be 
f  the  corpus. 

II  pay  the  costs  of  all  parties ;  and  these 
lien  upon  the  money  (interest  or  prin- 
may  be  or  become  entitled  from  this 

dication  been  granted,  I  think  I  should 
>  pay  the  costs — it  is  for  his  advantage 


C.A. 


June  28th,  1907. 


RADIAN  PACIFIC  R.  W.  CO. 

and  Consequent  Death  of  Person  At- 
»  Track — Negligence — Failure  to  Give 
'oach  of  Train — Findings  of  Jury — Ad- 
sed  that  he  Ran  into  Train — Contribu- 
-Action  by  Father  and  Administrator — 
Pecuniary  Loss — Nonsuit. 


lants  from  order  of  a  Divisional  Court 
smissing  n  motion  to  set  aside  the  ver- 
or  plaintiff  for  $2,000  in  an  action  by 
ver  damages  for  the  death  of  his  son 
negligence  of  defendants  in  running  one 
3  a  farm  belonging  to  plaintiff  in  the 
.  The  jury  found  that  defendants  were 
by  not  giving  proper  warning  on  ap- 
ng,  and  the  Divisional  Court  (Mac- 
ig),  held  that  there  was  evidence  suffi- 
rerdict.  The  deceased  was  a  lad  of  18 
ir's  farm;  he  was  running  down  a  hill 
when  the  train  ran  over  him  or  he  ran 
VIahon,  J.,  was  of  opinion  that  on  the 
the  deceased    (after  the  injury  which 
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caused  his  death)  that  he  heard  the  train  comii 
not  stop  or  could  not  stop,  and  as  a  consequenc 
the  train,  there  was  nothing  to  leave  to  the  jui 
motion  for  a  nonsuit  should  have  prevailed. 

The  appeal  was  heard  by  MosS,  C.J.O.,  Osler 
Maclaren,  Meredith,  JJ.A. 

6.  T.  Blackscock,  K.C.,  and  Angus  MacMurc 
fendants. 

M.  J.  O'Reilly,  Hamilton,  for  plaintiff. 

Meredith,  J.A. : — As  I  view  this  case,  the; 
just  3  questions  involved  in  it,  namely:  (1)  wh 
is  any  reasonable  evidence  to  support  the  find 
jury  that  the  neglect  to  ring  the  bell  and  sound 
was  the  cause  of  the  accident;  (2)  whether  the: 
such  evidence  to  support  their  finding  that  the  in; 
was  not  guilty  of  contributory  negligence;  and  ( 
there  was  any  such  evidence  of  any  pecuniary  lo 
tiff. 

It  may  be,  and  must  be,  very  difficult  for  manj 
think  that  one  who  did  not  hear  the  sound  of  a  st 
train,  within  a  few  feet  of  him,  on  a  still  morni 
other  sounds  interfering,  would  have  heard  the  s< 
whistle  at  least  80  rods  away,  or  the  ringing 
whilst  swiftly  passing  that  distance.  The  roar 
under  such  circumstances,  is,  as  every  one  knov 
that  it  is  extremely  difficult,  if  not  quite  impossibl 
that  any  one  having  the  sense  of  hearing,  an<3 
it  with  a  view  to  self-preservation  at  a  railway  cro 
fail  to  hear  it.  But  one's  mind  may  be  so  abstj 
fail  to  observe  it,  and  yet  the  shrill  sound  of  the 
even  the  sound  of  the  bell,  might  possibly  awa 
mind  .to  a  sense  of  danger  from  the  on-fcoming  tra 
not,  therefore,  be  said  that  the  case  ought  not  to  t 
the  jury  at  all,  that  plaintiff  ought  to  have  beei 
on  this  ground. 

But  I  cannot  think  there  was  any  sort  of  reas< 
ence  upon  which  the  jury  could  find  that  the 
contributory  negligence.  A  youth — 19  years  of  s 
session  of  all  his  facilities,  ran  into  a  passing  t 
day  time,  and  was  almost  necessarily  seriously  woi 
one  circumstance ,  in  his  favour  was  that  it  w 
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►  misty  as  to  prevent  plaintiff  from  seeing 
nigh  he  was  about  25  yards  away  from  it. 

mist  is  made  pretty  plain  by  his  testi- 
2t — apparently  such  an  object  as  a  tele- 
be  distinguished  at  the  distance  of  about 
Die  mist  was  no  excuse  for  not  seeing,  or 
rhen  very  much  nearer  than  75  yards,  or 
is,  only,  away  from  it.  Indeed  it  was  a 
ing  the  crossing  with  more  care,  depend- 

hearing,  when  sight  was  thus  dimmed, 
ctle  later  than  usual,  and  the  youth  was 

mistaken  impression  that  it  must  have 
stake  was  no  excuse  for  any  recklessne&& 
lary  care;  nor  was  the  fact  that  on  this 
iay — the  train  was  a  little  later  in  pass- 
usual.  However  the  youth's  action  is 
nted  for,  there  is  no  escape  from  the  fact 
ise    of  ordinary  care,  in  going  into  this 

might  have  avoided  his  injury.  It  can- 
hat  he  was  not  bound  to  take  any  care, 
i  parody  of  prudence  to  say  that  it  was 
le  time  of  day,  and  to  be  informed  by  his 
ght  the  train  must  have  passed,  and  to 

he  heard  the  whistle  of  a  train  which 
ed  of  all  or  any  of  these  things  if  he  kept 

approaching  the  crossing?  It  is  not  as 
iving,  and  there  were  the  sounds  of  the 
vehicle,  as  well  as  the  need  for  his  mind 
*  taken  up  in  the  management  of  them. 
,  in  my  opinion,  the  action  failed,  and 
ismissed. 
inion  that  it  failed  on  the  third  question 

recover  only  for  pecuniary  loss.  The 
>een  dismissed  if  none  were  proved.    It  is 

nominal  damages  may  be  awarded  when 
'oved.  And  plaintiff's  evidence  not  only 
Y  pecuniary  loss,  but  shewed  that  none 
shall  be,  sustained  by  him.  The  story 
his  son  had  been  working  for  him  and 
r,  but  was  that  there  was  a  clearly  under- 
tween  them  that  the  son  was  to  have  the 
le  father's  death,  and  that  in  the  mean- 
>e  partners,  and  that  the  son  was  to  get 
;  of  the  common  fund.     Such  a  bargain 
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made  with  a  stranger  would  surely  be  much  in  favour  of  the 
granger.  It  would  be  a  very  easy  thing  to  get  full  grown 
and  experienced  farmers  to  enter  into  such  a  bargain;  so 
that,  looked  at  purely  from  a  money  point  of  view,  on  plain- 
tiff's own  shewing,  he  has  sustained  no  loss;  he  can,  doubt- 
less, make  much  better  terms  with  more  competent  men; 
but,  of  course,  he  would  not  make  the  like  terms  with  them ; 
it  was  only  because  it  was  his  own  son  that  he  gave  him 
such  an  advantage. 

On  these  two  grounds,  I  would  allow  the  appeal  and  dis- 
miss the  action. 

Moss,  C.J.O.,  Osler,  Garrow,  and  Maclaren,  JJ.A., 
concurred. 


June  28th,  1907. 

C.A. 

McKAY  v.  WABASH  R.  R.  CO. 

Railway — Injury  to  and  Consequent  Death  of  Engine-Driver 
— Intersecting  Railway  Lines — Collision  of  Trains — 
Negligence  of  Servants  of  Railway  Company — Disregard 
of  Pules — Signals — Findings  of  Jury — Judge's  Cliarge — 
Contributory  Negligence — Action  under  Fatal  Accidents 
Act — Damages. 

Appeal  by  defendants  from  judgment  of  MacMahon, 
J.,  in  favour  of  plaintiffs,  for  the  recovery  of  $10,000  dam- 
ages, upon  the  findings  of  a  jury,  in  an  action  by  the  widow 
of  one  John  McKay,  brought  on  her  own  behalf  and  on 
behalf  of  her  two  infant  children,  to  recover  from  defen- 
dants, under  the  Fatal  Accidents  Act,  damages  for  the  death 
of  her  husband. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  Meredith,  JJ.A. 

H.  E.  Rose,  for  defendants. 

T.  C.  Robinette,  K.  C,  and  J,  M.  Godfrey,  for  plaintiff. 
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Moss,  C.J.O.: — John  AJcKay  was  an  engine-driver  in 
the  employ  of  the  Canadian  Pacific  Railway  Company.  On 
24th  August,  1906,  a  collision  occurred  between  a  train 
belonging  to  the  defendants  and  a  train  belonging  to  the 
Canadian  Pacific  Railway  Company,  of  which  the  deceased 
was  the  engine-driver,  resulting  in  his  death.  The  accident 
occurred  at  a  place  near  the  city  of  St.  Thomas  where  one 
of  the  lines  of  the  Grand  Trunk  Railway  Company,  over 
which  the  defendants  have  running  privileges,  and  the  line 
of  the  Canadian  Pacific  Railway  Company  cross  each  other 
at  rail  level.  In  the  vicinity  of  the  crossing  in  question  the 
direction  of  the  line  of  the  Grand  Trunk  is  approximately 
east  and  west,  and  that  of  the  Canadian  Pacific  is  approxi- 
mately north  and  south. 

On  the  morning  of  the  accident  the  defendants'  train 
was  proceeding  westerly  from  the  Niagara  river  to  St. 
Thomas,  and  the  Canadian  Pacific  train  was  proceeding 
from  St.  Thomas  northerly  to  Woodstock.  By  sec.  225  of 
the  Railway  Act,  3  Edw.  VII.  ch.  58  (now  sec*  277  of  R.  S. 
C.  1906  ch.  37)  it  was  enacted  that  "no  train  or  engine  or 
electric  car  shall  pass  over  any  crossing  where  two  main 
lines  of  railway  or  the  main  tracks  of  any  branch  lines  cross 
each  other  at  rail  level  .  .  .  until  a  proper  signal  has 
been  received  by  the  conductor  or  engineer  in  charge  of 
6Uch  train  or  engine,  from  a  competent  person  or  watch- 
man in  charge  of  such  crossing,  that  the  way  is  clear/' 
And  by  sec.  226  (now  sec.  278  of  R.  S.  C.  1906  ch.  37)  it  was 
enacted  that  "every  engine,  train,  or  electric  car  shall  be- 
fore it  passes  over  any  such  crossing  as  in  the  last  preced- 
ing section  mentioned  be  brought  to  a  full  stop:  provided 
that  whenever  there  is  in  use  at  any  such  crossing  an  inter- 
locking switch  and  signal  system  or  other  device  which 
....    renders  it  safe.     .     .     ." 

In  this  case  there  was  no  interlocking  system  or  device, 
and  the  proviso  does  not  apply.  On  the  Canadian  Pacific 
line  there  were  two  semaphores,  called  distance  semaphores, 
situate  one  on  each  side  of  the  crossing,  the  one  nearest  to 
St.  Thomas  being  about  815  feet  to  the  south  of  the  cross- 
ing, and  the  one  to  the  north  being  about  936  feet  from  the 
crossing;  about  415  feet  from  the  semaphore  to  the  south 
of  and  about  400  feet  from  the  coping  was  a  post  with  a 
board  with  the  word  "stop"  painted  upon  it,  spoken  of  In 
the  evidence  as  the  "stop  post."    Almost  immediately  at  the 
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point  where  the  two  railway  lines  cross  was  a  se 
called  the  home  semaphore. 

On  the  Grand  Trunk  line  were  also  two  distant 
phores  protecting  the  crossing,  one  on  each  side  of 
to  the  east  being  about  893  feet  from  the  crossing,  th 
west  being  about  703  feet  from  the  crossing, 
posts  intervened  between  these  semaphores  and  tl 
ing.  All  these  semaphores  were  operated  by  a  sig 
in  the  employ  of  the  Grand  Trunk  Railway  Comp 
is  his  duty  to  see  that  no  train  on  either  line  pa 
crossing  unless  the  line  is  clear,  and  the  distance  sen 
upon  the  other  line  are  set  against  the  movement  < 
upon  it.  When  the  distance  semaphore  is  lowered  c 
line,  a  train  may  move  forward  towards  the  crossing 
may  not  pass  it  unless  the  home  signal  is  lowered, 
a  train  on  one  line  is  passing  the  crossing,  the  distf 
home  semaphores  are  set  against  trains  on  the  otl 
The  plaintiff  in  this  action  alleged  that  while  the  ( 
Pacific  train  of  which  the  deceased  was  the  engii 
was  passing  the  crossing,  the  signals  being  in  its  fa\ 
defendants'  employees  in  charge  of  the  defendant 
disregarding  the  signals  of  the  distance  and  hon 
phores  which  were  set  against  them,  neglected  ai 
to  bring  the  train  to  a  stop,  and  on  the  contrary  nej 
allowed  it  to  proceed,  thereby  coming  into  collision 
Canadian  Pacific  train  and  causing  the  injuries  to 
ceased  which  resulted  in  his  death. 

The  defendants  pleaded  the  general  issue,  voucl 
242  of  the  Railway  Act,  1903,  3  Edw.  VII.  ch.  58 
the  trial  contended,  among  other  defences,  that  tl 
of  the  deceased  was  caused  by  or  was  owing  to  a  bi 
his  part  of  sec.  226  of  the  Act  and  of  a  rule  of  the  ( 
Pacific  Railway  Co.  requiring  him  to  stop  his  trail 
stop  post,  and  also  that  he  was  guilty  of  contribut 
ligence  apart  from  the  Act  and  the  Canadian  Paci 
way  Co/s  rule.  The  evidence  at  the  trial  shewed 
Canadian  Pacific  train  left  the  St.  Thomas  station 
in  the  forenoon,  and,  after  some  delay  or  partial  i 
at  a  semaphore  called  the  yard  limit  signal,  it  p 
towards  the  distance  semaphore  situate  815  feet  i 
the  crossing  in  question. 

There  was  a  conflict  of  testimony  as  to  whether  t 
came  to  a  full  stop  at  this  semaphore.  The  conduc 
man,  and  brakesman  of  the  train  swore  positively 
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id  they  were  corroborated  to  some  extent 
nessenger,  who  was  in  the  baggage  car. 
e  was  the  testimony  of  two  male  and  two 
s  on  the  train  and  two  lads  who  were  en- 
and  gathering  potatoes  in  a  field  between 
railway  at  a  point  to  the  west  of  and  be- 

0  feet  distant  from  the  distance  semaphore, 
swore  that  the  train  made  no  stop  between 
the  crossing,  but  one  of  them  remembered 
}  for  the  distance  semaphore,  and  that  the 
off  and  the  brakes  applied  as  the  train 
j  testimony  of  the  young  ladies  went  no 
t  they  could  not  recollect  the  train  stop- 
ids  stated  that  the  train  did  not  stop,  but 
nitted  that  as  it  approached  the  distance 
red  down  until  it  was  going  just  as  slowly 
go  and  still  be  moving.  Hare,  the  signal 
sing  who  lowered  the  distance  and  home 
ing  that  the  line  was  open  for  the  Cana- 

1  to  proceed,  said  that  looking  up  the  line 
l  he  thought  it  was  moving.  All  this  evi- 
ence,  which,  together  with  a  few  additional 
stances,  was  fully  presented  to  the  jury  by 
ras  not  sufficient  to  displace  the  plain  defi- 

the  train  hands  and  the  express  niessen- 
were  more  or  less  directly  interested  in 
f  the  train. 

the  whole  a  fair  preponderance  of  testi- 

rain  did  stop  at  the  distance  semaphore. 

lg  of  the  semaphores  the  train  proceeded 

ing,  the  line  being  clear  according  to  the 

same  time  both  the   distance  and  home 

e  line  used  by  the  defendants'  trains  were 

it  the  approach  of  any  train  to  the  cross- 

idence  is  conclusive  that  there  was  an  entire 

>e  in  charge  of  the  defendants'  train,  which 

n  with  the  Canadian  Pacific  train,   of  the 

ion.     The  train  running  at  a  high  rate  of 

distance  semaphore  without  stopping,  and 

me  together  at  the  crossing.     Considerable 

to  endeavouring  to  ascertain  whether  the 

struck  the  Canadian  Pacific  train. or  was 

view  of  the  negligence  of  the  defendants' 

was  clearly  established  against  the  defen- 
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dants,  it  does  not  appear  to  be  very  material  one  way  or 
the  other,  except  perhaps  as  bearing  to  some  slight  extent 
on  the  defendants'  contention  with  regard  to  the  alleged 
breach  by  the  deceased  of  the  Canadian  Pacific  Railway 
Company's  rules. 

There  was  no  doubt  that  the  deceased  met  his  death 
through  the  trains  coming  into  collision,  and  the  question 
was,  to  whose  negligence  was  the  accident  attributable? 
There  were  proved  at  the  trial  and  put  in  copies  of  the  rules 
of  the  Canadian  Pacific  Railway  Company  and  of  certain 
circulars  issued  to  the  men.  Among  the  rules  are  the  fol- 
lowing : — 

"98  (c)  Unless  there  is  an  interlocking  plant  in  opera- 
tion, trains  must  stop  and  receive  proceed  signals  from  sig- 
nalman before  passing  over  a  drawbridge  or  a  railway  cross- 
ing at  grade.  The  back  view  of  a  fixed  signal  at  such  a 
point  does  not  govern  the  movement  of  a  train." 

"98  (d)  Passenger  trains  must  not  exceed  a  speed  of  12 
miles,  and  other  trains  a  speed  of  8  miles,  per  hour,  over 
railway  crossings  at  grade  and  drawbridges/' 

Among  the  directions  contained  in  a  circular  issued  on 
1st  May,  1905,  the  following  occurs:  "The"  following  instruc- 
tions concerning  standard  stop  post  and  slow  posts  are 
issued  for  the  guidance  of  all  concerned:  Standard  stop 
posts  placed  400  feet  from  railway  crossings  at  grade  and 
drawbridges  where  interlocking  plants  are  not  in  operation 
are  indications  of  points  at  which  trains  are  required  to 
come  to  a  stop  and  be  governed  by  rule  (98  c)." 

At  the  conclusion  of  the  plaintiff's  case  and  again  at  the 
close  of  the  whole  case,  a  motion  was  made  on  behalf  of  the 
defendants  to  dismiss  the  action,  on  the  ground  that  it  ap- 
peared that  the  deceased  did  not  stop  the  Canadian  Pacific 
train  before  coming  to  the  crossing,  and  it  was  submitted 
that,  even  if  the  train  was  stopped  at  the  distance  sema- 
phore, the  rules  and  directions  of  the  circular  required  the 
deceased  to  again  stop  his  train  at  the  stop  post,  and  His 
breach  of  duty  in  that  regard  was  the  cause  of  the  accident. 

The  trial  Judge  overruled  the  motion,  and  the  case  was 
submitted  to  the  jury  on  questions,  which,  with  the  answers 
thereto,  are  as  follows: — 

"(1)  Did  the  Canadian  Pacific  train  stop  at  the  sema- 
phore before  proceeding  to  cross  the  Grand  Trunk  track  at 
the  diamond?     A.  Yes. 
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distance  semaphore  signal  and  the  sema- 

b  diamond  lowered  for  the  Canadian  Paci- 

he  Grand  Trunk  track  ?     A.  Yes. 

peed  did  the  Canadian  Pacific  train  travel 

semaphore  to  the  Grand  Trunk  crossing? 

per  hour/ 

distance  semaphore  signa1  on  the  Grand 

e  semaphore  signal  at  the  crossing  against 

as  it  camp  down  the  grade  •     A.  Yes. 

rate  of  speed  was  the  Wabash  train  run- 

nce  semaphore?     At  the  distance  sema- 

9  miles  per  hour  at  the  diamond. 

igine  of  the  Wabash  train  strike  the  Cana- 

i  or  did  the  Canadian  Pacific  engine  strike 

'    A.  Wabash  struck  the  Canadian  Pacific 


Djury  to  John  McKay  from  which  he  died 

llision?    A.  Yes. 

bash  train  had  stopped  at  the  semaphore, 

have  occurred  ?    A.  No. 
fendants  the  Wabash  Railroad  Company 
sum  do  you  assess  the  damages  ?  A.  Dam- 
)0  to  plaintiff  Ada  McKay,  $3,000  to  Roy- 
)  to  Harold  McKay." 

entered  for  the  plaintiff  in  accordance 
s. 

jal  it  was  contended  for  the  defendants: 
lgs  of  the  jury  were  against  the  evidence 
evidence;  (2)  that  the  trial  Judge's  charge 
accurate  in  its  references  to  the  evidence 
ad  them;  (3)  that  the  deceased  was  guilty 
226  of  the  Railway  Act  of  1903,  or  of  the 
lian  Pacific  Railway  Company,  or  of  both, 
as  misdirection  on  this  point;  (4)  that, 
le  was  guilty  of  contributory  negligence; 
lamages  were  excessive, 
tion  was  mainly  directed  to  the  question 
dian  Pacific  train  stopped  at  the  distance 
its  speed  when  approaching  the  crossing. 

the  fair  preponderance  of  evidence  is  in 
r*s  finding  on  the  question  of  stopping, 
itablished  that  the  train  did  stop,  there  is 

that  it  could  not  develope  a  speed  of  more 
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than  10  or  12  miles  an  hour  in  the  815  feet  beta 
semaphore  and  the  crossing. 

As  to  the  second  objection;  notwithstanding  t 
criticism  to  which  Mr.  Rose  subjected  the  charge, 
objectionable  has  been  made  to  appear.  Nothing 
or  omitted  to  which  serious  objection  can  be  taken, 
request  of  counsel  for  the  defendants,  the  Judge 
mented  his  observations  to  the  jury,  and  made  son: 
nations,  in  order  to  make  clear  the  bearing  of  re 
which  he  had  made  to  the  testimony  of  some  of 
nesses,  and  it  was  quite  open  to  him  to  commen 
jury  as  he  did  upon  the  testimony. 

Throughout  he  manifested  an  earnest  desire  to 
the  jury  fully  and  fairly  as  to  the  issues  presented  i 
decision.  And  in  afterwards  considering  his  chai 
well  not  to  forget  Lord  Hatherley's  observation,  i 
as  appropriate  to-day  as  when  made  30  years  ago,  t 
not  fair  to  criticize  every  line  and  letter  of  a  sum: 
which  has  been  delivered  by  a  Judge  in  trying  a  cas 

The  3rd  and  4th  objections  are  more  serious 
portant,  and  were  quite  properly  most  earnestly  pr< 
our  attention. 

The  evidence  shews  that  the  long  distance  sen 
protecting  the  crossing  on  the  line  of  railway  usee 
defendants'  trains  were  situate  the  one  to  the  east 
and  the  one  to  the  west  703  feet,  from  the  crossi 
that  these  with  the  home  semaphore  at  the  crossi 
the  only  guards  in  use.  The  distance  semaphores  ^ 
points  at  which  the  trains  on  that  line  did  stop  bef( 
lhg  on  to  the  crossing. 

It  is  not  improper  therefore  to  conclude  that  th 
at  which  they  were  placed  were  reasonable  distt 
which  trains  were  to  stop  in  compliance  with  sec.  22 
Eailway  Act.  On  the  Canadian  Pacific  line  the 
semaphore  to  the  south  of  the  crossing  was  815  f< 
that  to  the  north  was  936  feet  from  the  crossing,  ai 
is  no  reason  for  saying  that  a  stop  at  these  point: 
not  be  a  reasonable  compliance  with  sec.  226.  T 
found  that  the  train  on  which  the  deceased  was  < 
at  the  distance  semaphore  about  815  feet  from  the  ( 
For  what  reason  should  it  stop  again  before  making  tl 
ing,  provided  the  signals  were  in  its  favour?  It  is 
that  rule  98  (c)  and  the  directions  of  the  circular 
obligatory  to  stop  again  at  the  stop  \>ost.     But  the} 
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(e)  is  nothing  more  than  a  paraphrase  of 
>ee.  226.     It  says,  as  in  etfect  the  statute 
here  is  no  interlocking  system  trains  must 
a  proceed  signal  from  the  signalman  be- 
a  railway  crossing  at  grade.     The  mean- 
must  stop  before  attempting  to  pass  the 
y  must  remain  at  a  standstill;  they  must 
i  they  receive  a  proceed  signal  from  the 
signal  is  the  lowering  of  the  semaphores 
being  lowered,  they  are  at  liberty  to  pro- 
ion  of  the  circular  is  to  be  observed  in  the 
at  the  distance  semaphores,  and  of  a  pro- 
ing  them  to  proceed  from  that  point  of 
crossing.     They  are  obliged  to  stop  once, 
1  once,  if  after  having  stopped  they  receive 
If  they  have  not  stopped  at  the  distance 
received  a  proceed  signal,  the  stop  posts 
f  points  at  which  they  are  to  stop  until 
•oceed  signal  under  rule  98  (c).     In  that 
come  to  a  stop  and  be  governed  by  the 
t  stopping  at  the  distance  semaphore,  they 
signal,  there  is  nothing  requiring  them  to 
the  proceed  signal  continues.     This  read- 
in  harmony  with  the  practice  which  pre- 
1s  all  the  protection  which  sec.  226  calls 
til  that  is  necessary. 

ad  that  the  train  st°ppe:l  at  the  distance 
eet  from  the  crossing.     It  there  received 

from  the  signalman.  The  requirements 
*  thus  complied  with,  and  there  was  no 
>  a^ain,  unless,  in  the  meantime,  the  home 
irned  against  it.  But  that  did  not  happen, 
al  was  continued.  The  signalman  expected 
;  on  and  pass  the  crossing  without  further 

appearance  there  was  no  reason  why  it 

on  at  the  statutory  speed  .and  make  the 
eceased  was  guilty  of  no  contravention  of 
each  of  the  rules.  In  acting  as  he  did  he 
ie  statute,  and  also  abiding  by  the  rules, 
ridence  to  go  to  the  jury  of  contributory 

ordinary  sense  of  the  term. 

5  of  the  accident  was  the  reckless  disregard 
y  the  defendants'  employees  in  charge  of 
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their  train,  and  the  jury  have  in  effect  so  found,  t 
dence  which  fully  justifies  their  conclusions. 

With  regard  to  the  damages;  at  first  sight  the 
appears  large,  but  the  evidence  on  this  branch  of 
is  fuller  and  more  satisfactory  than  is  commonly  j 
cases  under  the  Fatal  Injuries  Act.  The  decease 
young  man  in  the  prime  of  life,  in  good  health,  ^ 
industrious,  and  provident.  He  was  in  receipt 
wages,  with  a  prospect  of  improving  for  some  yes 
apart  from  the  dangerous  nature  of  his  occupatio 
to  continue  in  their  receipt  for  a  good  number  of  yea 
jury  were  cautioned  by  the  trial  Judge  against  a 
the  full  measure  of  the  actuarial  computations  a: 
loss  estimated  with  reference  to  the  evidence  as  to 
ceased's  age,  state  of  health,  earning  power,  and  p: 
and  it  is  quite  apparent  that  they  took  heed  of  tY 
ing,  otherwise  their  award  would  have  been  much 
They  were  fully  directed  as  to  the  basis  on  which  a 
damages  were  to  be  estimated,  and  cautioned  to  mal 
ance  for  nothing  but  what  appeared  to  be  actual  p« 
loss.  And  finally  their  attention  was  pointedly  c 
the  fact  of  the  receipt  by  the  plaintiff  Ada  MacKa 
proceeds  of  insurance  policies  to  the  amount  of  $-U 
they  were  directed  to  take  that  fact  into  considerai 
make  allowance  for  it.  In  these  respects  the  cha 
lowed  the  rules  and  principles  enunciated  in  Gram 
R.  W.  Co.  v.  Jennings,  13  App.  Cas.  800. 

Having  regard  to  the  whole  evidence  bearing 
branch  of  the  case,  and  considering  what  would  ha 
the  deceased's  reasonable  prospects  of  life,  work, 
numeration,  and  how  far  these,  if  realized,  would  hi 
dticed  to  the  benefit  of  his  widow  and  children,  it 
fairly  be  said  that  the  jury  have  taken  into  consit 
topics  which  they  ought  not  to  have  taken  into  co 
tion,  or  have  been  influenced  by  any  improper  considt 
or  have  miscalculated,  or  that  the  amount  they  have  ; 
is  at  all  so  out  of  proportion  to  the  circumstances  a 
by  the  evidence  as  to  make  it  proper  to  interfere  wi 
award. 

The  appeal  should  be  dismissed  with  costs. 

Osler,  Garrow,  and  Maclaren,  JJ.A.,  concurrc 
Meredith,  J.A.,  dissented. 
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Ltiffs   from  judgment  of   Britton,   J., 
missing  the  action. 

sh,  Dutton,  for  plaintifFs,  appellants. 
1,  for  defendant  T.  H.  Duncombe,  the 


>f  the   Court    (Meredith,   C.J.,   Mac- 
J.),  was  delivered  by 

— The  action  is  upon  a  bond  entered 
ent  and  R.  L.  Duncombe,  an  agent  of 
the  appellants,  bearing  date  8th  May, 
obligors  became  bound  to  the  appellants! 
things,  B.  L.  Duncombe  would  well  and 
is  duties  as  agent  of  the  appellants,  and 
;ruly  pay  over  "  all  moneys  which  he  now 
iay  owe  said  company,  or  for  which  he 
id  company  on  account  of  loans  or  ad- 
R.  L.  Duncombe  during  the  continuance 
.  16—30  + 
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of  the  present  agency  of ,  said  R.  L.  Duncombe 
any  future  agency  agreement,  either  joint  or  seve 
purpose  of  enlarging  his  business  or  otherwise,  a] 
the  same  shall  have  been  advanced  under  the  te 
agency  agreement  between  said  R.  L.  Duncomb 
company  or  any  future  agreement,  or  otherwise, 
third  person  at  his  request,  and  whether  said  I 
combe  shall  have  made  any  express  promise  to 
same  or  otherwise." 

R.  L.  Duncombe  had  been  appointed  agent  of 
lants  on  11th  September,  1905,  and  an  agency 
of  that  d-ate  had  been  entered  into  between  hi] 
appellants;  that  agreement  was  modified  by  an 
bearing  the  same  date,  and  another  agreement 
terms  was  entered  into  on  8th  November,  1905 
another  on  29th  January,  1906,  and  the  last  of  i 
ments  was  the  one  in  force  when  the  bond  su 
entered  into. 

The  claim  of  the  appellants  is  made  up  of  $ 
miums  alleged  to  have  been  received  by  R.  L. 
the  agent,  between  14th  March,  1906,  and  11th 
and  $900,  advances  alleged  to  have  been  made  to  h 
8th  November,  1905,  and  7th  May,  1906  (statem 

This  statement  shews  that  at  the  date  of  the  a§ 
29th  January,  1906,  Duncombe,  the  agent,  was  : 
the,  appellants  in  $650  for  -advances,  that  $75  wa 
to  him  on  that  day,  and  $175  in  three  sums  of  $5 
$75,  subsequently. 

Two  grounds  of  defence  are  set  up  by  the 
and  have  been  given  effect  to  by  my  brother  Bri 

(1)  That  the  terms  of  the  bond  do  not  co^ 
vances  made  prior  to  29th  January,  1906. 

(2)  That  the  failure  of  the  appellants  to  dis< 
respondent  the  fact  that  the  person  whose  fidel 
undertaking  to  be  answerable  for,  was  then  indel 
appellants  in  the  sum  of  $650,  was  a  concealment 
facts  which  should  have  been  disclosed,  and  that 
dent  is  therefore  entitled  to  repudiate  the  obligat 
into  by  him. 

Dealing  with  the  first  ground  of  defence,  I  am 
that  the  terms  of  the  bond  cover  the  amount  ol 
of  the  appellants  for  the  premiums  and  the  advi 
on  and  after  29th  January,  1906. 
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Ant  no  liability  was 
;other  Britton  that  ^  transactlon 
0ndent  in  «-pert^  »>         to  29th 

:1  understand  ^inking,  as  I  do, 
differ  from  him  « ^  « 

that  the  advances ^  ^  ^der 
the  bond  **£^  those  which 
5  that  the  advances  &eir  agente, 

i  e  insurance  eo»1J»»"  tbe  agent  » 
^paxt^tleas.tokeg  ^ 

iod  of  the  credit  ^  pTeromms^ 

insured  for  P*^*    mav  not  properly 
*  +^se  advances  ma.v  .  en_ 

ny  of  these  a  w  tb    purpose  01 

^  to  the  agent  for  *   may  be  do- 

■„««  or  otherwise.       iU  J     h    purpose 

,entfs  business,  for  i  to    ive  to  his 

^  cr^it  he  was  m  ^  migbt  expect 

the  business  &e  *ctM;     .       r^  ot  the  a* 

e  them.  ,  ...  „    i&  the  respondent 

Ta  of  defence  fading,  * 
St  the  second  ground^  brotber 

leaUBg  v™  froJ  the  obligation  entered 
.lieving  him  irom 

,  -R  L  Duncombe 
A  *  vnew  *s  the  ^*J^b^0*e  *»d 
d<f  ^Q06  shews,  that  B-  *\u      appcnanta, 

**'  at  all  events,  an  •Jg*0^  the  appel- 
time,  at  au«  contract  W1V1*       aHon  of 

'**  ^^t  re^el  to  w*s  a  uod^  ^ 
ie^  contract  reierx  ^     terea 

>f  29th  January, 1W  >       d  whlcVl  the  rosp 
6-     Th;ntr^^asbecom^ndfthen 

^SSiS^  of  the  agen^     ^  ^  » 

be  2&* tte  ie,p0 
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party  to  the  bond,  and  there  was  no  communication  in  re- 
ference to  it  between  the  appellants  and  the  respondent.  It 
may  be  suspected,  though  I  do  not  think  it  is  proved,  that 
Herbert  S.  Duncombe  suggested  to  E.  L.  Duncombe  that  he 
should  procure  the  respondent  to  take  Herbert  S.  Dun- 
combe's  place  as  surety  to  the  appellants.  That  the  latter 
was  desirous  of  being  relieved  of  his  obligation  on  the  bond 
is  shewn,  but  it  is  not  shewn  that  it  was  because  of  any  appre- 
hension  on  his  part  as  to  the  condition  of  E.  L.  Duncombe's 
account  with  the  appellants,  but,  even  if  it  were,  I  fail  to  see 
how  the  appellants  can  be  affected  by  anything  done  by  Her- 
bert S.  Duncombe  to  serve  his  own  purposes,  and  when  not 
acting  for  the  appellants  or  in  their  interest;  nor  do  I  under- 
stand on  what  principle  the  fact  that  he  was  a  vice-president 
of  the  company,  and  its  solicitor,  would  warrant  the  Court 
in  imputing  notice  to  the  appellants  of  the  motives  actuating 
him  in  endeavouring  to  get  himself  replaced  as  surety  by 
the  respondent. 

The  circumstance  that  when  the  payment  was  being  made 
to  the  agent  for  the  stock  of  the  company  owned  by  him, 
his  indebtedness  to  the  company  was  not  deducted,  is  relied 
on  by  my  brother  Britton  as  indicative  of  some  fraudulent 
intention  in  regard  to  the  respondent.  Again,  it  seems  to 
me  the  answer  to  that  is  that  the  stock  transaction  was  not 
one  between  the  appellants  and  E.  L.  Duncombe,  but  between 
the  latter  and  Herbert  S.  Duncombe,  and  there  is  no  evid- 
ence— whatever  one  might  be  inclined  to  suspect — that  the 
appellants,  or,  for  that  matter,  that  Herbert  S.  Duncombe, 
had  any  idea  that  the  account  of  E.  L.  Duncombe  was  not 
in  a  satisfactory  condition  or  that  the  advances  made  to  him 
would  not  be  repaid  in  due  course,  or  that,  knowing  this,  the 
respondent  was  substituted  as  surety  for  Herbert  S.  Dun- 
combe in  order  that  he  might  escape  from  the  liability  he  had 
incurred  as  surety. 

In  my  opinion,  there  was  no  duty  resting  on  the  appel- 
lants to  communicate  to  the  respondent  the  fact  that  Her- 
bert S.  Duncombe  had  been  the  surety  for  E.  L.  Duncombe, 
and  that  the  respondent  was  taking  his  place  and  Herbert  S. 
Duncombe  was  being  relieved  from  his  liability,  or  that  the 
appointment  of  E.  L.  Duncombe  as  agent  had  originally  been 
ma3e  before  the  appointment  of  29th  January,  1906,  or  that 
there  was  a  current  account  between  the  agent  and  the  appel- 
lants in  which  he  was  a  debtor  to  the  appellants  for  advances 
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made  to  him  for  the  purpose  of  his  business.  As  I  have 
already  pointed  out,  the  respondent  knew  that  there  had 
been  a  previous  agency  to  that  in  respect  of  which  his  bond 
was  entered  into,  and  I  cannot  think  that  the  non-communi- 
cation of  the  fact  that  advances  had  been  made  to  the  agent 
under  previous  agreements,  which  had  not  been  repaid  to 
the  extent  of  $450,  there  being  nothing  to  shew  that  the 
agent  was  in  default  in  respect  of  these  advances,  has  the 
effect  of  entitling  the  respondent  to  repudiate  liability  on  his 
bond. 

The  appellants  are,  in  my  opinion,  entitled  to  judgment 
for  the  amount  of  the  premiums  received  by  E.  L.  Duncombe 
after  29th  January,  1906,  and  not  accounted  for,  and  paid  to 
the  appellants,  and  for  so  much  of  the  advances  made  on  or 
after  that  date,  as  have  not  been  repaid.  According  to  the 
statement  A.,  the  premiums  amount  to  $75.72,  and  the 
advances  to  $250. 

The  appeal  will  therefore  be  allowed  with  costs,  and,  in- 
stead of  the  judgment  entered  by  the  trial  Judge,  judgment 
will  be  entered  for  the  appellants  for  $325.72  with  full  costs. 

In  form  the  judgment  will  be  for  the  penalty  named  in 
fhe  bond  and  costs,  and  the  damages  for  the  breaches  assigned 
assessed  at  the  sum  I  have  named. 


Angun,  J.  July  18th,  1907. 

TRIAL. 

LAIRD  v.  NEELIN. 

Assessment  and  Taxes — Tax  Sale — Valid  Assessment — Irre- 
gularities—  Collector's  Returns  not  Verified  by  Oath — 
Late  Return — Non-compliance  with  Provisions  of  Assess- 
ment Act — Sale  of  Lands  not  Included  in  List  Furnished 
by  Treasurer  to  Clerk  —  Failure  to  Redeem  within  One 
Year  after  Sale — Curative  Provision  of  Statute — Spscial 
Acts — Setting  aside  Sale. 

Action  to  set  aside  a  tax  sale  and  treasurer's  deed  of  lot 
number  9  on  the  north  side  of  Bay  street  in  the  town  of 
Port  Arthur  to  the  defendant  Neelin.     The  sale  took  place 
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on  4th  November,  1896.     The  deed  was  dated  18tl 
ber,  1897.     This  action  was  begun  on  29th  June,  ] 

G.  H.  Watson,  K.C.,  and  W.  McBrady,  Port  Ai 
plaintiff. 

F.  H.  Keefer,  Port  Arthur,  for  defendants. 

Anglin,  J.: — The  sale  was  had  for  alleged  a 
local  improvement  rates  for  the  year  1890,  amoi 
$3.10,  and  of  general  taxes  for  the  year  1890,  amo 
$2.45. 

In  their  statement  of  defence  the  defendants 
transfer  of  the  property  in  question  from  defendai 
bell,  himself  a  transferee  from  Neelin,  to  one  Gral 
bona  fide  purchaser  for  value  withous  notice  of 
claim.  Graham  is  not  a  party  to  this  action.  The 
failed  to  sustain  this  plea. 

The  plaintiff  made  no  attempt  to  shew  that  the 
provement  rates  for  1890  were  not  properly  impc 
made  an  effort  to  shew  that  there  was  some  irregi 
the  specification  of  the  items  of  general  taxation  foi 
1895,  which  seems  to  me  not  very  material. 

It  was  shewn  that  the  collector's  returns  for 
1890  and  1895  were  not  verified  by  oath,  as  require 
132  of  55  Vict.  ch.  48,  and  that  the  return  in  the  I 
was  over  7  months  late.    The  provisions  of  sees. 
142,  143,  150,  and  162,  of  the  same  statute,  were 
have  been  entirely  ignored  by  the  officials  of  the  mui 
and  other  minor  irregularities  were  also  proven. 

Section  163  forbids  the  sale  of  any  lands  which 
been  included  in  the  list  furnished  by  the  treasui 
clerk  of  the  municipality,  pursuant  to  sec.  140  of  tl 
That  the  impeached  sale  was  had  in  direct  violatic 
prohibition  is  not  controverted.  But  it  is  contende 
defendants  that  the  provisions  of  sec.  188  of  the 
dated  Assessment  Act  of  1892  (sec.  208  of  ch.  224, 
1897),  bar  the  plaintiff's  action,  because  he  failed  1 
the  lands  within  one  year  after  the  sale.  That  seel 
as  follows:  "If  any  tax  in  respect  of  any  lands  so 
treasurer,  in  pursuance  of  and  under  the  authority  oj 
this  Act,  has  been  due  for  the  third  year  or  more  ; 
ceding  the  sale  thereof,  and  the  same  is  not  redeem 
one  year  after  the  said  sale,  such  sale  and  the  off 
to  the  purchaser  of  any  such  lands   (provided  th 
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onducted)  shall  be  final  and  binding  upon 
of  said  lands,  and  upon  all  persons  claim- 
der  them — it  being  intended  by  this  Act 
land  shall  be  required  to  pay  the  arrears 
>n  within  the  period  of  3  years,  or  redeem 
le  year  after  the  treasurer's  sale  thereof." 

Donovan  v.  Hogan,  15  A.  R.  432,  445.] 
did  not  plead  this  section;  neither  did  he 
i  to  shew  that  the  sale  was  openly  and 

;d  by  authority,  I  should  incline  to  hold 
assessment  has  been  admitted  or  proven, 
ed  have  been  unpaid  for  over  3  years  since 
i  sale  bad  for  such  taxes  would  fall  within 
ion  of  sec.  188,  notwithstanding  non-com- 
jquirements  of  sees.  140  et  seq.  This  view 
mmended  itself  to  Osier,  J.A.,  in  Kennan 
.  E.  560,  563,  2  0.  W.  R.  239,  but  is  not 
later  decision  of  a  Divisional  Court  in 
0.  L.  R.  56,  61,  3  0.  W.  R.  167.  Though 
die  observation  made  upon  them  by  Osier, 
ier  authorities  the  opinion  is  expressed  that 
nly  to  sales  made  in  conformity  with  the 
e  statute,  and  does  not  validate  sales  made 
>f  sec.  163  (sec.  176  of  ch.  224,  R.  S.  0. 
r.  Tait,  32  0.  R.  274,  283,  2  0.  L.  R.  307 ; 
26  0.  R.  453;  Deverill  v.  Coe,  11  0.  Ri 
v.  Somers,  13  0.  R.  600.  See  also  Carter 
L.  R.  31Q,  319,  9  0.  W.  R.  58. 
also  relies  upon  the  special  Acts  63  Vict. 
[  1  Edw.  VII.  ch.  65,  sec.  2.  The  former 
ttan  v.  Burk  held  insufficient  to  cure  such 
n  shewn  in  this  case  The  action  was  begun 
statute  was  enacted,  and  it  expressly  ex- 
oration  sales  questioned  in  pending  litiga- 

ide  on  behalf  of  the  defendants  Neelin  and 
deration  of  lien  under  sec.  198  of  55  Vict. 

sale  and  deed  must,  therefore,  be  set  aside 
sts  to  be  paid  to  the  plaintiff  by  the  defend- 
Campbell. 
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Anglin,  J. 


July  1 


TRIAL. 

STEVENSON  v.  CAMERON. 

Deed — Rectification — Conveyance  of  More  Land  H 
Intended  —  Unilateral  Mistake  no  Oround  f 
Fraud — Knowledge  of  Purchaser  of  Intention 
— Importunity — Absence  of  Independent  Advia 

Action  for  the  rectification  of  two  conveyance 
plaintiff  to  defendants  on  18th  July,  1906.  Th 
conveyed  consisted  of  two  lots  known  as  numbers 
which,  according  to  the  registered  plan,  had  a  i 
Gore  street  of  133  feet  by  a  depth  of  165  feet,  t 
of  way  of  the  Canadian  Pacific  Railway.  The  p 
been  the  owner  of  these  lots  for  something  ove 
The  defendants  were  desirous  of  acquiring  the 
purpose,  amongst  others,  of  erecting  an  hotel  upc 
ber  9,  fronting  on  Gore  street.  The  plaintiff  sot 
cation  in  respect  of  a  strip  of  land  crossing  the  r 
lots,  and  varying  in  width  from  26  feet  at  the 
feet  at  the  east.  This  strip  of  land,  according  t< 
contention,  she  expressly  excepted  from  the  lots  vi 
them  to  defendants.  She  based  her  claim  for 
the  grounds  of  mistake  and  fraud. 

F.  H.  Keefer,  Port  Arthur,  for  plaintiff. 

G.  H.  Watson,  K.C.,  and  W.  A.  Matheson,  Fo 
for  defendants. 


•  Anglin,  J. : — The  strip  of  land  in  the  rear  ha 
years  been  used  as  a  means  of  access  for  the  pi 
station  of  the  Canadian  Pacific  Railway  Compai 
Fore  William.  This  strip,  the  plaintiff  alleges,  h< 
since  dead,  some  20  years  ago,  agreed  on  her  beha 
for  to  the  railway  company,  who  then  erected  and 
maintained  the  fence  separating  it  from  the  rema 
of  lots  9  and  10. 

It  was  perfectly  clear  upon  the  evidence  that  e 
which  may  have  existed  as  to  the  description  of  t 
the  conveyances  was  entirely  on  the  part  of  the  p' 
self.     So   far  as  the  defendants  were  concerned 
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deeds  in  question  should  be  drawn  to  cover 
The  mistake,  therefore,  being  unilateral, 
lot  obtain  rectification  on  that  ground.  This 
ary  to  consider  whether  or  not  the  evidence 
ntifTs  claim  that  the  execution  of  the  deeds 
form  was  procured  by  fraud  on  the  part  of 

\  defendants  intended  to  acquire  the  pro- 
•  reasons  of  their  own  they  approached  the 
e  defendant  Cameron  alone  were  to  be  the 
he  interest  of  the  defendant  Flannigan  was 
1  agent  to  acquire  the  property  for  him. 
of  the  negotiations  was  some  few  days  prior 
JiUG.  There  is  some  uncertainty  upon  the 
p  defendant  Flannigan,  who  conducted  the 
l  plaintiff,  saw  her  twice  or  oi'tener  before 
sale  was  actually  signed.  According  to  the 
itiff,  he  probably  paid  her  at  least  3  visits 
ition  of  the  agreement.  According  to  his 
e  sa'n  her  twice.  He  says  that  on  the  first 
was  discussed  except  the  question  of  price — 
aid  as  to  the  dimensions  of  the  property; 
ond  occasion,  he  was  accompanied  by  one 
to  take  the  management  of  the  hotel  to  be 
>roperty,  and  that  then  there  was  nothing 
nensions  of  the  property  to  be  conveyed,  or 
t  of  the  Canadian  Pacific  .Railway  Company 
[uestion.  U'pon  the  occasion  on  which  the 
Bxecuted,  14th  April,  Flannigan  says  that 
cussion  as  to  the  frontage  or  depth  of  the 
at  nothing  was  said  as  to  any  rights  in  the 

Railway  Com]  a  ay  in  respect  of  the  rear 
,  however,  that,  on  the  occasion  when  Black 
Irs.  Stevenson  told  them  that  there  was  a 
,  and  that  some  agreement  respecting  this 
itered  into  by  herself  or  her  husband  with 
uncil,  under  which  this  lane  was  to  be  kept 

of  the  public.  He  says  that  she  could  not 
inite  information  about  this  agreement,  nor 
ts  precise  terms  or  effect.  On  the  occasion 
of  the  agreement,  he  says,  she  again  spoke 
g  left  open  for  the  public  use,  and  in  that 
red  to  a  piece  of  Edward  street  which  she 

Mr.  Cameron's  evidence  as  to  what  took 
no.  16— 30a 
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place  on  the  occasion  of  the  execution  of  the  agr 
the  only  time  when  he  saw  the  plaintiif — was  that  1 
age  and  depth  of  the  property  were  then  referre< 
that  there  was  some  discussion  between  plaintiff  an 
ant  Flannigan  about  some  part  of  the  lots  which  tl 
of  as  reserved  for  street  purposes.  He  says  that  i 
no  reference  in  this  connection  to  any  interest  of 
adian  Pacific  Kail  way  Company. 

Mrs.  Stevenson,  on  the  other  hand,  swears  that 
first  interview  with  the  defendant  Flannigan,  whc 
mittedly  acting  on  behalf  of  himself  and  his  co-d 
Cameron,  she  made  it  clear  to  him  that  she  intende 
vey  only  so  much  of  the  lots  numbered  y  and  10 
the  north  of  the  strip  of  land  in  question,  inforn 
that  she  could  not  convey  the  southerly  strip  becai 
agreement  between  her  husband  and  the  Canadia 
Kailway  Company,  made  many  years  ago,  whereby  t 
pany  was  to  acquire  that  strip  in  exchange  for  a  p 
Edward  street  to  which  the  company  had  acquired  ti 
a  by-law  of  the  municipal  corporation  of  Aeebin, 
subsequent  conveyance  from  the  corporation  ex( 
carry  out  such  by-law.  She  does  not  profess  to 
plained  fully  to  Flannigan  the  precise  nature  of  the 
ment  with  the  Canadian  Paciric  Railway  Company 
mode  in  which  that  company  acquired  their  intere; 
strip  of  land  in  question.  But  she  is  emphatic  in  r 
ment  that  on  every  occasion — and  she  says  there  wer 
— on  which  the  matter  was  discussed  before  the  a^ 
for  sale  was  signed,  she  made  it  perfectly  clear  to  F 
that  she  did  not  consider  herself  able  to  give  titli 
rear  strip,  and  intended  to  sell  and  convey  only  t 
portion  of  the  lot,  having  an  approximate  depth  of 
She  says  that  on  the  occasion  on  which  the  agreen 
executed  Flannigan  referred  to  the  fact  that  the 
of  the  lots  was  about  133  feet,  and  that  she  then  1 
that  the  depth  would  be  about  125  feet,  but  that 
not  sure  of  it  and  would  have  her  son  measure 
further  says  that,  in  discussing  the  boundaries  of  the 
be  sold,  the  fence,  which  appears  to  have  been  erect» 
thing  over  20  years  ago  by  the  Canadian  Pacific 
Company,  separating  the  strip  in  question  from  1 
which  she  alleges  she  intended  to  sell  to  defenda 
referred  to;  that  this  fence  stood' in  this  position  i 
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id  was  a  landmark  which  the  defendant  Flan- 
t  have  overlooked,  seems  beyond  question, 
son's  daughter  Jennie  was  present  at  one  in- 
q  the  plaintiff  and  the  defendant  Flannigan 
tecution  of  the  agreement,  and  also  during 
le  interview  on  the  day  on  which  the  agree- 
lly  executed.  She  swears  that  on  the  former 
ther  told  Flannigan  distinctly  that  she  would 
land  was  inside  the  fence,  as  she  had  given 
Canadian  Pacific  Kailway  Company,  and  that 

occasion,   when   Flannigan   referred   to   the 

133  feet,  her  mother  told  him  that  she 
pth  was    1,125    feet,    but    was  not  sure,  and 

get  her  son  to  measure  it  before  the  deed 

Flannigan,  upon  being  confronted  with  these 
cross-examination,  contradicts  thein  flatly. 
no  occasion  did  Mrs.  Stevenson  state  that  the 
;he  fence  had  been  given  to  the  Canadian 

Company;  in  fact,  that  no  reference  was 
me  to  any  interest  of  the  Canadian  Pacific 
ny  in  these  lands. 

what  took  place  at  the  time  of  the  execution 
nt,  he  swears  positively  that  there  was  no 
ver  to  the  dimensions  of  the  property,  either 
lepth.  In  regard  to  this  latter  occasion  the 
Cameron  contradicts  that  of  Flannigan,  and, 
it  least,  corroborates  the  testimony  of  Mrs. 

her  daughter,  because  he  says  that  both 
epth  were  mentioned,  though  he  does  not 
depth  was  spoken  of  as  being  approximately 


2  noted  also  that  upon  his  examination  for 
ligan  had  sworn  that  Cameron  was  not  with 
greement  was  executed,  and  that  in  the  wit- 
ie  a  contrary  statement  upon  cross-examina- 
in  explanation  of  this  contradiction,  the  fact 
ad  since  satisfied  him  that  he  was  present, 
son  and  her  daughter  both  say  (though  they 
positively)  that  to  the  best  of  their  recollec- 
the  agreement  signed  on  24th  April  was  read 
Flannigan  at  that  time.  Flannigan  at  first 
d  read  over  the  typewritten  portions  of  this 
ipon  being  shewn  the  document,  he  went  fur- 
that  he  had  read  over  practically  the  whole 
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of  it.     Cameron,  who,  according  to  Flannigan's  pi 

dence  and  his  own  testimony,  was  present  at  the 

of  the  agreement,  cannot  remember  that  any  pa 

document  was  read  by  Flannigan  to  Mrs.  Stevens 

An  independent  witness,  Harry  Harkness,  who, 

to  Flannigan's  evidence,  always  has  been  and  stili 

sonal  friend  of  his,  swore  that  about  the  time  w 

nigan  was  contemplating  buying  this  land  and  bi 

[  hotel,  he  approached  Harkness  desiring  informal 

I  the  position  of  the  Stevenson  estate.     Harkness 

|  he  told  Flannigan  that  there  had  been  a  deal  betwet 

j  son  and  the  Canadian  Pacific  Railway  Company, 

\  of  the  land;  that  Flannigan  must  be  careful  to  bu 

I  land  between  the  two  fences;  that  the  Canadian  Pi 

\  way  Company  had  got  the  rest.     Later  in  the  coi 

,  evidence  he  said :    "  I  told  Flannigan  that  the  re 

the  lots  had  been  given  to  the  Canadian  Pacific- 1 
exchange  for  a  lot  on  the  corner  of  Edward  str 
being  confronted  with  these  statements,  Flanni 
denied  them  and  said  that  no  such  interview  took  j 
the  only  time  he  saw  Harkness  was  during  the  p 
the  building  of  the  hotel,  and  that  Harkness  on  tha 
,  referred  to  the  fence  enclosing  Edward  street,  whi 

|  should  be  taken  down,  as  Mrs.  Stevenson  did  not 

property.     He  also  said  that  he  had  never  spoken 

ness  about  his  intention  to  build  the  hotel. 

i 

When  the  agreement  was  executed  on  24th  Ap: 
was  paid  on  account  of  the  purchase  money.  M 
mained  in  this  position,  the  defendants  meantin 
commenced  building,  until  11th  July,  when,  finding 
sary  to  secure  a  loan  from  a  mortgage  company,  th 

i  to  obtain  the  deed.     Flannigan  again  went  to  Mrs. 

\  to  inform  her  of  their  wish.     According  to  the  e^ 

1  Mrs.  Stevenson  and  her  daughter,  they  sought  fc 

matter  off  until  Mrs.  Stevenson,  who  at  the  tim 
should  feel  able  to  go  to  Port  Arthur  to  consult  ! 
tor,  Mr.  Keefer,  and  have  him  prepare  the  deed;  ] 

:  .nigan  pressing  the  matter,  and  suggesting  that  th 

•  allow  him  to  get  his  solicitor,  Mr.  Morris,  to  pr 
deed,  Mrs.  Stevenson  yielded  and  consented  that  A 
should  be  instructed  to  draw  the  instrument.     M 
j  gan,  on  the  other  hand,  says  that  he  suggested 

Stevenson  should  instruct  Mr.  Keefer  to  prepare 
veyance,  but  that,  notwithstanding  this  suggestion 
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hed  to  have  it  prepared  by  Mr.  Morris,  and 
ruct  Mr.  Morris  to  draw  it  up.     Upon  cross- 
Stevenson  and  her  daughter  adhered  firmly 
it,  as  did  Mr.  Flannigan  to  his. 

re  prepared  by  Messrs.  Morris  &  Babe,  who 
asly  acted  for  Mrs.  Stevenson,  but  were  the 
Flannigan;  and,  according  to  the  evidence 
>n  and  her  daughter,  Mrs.  Stevenson  was 
►ne  message  from  Mr.  Babe  on  the  morning 
,  to  attend  at  his  office  on  that  morning  to 
er  reply  being  that  she  did  n^ot  then  feel 
rould  endeavour  to  go  down  at  4  o'clock  in 
Shortly  afterwards,  and  between  11  and  12 
>renoon,  Mr.  Babe  and  Mr.  Flannigan  at- 
tevenson's  house  to  secure  the  execution  of 
Qother  and  daughter  were  both  present,  and 
l  again  they  will  not  swear  positively,  that 
struments  were  read  over  in  their  presence, 
ere  signed  by  Mrs.  Stevenson  without  her 
VIr.  Babe's  evidence  is  to  the  effect  that  it 
;om  to  read  over  deeds  executed  in  his  pres- 
ents, the  material  portions  of  them,  and 
;his  occasion  he  has  a  recollection  of  telling 
hat  the  deeds  she  was  about  to  execute  were 
Messrs.  Cameron  and  Flannigan,  and  that 
or  a  sum  of  $2,750,  the  property  described 
e  description  he  says  he  read  in  full.  Be- 
Babe  intended  to  tell  the  truth  to  the  best 
n,  I  am,  nevertheless,  not  satisfied  that  he 
sion  read  over  in  full  the  descriptions  of 
itained  in  these  deeds.  He  seemed  very 
ss  upon  me  the  fact  that  it  was  his  custom 
so.     My  experience  is  that  a  witness  who  is 

to  his  custom,  has  usually  convinced  him- 
some  particular  occasion,  as  to  which  his 
lot  been  very  distinct,  he  did  in  fact  adhere 
n  the  present  instance,  I  incline  to  the  view 
d,  as  he  states,  tell  Mrs.  Stevenson  that  the 

from  herself  to  Messrs.  Cameron  and  Flan- 
probably  also  mentioned  the  consideration, 

way, — for  instance,  as  her  property  at  the 
,nd  Edward  streets,  or,  in  some  such  inden- 
ted to  the  lands  which  were  to  be  conveyed, 
ieclined  to  pledge  his  oath  that  the  deeds 
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or  any  part  of  them  were  read  over  to  Mrs.  Stevenso 
that,  although  he  accompanied  Mr.  Babe,  presun 
th6  purpose  of  seeing  that  the  instruments  were  < 
and  thereupon  paying  over  the  money,  he  did  not  pa 
tention  to  this  portion  of  the  transaction. 

Nothing  further  of  any  importance  occurred  ui 
time  late  in  August,  or  in  the  month  of  Septembe 
tober;  the  date  was  not  at  all  definitely  fixed.  The 
says  that  at  some  time  during  this  period  she  w« 
upon  by  her  banker,  Mr.  Jarvis,  who  had  the  custom 
papers,  accompanited  by  Mr.  Taylor,  an  official  of 
adian  Pacific  Railway  Company,  who  came  to  in 
that  she  had  conveyed  to  Messrs.  Flannigan  and 
the  rear  strip  in  which  the  Canadian  Pacific  Raih 
pany  were  interested.  This  fact  had  apparen 
brought  to  the  knowledge  of  Mr.  Taylor,  and  he 
Mrs.  Stevenson  for  an  explanation  about  it.  Mrs 
son  swears  that  she  was  then  for  the  first  tin 
that  in  the  deeds  the  lands  conveyed  were  descrit 
wise  than  as  she  had  intended  they  should  be. 

During  the  interval  between  this  date  and  th< 
which  the  present  action  was  brought,  plaintiff 
deavouring  to  secure  a  reconveyance  of  the  south 
from  Messrs.  Cameron  and  Flannigan.  Their  at 
most  from  the  first  appears  to  have  been  that  there 
no  mistake  made  by  Mrs.  Stevenson  in  conveying 
to  them,  but  that  they  held  it  subject  to  a  conditio 
should  be  available  for  the  purposes  of  a  public 
Indeed  Mr.  Flannigan  is  very  positive  in  his  evid 
throughout  the  negotiations  it  was  stated  by  Mrs.  ! 
that  her  husband  had,  made  some  sort  of  an  e 
with  the  municipality  of  the  township  of  Neebing 
this  strip  of  land  should  be  given  for  use  as  a  pul 
way,  and  that  it  was  a  term  of  the  bargain  betwee 
(Flannigan)  and  Mrs.  Stevenson,  that,  although  the 
strip  should  be  included  in  the  conveyance  from  Mi 
.<on,  the  grantee  should  keep  the  strip  open  as  a  p 
or  highway  and  should  hold  it  subject  to  that  cond 
Cameron  in  his  evidence  said  that  in  the  month  o: 
when  Mrs.  Stevenson  saw  him,  complaining  that 
were  not  as  she  had  intended  they  should  be,  slu 
to  some  other  arrangement  with  the  town  for  an 
of  the  rear  part  of  her  lots  for  some  other  land, 
time  this  action  was  brought  the  defendants'  pa 
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hat  they  are  willing  to  allow  the  land  in 
as  a  public  highway.     .     .     . 
;ely  a  question  of  credibility  as  between 
I  her  daughter  on  the  one  hand,  and  Mr. 
other. 

irenson's  demeanour  on  cross-examination 
irely  satisfactory — yielding  apparently  to 
r,  she  sometimes  declined  to  answer  coun- 
nts  explicitly,  and  once  or  twice  said  she 
matters  upon  which  she  answered  quite 
»stioned  by  Mr.  Keef  er, — on  the  whole  I 
pressed  with  her  testimony,  and  found 
Id  justify  a  conclusion  against  her  ver- 
:  appeared  to  be  a  modest  young  girl,  very 
us  of  telling  the  truth  to  the  best  of  her 


be  difficult  to  specify  anything  marked  in 
nner  of  giving  evidence,  or  his  demeanour 

that  would  raise  serious  doubt  as  to  his 
3  has  been  pointed  out,  in  direct  conflict 
renson  and  her  daughter  on  almost  every 
leir  testimony,  as  against  his,  is,  in  one 
ar,   materially    corroborated   by    the    de- 

Flannigan's  evidence  also  directly  con- 
arkness.  Against  the  reliability  of  this 
atever  has  been  suggested,  and  he  is  en- 

>rthy  that  at  least  on  one  occasion,  where 
lflict  with  both  Mrs.  Stevenson  and  her 
,  Black,  who  was  present  and  might  have 
stimony,  was  not  called.  Black  was  in 
ring  the  trial.  He  was  excluded  at  the 
s  counsel  while  the  evidence  for  defend- 
e  was  interested  with  the  defendants  in 

being  the  person  who  was  to  manage  it 
gnificant  circumstance  that  his  testimony 
)urt. 

so  be  noted  the  fact  that  there  is  a  ma- 
tween  Mr.  Flannigan's  evidence  on  ess- 
ence at  the  trial,  and  his  explanation  of 

is  rather  calculated  to  lead  me  to  place 

testimony. 

significant  circumstance  that,  although 
nission  there  was  some  special  condition 
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or  term  arranged  between  the  defendants  and  Mrs, 
with  regard  to  the  strip  of  land  in  question,  no  al 
is  to  be  found  either  in  the  agreement  or  in  the  d 
they  procured  her  to  sign.  Although  they  admit 
agreed  that  this  strip  of  land  should  be  held  by  th 
to  some  trust  for  its  use  as  a  public  highway,  t 
ances  which  they  took  vest  this  property  in  them 
and  free  from  any  condition  whatever.  On  the  \* 
driven  to  the  conclusion  that  in  all  respects  in 
testimony  of  either  Flannigan  or  Cameron  is  in  c< 
that  of  Mrs.  Stevenson  and  her  daughter,  I  must 
former  and  accept  the  latter. 

It  only  remains  to  consider  whether,  upon  tl 
told  by  Mrs.  Stevenson  and  her  daughter,  a  sufl 
is  made  out  for  rectification  upon  the  ground  of 
is  not  necessary  to  find  that  Messrs.  Flannigan  an< 
designed  to  do  Mrs.  Stevenson  any  real  harm  01 
this  matter,  and  I  acquit  them  of  any  such  intent, 
the  legal  title  to  the  strip  of  land,  as  she  told  Fla 
trustee  for  the  Canadian  Pacific  Railway  Company.  I 
apparent  beneficial  interest  in  it.  I  think  it  quite  pr< 
the  defendants,  appreciating  this,  thought  it  woulc 
in  a  better  position  to  deal  with  the  Canadian  Paci: 
Company  in  respect  of  this  strip  of  land,  if  the 
were  vested  in  themselves,  and  that  it  would  do  { 
real  injury  if  they  included  this  land  in  the  c< 
which  they  obtained  from  her,  even  though  she  c 
tend  that  it  should  be  so  included. 
f  At  all  events,  I  find  as  a  fact  upon  the  evid 
the  plaintiff  never  did  intend  to  convey  the  strip 
question,  and  that  the  defendant  Flannigan  was  a 
the  outset  that  she  intended  to  reserve  it,  and  thi 
of  opinion  that  she  had  no  right  to  convey  it.  Tl 
ant  Cameron  is  bound  by  the  knowledge  of  the 
Flannigan,  whether  it  was  communicated  to  him 

The  taking  of  the  agreement  and  conveyances 
this  strip  of  land  was,  in  these  circumstances,  in  n 
fraudulent.  Mrs.  Stevenson  was  admittedly  a  sic 
at  the  time  that  the  execution  of  the  conveyance! 
cured.  She  had  been  very  unwell  for  some  tii 
and,  according  to  her  own  story,  was  not  quite  fit  1 
ness  when  the  sale  agreement  was  signed.  Thron 
whole  transaction  she  had  no  independent  advice 
of  allowing  her  to  have  the  deeds  prepared  by  her  < 
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the  defendants  induced  her  to  allow  their 
e  them,  and  Mr.  Flannigan  admits  that 
them  what  he  now  asserts  to  have  been 
there  was  some  special  bargain  affecting 
estion,  by  which  it  was  to  be  held  subject 
c  use. 

►re,  the  plaintiff  is  entitled  to  the  relief 
and  that  judgment  must  be  pronounced 
of  the  conveyances  in  question  by  limit- 
ded  in  them,  so  as  to  exclude  the  strip 
o  the  south  of  the  fence,  marked  "  right 
pon  the  plan  filed  as  exhibit  number  2. 

11  have  her  costs  of  this  action. 


July  19th,  1907. 

divisional  court. 

GARA  FALLS  CONCENTRATING  CO. 

be  Manufactured  by  Plaintiff — Refusal 
o  Accept — Statute  of  Frauds — Work  and 

[tiff  from  judgment  of  Magee,  Jv  9  0. 

,  for  plaintiff. 
>r  defendants. 

i  the  Court  (Meredith,  C.J.,  Teetzel, 
s  delivered  by 

: — The  action  is  brought  for  the  price 
red  by  plaintiff  for  defendants.  Among 
up,  defendants  pleaded  the  Statute  of 
vas  given  to  that  defence  and  the  action 
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Plaintiff's  contention  upon  the  argument  of 
was  that   the   claim  of  the  plaintiff  was  not  for 
but  for  work  and  labour  performed  and  material 
and  that  the  Statute  of  Frauds  had  therefore  no  a 

We  do  not  find  it  necessary  to  consider  the  < 
by  the  learned  counsel  for  the  plaintiff,  for,  as  fai 
concerned,  the  question  has  been  conclusively  c 
by  a  decision  of  the  Court  of  Appeal,  Canada  ] 
Engraving  and  Printing  Co.  v.  Toronto  R.  W.  Co. 
4l>2,  and  determined  adversely  to  plaintiff's  conte 
that  case  the  plaintiffs  were  engravers  and  lith 
and  the  contract  was  with  them  for  supplying  tJ 
ants  with  certain  bonds  and  coupons  to  be  prim 
plaintiffs,  in  a  special  form,  with  special  wording 
by  the  defendants,  upon  paper  purchased  by  the 
and  one  of  the  questions  was  as  to  the  applicat 
Statute  of  Frauds  to  a  contract  of  that  kind. 

I  am  unable  to  distinguish  that  case  from  t 
bar.  I  can  see  no  difference  between  the  supply 
bonds  and  coupons  in  that  case  and  of  the  labe 
The  bonds  and  coupons  when  completed  were  i 
hands  of  the  plaintiffs  saleable  to  any  one  but  tl 
ants  except  as  waste  paper,  any  more  than  are 
in  this  case  in  the  hands  of  the  plaintiff. 

Nor  da  I  think  the  case  comes  within  the  rule 
by  Mr.  Justice  Stephen  and  Sir  Frederick  Pollock 
tract  by  which  one  person  promises  to  make 
which  when  made  will  not  be  his  absolute  proper 
which  the  other  person  promises  to  pay  for  the  ^ 
is  a  contract  for  work,  although  the  payment  ma] 
a  price  for  the  thing,  and  although  the  materiaL 
the  thing  is  made  may  be  supplied  by  the  mal 
Quarterly,  vol.  1,  p.  10. 

The  appeal  must  be  dismissed  with  costs. 
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July  31st,  1907. 
1  chambers. 
REX  v.  CAPELLI. 

Murder — Death    Sentence — Reprieve — Crim* 
inal  Code,  sec.  1063. 

prisoner  under  sec.  1063  of  the  Criminal 
he  accused  for  such  period  beyond  the  time 
ition  of  the  sentence  as  should  be  necessary 
tion  of  the  case  by  the  Crown.  The  pris- 
Harino,  was  tried  at  Parry  Sound  before 
28th  and  29th  May,  1907,  for  the  murder 

Marino  was  acquitted.  Capelli  was  con- 
ced  to  be  hanged  on  1st  August,  1907.  An 
nade  on  behalf  of  Capelli  for  the  mercy 
rhis  application  was  disposed  of  on  24th 
>r-General  ordering  that  the  law  be  allowed 
$e.  This  decision  was  not  communicated 
or  the  prisoner  until  after  the  27th  July, 
waxe  on  the  evening  of  that  day  from  the 
>ers  of  the  decision.  It  was  alleged  that 
en  such  full  consideration  of  the  facts,  as 
ccused  could  present  them,  as  would  enable 
Fustice  to  determine,  pursuant  to  sec.  1022 
b  Capelli  should  have  a  new  trial. 

nd  H.  L.  Hoyles,  for  the  prisoner, 
the  Attorney-General. 

: — I  have  read  the  evidence,  and,  while  I 
on  as  to  whether  the  accused  should  get  a 
,  I  think  substantial  justice  requires  that  a 
hould  be  granted.  The  law  is  that  a  re- 
ble  by  the  Court  whenever  substantial  jus- 

If  the  Minister  of  Justice  has  already  fully 
he  facts  mentioned  in  the  affidavit  of  Mr. 

this  application,  it  may  be  that  nothing 
>y  the  short  respite  given  to  the  prisoner, 
«  have  not  been  properly  presented  for  due 

is  due  to  the  prisoner  that  the  opportunity 
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be  now  given.  It  is  important  that  the  questio: 
Crown  not  calling  the  witness  Bobertson,  and  the  i 
be  so,  of  the  evidence  of  a  person  who  was  sick  \x 
procurable  on  behalf  of  the  accused,  should  be  co: 
I  am  not  unmindful  of  the  fact  that  after  the  ve 
presumptions  are  against  the  innocence  of  the  prise 
I  do  not  deal  with  the  question  of  either  guilt  or  in 
but  my  decision  is  simply  that  the  prisoner  surely 
fullest  opportunity  for  the  presentation  of,  and  a 
upon,  all  the  facts  which  would  go  to  shew  that  h€ 
entitled  to  a  new  trial,  and  for  this  purpose  I  gn 
prieve  for  2  weeks,  and  order  the  execution  to  ta 
on  15th  August,  1907,  instead  of  the  1st,  as  sent< 
the  trial  Judge. 


THE 


WEEKLY    REPORTER 


ONTO,  SEPTEMBER   19,   1907. 


No.  17 


August  26th,  1907. 

divisional  court. 

.  GOODISON  THRESHER  CO. 

hreshing  Outfit — Incapacity  of  Engine  and 

Part  of  Outfit  —  Contract  —  Warranty  — 

mty  —  Reduction  in  Purchase  Money  — 

ayment  into  Court  —  Promissory  Notes  — 


ifendants  from  judgment  of  Magee,  J., 
in  favour  of  plaintiffs,  as  to  part  of  the 
an  action  by  the  purchasers  of  a  threshing 
1  of  the  money  paid  and  promissory  notes 
s,  and  for  damages  for  breach  of  the  agree- 


as  heard  by  Falconbridge,  C.J.,  Brit- 

l,  J. 

,  K.C.,  for  defendants. 
Barrie,  for  plaintiffs. 

—This  case  was  tried  at  great  length,  at 
id  with  great  care.  A  perusal  of  a  good 
>ages  of  evidence,  occasions  great  surprise 
latter,  so  much  one  of  business4  on  the  part 
manufacturers  of  threshers,  separators,  en- 
pparently  so  easily  capable  of  settlement, 
[ed  between  the  parties.  It  also  convinces 
ho.  17—31 
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me  that,  whatever  may  be  the  legal  difficulties  in  the  way 
of  plaintiffs  to  prevent  recovery  from  defendants,  if  there 
are  such,  plaintiffs  have  acted  in  good  faith  in  complaining, 
and  have  been  put  to  considerable  loss  by  reason  of  defend- 
ants not  supplying  plaintiffs  with  an  engine,  as  part  of  a 
threshing  and  separating  and  cleaning  joutfit,  yhich  would 
do  good  work,  according  to  the  def endants'  warranty. 

The  original  agreement  between  the  parties  is  dated  28th 
February,  1905,  and  is  one  of  the  very  full,  fine  print  agree- 
ments, framed  as  much  in  the  interest  of  defendants  as 
manufacturers  as  it  could  be.  I  do  not  think  plaintiffs  fully 
understood  the  full  effect  of  the  agreement  as  protecting 
them  as  limiting  the  liability  of  defendants;  but  plaintiffs 
did  sign,  and  so  defendants  have,  as  they  are  entitled  to 
have,  the  advantage  of  this  instrument. 

This  action  is  not  upon  the  warranty  in  the  oroginal 
agreement,  but  upon  a  distinctly  new  agreement,  which  it 
is  alleged  was  subsequently  made,  and  made  by  reason*  of 
the  Goodison  traction  engine  supplied  under  the  original 
agreement  failing  to  do  good  work. 

Plaintiffs  had  certain  rights  under  the  original  agree- 
ment; so  of  course  had  defendants.  Defendants  could  have 
said  they  would  leave  plaintiffs  to  enforce  their  rights,  and 
that  they  (defendants)  would  be  liable  only  so  far  as  they 
were  made  liable,  if  at  all,  by  the  original  agreement.  De- 
fendants did,  as  I  view  the  evidence,  make  a  subsequent 
agreement. 

The  original  purchase  by  plaintiffs  was  of  a  rebuilt  Mc- 
Closkey  thresher,  a  Goodison  traction  17  h.p.  engine,  and  a 
Goodison  side  fan  stacker,  all  fitted  up,  mounted,  and 
thoroughly  equipped,  as  particularly  set  out,  and  at  the  price 
of  $2,000;  and  if  a  Goodison  "wind-stacker"  was  included, 
$250  additional  was  to  be  paid  therefor. 

These  machines  were  warranted  by  defendants  to  be  well 
made,  of  good  materials,  durable,  and  with  good  care,  pro- 
per usage,  and  skilful  management  to  do  as  good  work  as 
any  other  of  the  same  size  manufactured  in  Canada.  The 
case  of  the  purchaser  having  trouble  with  the  machine  is 
provided  for,  at  length  and  specifically.  Then  there  is  the 
proviso :  "  If  the  said  machines  do  not  work  according  to 
warranty,  the  said  notes  or  moneys  are  to  be  refunded,  and 
the  purchasers  shall  have  no  claim  for  damages  sustained  by 
reason  of  the  failure  of  the  machine  to  satisfy  this  warranty ." 
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The  Goodison  traction  engine  did  not  work  satisfactorily. 
All  that  was  done  seems  to  be  fully  set  oat  in  the  reasons 
for  the  judgment  of  the  trial  Judge. 

Then  on  23rd  December,  1905,  this  agreement  was  made 
between  defendant  and  plaintiff  Edwin  Bell:  "We  agree 
to  repair  your  traction  engine  purchased  from  us  the  past 
season  in  either  of  the  two  ways  hereinafter  mentioned,  to 
be  decided  by  you: — 

"  (1).  We  will  put  a  new  cylinder  on  your  engine  with  a 
new  valve,  repair  the  flues,  and  pay  freight  on  the  engine 
to  the  shop  from  your  place,  and  also  back  again,  all  of  the 
above  being  done  free  of  charge. 

"  (2).  We  will  put  a  new  boiler  on  your  engine  with  7 
foot  flues  and  repair  the  engine,  you  to  pay  us  $150  and 
freight  one  way.     We  pay  the  freight  the  other  way.  x 

"  You  agree  to  accept  either  one  of  the  above  proposals, 
and  to  pay  your  payments  according  to  the  original  contract. 

"  The  John  Goodison  Thresher  Co.,  Ltd. 

"  Accepted,  Edwin  Bell." 

Mrs.  Bell  did  not  sign.  A  somewhat  voluminous  cor- 
respondence followed.  Edwin  Bell  says  he  understood,  and 
I  think  he  did  understand,  that  the  $150  was  part  of  the 
price  according  to  the  original  contract.  Defendants  in- 
tended that  as  extra  for  the  new  boiler,  etc. 

Nothing  came  of  this  proposed  agreement.  It  apparently 
was  never  completed,  either  by  its  acceptance  by  Mrs. 
Bell,  or  by  Edwin  Bell  electing  which  of  the  two  things  he 
would  have  done.  I  put  that  aside,  except  as  shewing  that 
defendants  realized  the  necessity  of  something,  and  that 
plaintiffs  had  a  right  to  relief. 

Then  a  new  agreement  was  made.  This  is  shewn  by  the 
correspondence,  beginning  with  defendants'  letter  of  24th 
March,  1906,  in  which  reference  is  made  to  the  agreement 
of  23rd  December,  1905.  Defendants  ask  for  balance  of 
payment  according  to  original  contract,  assert  that  they  are 
prepared  to  carry  out  their  part  of  the  agreement,  and  then 
say,  "  we  now  wish  to  know  what  is  to  be  done  in  reference 
to  this  matter ."  They  further  say  they  are  willing  to  carry 
out  "  either  one  of  the  proposals  as  made  you,"  and  wind  up, 
*  we  await  your  further  reply,  and  hope  that  you  will  get 
this  matter  arranged  without  further  delay." 
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Plaintiffs'  solicitor  replied  on  29th  March,  1906.  De- 
fendants wrote  to  plaintiff s'  solicitor  on  31st  March  again, 
calling  up  the  agreement  or  proposals  of  23rd  December. 
Plaintiffs'  solicitor  wrote  to  defendants  on  5th  April,  1906, 
submitting  3  proposals  as  to  what  was  to  be  done  with  the 
engine. 

Defendants  wTote  on  7th  April  to  plaintiffs'  solicitor,  still 
adhering  to  the  agreement  of  23rd  December,  and  ignoring 
or  misunderstanding  plaintiffs'  proposals. 

Plaintiffs'  solicitor  wrote  to  defendants  on  20th  April, 
stating :  "  He  (Mr.  Bell),  expects  you  to  fulfil  your  contract 
and  provide  him  with  an  engine  capable  of  producing  17 
horse  power  in  good  running  order,  and  in  accordance  with 
the  contract  on  which  the  engine  was  first  shipped  .  .  . 
It  must  be  distinctly  understood  that  the  engine  when  put  in 
shape  must  be  capable  of  developing  17  h.p.,  under  the  work- 
ing conditions  provided  for  in  the  original  contract." 

Defendants  wrote  to  plaintiffs' 'solicitor  on  23rd  April,  in 
part  as  follows :  "  Eeplying  to  your  favour  of  the  20th,  would 
say  it  will  be  necessary  to  have  Mr.  Bell's  engine  here  not 
later  than  May  15th,  but  might  state  he  has  never  advised 
us  yet  in  which  way  he  wants  the  engine  repaired.  .  .  . 
We  shall  be  pleased  to  receive  the  balance  of  his  payments 
at  once,  and  advise  how  he  wants  his  engine  repaired,  and  if 
it  will  be  here  by  15th  May,  we  will  put  the  engine  in  shape 
as  quickly  as  we  possibly  can." 

Apart  from  what  follows,  that  was  an  election  by  defend- 
ants for  plaintiffs  of  the  first  rather  than  the  second  of  the 
proposals  in  the  proposed  agreement  of  23rd  December.  It 
was  "  to  put  the  engine  in  shape  "  to  do  the  work  necessary 
in  the  outfit,  for  which  plaintiffs  were  asked  to  pay. 

On  1st  May,  defendants  wrote  to  Edwin  Bell,  deprecating 
the  necessity  for  correspondence  with  solicitors,  and  then 
sav :  "  We  intend  doing  what  is  right  with  you  in  every  re- 
spect. ...  If  you  keep  your  present  engine,  and  send 
it  here  near  threshing  time,  we  will  be  so  busy  that  it  will 
be  almost  impossible  to  get  it  out  in  time  for  you.  .  .  . 
This  engine  should  have  been  sent  here  some  time  ago— and 
while  we  were  not  too  busy,  and  we  would  put  it  in  shape 
j,  and  return  promptly.  .  .  .  We  shall  be  glad  to  hear  by 
return  mail  and  advise  definitely  just  what  time  you  propose 
shipping  the  engine  .  .  .  and  at  the  same  time  advise 
us  just  exactly  what  you  want  done." 
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On  11th  May  the  solicitor  wrote  to  defendants  as  fol- 
lows: "Mr.  Edwin  Bell  has  instructed  us  to  state  that  he 
will  ship  the  engine  on  the  21st  of  this  month  for  the  pur- 
pose of  haying  you  put  it  in  running  order,  capable  of  de- 
veloping the  horse  power  called  for  by  the  contract  and  in 
other  respects  fulfil  the  terms  and  conditions  of  the  contract. 
He  does  not  presume  to  dictate  to  you  what  you  should  do, 
as  he  takes  it  for  granted  that  you  are  better  able  to  form 
a  conclusion  upon  the  matter  than  he  is." 

Defendants  raise  no  further  objection  or  question,  but 
hope  that  Mr.  Bell  will  arrange  to  ship  the  engine  by  the 
21st,  as  promised. 

Then  further  delay  occurred  about  sending  the  engine — 
defendants  consenting  to  this  delay — and  finally  the  engine 
was  received  by  defendants  on  5th  July,  1906,  and  its  receipt 
was  acknowledged  by  letter  of  that  day. 

Defendants,  by  accepting  the  engine  sent  to  them  as  1 
have  stated,  did  so  upon  the  agreement  by  them  that  they 
would  put  it  in  running  order  capable  of  developing  17  horse 
power,  and  that  it  would  in  other  respects  fulfil  the  terms 
and  conditions  of  the  original  contract,  viz.,  that  with  good 
care,  proper  usage,  and  skilful  management,  it  would  do  aa 
good  work  as  any  other  of  the  same  -size  manufactured  in 
Canada,  and  if  finally  the  engine  (as  part  of  the  outfit)  would 
not  do  as  good  work,  etc.,  according  to  the  warranty,  the 
notes  or  moneys  given  are  to  be  refunded,  and  the  machines 
to  be  returned  to  defendants  as  provided. 

The  engine  was,  as  defendants  contend,  repaired.  They 
put  it,  as  they  contend,  in  "  first  class  working  order."  Ac- 
cording to  their  statement  they  did  what  they  felt  them- 
selves obliged  to  do,  and  what,  I  think,  was  the  least  they 
could  do  under  the  circumstances,  but  unfortunately  in  the 
subsequent  test  of  a  practical  working  with  good  care,  proper 
usage,  and  skilful  management,  it  would  not  do  good  work. 
I  think  it  is  a  perfectly  fair  inference,  if  not  specifically 
proved,  that  the  engine  as  repaired  and  returned  to  plaintiffs 
did  not_and  would  not  do  as  good  work  as  any  other  of  the 
same  size  manufactured  in  Canada. 

What  took  place  after  the  return  on  31st  July,  1906,  is 
fully  and  correctly  set  out  in  the  reasons  of  the  trial  Judge, 
and  I  agree  with  the  conclusions  at  which  he  has  arrived, 
and  I  think  there  is  ample  evidence  to  warrant  these  con- 
clusions. 
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1  There  was  nothing  to  prevent  defendants  mal 

contract  with  plaintiffs,  ancillary  to  the  original 

»  contract  altogether,  in  reference  to  the  exiating 

the  terms  as  to  that  engine,  as  to  its  fitness,  anc 

j  it  would  do,  according  to  what  was  represented  : 

ginal  contract.  The  engine  had  been  manufactured 
ants  or  sold  by  them  to  plaintiffs,  returned  by  plaii 
f  endants  pursuant  to  an  engagement,  to  have  work 
it;  work  was  done  upon  it,  all  in  the  ordinary  con 

"j  f  endants'  business.  Such  a  contract  need  not  be  ui 

j  defendants.    That  new  contract  was  in  the  terms 

j  to  this  extent,  that  the  engine  with  the  outfit  tha 

bought  would  do  good  work  as  described  or  as  i: 
ranty  incorporated  in  the  former  agreement.     Si 
all  that  has  taken  place  in  reference  to  this  engine 
■  ought  not  to  be  told  that,  although  the  engine 

|  j  good  work,  and  could  not  be  made  to  do  good  woi 

■  thresher,  separator,  etc.,  purchased  from  defend 

cannot  succeed  because  the  engine  was  made  of  g 
iais  and  was  of  17  horse  power.  I  am  satisfied  froi 
ence  that  this  engine  did  get  reasonably  "good 
sonably  "  proper  usage,"  andr  that  with  reasonal 
management,  it  did  not  do  good  work — not  as  go- 
!  ,  the  ordinary  machine  of  same  size  made  in  Can* 

\  good  work  as  plaintiffs  expected  and  had  a  righ 

i  from  it. 

,  This  is  not  the  case  of  merely  buying  a  well 

'.  defined  article.    It  is  the  case  of  an  arrangemer 

,  pute  after  it  had  arisen — a  new  agreement  in  n 

the  taking — buying — of  an  article  manufactured 

ants,  supplied  to  plaintiffs,  found  by  plaintiffs  n 

6equently  admitted  by  defendants  to  be  unfit,  and 


f endants,  upon  the  consideration  that  plaintiffs 


n 


it,  undertook  to  make  fit  for-  a  particular  purpos 
case  there  was  complete  knowledge  by  defend* 

\  what  the  engine  was  for,  even  apart  from  the  lett* 

tiffs'  solicitor  of  11th  May,  1906.  That  letter 
plainly  as  language  can  that  plaintiffs  relied  upon  < 
judgment,  knowledge,  and  skill  in  the.  matter  ai 
turers,  and  so  there  was  the  implied  warranty  tl 

1  gine  when  returned  to  defendants  on  31st  July, 

I  fit  for  the  use  to  which  it  was  to  be  applied.     I 

to  conclude  that  any  express  warranty  in  the  orig 
•  ment  can  be  invoked  to  exclude  an  implied  warrai 
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ook  place  between  the  parties  as  to  the  en- 

e  opinion  as  above,  I  see  no  reason,  upon  ap- 
ants,  for  interfering  with  the  decision  of  the 
!t  might  well  be  argued  that  plaintiffs  are  en- 
than  the  relief  given,  but  plaintiffs  have  not 
jy  are  entitled  to  as  much  at  least  as  the  pre- 
gives  them,  so  I  think  this  appeal  should  be 
costs. 

>ge,  C.J.,  gave  reasons  in  writing  for  the  same 
,  dissented,  for  reasons  stated  in  writing. 


August  26th,  1907. 

DIVISIONAL  COURT. 

BROWN  v.  DULMAGE. 

-  Contract  —  Failure  to  Carry  out  —  Resale  by 
Conversion  —  Possession  —  Purchase  Money  — 
Rescission  —  Damages  —  Costs. 

plaintiff  from  order  of  Mabee,  J.,  in  the 
allowing  an  appeal  from  the  report  of  the 
tinary  finding  that  plaintiff  was  entitled  to 
)  damages  in  an  action  for  conversion. 

[  was  heard  by  Falconbridge,  C.J.,  Brit- 
2LL,  J. 

ins,  K.C.,  for  plaintiff. 

nson,  Goderich,  for  defendant. 

J.:— On  28th  May,  1903,  the  defendant  en- 
mtract  with  the  plaintiff  for  the  sale  to  him 
oods,  &c,  in  Wingham.  The  agreement  is  in 
lie  important  terms  are  as  follows: — 
fcures,  &c,  in  the  Kent  block  to  be  sold  at 
ie  dollar  invoice  price,  any  dispute  to  be  re- 
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ferred  back  to  the  stock  sheet.  Deposit  to  be  J 
stock  exceeds  $7,000,  balance  to  rated  (sic)  at  30 
the  dollar,  $2,000  cash  on  completion  of  stock  ta 
checking.  Balance  in  two  and  four  months  eqi 
If  stock  exceeds  $7,000,  deal  may  be  declared  off. 

In  June  the  plaintiff  "  declared  the  purchase  ofl 
ing  that  the  stock  exceeded  $7,000.  He  had,  howev 
meantime  paid  $1,000  on  account  of  the  purchase  n 

He  thereupon  brought  an  action  against  tht 
defendant,  2nd  October,  1903,  setting  out  that  he  ( 
had  rescinded  the  contract,  and  that  he  had  dema 
return  of  the  $1,000,  and  he  claimed  the  sum  c 
and  interest  from  5th  June,  1903.  The  deiendam 
the  contract,  the  stock  taking,  and  the  exercise  by  t 
tiff  of  his  option  to  purchase;  that  the  plaintiff  too 
sion  of  the  stock  and  sold  portions  of  it,  and  ret* 
proceeds  of  the  portions  so  sold,  and  dealt  with  * 
in  all  respects  as  if  he  were  the  owner  thereof;  th 
quently  plaintiff  abandoned  the  possession  of  the  g 
refused  to  complete  the  contract;  that  consequently 
ant  notified  plaintiff  that  he  would  proceed  to  sell  i 
and  hold  him  responsible  for  the  loss  and  damage 
fendant  might  sustain;  that  defendant  did  try  to 
stock  en  bloc  and  failed;  and  that  he  was  now  end( 
to  dispose  of  it  by  retail;  that  he  was  at  all  times  i 
willing  to  carry  out  the  agreement. 

The  case  came  on  for  trial  before  Meredith, 
Barrie,  16th  May,  1904:  the  trial  Judge  dismissed  t 
with  costs:  see  Brown  v.  Dulmage,  4  O.  W.  E. 
"without  prejudice  to  any  action  the  plaintiff  ma 
to  bring,  based  upon  the  alleged  wrongful  act  of  <3 
in  selling  the  goods,  or  for  an  account  of  the  pr< 
the  sale."  The  trial  Judge  added:  "I  must  not 
to  indicate  that,  in  my  opinion,  any  such  action,  on 
of  the  case,  is  maintainable." 

Then  this  action  was  brought,  plaintiff  alleging 
tract,  the  delivery  of  the  goods  by  defendant  to 
and  the  payment  of  $1,000  on  account  of  the  purchi 
conversion  by  the  defendant  of  the  stock,  and  cl 
declaration  that  the  defendant  had  so  converted  t 
damages  for  such  conversion,  and  in  the  alternate 
accounting  by  the  defendant     "if  the  Court  shoi 
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Le  defendant  rightly  took  possession  "  and 
bo  the  plaintiff  of  the  amount  due  and  for 

of  defence  admits  the  contract  and  the 
000,  and  denies  all  else;  alleges  that  the 
r  $2,000  to  the  defendant  on  the  comple- 
List  and  to  give  his  promissory  notes  at 
hat  he  neglected  and  refused  to  pay  tne 
)0  and  to  give  his  notes ;  that  the  def  ena- 
l  possession  of  the  stock  to  the  plaintiff, 
:  ever  demand  or  claim  possession  thereof, 
lant  was  always  ready  and  willing  to  de- 
l  to  the  plaintiff  upon  payment  of  the 
ie  delivery  of  the  said  notes;  that  plain- 
id  was  never  entitled  to  possession,  and 
maintain  any  action  for  conversion.  The 
?e  goes  on  to  set  out  the  sale  of  the  goods 
fter  notice  to  the  plaintiff;  that  such  sale 
fter  payment  of  all  the  proper  expenses 
by  way  of  counterclaim,  claims  the  dif- 
e  net  proceeds  of  the  sale  and  the  pur- 

e  before  my  brother  Clute  at  Barrie 
1906,  and,  without  declaring  the  rights 
rder  was  made  referring  "  to  the  Master 
nto  to  inquire  and  state  the  true  measure 
h  the  plaintiff  is  entitled  and  to  take  the 
\  as  between  the  parties  .  .  .  ;"  and 
nd  costs  were  reserved.  The  Master  in 
L  with  the  reference  28th  September, 
report  of  date  7th  December,  1906,  find- 
measure  of  damages  to  which  the  plain- 
value  of  the  goods  converted  to  his  own 
the  sum  of  $1,975.40,  being  the  amount 
intiff  for  a  portion  of  the  same,  and  as 
emaining  in  his  possession,  the  sum  of 
total  of  $2,830.60,  from  which  I  have 
il  purchase  money  still  unpaid  upon  the 
£1,861.71,"  and  further  finding  "the 
ie  plaintiff  is  entitled  are  the  difference 
of    $2,830.60   and   $1,861.71*   namely. 

iaken  from  this  report,  which  came  on 
Mabee,  17th  January,  1907,  and  he  set 
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aside  the  report,  ordered  that  upon  payment  by  the  plaintiff 
to  the  defendant  of  the  sum  of  $207.31  and" the  costs  of 
defence,  including  the  costs  of  the  reference  and  of  the 
appeal,  within  60  days,  the  defendant  should  deliver  to  the 
plaintiff  the  goods  remaining  in  hft  possession,  and,  in  de- 
fault of  such  payment,  the  action  should  be  dismissed  with 
costs.  The  learned  Judge  seems  to  have  turned  the  appeal 
into  a  motion  for  judgment — no  objection  is  taken  on  that 
ground — indeed,  it  was  agreed  that  we  should  treat  the 
appeal  to  us  as  a  motion  for  judgment.  It  was  also  agreed 
before  us  that  upon  the  present  appeal  from  the  judgment 
of  Mabee,  J.,  all  facts  found  by  Meredith,  C.J.,  in  the 
former  action,  should  be  considered  found  in  this  action  for 
the  purpose  of  this  motion  for  judgment. 

The  order  in  appeal,  as  I  read  it,  is  really  an  adjudication 
that  the  plaintiff  had  no  right  to  bring  this  action,  but  it 
gives  him  a  right — if  he  sees  fit — to  get  the  goods  remaining 
in  the  hands  of  the  defendant  upon  paying  the  costs  of  the 
action  and  the  balance  of  the  money  after  crediting  the  net 
sales  thus: — 

Purchase  money  $2,862.71 

Less  paid  in  cash  by  plaintiff    $1,000.00 
Received  in  cash  for  goods  sold      1,975.40 


$2,975.40 
Le&6  expenses         320.00 


$2,655.40  2,655.40 


Balance  due  defendant  $207.31 

This  is  a  privilege  which  could  not,  in  my  view  of  the 
case,  be  given  the  plaintiff  without  the  consent  of  the  defend- 
ant, but  the  defendant  does  not  appeal. 

It  seems  to  me  that  this  case  will  turn  upon  the  question 
of  fact;  "Was  the  plaintiff  entitled  to  the  possession  of 
the  stock  ?"  And  incidentally  the  further  question  will 
arise :  "  Did  the  defendant  actually  deliver  the  stock  to  the 
plaintiff  ?" 

It  is  to  be  noticed  that  the  defendant  has  shifted  his 
ground  since  the  former  action — in  that  action  he  asserted 
that  he  Tiad  delivered  possession  to  the  plaintiff,  and  the 
Chief  Justice  says :    "  If,  as  the  defendant's  pleadings  seem 
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to  shew,  and  as  he  offered  some  evidence  to  establish,  the 
plaintiff  had  taken  possession  of  the  goods,  then  there  may 
be  a  serious  difficulty  in  the  defendant's  way.  If  so,  then  he 
was  a  mere  wrongdoer  in  endeavouring  to  sell  by  auction." 
In  this  action,  as  will  be  seen,  the  plaintiff  it  is  who  is 
asserting  that  the  goods  were  delivered  to  him,  and  the 
defendant  is  denying  such  delivery.  The  Chief  Justice  does 
not  find  that  the  goods  were  delivered,  nor  is  his  judgment 
rested,  in  whole  or  in  part,  on  such  delivery  having  taken 
place.  This,  then,  seems  to  be  an  open  question,  and  it 
must  be  decided  upon  the  evidence  taken  before  the  Master 
in  Or^nary,  and  the  facts  found  by  the  Chief  Justice  in  the 
former  action.  And  the  following  are  the  facts  as  I  find 
them  to  be : — 

The  defendant  was  carrying  on  business  as  a  dry  goods 
merchant  in  Wingham;  he  made  the  agreement  spoken  of 
on  20th  May,  1903;  shortly  after  the  making  of  the  agree- 
ment he  closed  the  store  and  with  the  plaintiff  started  to 
take  stock;  the  plaintiff  paid  $1,000  on  account  of  the  pur- 
chase money;  the  goods  were  cased  up  by  the  defendant, 
and  remained  upon  the  premises  of  the  defendant  cased  up, 
the  plaintiff  having  bought  all  the  goods,  &c,  in  the  store, 
"  lock,  stock,  and  barrel,"  as  it  is  put,  and  these  were  left 
in  the  store  where  the  defendant  had  been  carrying  on  his 
busineps.  These  goods  were  intended  to  be  sent  to  the  plain- 
tiff when  and  where  he  secured  a  place  of  business,  and  the 
defendant  was  awaiting  his  instructions:  but  he  found  a 
difficulty  in  getting  a  place  to  enter  into  business.  He  is 
confronted  with  the  difficulty  that  he  would  probably  have  to 
offer  the  goods  again  for  sale  as  a  job  lot,  and  then  attempted 
to  "  declare  the  deal  off."  The  plaintiff  had,  however,  actu- 
ally sold  $1.25  worth  of  goods,  and  put  the  money  in  his 
pocket,  and  though  the  defendant,  in  the  examination  for  dis- 
covery, contended  that  the  plaintiff  had  taken  possession  of 
the  goods  the  day  he  paid  the  $1,000,  which  seems  to  have 
been  the  same  day  as  he  sold  the  $1.25  worth  of  goods,  it 
seems  clear  that  he  is  simply  giving  his  definition  of  what 
is  "  possession."  Nothing  is  done  by  the  plaintiff  in  the  way 
of  taking  possession  of  any  goods,  except  the  trifling  quantity 
he  sold,  and  the  goods  were  at  all  times  upon  the  land  of 
the  defendant  and  in  his  actual  possession. 

On  20th  June  the  plaintiff  attempted  to  rescind  the 
agreement  by  letter  "declaring  the  deal  off,"  demanding 
the  return  of  his  $1,000,  and  saying  that  he  expects  wages 
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at  say  $1.50  per  day  for  helping  to  take  stock.  It 
held  that  he  had  not  the  right  to  rescind. 

On  23rd  June  the  solicitors  for  the  defendant  ^ 
plaintiff  saying:  "There  is  no  doubt  that  you  1 
chased  the  goods  and  stock,  and  we  therefore  notify 
the  same  are  here  at  your  risk  and  expense,  and  ^ 
like  to  have  you  make  some  arrangement  as  to 
take  them  away."  No  answer  having  been  rece 
solicitors  on  29th  June  again  wrote :  "  We  notii 
take  away  from  his  premises  the  stock  and  goods  j 
by  you  from  him  on  or  before  the  15th  day  of  i 
unless  same  are  taken  away  by  that  date,  we  wil 
to  sell  them  and  hold  you  responsible  for  the  loss 
by  him,  if  any,  and  also  for  all  the  charges  and 
occasioned  by  your  failure  to  carry  out  the  agreen 
also  for  damages." 

It  would  thus  seem  that  the  defendant  was  insig 
the  contract  was  in  full  force — in  any  event  the  f< 
tion  decides  that  the  contract  was  not  rescinded. 

Then  came  a  letter  from  the  same  solicitors,  1 

1903,  notifying  the  plaintiff  that,  as  the  time  ha< 

for  him  to  take  away  the  goods,  the  same  would  h 

»  the  defendant,  and  the  plaintiff  held  responsible 

difference,  &c,  and  damages.  Further  correspond 
sued,  and  on  1st  August  the  defendant  wrote  the 
that  he  would  on  Monday  unpack  the  goods,  and  if  t 
tiff  did  not  move  at  once,  the  stock  would  be  sold 
This  was  attempted  on  19th  August,  and  failed,  ai 
upon  defendant  made  sales  over  the  counter.  It 
found  that  "the  mode  of  selling  which  defendant 
was  reasonable  and  practically  the  only  one  open 
and  that  which  was  calculated  to  realize  the  best 
\  the  goods:"    4  0.  W.  R.  at  p.  92.     - 

r  The  Master  has  found  that  the  amount  of  cash 

I  by  the  defendant  in  this  way  is  $1,975.40,  and  this 

■  dispute.     But  this  is  in  excess  of  the  value  of  tl 

in  that  i  t  required  the  use  of  a  shop  and  of  salesme 
realize  this  sum.  The  actual  value  of  the  goods  soL 
were  when  the  plaintiff  declined  to  accept  them, 
defendant  undertook  to  sell  them,  must  be  the  price 
or  obtainable  for  them,  less  the  reasonable  cost  of  ( 
such  price,  and  that  my  brother  Mabee  has  fixed 
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>d  that  this  is  a  reasonable  sum,  if  any  allow- 
ade  to  the  defendant  for  expenses,  &c. 

hen,  at  the  time  of  the  alleged  conversion  is 
$320,  that  is,  $1,655.40.  The  value  of  the 
s  may  be  more  difficult  to  determine,  but,  in 

of  the  case,  it  is  not*  necessary  to  consider 
[f  any  value  is  to  be  placed  upon  these  goods 
easonable  sum  should  be  allowed  for  the  ex- 
lg  on  them.  In  any  case,  therefore,  I  think 
wrong.  But  it  seems  to  me  that  no  right 
1.  The  plaintiff  did  not  pay  the  $2,000— he 
)  of  it — even  on  his  own  contention,  as  shewn 
t  at  the  trial  of  the  former  action,  the  other 
)sited  in  the  bank  to  be  paid  upon  the  ship- 
ods,  and  the  time  for  the  shipment  of  the 
rrived  when  he  repudiated  the  agreement  and 
le  deposit.      And  in  any  case  he  did  not  give 

having  at  any  time  any  actual  possession  of 
ever  acquired  any  right  to  the  possession,  as 
or  tender  the  purchase  money. 

Jaintiff  attempting  to  rescind  the  contract, 
e  courses  open  to  the  defendant : — 

le  rescission.  In  that  case,  the  goods  revest 
plaintiff  is  entitled  to  receive  back  his  money. 
>ne — as  has  been  decided. 

>n  the  contract — claiming  that  the  goods  are 


e  rescission  so  far  as  to  put  an  end  to  the  con- 
ling  the  right  to  sue  for  damages. 

nion  that  the  evidence  here  is  that  the  de- 
•oughout  insisting  on  the  continued  existence 
,  though  he  may,  perhaps,  have  mistaken  his 
The  contract,  then,  is  in  full  force,  and  the 
nply  doing  that  which  seems  a  natural  thing 
i  circumstances,  but  which  I  do  not  say  is  or 
when  he  takes  the  goods  of  the  paintiff,  as 
case,  and  sells  them  to  pay  himself  the  pur- 
ith  the  proceeds  thereof.     But,  as  the  plain- 
right  to  possession,  he  has  no  right  to  bring 
le  conversion  alleged,  without  first  paying  or 
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\  tendering  the  amount  of  the  purchase  money,  an< 

placing  himself  in  the  position  of  being  entitled  t< 
!  session:  Milgate  v.  Kibble,  3  M.  &  G.  100;  Moore  v 

!  '  29  U.  C.  R.  487,  490;  Butler  v.  Stanley,  21  C.  P. 

)  Blackburn  on  Sales;  28  Am.  &  Eng.  Encyc.  of  Law 

i  p.  664. 

!  t  But  can  he  bring  an  action  to  recover  back  the 

|  money,  or  the  part  thereof  paid  down?     Of  cour 

\  defendant,  as  in  Moore  v.  Sibbald,  repudiated  the 

!  and  refused  to  deliver  the  goods  on  demand,  he  m 

the  instalment  of  purchase  money.    Butx  if  that  i 

case,  the  law  'has  been  authoritatively  laid  down  for 

!  Judicial  Committee  in  Page  v.  Cowasjee  Eduljee, 

!  P.  C.  127,  at  pp.  145,  146,  as  follows:    Lord  Ch 

giving  the  judgment  of  the  Court,  says :  "  There  ma; 
;  where  the  vendor  might  sell  without  rendering  hii 

i  ble  to  an  action,  as  where  goods  sold  are  left  in  tl 

|  sion  of  the  vendor,  and  the  purchaser  will  not  rem 

and  pay  the  price,  after  receiving  express  notice 
vendor  that,  if  he  fail  to  do  so,  the  goods  will  \ 
But  the  authorities  are  uniform  on  this  point,  that 
1  actual  delivery,  the  vendor  resells  the  property,  -\ 

purchaser  is  in  default,  the  resale  will  not  authorize 

chaser  to  consider  the  contract  rescinded,  so  as  1 

him  to  recover  back  any  deposit  of  the  price,  or  to  r 

'  ing  any  balance  of  it  which  may  be  still. due ;"  anc 

that  this  is  a  fortiori  where  there  has  been  a  deli 
the  vendor  takes  it  out  of  the  possession  of  the  ] 
and  resells  it. 

The  law  seems  to  be  accurately  stated  in  Blacl 
,  Sales,  2nd  ed.,  at  p.  459 :  "  At  all  events  it  seems  1 

sale  by  the  vendor,  whilst  the  purchaser  continr 
fault,  is  not  so  wrongful  as  to  authorize  the  pur 
consider  the  contract  rescinded,  so  as  to  entitle  h: 
cover  back  any  deposit  of  the  price  or  to  resist  pa 
balance  of  it  still  due :  nor  yet  so  tortious  as  to  de 
vendor's  right  to  retain,  and  so  entitle  the  purchas 
in  trover."  The  last  English  edition  of  Benjamin 
;  ch.  6,  gives  a  large  number  of  cases,  but  I  do  i 

i'  it  necessary  to  do  more  than  refer  to  that  work,  as 

J*,  ment  of  Lord  Chelmsford  in  Page  v.  Cowasjee  Ec 

R.  1  P.  C.  127,  seems  sufficient. 
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nding  an  their  strict  rights,  as  they  do,  1 
t  this  action  cannot  succeed,  and  that  it 
3d  with  costs.  The  judgment  appealed 
dismisses  the  action  with  costs  incurred 
tit;- and  as  to  the  provision  introduced  in 
I,  as  no  appeal  has  been  taken,  I  would 
Iding,  however,  that  the  costs  of  this  ap- 
ed to  the  costs  and  purchase  money  to  be 
I  before  he  may  exercise  the  option  given 

j  be  not  accepted  by  the  plaintiff,  it  may 
the  parties  to  consider  the  following, 
bhat  upon  the  plaintiff  tendering  the  bal- 
ise  money  and  interest,  he  may  possibly 
trover:  Chinery  v.  Veall,  5  H.  &  N.  288; 
east  doubtful,  in  view  of  the  case  in  the 
of  the  judgment  of  the  full  Court  in 
39  U.  C.  B.  at  p.  452. 
es  lie,  the  result  would  be :  the  defendant 


from  June,  1903,  (3  years,  10 

er  cent.-4101.67) 1,191.67 

10.85  and  interest  from  Aug. 
i,  8  months,  at  5  per  cent. — 

509.84 

0.85  and  interest  from  Oct. 
j,  6  months,  at  5  per  cent. — 
506.25 


In  all    $2,207.76 

ly  at  all,  it  would  then  seemingly  lie  in 
lount  of  damages,  as  matters  now  appear 
«rfere  with  the  findings  of  value  by  the 


red $1,975,40 

see,   Ac 320.00    $1,655.40 

on  hand $855.70 

f  selling   

(2/5   of  $320....  128.00  727.20 

$2,382.60 
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Amount   of   purchase   money 
still  unpaid 

Balance 

If  the  defendant  would  allow  this  sum,  $174.84 
costs  which  the  plaintiff  is  ordered  to  pay,  and  th 
thereupon  release  his  cause  of  action,  it  seems  1 
merits  of  the  case  would  best  be  served.  If  not, 
blesome  questions  as  to  the  real  value  of  the  goc 
must  come  up — and  I  am  far  from  agreeing  with 
ter — and,  in  view  of  the  finding  of  fact  by  Mere* 
in  the  former  action  "that  the  net  proceeds  (o: 
over  the  counter)  will  fall  considerably  short  of 
what  remains  due  of  the  purchase  money  "  (4  0.  1 
the  plaintiff  will  find  great  difficulty  in  the  way 
insuperable — in  any  attempt  to  prove  that  the  va 
the  goods  to  which  he  would  be  entitled  upon  a  ten 
money  was  in  excess  of  the  balance  of  the  purcha 

I  should  perhaps  add  that,  on  the  facts  of  tl 
think  no  special  action  would  lie  as  for  injury  to  the 
"  reversion." 

Falconbridge,  C.J.,  agreed  with  the  judgmer 
dell,  J.,  for  reasons  stated  in  writing. 

Britton,  J.,  dissented,  for  reasons  stated  in 


Cartwright,  Master.  August  30 

chambers. 
EASTWOOD  v.  HABLAN. 

Writ  of  Summons — Service  on  Defendant  Compai 
larity — Rules  146,  159 — Service  on  Clerk  at  C 
Offiice — Service  Brought  to  Knowledge  of  Compt 

Motion  by  defendants  to  set  aside  the  serviee  o: 
of  summons,  on  the  ground  that  it  was  not  served  en 
byBulel59. 

G.  C.  Campbell,  for  defendants. 

J.  P.  Crawford  (Montgomery  &  Co.),  for  plainl 
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—The  motion  is  supported  only  by  an  affi- 
Ldaqts'  stenographer.  TTjis  states  that  no 
lpany  were  then  in  the  city,  but  that  she 
iff  s  officer  that  she  was  in  charge  of  the 
astructions  of  the  secretary,  but  that  she 
to  be  understood  by  him  that  she  was  a 
service  could  validly  be  effected. 

in  answer  shews  that,  before  the  service 
efendants'  solicitors  had.  received  writ  and 
o  see  if  they  were  to  accept  service,  and 
ey  returned  it,  saying  that  they  had  no  in- 
service  attacked  then  was  made,  and  the 
a  conditional  appearance  without  leave,  as 
173. 

in  argument  that  defendants  desired  time, 
asily  been  obtained  without  taking  a  step 
ir  practice,  whatever  may  be  the  case  in 

ervice  seems  regular  under  Rule  159  (b), 
ie  issue  of  the  writ  has  been  known  to  de- 
ie  8th  July,  as  appears  by  letter  of  the  de- 
ind  the  present  motion  is  made  on  behalf 
and  on  their  instructions. 

circumstances,  I  think  the  motion  cannot 
ild  be  dismissed  with  costs  to  plaintiff  in 

elivery  of  the  statement  of  claim,  the  de- 
ime  for  pleading,  it  can  be  granted  on  pre- 
served that  the  object  of  Rules  146  and 
that  service,  if  not  personal,  shall  be  made 

it  may  be  safely  affirmed  will  bring  the 
ce  of  the  necessary  parties.    This  has  been 

and  the  motion  is  therefore  useless. 


o.  17—32+ 
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CHAMBERS. 

COATES  v.  THE  KING. 

Particulars  —  Petition  of  Right  —  Commission 
Treasury  BiUs  and  Bonds  —  Names  of  Pur 
Dates  of  Sales — Prices  Paid — Particulars  for  T 
Delay. 

Motion  by  defendant  for  particulars  of  cer 
graphs  of  the  petition  of  right. 

N.  Femurs  Davidson,  for  defendant. 

Featherston  Aylesworth,  for  plaintiffs. 

The  Master: — In  this  case  the  plaintiffs  seek 
a  sum  of  £3,000  or  $14,600,  being  one  quarter  c 
cent,  on  £1,200,000,  the  amount  of  certain  bonds  * 
issued  by  the  provincial  government  for  the  build 
Temiskaming  Railway. 

In  the  8th  paragraph  of  the  petition  of  right 
tiffs  allege  that  under  a  memorandum  of  10th  Octc 
signed  by  the  Hon.  K.  Harcourt,  who  at  the  time  w 
ber  of  the  provincial  government,  and  acted  as  ti 
in  the  matter,  it  was  agreed  that  the  plaintiBs  she 
tiate  (1)  the  sale  of  treasury  bills  for  £1,200,000, 
the  subsequent  sale  of  the  bonds  to  retire  these  bi 
be  intrusted  to  them.  The  bills  were  to  be  sold 
representing  a  rate  of  interest  not  exceeding  4 
Nothing  was  said  as  to  terms  of  the  sale  of  the  bo 

In  the  following  paragraph  it  is  alleged  thai 
bills  were  successfully  sold  at  the  prescribed  rate,  i 
14th  paragraph  it  is  alleged  that,  at  the  request  o: 
vincial  Treasurer,  these  bills  were,  on  15th  May, 
newed  for  another  6  months,  and  sold  by  the  plai] 
the  previous  issue  repaid  with  the  proceeds. 

The  petition  of  right  was  filed  on  22nd  Novem 
It  was  stated  on  the  argument  that  attempts  had  t 
at  settlement,  so  that  the  petition  was  not  served 
June. 
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e  particulars  were  demanded,  which  have 
But,  as  to  those  asked  for  in  explanation  of 
14,  the  defendant  has  nqy  moved  for  fur- 
by  Mr.  Davidson  that  what  was  required 
&c.,  of  the  persons  to  whom  the  first  and 
the  treasury  bills  were  sold.  Hq  argued 
n  was  based  on  the  memorandum  of  10th 
was  necessary  for  plaintiffs  to  allege,  as 
:hat  they,  as  agents  for  the  provincial  gov- 
3  treasury  bills;  and  that,  they  must  prove 
nded  that  it  might  be  that  plaintiffs  had 
the  purchasers,  and  that,  in  such  case,  they 
»  have  been  acting  as  agents,  and  so  their 
j  sale  of  the  bonds  would  be  gone,  as  well 
y  charges  in  respect  of  the  sale  of  the  trea- 

it  such  a  defence  is  in  contemplation,  it 
ry  to  know  how  the  fact  is.  Even  if  the 
ef used,  yet  such  a  defence  could  be  pleaded, 
the  evidence  could  be  obtained,  though  this 
ommission  to  Great  Britain. 

$  supported  by  the  affidavit  of  the  Provin- 
at  it  is  necessary  for  the  proper  defence  of 
articulars  should  be  furnished,  shewing  the 
j  to  the  various  purchasers,  with  the  name 
•  and  the  price  paid. 

Cockburn,  9  0.  W.  R.  883,  affirmed  10  0. 
ulars  were  ordered  before  delivery  of  state- 
where  it  seemed  that  such  particulars  would 
e  defence. 

reason  I  think  the  order  should  be  made  in 

i  to  the  motion  it  was  argued  that  delay 
a  this  order.  But  it  will  not  cost  much  to 
I  a  reply  can  be  received  in  10  days  there- 
defence  will  be  extended  nntil  a  week  after 
been  delivered,  and  the  costs  of  the  motion 
lse. 
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Cartwright,  Master. 


September  1 


CHAMBERS. 

BARRETT  v.  PERTH  MUTUAL  FIRE  INSURE 

Notice  of  Trial  —  Motion  to  Set  aside  — :  Irregula 
Place  of  Trial  named  in  Statement  of  Claim- 
Trial  named  in  Writ  of  Summons  not  Speciall 
— Waiver  of  Irregularity — Costs. 

Motion  by  defendants  to'  set  aside  plaintiff's 
trial,  in  the  circumstances  mentioned  in  the  judgn 

R.  C.  H.  Cassels,  for  defendants. 

C.  A.  Moss,  for  plaintiff. 

The  Master: — This  action  was  commenced  w 
of  summons  for  special  indorsement,  and  the  pla< 
was  named  therein  as  Barrie :  and  this  could  not  b 
without  an  or.der.  No  place  of  trial  was  named  in 
ment  of  claim,  as  ought  to  have  been  done  under 
But  no  objection  was  taken  by  the  defendants,  whc 
their  statement  of  defence,  and  the  cause  was  ai 
fore  vacation. 

On  4th  September  the  plaintiff  gave  notice  o 
the  sittings  commencing  at  Barrie  on  16th  Septe 
defendants  at  once  moved  to  set  it  aside,  "on  t 
that  no  venue  is  laid  in  the  statement  of  claim." 

It  was  argued,  on  the  one  hand,  that  the  noti 
in  question  was  a  nullity,  as  there  was  no  more  ji 
for  naming  Barrie  than  Sarnia  or  I/Orignal,  as 
was  not  commenced  by  a  specially  indorsed  writ, 
fore,  though  that  form  was  used,  the  mention 
in  the  writ  served  could  not  be  invoked  in  aid  of 

No  case  has  been  reported  similar  to  the  pres< 
of  O'Brien  v.  Wells,  20  C.  L.  J.  369,  is  the  neai 
found.  There  the  place  of  trial  had  been  properlj 
the  statement  of  claim,  but  omitted  in  the  noti< 
and  a  motion  to  set  it  aside  as  irregular  was  refu 
absence  of  an  affidavit  that  the  applicant  had  beer 

In  answer  to  the  present  motion,  it  was  conced< 
statement  of  claim  was  undoubtedly  irregular.  ' 
ever,  it  was  said  was  waived  when  the  statement 
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his  might  reasonably  be  held  tq  have  been 
!  defendants  knew  that  Barrie  had  been 
t ;  that  it  was  the  natural,  if  not  the  neces- 
;  and  that  no  good  purpose  would  be  served 
:  the  statement  of  claim  on  that  ground.    ' 

me  the  proper  view  to  take.  Either  the 
?ed  at  the  time  by  the  defendants,  or  it  was 
;r  case  they  were  not  injured,  and  in  the 
lot  to  be  encouraged  in  lying  by  to  spring 

it  is  too  late  for  plaintiff  to  amend  with- 

over  the  sittings.    Rule  312  defines  the 
ligation  is  to  be  controlled  by  the  Court, 
ink  that  the  motion  should  be  dismissed, 
,  as  the  plaintiffs  statement  of  claim  was 
ive,  and  the  Rules  ought  to  be  observed. 

so  entirely  without  merit  that  the  def  end- 
?  allowed  to  profit  by  it 


August  31st,  1907. 

c.  a. — CHAMBERS. 

FE  INSURANCE  CO.  v.  DUNCOMBE. 

of  Appeal — Leave  to  Appeal  from  Order  of 
Art  —  Special  Circumstances  —  Amount  in 


mdant  T.  H.  Duncombe  for  leave  to  appeal  to 

»1  from  the  order  of  a  Divisional  Courtvante 

intiffs'  appeal  from  judgment  of  Britton, 

3. 

K.C.,  for  applicant. 

ieitch,  St.  Thomas,  for  plaintiffs. 

— 1  have  read  the  evidence  and  judgments 
cases  referred  to  therein  and  upon  the  argu- 
is  well  as  some  others  not  cited, 
not  appear  to  me  to  present  such  special  cir- 
»  justify  the  granting  of  leave  to  appeal  to 
mo.  17— 32a 


466  TEE  ONTARIO  WEEKLY  REPORTER. 

this   Court     Notwithstanding  the   form   of  the 
directed  to  be  entered  in  the  plaintiffs'  favour,  tin 
assessed  amount  only  to  $325.72,  and  it  is  admitted 
can  be  no  further  assessment  of  damages  for  breac 
#  conditions  of  the  bond  sued  on. 

The  sum  of  $325.72  is,  therefore,  the  amount 
versy  in  the  appeal.  There  is  no  question  involved 
law  or  of  fact,  of  general  importance.  The  trial  J 
the  Divisional  Court  agree  as  to  the  period  to  which 
to  be  confined.  The  difference  of  opinion  between  1 
to  the  proper  construction  of  the  bond  in  regard  tc 
of  advances  covered  by  the  condition,  and  also  as  t< 
or  obligation  of  the  plaintiffs  to  disclose- to  the  sure 
matters  alleged  to  be  material  when  he  was  becomii 
to  the  bond.  Difference  of  opinion  between  the 
would  obviously  not  be,  in  itself,  a  sufficient  ground 
ing  a  further  appeal.  But  I  do  not  think  that  i 
reasonable  ground  for  doubting  the  soundness  of  the 
of  the  Divisional  Court  h&s.been.  presented.  Nor  c 
that  there  is  anything  in  the  point  suggested  that  t 
in  respect  of  which  the  surety  became  liable  only  © 
on  7th  May,  1906,  to  warrant  further  discussion. 

I  think  the  motion  fails,  and  it  must  be  dism 
costs. 

On  the  question  of  the  plaintiffs'  duty  to  make  d 
reference  may  be  made  to  Niagara  District  Frui 
Stock  Co.  v.  Walker,  26  S.  C.  B.  629,  where  Railt 
thews,  10  CI.  &  F.  934,  strongly  relied  upon  by  the  < 
was  discussed,  and  County  of  Simcoe  v.  Burton,  25  . 
not  previously  referred  to. 


!  

i 

I  Anglin,  J.  September  12 

J  TRIAL. 

j  CODVILLE  GEOEGESON  CO.  v.  SMAB' 

Partnership  —  Ostensible  Partnership  —  Infant  Hi 
Partner  —  Creditors  of  Ostensible  Partnership  — 
of  Person  Actually  Carrying  on  Business  —  P 
Costs  —  Interpleader. 

An  action  to  recover  a  debt  against  defendan 
and  for  a  declaration  of  the  plaintiffs'  right  to  ran] 
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i  hands  of  the  defendant  Humble,  as  sheriff, 
claim  of  defendant  Green ;  and  also  an  inter- 


toun,  Winnipeg,  and  P.  E.  Mackenzie,  Ken- 

,  Port  Arthur,  for  defendant  Mary  Green, 
ivray,  Kenora,  for  defendant  John  Smart. 

-The  plaintiffs  are  an  incorporated  company 
tess  in  Winnipeg  as  wholesale  grocers.  The 
jd.  Smart  and  John  Smart  are  sued  as  mem- 
d  partnership.  They  carried  on  business  as 
fcs  at  Keewatin.  The  defendant  Margaret 
3nt  creditor  of  the  defendant  William  Smart, 
at  Humble  is  the  sheriff  of  the  district  of 

ience  adduced  at  the  trial  the  following  facts 
b  business  carried  on  at  Keewatin  under  the 
.  Smart  was  the  business  of  the  defendant 
The  defendant  John  Smart,  who  is  an  in- 
partner  in  the  business,  but  was  the  "  J . 
une  appeared  in  the  firm  name,  under  which 
carried  on.  The  defendant  Margaret  Green 
adant  William  Smart — her  son-in-law — the 
she  holds  a  judgment,  to  enable  him  to  start 
a  considerable  part  of  the  money  advanced 
by  William  Smart  to  the  plaintiffs  on  the 
i  supplied  by  them  to  W.  &  J.  Smart,  for  the 
they  now  seek  to  recover  judgment, 
ith  the  plaintiffs  an,d  other  wholesale  mer- 
3mart  represented  that  his  brother  John  was 
)  firm  of  W.  &  J.  Smart.  He  obtained  credit 
representation.  John  Smart  was  cognizant 
g  held  out  by  William  as  a  partner  in  the 
t  his  name  was  being  put  forward  as  that  of 
►rtisements  and  otherwise.  He  acquiesced  to 
Lding  out,  and  he  conducted  himself  in  rela- 
ys itself  in  many  matters  not  as  a  mere  em- 
>artner  or  joint  proprietor.  His  infancy  was 
plaintiffs  or  to  the  other  creditors  of  the  busi- 
is  no  evidence  of  any  actual  representation 
le  that  he  had  attained  his  majority. 
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The  business  appears  to  have  been  badly  man 
was  soon  in  difficulties.  Apprised,  no  doubt,  of  the 
of  affairs  before  other  creditors,  Mrs.  Green  obtainc 
ment  for  her  advances  against  William  Smart,  to  \ 
whom  alone  she  had  given  credit.  Under  her  exec 
sheriff  seized  the  assets  of  the  business  of  W.  &  J.  S 
sold  them  for  the  sum  of  $581.36.  Margaret  Gree: 
tained  an  order  attaching  a  debt  of  $335  owing  by 
ford  Beaton  to  "  W.  &  J.  Smart."  This  debt  remaii 
to  this  attachment. 

While  the  proceeds  of  the  sale  under  Mrs.  Gree: 
tion  were  still  held  by  the  sheriff,  the  present  pla 
tervened  as  claimants.  They  brought  an  action  as 
to  recover  judgment  for  their  claim,  amounting  to 
against  William  and  John  Smart  as  partners  in  th 
W.  &  J.  Smart.  In  some  manner,  which  I  do  not  ui 
interpleader  proceedings  were  also  instituted,  and 
Judge  at  Kenora  directed  the  trial  of  an  issue  be 
present  plaintiffs  and  Margaret  Green  to  determine  v 
not  the  goods  seized  by  the  sheriff  under  Mrs.  Gree: 
tion  and  the  Beaton  debt  "  are  partnership  assets  oi 
of  W.  &  J.  Smart,  and  as  such  payable  to  the  Codvill 
son  Company  in  priority  to  said  Margaret  Green  as 
tion  creditor  of  William  Smart" 

In  this  action  the  present  plaintiffs  were  allowed  t 
ment  to  add  Margaret  Green  and  the  sheriff  as  d( 
and  to  claim  a  declaration  that  the  moneys  reali2 
Margaret  Green's  execution  and  the  Beaton  debt  are 
to  the  payment  in  full  of  the  plaintiffs'  claim  ag 
partnership  firm  of  W.  &  J.  Smart  in  priority  to  the 
Margaret  Green  under  her  judgment,"  and  com 
relief. 

An  order  was  subsequently  made  for  the  trii 
plaintiffs'  action  and  of  the  interpleader  together, 
were  embodied  in  the  record  before  me. 

The  interpleader  proceedings  were,  in  my  opinio 
misconceived,  and  I  shall  deal  with  the  record  as  if 
pleader  issue  were  eliminated  from  it. 

The  plaintiffs  are  admittedly  entitled  to  judg 
their  claim  against  William  Smart,  and,  if  John  Sr 
not  an  infant,  would  have  been  entitled  to  judgmei 
him  on  the  case  of  holding  out  which  they  made.' 
infancy  is  a  bar  to  a  personal  judgment  against  hin 
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ip,  7th  ed.,  p.   87;   Lovell   v.   Beauchamp, 


lings  that  there  was  no  partnership  in  fact 

and  John  Smart,  and  that  the  business  of 

"  was  the  property  of  William  Smart  alone, 

as  such  a  holding  out  of  John  Smart  as  a 

1,  had  he  been  mi  juris,  have  rendered  him 

to  the  plaintiffs,  it  is  contended  for  them 

assets  of  the  business  of  "  W.  &  J.  Smart " 

list  individual  creditors  of  William  Smart, 

me  priority  which  they  would  have  had,  had 

t  a  partnership  of  William  Smart  and  John 

n  business  as  "  W.  &  J.  Smart." 

man,  8  Ch.  D.  11,  the  English  Court  of  Ap- 

rider,  under  a  bankruptcy  adjudication,  the 

similarly  situated,  and  held  that  the  assets 

as  joint  estate  of  the  actual  owner  and  his 

and  a  personal  creditor  of  the  former  was 

slaimant  who  had  given  credit  to  the  sup- 

>  firm. 

id  and  Crankshaw,  L.  E.  1  Ch.  421,  also  a 
nglish  Court  of  Appeal,  is  the  authority  upon 
rests  its  judgment  in  Ex  p.  Hayman.  The 
ly  and  unmistakably  enunciated  that  in  re- 
ition  of  joint  and  separate  assets  to  the  pay- 
1  separate  claims,'  the  rights  of  creditors  are 
*ase  of  an  ostensible  partnership  as  they  are 
►een  a  partnership  in  fact. 
>awbarn,  19  Gr.  113,  Mowat,  V.-C,  held  that 
r,  as  well  as  in  bankruptcy,  is,  that  his  sepa- 
k  first  upon  the  separate  estate  of  each  part- 
anship  creditors  rank  first  upon  joint  estate 
p. 

man,  Thesiger,  L.J.,  at  p.  25,  said  that  but 
r  of  In  re  Eowland  and  Crankshaw,  L.  R.  1 
:  p.  Sheen,  6  Ch.  D.  231,  he  "  should  have 
irther  argument  as  to  the  consequences  aris- 
lsible  partnership  in  the  event  of  bankruptcy, 
oth  joint  and  separate  creditors."  The  Lord 
bo  point  out  the  inapplicability  of  any  princi- 

►  the  position  of  the  separate  creditor  who  is 
nking  upon  assets  of  his  debtor  employed  in 
an  ostensible  partnership.     He  regards  the 

such  assets  are  to  be  deemed  joint  property 
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as  an  offshoot  of  the  doctrine  of  reputed  ownersh 
Justice  James  is  of  opinion  that  the  doctrine  o 
ownership  was  really  the  foundation  of  Lord  C] 
judgment  in  In  re  Rowland  and  Crankshaw. 

In  Kelly  v.  Scott,  49  N.  Y.  595,  the  Court  of  1 
the  State  of  New  York  laid  down  the  same  doc 
Kleeck  v.  McCabe,  87  Mich.  599,  and  in  Thayer  v.  I 
91  Wisconsin  276,  the  like  rule  was  applied. 

While  there  is  an  obvious  difference  between  tl 
case  and  those  to  whidb  I  have  referred,  in  that  the 
partners  of  the  real  proprietors  in  those  cases  becac 
ally  liable  to  creditors,  whereas  in  the  present  in 
infancy  protects  John  Smart  from  personal  liability 
f  erential  rights  of  the  creditors  of  the  ostensible  finr 
to  depend  not  upon  the  joint  liability  of  the  osteni 
ners,  A.  and  B.,  but  upon  the  fact  that  the  pro] 
which  the  business  of  the  ostensible  partnership  is  < 
though  in  law  that  of  A.  alone,  will  in  equity  be 
the  joint  property  of  A.  and  B.,  with  precisely  the 
dents  as  if  the  partnership  had  been  real  and  e 
ostensible.  Had  there  been  in  the  present  case  a  res 
ship  between  William  Smart  and  John  Smart,  wh 
fancy  of  the  latter  would  have  precluded  the  plair 
recovering  a  personal  judgment  against  him,  never 
the  partnership  property,  including  the  interest 
the  infant  partner,  would  have  been  exigible  to  sa 
nership  debts:  Lovell  v.  Beauchamp,  [1894]  A.  C.  < 
fact  that  John  Smart  because  of  his  minority  escape 
liability,  does  not  affect  the  rights  of  persons  who  £ 
to  the  ostensible  partnership  to  resort  for  paymec 
were  the  apparent  assets  of  such  ostensible  partners 
same  manner  and  to  the  same  extent  as  if  there  h 
partnership  in  fact. 

The  hardship  to  which  Mrs.  Green  is  subjected 
plication  of  this  rule  is  manifest.     But  Lord  Jusl 
said  in  Ex  p.  Hayman:     "The  hardship  would 
exactly  the  same  if  there  had  been  a  real  partnershi] 
The  same  consequences  would  then  have  happened 
where  there  is  only  an  ostensible  partnership." 

The  plaintiffs  will,  therefore,  have  judgment  ag 
liam  Smart,  trading  under  the  name  of  "  W.  &  J.  S 
the  sum  of  $988.63,  with  interest  from  9th  April, 
costs  of  this  action  other  than  costs  incurred  upon  oi 
of  the  interpleader  proceedings. 
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>  have  judgment  as  against  Margaret  Green, 
ey  are  entitled  to  payment  in  full  of  their 
and  costs)  out  of  the  proceeds  of  the  sale  of 
business  of  "  W.  &  J.  Smart "  in  the  hands 
d  out  of  any  moneys  which  the  sheriff  may 

attaching  order  against  Clifford  Beaton,  in 
,im  of  Margaret  Green  as  an  execution  credi- 
nart. 

he  sheriff  of  this  action,  exclusive  of  costs  of 
:>r  by  reason  of  the  interpleader  proceedings, 
n,  be  paid  to  'him  by  the  plaintiffs,  who  may 
n  against  the  defendant  William  Smart  the 

>  the  sheriff. 

will  have  judgment  against  the  defendant 
for  payment  of  their  costs  of  this  action, 
of  or  occasioned  by  or  by  reason  of  the  inter- 
gs,  and  subject  to  a  set-off  of  the  costs  of  said 
ncurred  in  or  by  reason  of  such  interpleader 

le  defendant  John  Smart  the  action  will  be 
b  costs. 


September  13th,  1907. 

weekly  court. 

TODD  v.  PEARLSTEIN. 

rt — Breach  of  Injunction — Deliberate  Act — 
ishment — Imprisonment — Costs. 

laintiff  to  commit  defendant  for  breach  of 
contained  in  the  judgment  pronounced  in 
>th  May,  1907,  whereby  in  effect  defendant 
rom  using  the  plaintiff's  trade  mark  (com- 
the  union  label)  in  connection  with  the  sale 


Uonnor,  for  plaintiff. 
,  for  defendant. 

jr.:— On  11th  July  defendant  called  at  the 
Thomas  Murphy,  tobacconist  in  Hamilton, 
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and  endeavoured  to  sell  to  him  certain  boxes  of  cigars,  but 
Mr.  Murphy  declined  to  purchase  them,  because  they  did  not 
bear  the  union  label.  Thereupon  the  defendant  withdrew, 
and  shortly  afterwards  returned  to  Mr.  Murphy's  establish- 
ment with  the  union  label  stamp  affixed  ix)  the  boxes  of 
cigars  in  question,  and  sold  them  so  stamped  to  Murphy. 
This  use  of  the  union  label  was  a  clear  infraction  of  the 
Injunction. 

The  defendant  by  his  affidavit  admits  selling  the  cigars 
in  question;  he  says  that  Murphy  insisted  upon  their  bearing 
the  union  label;  and  that,  having  some  of  these  labels  in  his 
possession,  he  attached  them  to  the  boxes.  His  contention 
is  that  the  labels  which  he  used  were  real  union  labels,  not 
imitations,  and  that  the  injunction  only  enjoined  him  from 
using  imitations,  and  he  swears  that  he  would  not  have  done 
what  is  complained  of  if  he  had  thought  such  action  would 
be  a.  breach  of  the  injunction. 

It  is  evident  that  this  use  by  him  of  the  union  label 
was  a  deliberate  act,  and  I  am  unable  to  discover  in  his  affi- 
davit any  excuse  for  his  conduct.  Persons  enjoined  by  an 
order  of  Court  are  bound  to  obey  such  injunction. 

The  defendant  has  been  guilty  of  a  deliberate  breach 
of  the  injunction.  He  says  he  is  a  man  of  no  means.  There- 
fore a  pecuniary  fine  in  his  case  would  be  no  punishment. 
The  order  of  the  Court,  therefore,  will  be  that  he  be  com- 
mitted to  gaol  for  24  hours,  and  until  he  purges  his  contempt 
by  filing  with  the  Court  a  suitable  apology,  and  that  he  pay 
the  costs  of  and  incidental  to  this  motion. 


THE 

Ontario  Weekly   reporter 


Vol.  X.  TORONTO,  SEPTEMBER  26,   1907.  No.   18 


September  16th,  1907. 

divisional  court. 

HAMILTON  v.  HAMILTON,  GRIMSBY,  AND  BEAMS- 
VILLE  ELECTRIC  R.  W.  CO. 

Costs  —  Taxation  —  Counsel  Fee  —  Trial  or  Assessment  of 
Damages  —  Interlocutory  Judgment  —  Noting  Pleadings 
Closed  —  Items  of  Tariff. 

Appeal  by  defendants  from  order  of  Falconbridge,  C.J., 
ante  1J)7,  dismissing  defendants'  appeal  from  certificate  of 
senior  taxing  officer  as  to  allowance  of  a  counsel  fee  of  $125 
as  fee  with  brief  at  trial. 

J.  G.  Gauld,  Hamilton,  for  defendants,  contended  that 
there  was  no  trial  bat  only  an  assessment  of  damages,  and 
that  not  more  than  $10  could  be  allowed  under  item  152  of 
the  tariff. 

No  one  contra. 

The  Court  (Meredith,  C.  J.,  MacMahon,  J.,  Ma- 
gee.  J.,),  held  that  there  having  been  no  interlocutory  judg- 
ment, but  merely  a  noting  of  the  pleadings  as  closed,  the 
proceedings  were  not  to  be  regarded  as  an  assessment  of 
damages. 

Meredith,  C.J..  speaking  for  himself,  expressed  the 
opinion  that  the  note  to  item  153  of  the  tariff  applies  to 
item  152  as  well,  and  thus  the  counsel  fee  of  $10  on  assess- 
ment of  damages  is  liable  to  be  increased. 

Appeal  dismissed  without  costs. 

VOL.  X.  O.W.R.  NO.    18—33 
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September 


DIVISIONAL  COURT. 

LOUDEN  MANUFACTURING  CO.  v.  MI 

Infant — Purchase  of  Goods — Action  for  Price- 
Infancy  —  Alleged  Ratification  after  Majorii 
A cknowledging  A ccount — Insufficiency — C la  i m 
of  Goods  in  Hand  after  Majority  —  Amemim 

Appeal  by  plaintiffs  from  judgment  of  K] 
9  0.  W.  R.  829,  dismissing,  the  action,  which  v* 
for  the  price  of  goods  sold.  The  appeal  was  agai 
ant  William  S.  Milmine  only.  That  defendant 
infancy  at  the  time  the  goods  were  purchased, 

R.  L.  McKinnon,  Guelph,  for  plaintiffs,  con 
ratification  after  majority,  and  also  that  they  wt 
to  judgment  for  the  value  of  the  goods  in  the 
of  defendant  William  S.  Milmine  at  majority. 

J.  G.  Farmer,  Hamilton,  for  defendant  Willi 
mine,  contra. 

The  Court  (Meredith,  C.  J.,  MacM  aim' 
gee,  J.),  agreed  with  the  trial  Judge  that  the  1< 
upon  as  ratification  was  not  sufficient  to  satisfy  t 
but  held  that  plaintiffs  were  entitled  to  leaw  to 
setting  up  an  alternative  claim  for  the  value  of 
in  the  hands  of  defendant  William  S.  Milmine  a 
and  were  entitled  to  succeed  upon  that  claim  to 
of  $75.  Leave  to  amend  granted,  and  judgment  to 
for  plaintiffs  without  costs  of  action  or  Appeal. 


September  1 

divisional.  court. 

EUCLID  AVENUE  TKUST  CO.  v.  HO 

Summary  Judgment  —  Pule  60S  —  Mortgage  - 
— Defence — Fraud — Leave  to  Defrtid. 

Appeal   by  defendants  from  order  of  Thnni 
Chambers,  reversing    order    of    Master    in    Chai 
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s  to  enter  summary  judgment  under  Rule 
n  by  mortgagees  to  recover  possession  of 
ises.  The  defendants  were  husband  and 
gaged  premises  were  the  property  of  the 
>  by  affidavit  the  defence  that  the  mortgage 
n  her  by  plaintiffs  as  security  for  a  debt  of 
means  of  statements  made  by  officers  of 
e  taking  of  the  mortgage  was  a  mere  f  orm- 
ild  not  be  liable  upon  it,  and  that  the  prop- 
md  would  be  sufficient  to  answer  his  debt. 

iton,  for  defendants. 

•  plaintiffs. 

(Meredith,  C.J.,  MacMahon,  J.,  Ma- 
llowing  the  decision  of  the  House  of  Lords 
;E%s  Distillery  Co.,  85  L.  T.  262,  that  this 
hich  unconditional  leave  to  defend  should 


ed  and  order  of  Master  restored. 
d  be  costs  in  the  cause. 


Costs 


CA. 


September  17th,  1907. 


fANAGH  v.  GLENDINNING. 


ent  —  Agent's  Commission  on  Sale  of  Mining 
centage  Rate  —  On  what  Amount  Commission 
hange  in  Form  of  Transaction  —  Continuity 
n  —  Substitution  of  Purchaser  —  Order  of 
wrt  Directing  New  Trial  —  Appeal  from,  by 
-  Increase  in  Amount  Awarded  to  Plaintiffs 
-appeal  —  Judgment  —  Rule  817. 

rfendants  from  order  of  a  Divisional  Court 
1906),  upon  the  appeal  of  plaintiffs,  setting 
ent  of  Boyd,  Cv  at  the  trial,  which  was  in 
iffs,  but  only  to  the  extent  of  $1,500  and 
ting  a  new  trial,  with  liberty  to  plaintiffs 
tatement  of  claim  bv  making  an  alternative 
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claim  as  upon  a  quantum  mem  it.  The  action  v 
recovery  of  commission  on  a  sale  of  mining  Ian 
tiffs  claimed  a  commission  at  the  rate  of  10  per 
sale  for  $250,000. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Gari 
laren,  Meredith,  JJ.Av  and  Kiddell,  J. 

E.  F.  B.  Johnston,  K.C.;  for  defendants. 

J.  Shilton,  for  plaintiffs. 

Moss,  C.  J.  O. : — .  .  .  The  employment  o 
to  find  a  purchaser  was  not  questioned.  The 
found  that  there  was  an  introduction  to  defendani 
the  instrumentality  of  plaintiffs,  of  a  person  name 
with  whom  defendants  entered  into  an  agreement 
for  the  purchase  by  him  of  the  lands  in  question, 
the  Cross  Lake  property,  for  the  price  or  sum  of 
upon  certain  terms  as  to  payment  set  forth  in  the  n 
and  this  is  not  now  disputed.  But  plaintiffs  alle^ 
fendants  agreed  to  pay  them  commission  at  th 
10  per  cent,  upon  the  amount  of  the  purchase 
they  contend  that  they  earned  and  are  entitled  1 
that  sum.  Dei  end  ants,  on  the  contrary,  contenc 
bargain  wa.s  that  they  were  to  pay  plaintiffs  5 
commission  on  all  moneys  as  and  when  received  c 
of  the  purchase  price;  that  plaintiffs  procured  I 
that  basis;  and  that  the  sum  of  $30,000  only  wa 
by  defendants  on  account  of  the  Hanson  purchase, 
made  default  and  abandoned  the  transaction,  and 
erty  having  been  subsequently  sold  to  others.  The  < 
agreed  with  this  contention.  He  held  that  the  on 
that  he  could  find  proved  was  that  defendants  ^ 
5  per  cent,  commission  to  be  paid  as  tho  purchj 
came  in ;  and,  as  regarded  the  transaction  with  Ha 
there  was  a  complete  break  in  it  after  the  receipt  1 
ants  of  $30,000,  and  a  new  bargain  and  sale  of  the 
with  which  Hanson  had  nothing  to  do,  and  in 
which,  therefore,  plaintiffs  were  not  entitled  to  i 
sion.  And  on  these  grounds — substantially — he 
plaintiffs  5  per  cent,  on  the  sum  of  $30,000. 

The  Divisional  Court,  without  determining  a 
questions  between  the  parties,  were  of  opinion  i 
ought,  in  the  interests  of  justice,  to  be  a  new  tri 
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any  express  contract  for  a  specified  rate 
is  proved,  and  thought  that  if  it  was  the 
rties  had  not  agreed  upon  the  amount  of 
proper  way  to  determine  it  would  be  to 
'as  a  usual  rate  in  such  transactions,  which 
lid  probably  govern,  but,  if  there  was  no 
fie  inquiry  should  be  what  is  a  reasonable 
ind  they  were  of  opinion  that,  as  the  evi- 
een  directed  to  that  view  of  the  case,  it 
itisfactory  that  the  inquiry  should  be  at  a 
upon  a  reference. 

tressed  themselves  as  not  at  present  satis- 
is  such  a  break  in  the  transactions  as  cGs- 
ltiffs  to  commission  upon  the  balance  of 
ey  beyond  the  $30,000. 
lent  of  the  appeal  the  principal  questions 
lether  there  was  an  agreement  as  to  com- 
hat  were  the  terms;  and  if  there  was  an 
stated  commission,  upon  what  amount  of 
was  it  payable?  In  addition  it  was  con- 
Laintiffs  that  the  Divisional  Court  having, 
their  discretion,  directed  a  new  trial,  their 
>t  to  be  interfered  with, 
t  branch  of  the  case,  I  am  of  opinion  that 
d  to  establish  an  agreement  to  pay  a  com- 
te  of  10  per  cent. 

Land,  I  think  the  correspondence  and  testi- 
inct  offer  by  the  defendants  of  a  commis- 
t.  and  an  acceptance  by  the  plaintiffs  of 
t  that  rate  of  compensation.  There  is  no 
oped  that  perhaps  through  pressure  to  be 
k.  E.  Osier,  or  from  motives  of  friendship 
utehins,  or  in  some  other  ray,  the  def  end- 
night  be  induced  to  increase  the  commis- 
t.,  but  there  was  no  promise  or  agreement 
Rrhich  the  plaintiffs  were  entitled  to  rely, 
►k  the  employment,  and  proceeded  to  pro- 
n  the  basis  of  5  per  cent.  I  do  not  think, 
3  so  satisfactorily  shewn  that  the  right  to 
nission  was  conditioned  upon  the  receipt 
of  the  purchase  money,  or  that  the  plain- 
be  paid  as  and  when  the  moneys  were 
at  of  the  purchase  price.  It  is  true  that 
indinning  states  in  his  evidence  that  that 
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was  the  agreement,  and  reference  was  made  to 
in  his  letter  to  Osier  of  11th  October,  1905,  tc 
that  from  any  payment  that  might  be  made  bj 
or  any  person  for  whom  he  was  acting,  a  comir 
per  cent,  would  be  allowed,  the  same  to  be  pi 
credit  at  the  time  the  payment  was  made.  But  it  i 
that  the  object  of  the  stipulation  as  to  placing  i 
credit  was  to  protect  the  right  of  his  associates 
the  commission.  At  the  time  when  that  letter  " 
Glendinning  was  under  the  impression  that  Os 
tending  to  purchase  for  himself,  or  for  himseli 
others,  and  Glendinning's  idea  was  to  provide  foi 
tiffs  getting  their  commission  out  of  any  moneys 
be  paid  directly  by  Osier  or  his  associates  in 
But  these  terms  of  the  letter  do  not  apply  wit 
to  the  case  of  a  person  procured  to  deal  direct 
defendants  and  to  become  a  purchaser  and  mak 
ment  for  himself. 

The  defendant  McLeod's  information,  howe^ 
led  him  to  understand  the  nature  of  the  arrang 
the  plaintiffs  to  be  that  they  were  to  procure  a 

The  Chancellor  found  that  Hanson  came  to 
ants  as  a  purchaser,  through  the  instrumenta 
plaintiffs.  They  dealt  with  him,  made  their  o 
with  him,  and,  having  done  so,  Glendinning  wr 
October,  1905,  to  the  plaintiff  Cavanagh  as  folio 
pleased  to  be  able  to  report  to  you  that  we  ha 
deal  with  C.  L.  Hanson  of  Chicago  for  $250,0( 
in  cash,  $15,000  in  90  days,  and  balance  of  $190. 
evidently  a  mistake  in  the  sum,  which  was  $22( 
months.  This  is  a  good  deal,  and  as  soon  as  th< 
fied  as  to  our  title  the  bank  is  to  be  instructed  to 
the  money  held  in  escrow.  I  have  written  to  F 
for  instructions  re  the  commission  you  were  to  ge 
same  day  he  wrote  Frank  (Hutchins)  informing 
sale  to  Hanson,  and  saying,  among  other  thii 
will  kindly  send  instructions  as  to  what  steps 
taken  to  secure  you  the  5  per  cent,  commission 
offer/'  In  the  correspondence  which  followe( 
does  express  the  plaintiffs'  willingness  to  accep 
of  the  first  payment  and  to  wait  for  the  remai 
purchase  money  is  paid.  But  this  is  based  on  t 
be  allowed  10  per  cent,  instead  of  5  per  cent.     Oi 
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leal  in  the  evidence  to  warrant  the  conclu- 
?r  cent,  commission  was  earned  and  became 
is  a  binding  agreement  for  the  purchase  of 

entered  into  between  the  defendants  and 
was  no  agreement  by  the  plaintiffs  to  share 
>n  failing  to  pay,  nor  any  warranty,  express 
s  solvency  or  financial  ability, 
ats  dealt  with  him  and  entered  into  the 
lim  in  reliance  upon  their  own  knowledge. 
,  without  any  reference  to  the  plaintiffs, 
r  knowledge  or  consent,  varied  the  terms 
agreement  in  ways  that  would  have  been  to 
sadvantage  as  regards  times  of  payment. 
i,  the  plaintiffs  were  never  consulted  in  re- 
ngs  with  the  property  after  the  agreement 
5  entered  into.  This  line  of  conduct  was 
th  the  defendants'  present  contention  that 
re  looking  to  Hanson's  payments  for  the 
commission. 

this  be  not  the  proper  conclusion,  it  does 
intiftV  claim.     On  a  careful  consideration 

I  am  unable  to  agree  with  the  Chancellor 
ich  a  break  in  the  continuity  of  the  trans- 
>ing  with  the  agreement  with  Hanson  and 

agreement  with  Ferguson,  as  to  deprive 
their  right  to  payment  of  commission  on 
se  money  paid  or  payable  under  the  latter 
red  in  whatever  light  it  may  be,  upon  the 
rs  to  me  that  the  sale  of,  or  rather  agree- 
the  property  to  Ferguson  was  nothing  more 
isummation  of  the  agreement  for  sale  initi- 
1  by  the  agreement  of  "31st  October,  1905 
lis  was  varied  as  to  terms  of  payment  by 
27th  November,  1905,  and  both  these  were 
greements  of  15th  January,  1906,  whereby 
xl.  By  the  terms  of  these  latter  agreements, 
lem  was  made  to  enure  to  the  benefit  of  and 

the  personal  representatives  and  assigns 
hereto.  In  all  substantial  respects  these 
sponded  with  the  earlier  agreements,  the 
eing  as  to  the  terms  and  times  of  payment, 
difficulty  in  shewing  a  title,  owing  to  the 
stered  cautions  which  it  was  necessary  to 
in  regard  to  which  actions  were  pending. 
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On  the  cvq  of  the  trials,  the  defendants  accepte 
tion  made  by  Hanson  that  he  would  undertake 
title  of  the  claims  in  litigation  if  the  plaintiffs  \x 
the  purchase  money  by  $50,000.  As  put  by  3k 
in  his  testimony,  they  lowered  the  price  from 
$200,000  if  Hanson  would  remove  the  cautic 
might  have  had  to  pay  more  for  it  (p.  149). 

The  position  was  that  he  said,  "  Change  the  c 
to  $200,000,  and  1  will  assume  the  risk  of  th 
(p.  151).  It  ultimately  turned  out  that  Hans< 
to  effect  a  settlement  on  payment  of  $30,000  am 
costs,  thereby  making  a  gain  of  $18,000  on  the  a 
with  the  defendants.  But  in  order  to  procure  1 
Hanson  had  recourse  to  Mr.  A.  G.  Browning,  a 
North  Bay,  from  or  through  whom  he  obtained 
of  that  sum  upon  the  terms  of  an  agreement  be1 
dated  11th  April,  1906.  And  as  part  of  the  agre 
was  executed  contemporaneously  therewith  an 
by  Hanson  to  Browning  of  all  the  former's  esl 
terest  in,  to,  and  under  the  agreement  with  de 
15th  January,  1906,  and  the  mining  lease  of  i 
issued  to  the  defendants,  and  assigned  or  agree 
signed  by  them  to  Hanson  (exhibits  22  and  23) 
as-ignment  to  Browning  was  only  by  way  of 
repayment  of  the  advance  of  $30,000,  together 
ditional  sum  of  $30,000  for  the  use  of  the  $30,0C 
on  or  before  26th  May,  1906. 

Now,  it  is  not  open  to  serious  doubt  that  up  t< 
the  plaintiffs'  rights  in  respect  of  commission 
remained  unaffected.  Hanson  continued  in  the 
purchaser,  entitled  as  against  the  defendants  to 
of  the  agreement  of  15th  January,  1906,  subj 
paying  the  purchase  money,  except  in  so  far  as 
ants  had  seen  fit,  on  a  question  of  clearing  the  t 
the  extent  of  their  claim  under  the  agreement. 

In  what  way  did  the  subsequent  dealings  and 
alter  the  situation  so  as  to  affect  the  plaintiffe 
them  of  their  rights?  As  matters  appear  to  ] 
was  done  was  a  continuation  of  the  original  a^ 
sale  and  purchase  by  persons  whose  claims  ar< 
Hanson  and  were  based  on  his  rights. 

On  24th  April,  1906,  the  defendants  assum 
into  an  agreement  with  Browning  for  a  transfe 
the  mining  lease  of  the  property,  for  the  consi 
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)le  $15,000  on  or  before  midnight  of  5th 
rther  payment  of  $15,000  on  or  before  mid- 
une,  1906,  a  further  payment  of  $10,000  on 
ght  of  15th  July,  1906,  a  further  payment 
■  before  midnight  of  15th  October,  1906,  and 
$100,000  on  or  before  12  months  from  the 
eement.  i.e.,  on  or  before  24th  April,  190?. 
0  was  based  on  that  sum  being  the  amount 
>on  under  the  arrangement  by  which  he  pro- 
val  of  the  cautions,  and  for  which  he  paid 
;cept  as  to  the  times  for  payment  of  the 
•eeinent  was  a  counterpart  of  the  agreement 
,  1906. 

►ted  that  this  agreement  is  one  of  the  docu- 
ng  of  which  in  the  appeal  case  is  duplicated, 

(exhibit  21)  the  date  is  put  as  20th  April, 
er  (exhibit  24)  the  date  is  24th  April.  The 
o  indicate  that  the  latter  is  the  correct  elate, 
lg  and  the  others  concerned  with  him  in 
greement  do  not  deny  that  Hanson  was  en- 
lefit  of  it,  and  there  seems  to  be  no  doubt 
>  time  it  was  made,  he  was  not  in  default 
Pendants  under  his  agreement  with  them, 

under  the  agreement  with  him.  He  was, 
that  his  assignee  and  mortgagee,  Browning, 
i  agreement  of  24th  April,  and,  because  the 
?itor  very  properly  required  some  authority 
pied  the  release  of  24th  April  (exhibit  18). 
;ed,  or  not  disputed,  that,  notwithstanding 

he  was,  as  between  himself  and  Browning, 

the  benefit  of  the  agreement  between  the 
Browning. 

lat  agreement,  Browning,  besides  acting  for 
ng  on  behalf  of  his  associates,  among  whom 
md  in  equity  the  latter  was  assignee  and 
mson  and  entitled  to  claim  through  him  as 
It  only  remained  for  Hanson  to  pay  Brown- 
title  himself  to  call  for  an  assignment  of  the 
tth  April,  and  to  stand  in  the  position  of 
is  associates  with  respect  to  the  property, 
t  May,  1906,  before  there  was  any  actual 
le  agreement  of  24th  April,  a  payment  of 

to  the  defendants,  and  a  receipt  is  given 
ledging  receipt  of  $10,000  paid  to  them  by 
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John  Ferguson  "  on  account  of  purchase  price  o: 
for  assignment  of  mining  leases  "  of  the  property, 
of  the  balance  of  the  purchase  money  is  provided  i 
is  to  be  paid  on  or  before  8th  May;  and  the  rema 
be  paid  in  the  amounts  and  on  the  days  mentio] 
agreement  of  24th  April,  except  that  16th  Octob 
tioned  instead  of  15th,  as  in  that  agreement. 

The  payment  was  arranged  for  and  probably 
Browning,  who  met  the  defendants  for  the  pui 
doubt,  his  motive  was  to  keep  on  foot  the  agr( 
which  the  $30,000  paid  to  remove  the  cautions  w 
tinue  to  be  treated  as  a  payment  by  Hanson  on  i 
the  purchase  moneys,  the  balance  of  the  purcha 
remaining  at  $200,000. 

It  is  unnecessary  to  discuss  the  effect  upon 
rights  as  between  him  and  Browning  and  Fergus 
stipulation  in  the  document  of  5th  May  as  to  t 
Ferguson  being  subject  to  the  right  of  Hanson  a] 
ing  to  make  payment  on  or  before  midnight,  and  I 
refrain  from  doing  so.  But  I  fail  to  perceive  w 
tween  the  plaintiffs  and  the  defendants,  it  should 
as  terminating  the  sale  to  Hanson,  initiated  th 
plaintiffs,  and  continued  throughout  as  a  dealing 
son  or  his  assigns. 

Having  regard  to  the  relations  between  Hanso 
ing,  and  Ferguson,  the  substitution  of  the  latter  f 
ing,  who  admittedly  was  entitled  to  Hanson's  pos 
a  mere  matter  of  form.  And,  so  far  as  the  plaii 
concerned,  it  produced  no  alteration  in  their  posit 
original  sale  is,  in  effect,  being  carried  out,  and,  e^ 
defendants'  own  shewing  as  to  the  terms  of  pay 
plaintiffs  are  entitled  to  be  paid  5  per  cent,  com 
and  when  the  purchase  moneys  are  received. 

The  plaintiffs  did  not  cross-appeal  or  ask  for  1 
being  satisfied  with  the  new  trial  awarded  by  the 
Court.  But  under  Con.  Rule  817  the  Court  has 
give  any  judgment  that  ought  to  have  been  pronoi 
may  exercise  it  in  favour  of  all  or  any  of  the  j 
thought  they  may  not  have  appealed. 

The  power  thus  given  is  wider  than  that  posses 
Divisional  Court  and  Court  of  Appeal  in  England, 
is  not  the  difficulty  that  was  found  in  Toulmin  v. 
App.  Cas.  746,  more  fully  reported  in  58  L.  T.  R 
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iny  reason,  judgment  cannot  be  entered  for 
above  indicated,  I  think  the  new  trial  or- 
ivisional  Court  should  be  affirmed  in  order 
rf  the  parties  may  be  properly  adjusted. 
1  the  Court  will  be  that  the  judgment  of  the 
k  be  set  aside  and  judgment  be  entered  for 
plaintiffs  of  a  commission  at  the  rate  of 
n  the  sum  of  $200,000  received,  or  to  be 
>ect  of  the  sale  of  the  property,  in  addition 
in  respect  of  which  the  sum  of  $1,500  has 
y  the  judgment  at  the  trial. 
Jits  to  pay  the  plaintiffs  the  costs  of  the 
ourt.     No  costs  of  appeal  to  the  Divisional 


L  Maclaren,  JJ.A.,  concurred. 

r.A.,  and  Riddell,  J.,  dissented,  for  reasons 
a  writing. 


September  17th,  1907. 

C.A. 

NK  R.  W.  CO.  v.  CITY  OF  TORONTO. 

lCIFIC  R.  W.  CO.  v.  CITY  OF  TORONTO. 

over  Highway  Crossing — Protection  of  Public 
liltvay  Committee  of  Privy  Council — Jurisdic- 
—  Injunction  —  Declaration  —  Existence  of 
arbour — Water  Lots — Jus  Publicum — Con- 
tatutes,  Patents,  and  Agreements — Municipal 
-Diversion  of  Highway  —  Expropriation  of 
sensation — Navigable  Waters — Order  in  Coun- 
ng  Order  of  Railway  Committee — Time  for 
nt  and  Completion  of  Work — Variation  of 
it  Appeal. 

Dlaintiffs  from  judgment  of  Angltn.  J.,  6 
ismissing  the  actions. 


484 


THE  OXTAKIO  WEEKLT  KEPVRTER. 


The  appeais  were  heard  by  Moss.  C.J.O..  0 
row,  and  Maclar^n,  JJ.A. 

W.  Cassels,  K.C.,  and  W.  A.  H.  Kerr,  for  p 
(irand  Trunk  Kailway  Company. 

E.  D.  Armour,  K.C.,  and  Angus  MacMurch) 
tiffs  the  Canadian  Pacific  Railway  Company. 

J.  S.  Fullerton,  K.C.,  and  A.  H.  Marsh,  JBLC, 
ants. 


Moss,  C.J.O.: — .  .  .  The  first  and  main 
which  plaintiffs  claim  to  be  entitled  to  the  relie 
is  want  of  jurisdiction  in  the  Kailway  Commi 
Privy  Council  to  order  plaintiffs  to  construct  ai 
over  their  respective  lines  of  railway  a  bridge 
from  the  south  side  of  Front  street  southward 
of  Yonge  street  to  the  waters  of  Toronto  Bay. 
tention  is  based  upon  the  proposition  that  Yon 
not  a  street  or  highway  upon  or  along  or  across 
portion  of  plaintiffs'  railways  is  constructed — t 
it  extends  only  to  the  north  side  of  Esplanade  st 
any  case  no  further  south  than  the  north  side  o: 
dian  Pacific  Kailway  Company's  line  of  railway. 

It  is  not  disputed  that,  assuming  the  existence 
lion  in  the  premises,  it  was  in  general  the  prov 
Kailway  Committee,  under  sec.  187  of  the  Kj 
1888,  to  determine  the  question  whether  it  was  e 
necessary  for  the  public  safety  to  require  plaintiff 
the  street  or  crossing  and  to  direct  the  nature  o 
and  the  steps  to  be  taken  by  means  of  which  such 
should  be  afforded,  and  that  in  such  case  the  ac 
Committee  is  not  open  to  review  in  the  Courts 
vince. 

But  it  is  contended  that,  as  regards  the  ord 
this  instance,  there  are  objections  to  its  validity 
title  plaintiffs  to  relief  in  these  actions,  even  1 
Bailway  Committee's  general  jurisdiction  be 
These  objections  will  be  noticed  more  fully  latei 

From  the  nature  of  the  case  as  presented  or 
pleadings,  it  is  manifest  that  upon  them  rests  the 
establishing  the  grounds  on  which  they  claim 
lief. 

Plaintiffs  are  here  seeking  a  declaration  thai 
is  invalid  and  incapable  of  enforcement  because 
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?tate  of  circumstances  which  does  not  afford 
te  tribunal.  They  also,  it  is  true,  claim  an 
st  the  enforcement  of  the  order,  but,  as 
he  trial  Judge,  it  is  not  alleged  or  shewn 
vere  threatening  or  intending  to  enforce  it, 
are  entitled  to  any  relief,  it  is  to  a  de- 
nt only.    Enough  appears  on  the  face  of  the 

to  exhibit  prima  facie  jurisdiction  in  the 
it  is  for  the  plaintiffs  to  displace,  if  they 

upon  which  the  jurisdiction  has  been  as- 
fter  all,  is  only  another  way  of  stating 
iosition  that  plaintiffs  must  make  out  their 

nt,  if  at  all,  the  question  of  the  existence 
is  a  highway  south  of  the  north  side  of  Es~ 
is  discussed  before  the  Kailway  Committee, 

If  there  was  a  contest  on  conflicting  facts, 
ried  that  the  Committee  decided  them  ad- 
ffs.  Plaintiffs  can  place  their  right  to  im- 
iction  based  on  findings  of  fact  no  higher 
ol  prohibition,  and  in  such  cases  it  is  settled 
rts  will  not  interfere  where  there  has  been 
s  which  go  to  the  question  of  jurisdiction, 
here  is  no  reason  to  doubt  that  the  Kailway 
before  it  ample  information  on  which  it 

the   conclusion   that  Yonge  street  was   a 

across  which  the  lines  of  plaintiffs'  respec- 
*e  constructed,  within  the  meaning  of  sec. 
ay  Act,  1888. 

ti,  the  expression  "  highway  "  in  the  Rail- 
eludes  any  public  road,  street,  lane,  or  other 
mmunication:  sec.  2  (g). 
irs  before  and  at  the  time  when  the  order 
raade  by  the  Railway  Committee,  the  locus 
tward  visible  appearance  upon  the  ground, 
l  the  statutory  description.  It  was  being 
Jly  for  business  and  other  purposes  by  very 
3  large  numbers  of  pedestrians  crossing  and 
ffs'  lines  of  railway  from  and  to  the  north 

street  to  and  from  the  waterfront,  without 
>sition  on  the  part  of  the  plaintiffs  or  any 
rson.  To  all  intents  and  purposes  it  was  a 
r  communication  in  common  public  use  for 
fears.   In  the  words  of  the  trial  Judge.  "  the 
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right  of  the  public  to  so  cross  has  been  notorio 
cised,  and  the  railway  company" — he  is  here  re 
the  Grand  Trunk  Eailway  Company — "has  in  n 
recognized  the  existence  of  duties  on  its  part  i 
exercising  that  right  such  as  it  owes  to  travelle 
crossing  highway."  He  goes  on  to  say:  "What 
said  of  the  Grand  Trunk  Railway  upon  the  Es] 
equally  true  of  the  Canadian  Pacific  Railway  sine* 
struction  of  the  'Don  branch y  south  of  the  Gra 
Railway." 

When  to  this  open  and  continuous  user  and  < 
by  the  public  of  access  to  the  water  front  by  m 
well-defined  route  in  the  line  of  Yonge  street,  as  ar 
highway,  and  to  the  long-continued  acquiescence  \ 
plaintiffs,  there  is  added  the  fact  that,  so  far  as  £ 
was  only  in  the  course  of  proceedings  in  this  acti 
was  asserted,  and  then  only  on  behalf  of  plaintiffs 
dian  Pacific  Railway  Company,  that  there  was  any 
of  or  title  to  the  soil  of  the  land  on  which  their 
situate  when  crossing  the  route  in  question,  and 
municipality  in  which  the  soil  is  vested,  by  grant 
Crown,  was  acknowledging  the  public  right  and 
application  on  that  ground,  what  more  was  require 
to  give  the  Committee  jurisdiction? 

There  is,  perhaps,  another  view  upon  which  tin 
tion  of  the  Committee  would  attach,  quite  irres] 
the  position  of  Yonge  street  as  a  highway  crossed 
tiffs"  tracks.  Section  187  applies  to  the  case  of 
constructed  upon  or  along  a  street  or  other  public 
at  rail  level.  The  Esplanade  has  been  determine 
public  highway  over  its  full  width  of  100  feet  (2 
602),  and  portions  of  the  Grand  Trunk  Railway  C 
lines  are  constructed  upon  and  along  it.  Is  not 
sufficient  to  give  jurisdiction  under  the  section? 
so,  does  it  not  rest  exclusively  with  the  Committc 
with  the  question  of  the  public  safety  at  the  poi] 
Esplanade  in  the  line  of  Yonge  street,  and  to  ( 
upon  and  direct  the  measures  to  be  taken  in  order  1 
the  danger  arising  from  the  position  of  the  ti 
the  extent  of  traffic  there?  The  public  have  an  w 
right  to  travel  upon  and  over  the  Esplanade,  to 
extent  of  its  width,  and  in  doing  so  at  the  point  in 
it  is  immaterial  whether  they  are  to  be  regarded 
ling  on  Esplanade  street  or  on  Yonge  street:  their 


. 
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if,  in  order  to  give  effect  to  proper  meas- 
it  becomes  necessary  to  carry  the  proposed 
»  line  of  the  Esplanade  and  over  the  tracks 

Pacific  Railway  Company,  is  there  any  rea- 
risdiction  should  not  extend  so  far? 
essary,  however,  to  support  the  jurisdiction 

Ige  has  made  an  independent  examination  of 
&  presented  on  the  evidence  adduced  before 
>me  to  the  conclusion  that  no  good  reason 
against  the  existence  of  Yonge  street  as  a 

by  the  lines  of  the  respective  railways — 
riiich  I  entirely  concur. 

need  to  enter  into  an  inquiry  as  to  the 
i  street,  or  to  trace  the  steps  by  which  it 
on  its  present  site  as  a  thoroughfare  to  the 
the  bay.  It  is  admitted  that  prior  to  1840 
1  become  a  highway  from  north  of  the  limits 
iSLst  as  far  south  as  to  the  water's  edge  of 

>f  the  Esplanade  commences  in  1837,  when 
icil  dated  17th  August  authorized  the  grant 
►  the  city  of  Toronto  of  nearly  all  the  then 
and  land  covered  by  water  on  the  water 
,  from  Berkeley  street  west  to  Simcoe  street, 

•  the  construction  of  an  Esplanade  or  street 
th  south  of  the  water's  edge,  as  shewn  on 
ng  this  came  a  patent  from  the  Crown  to 
1st  February,  1840,  granting  the  lands  and 

•  water  referred  to  in  the  order  in  council. 
?se  instruments  and  an  examination  of  the 
o  the  patent  renders  it  difficult  to  resist 
hat  it  was  the  intention  both  of  the  Crown 
o  preserve,  by  means  of  the  public  highways 
the  water's  edge,  free  access  by  the  citizens 
generally  to  the  water  front,  wherever  that 
o  be;  to  the  water's  ed<re  as.  long  as  the 
continued;  and  to  the  southern  edge  of  the 
ever  that  work  was  completed. 

s  contemplated  that  on  the*  water  line  there 
stwork  extending  from  the  east  to  the  west 
made,  and  that  the  whole  space  between  it 
margin  of  the  bay  was  to  be  formed  into  dry 
lied  in  with  earth.     And  equally  clearly  it 
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was  contemplated,  as  the  plan  indicates,  that 
forming  the  extensions  of  the  streets  should  co 
streets  down  to  the  new  water  line.  And  throu< 
mass  of  subsequent  agreements  and  legislation  tin 
a  line  or  a  syllable  manifesting  or  indicating  tluj 
design  by  the  city  authorities,  or  any  one  else, 
from  that  intention.  On  the  contrary,  many  of  the 
ments  afford  evidence  of  the  consistent  adheren 
authorities  of  the  city  to  that  view,  and  the  full  ur 
ing  of  and  acquiescence  in  the  same  by  the  vari 
parties  concerned  or  interested  in  the  constructs 
projected  work.  When,  after  several  abortive 
to  proceed  with  the  construction,  the  Grand  Trun] 
Company  undertook  it  under  agreement  with  the  ( 
30th  August,  1856,  one  part  of  the  work  that  the 
agreed  to  perform  was  to  "grade,  level,  and  mal 
streets  leading  thereto  and  thereon,"  the  reference 
being  to  the  Esplanade,  and  Yonge  street  being  o 
16  streets.  Can  it  be  fairly  doubted  that  the  ] 
the  agreement  intended  to  express  and  did  expi 
understanding  as  to  what  was  to  be  the  positio 
ground  when  the  work  was  completed,  i.e.,  16  stree 
ing  direct  access  across  the  Esplanade  to  the  water 
tween  the  water  lots  lying  in  front  of  the  Esplanad 
tending  to  the  Windmill  line?  In  following  up  th 
of  the  dealings  with  the  various  railway  companies 
completion  of  the  construction  of  the  Esplanade 
filling  in  with  earth  of  the  space  between  it  *nd  th 
shore  of  the  bay,  the  same  solicitude  for  the  public 
access  to  the  water  front  is  shewn,  and  again  and 
thorough  understanding  and  interest  of  all  partie 
effect  is  manifested. 

It  is  unneessary  to  go  in  detail  through  the  var 
of  the  legislature  and  agreements.  The  trial  J 
fully  performed  that  task,  and  has  demonstrated  th 
regard  to  the  Grand  Trunk  Railway  Company  al 
also  in  regard  to  the  Canadian  Pacific  Railway  ( 
the  city  authorities  have  guarded  the  right  to  pul 
ways  and  crossings  over  the  various  lines  of  railwj 
water  front,  and  that  Yonge  street  is  included  in  si 
ways. 

The  special  contention  of  the  Canadian  Pacific 
Company,  founded  upon  their  original  oceupatioi 
line  of  their  railway  along  the  south  front  of  the  Ei 
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n,  been  fully  met  and  answered  by  the  trial 
rk  was  performed,  in  the  exercise  of  the 
ihises  of  the  Ontario  and  Quebec  Kailway 
are  much  more  restricted  than  those  con- 
Canadian  Pacific  Railway  Company  by  their 
7ict.  ch.  1,  which,  as  said  by  Gwynne,  J., 
iver  v.  Canadian  Pacific  R.  W.  Co.,  23  S.  C. 
mted  to  that  company  much  greater  powers 
an  were  given  to  the  railway  companies  of 
il  character  constructed  under  the  Railway 
id  for  that  reason,  as  well  as  for  the  reason 
ire  entirely  different,  neither  that  case  nor 
ise  of  Attorney-General  for  British  Colum- 
Pacific  R.  W.  Co.,  fl906]  A.  C.  204,  has 
>  the  present  case. 

cation  of  the  "  Don  branch  "  lines  and  their 
he  site  authorized  by  the  order  in  council 
did  not  operate  to  vest  in  the  Ontario  and 
Company,  or  its  lessees  the  Canadian  Pacific 
jr,  the  fee  or  any  estate  of  freehold  in  the 
r  land  covered  with  water  lying  at  the  foot 

from  Berkeley  street  to  Bay  street,  inclu- 

the  tracks  were  laid,  nor  was  it  intended 
it  would  have  any  further  operation  than 

of  crossing  a  highway.  Nothing  more 
tes  and  emphazises  this  than  the  letters 
Line,  1893,  and  the  map  which  accompanie? 

of  it.  The  latter  shews  on  its  face  that  it 
>r  on  behalf  of  the  Canadian  Pacific  Railway 
akes  reference  to  a  letter  from  Mr.  G.  M. 
►any's  solicitor,  to  the  Hon.  T.  M.  Daly, 
aterior,  dated  14th  November,  1892.  There 
•andum  or  certificate  of  the  clerk  of  the 
the  effect  that  it  was  approved  on  the  terms 
nncil  of  23rd  March,  1893,  by  the  Governor 
>rder  in  council,  which  was  put  in  evidence, 
itters  patent,  by  the  plaintiffs,  makes  refer- 
ation  made  by  the  Canadian  Pacific  Railway 
t  date  the  14th  November  last,"  obviously 
at  date  from  Mr.  Clark  to  the  Hon.  Mr. 
le  plan,  and  no  doubt  the  letter  set  out  in 
'  defence  to  which  the  trial  Judge  refers. 
by  the  plaintiffs  that  these  documents  were 
*.  no.  18—34  ¥ 
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not  receivable  as  evidence.  But  they  do  not  a 
or  contradict  the  terms  of  the  letters  patent,  and 
the  fact  that  the  order  in  council,  which  ima 
substance  the  statements  of  the  letter,  was  pu 
plaintiffs,  they  may  well  be  looted  at.  on  an  inq 
present,  as  to  the  circumstances  existing  whei 
rences  in  question  took  place. 

In  truth  the  statement  in  the  order  in  < 
"the  company  further  points  out  that  the  gi^ 
easement  will  not  interfere  with  the  Crown  gra 
City  of  Toronto  or  to  any  other  party  a  full 
said  parcels  of  land,  subject  only  to  the  use 
purposes  above  mentioned/'  no  more  than  sun 
situation  which  had  been  agreed  upon  and  proi 
the  "Windmill  Agreement"  entered  into  on  : 
1888,  and  to  which  the  Canadian  Pacific  Railwi 
were  parties,  by  their  solicitor,  Mr.  Clark,  the  v 
letter  of  14th  November,  1892. 

The  Canadian  Pacific  Railway  Company  nei 
in  respect  of  these  parcels  a  higher  or  greatei 
a  railway  obtains  in  respect  of  the  crossing  oJ 
in  the  course  of  its  construction.  And  in  reg 
the  plaintiffs  not  only  does  the  evidence  add 
trial  not  displace  the  conclusion  which  the  Ki 
mittee  must  have  formed  with  regard  to  the 
Yonge  street  as  a  street  or  public  highway  a 
the  railways  are  constructed,  but  it  is  strongly  < 
thereof.  I  agree  with  the  trial  Judge  that  "t 
of  the  prolongation  of  Yonge  street  as  a  public 
munication  in  the  nature  of  a  street  running  1 
front  of  the  works  constructed  for  the  Don  branc 
ing  the  tracks  of  the  Canadian  Pacific  Railwa 
as  well  as  the  Grand  Trunk  Railway  Company 
planade,  is  abundantly  established  both  in  fact  i 

The  Railway  Committee,  therefore,  had  ju 
entertain  and  deal  with  the  defendants'  applic 
having  jurisdiction  it  was  for  it  and  not  for 
ordinary  tribunals  to  determine  how  and  by  ^ha 
danger  complained  of  was  to  be  remedied  or  av 
said  that  the  order  operates  harshly  on  the  pla 
with  that  we  have  nothing  to  do.  Of  that  the 
was  the  sole  judge. 

But  it  is  contended  that,  assuming  that 
Committee  was   possessed   of  general  jurisdic 
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er  made  was  ultra  vires  and  without  juris- 

t  assumed  to  direct  the  construction  of  a  x 

a  "  diversion "  of  Yonge  street  from  the 

at  present  connects  Front  and  Esplanade 

inse  it  directs   the   appropriation  by  the 

e  purposes  of  the  so-called  diversion,  of 

lgs  now  the  property  of  the  plaintiffs  the 

ilway  Company.    The  point  was  made  that 

bhorizes  a  bridge  or  a  diversion,  and  not 

vas  much  learned  argument  as  to  whether 

should  be  treated  as  disjunctive  or  should 

,"  and  so  make  the  powers  and  remedips 

for  the  purposes  of  this  case,  it  is  not 
e  on  the  language  of  the  section.  Bead  to- 
188,  and  in  its  light,  it  appears  to  be  in- 
;he  Committee  with  power  to  direct  or  order 
iny  work  rendered  necessary  by  or  properly  • 

carrying  out  of  the  main  design  determined 
thing  that  is  rendered  necessary  by  the 
should  be  within  the  power  of  the  Commit- 
>e  done.  It  is  only  necessary  to  ascertain 
a  of  the  Eailway  Committee  was,  and  to 
t  was  ordered  in  consequence  of  that  deci- 
;heir  power  and  authorities  under  sec.  187. 
that  the  immediate  construction  of  a  bridge 
tracks  was  necessary  for  the  protection  of 
blic,  and  that  upon  the  completion  of  the 
sing  of  the  railway  tracks  at  rail  level 
?essary  and  dangetfoup.  The  (Committee 
id  that  a  bridge  should  be  constructed, 
west  or  east  side  of  Yonge  street,  at  the 
fendants,  so  as  to  give  a  straight  crossing 

tracks,  and  that,  upon  completion  of  the 
;reet.  where  it  crossed  the  railway  on  the 
closed. 

1  as  the  bridge  must  start  at  the  south  side 
and  as-  the  width  of  the  masonry  for  the 
ns  would  occupy  the  greater  part  of  the 
►f  Yonge  street  southerly  to  and  across 
to  the  tracks,  and  as  it  was  necessary  that 
tween  Front  street  and  the  tracks  should 
le  for  traffic,  it  was  essential  to  widen 
that  purpose. 
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The  direction  as  finally  made  with  regard  1 
ing,  and  of  which  the  plaintiffs  complain,  was  1 
view  to  overcoming  the  inconveniences  caused  by 
tion  of  the  said  bridge  on  the  westerly  side  of  ' 
it  is  ordered  that  the  Grand  Trunk  Bailway  Com 
ada  and  the  Canadian  Pacific  Railway  Compe 
propriate  or  otherwise  acquire  a  strip  of  pr 
44  feet  in  width  on  the  east  side  of  Yonge  str* 
southerly  from  Front  street  to  Esplanade  str< 
upon  the  said  plan,  and  that  such  strip  of  prop 
used  as  a  diversion  of  Yonge  street  and  as  and  f 
for  the  purpose  of  and  to  form  part  of  Yonge 
said  expropriation  shall  be  made  and  Yonge  s 
ened  before  the  commencement  of  the  erection 
or  so  soon  thereafter  as  may  be  reasonably  posg 
cost)  of  such  expropriation,  widening,  and 
occasioned  thereby  shall  be  borne  by  the  Grand 
way  Company  of  Canada  and  the  Canadian  Pa 
Company  in  equal  shares." 

While  these  directions  may  appear  to  opera 
degree  of  hardship  up^n  the  plaintiffs,  yet, 
within  the  jurisdiction  of  the  Committee  to  gi 
not  be  reviewed  and  declared  void  on  that  gr< 

Now.  the  name  given  to  that  which  ifc  dire 
gard  to  Yonge  street  is  of  no  consequence,  d 
sion  or  a  widening,  both  of  which  terms  are 
in  the  order,  or  a  deviation,  as  it  was  termed 
the  essence,  is  the  same — it  is  a  work  necessary 
venience  of  the  traffic  which  would  otherwise 
by  the  construction  of  the  bridge.  And  it  can 
of  a  doubt  that,  when  the  carrying  of  a  muni< 
by  means  of  a  bridge  over  the  tracks  of  a  rai 
carrying  it  over  another  municipal  highway  ly 
and  running  parallel  to  the  railways'  tracks, 
cidental  to  the  power  under  sec.  187  to  orde 
power  to  preserve  or  provide  proper  access  to 
parallel  highway  from  and  to  the  highway  frc 
bridge  springs.  Matters  of  this  nature  must  i 
the  subject  of  consideration  on  every  applica 
present,  and  it  is  to  be  assumed  that  in  every  c 
mittee  would  endeavour  to  avoid  creating  any  g 
or  causing  any  more  inconvenience  than  the  i 
work  necessarily  called  for. 
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t  the  direction  involves  the  acquisition  of 
ne  of  the  lands  to  be  used  for  the  purposes 
aow  the  property  of  the  Grand  Trunk  Bail- 
ies not  appear  to  oust  the  jurisdiction  of  the 
2tion  187  clearly  contemplates  the  taking 
eded  for  the  proper  carrying  out  of  the  re- 
e  Committee.  And  when  all  or  some  of  the 
ilready  the  property  6i  one  of  the  railway 
sd  by  the  order,  the  matter  is*  reduced  to  a 
nstment  between  them.  It  has  not  been 
actions  that  the  present  use  made  by  the 
;ailway  Company  of  the  lands  in  question 
le  or  even  difficult  its  devotion  to  the  pur- 
r  the  Committee,  even  if  that  could  properly 
f  inquiry  except  before  the  Committee, 
contended  on  behalf  of  the  plaintiffs  that, 
:  could  have  been  validly  made  by  the  Rail- 
it  is  void  because  of  the  want  of  the  sanc- 
irnor-Generai  in  council.  It  is  argued  that 
validly  given  in  accordance  with  the  pro- 
lilway  Act,  1888,  and  that  in  any  event  the 
acil  could  not  alter  or  vary  the  terms  of  the 
jy  changing  the  dates  specified  in  the  order 
ee  for  the  commencement  ancf  completion 
order  was  rendered  void. 
Ltions  may  be  dealt  with  upon  the  assump- 
ect  of  the  Statute  '4  Edw.  VII.  ch.  32,  sec. 
the  legislation  as  regards  the  powers,  auth- 
liction  of  the  Governor  in  council  in  the 
condition  as  if  the  Railway  Act  of  1903  had 

as  required  to  be  done  or  might  be  done  by 
council  with  respect  to  the  order  made  by 
omittee  under  date  of  14th  January,  1904? 
quite  plain,  upon  the  language  of  sec.  187, 
is  required  in  order  to  give  vitality  or  oper- 
decision  of  the  Committee  that  it  is  exped- 
f  for  the  public  safety  to  require  a  railway 
certain  acts  or  perform  certain  works.  No 
oinary  inquiries  and  the  report  of  the  con- 
are  made  by  the  Railway  Committee,  but 
done  goes  for  naught  unless  the  sanction  of 
l  council  is  given.  In  effect  it  is  nothing 
port  or  recommendation  submitted  for  the 

no.  18— 34  a 
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consideration  of  the  Governor  in  council,  and  is  there  finally 
dealt  with.  Is  there  legally  or  constitutionally  anything 
to  prevent  the  Governor  in  council  from  adopting  the  recom- 
mendation in  whole  or  with  such  alterations  as  upon  discus- 
sion in  council  appear  proper  to  be  made?-  The  expression 
"  Governor  in  council "  in  this  section  has  no  unusual  mean- 
ing. When  it  says  "  with  the  sanction  of  the  Governor  in 
council "  it  means  the  Cabinet  or  Privy  Council  acting  in 
the  ordinary  constitutional  way.  It  is  not  a  case  of  confer- 
ring a  special  power,  but  a  case  of  the  council  exercising  its 
ordinary  functions. 

It  is  well  known,  of  course,  that  the  practice  in  the  Dom- 
inion of  Canada  for  a  number  of  years  has  been  in  accord- 
ance with  constitutional  usage  that  the  business  in  council  is 
done  in  the  absence  of  the  Governor-General.  The  mode 
in  which  business  is  done  is  by  report  to  the  Governor- 
General  of  the  recommendations  of  the  council  sent  to  the 
Governor-General  for  his  consideration,  discussed  when 
necessary  between  the  Governor-General  and  the  Premier, 
and  made  operative  by  being  marked  "approved"  by  the 
Governor-General.  See  Todd's  Parliamentary  Government 
under  Colonial  Institutions,  pp.  37,  38.  The  matter  is  first 
brought  before  the  council  in  the  form  of  a  memorandum 
or  report  by  a  responsible  Minister  of  the  Crown,  generally 
containing  his  recommendations.  But  the  council  need  not 
accept  or  adopt  the  memorandum  or  report  on  the  recom- 
mendations as  made.  It  is  for  it  to  take  such  action  as 
seems  appropriate.  And  in  this  must  be  involved  the  right 
and  the  power  to  make  such  changes  in  a  report  or  recom- 
mendation of  the  Railway  Committee,  when  submitted,  as 
may  be  recommended  by  the  Minister  submitting  the  same, 
or  as  may  be  decided  upon  after  discussion  in  council.  The 
final  conclusion  of  the  council  approved  by  the  Governor- 
General  is  the  sanction  of  the  Governor  in  council  required 
by  sec.   187. 

In  this  particular  instance  the  order  passed  by  the 
Railway  Committee  on  14th  January,  1904,  was  brought  be- 
fore the  council  by  the  Minister  of  Railways  and  Canals,  who 
was  the  chairman  of  the  Committee,  with  a  recommenda- 
tion that  it  be  sanctioned  except  as  to  the  dates  for  com- 
mencement and  completion,  which  he  recommended  should 
be  15th  October,  1904,  and  15th  April,  1905,  respectively, 
instead  of  the  dates  mentioned  in  the  tentative  order  of 
14th  January,  1904.    The  council  adopted  the  recommenda- 
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.tion  and  submitted  it  for  approval,  and  it  was  approved^  by 
the  Governor  on  7th  October,  1904.  It  appears  to  me  that 
no  reasonable  exception  can  be  taken  to  this  procedure  or 
the  order  which  is  the  outcome  of  it.  In  any  case  I  should 
have  thought  that  in  the  matter  of  dates  which  were  not 
in  any  respect  of  the  essence  of  the  order,  their  alteration 
by  the  Governor  in  council  could  have  had  no  possible  effect 
upon  its  validity. 

In  this  view,  it  does  not  seem  to  me  that  there  was  any 
necessity  for  the  subsequent  proceedings  taken  while  the 
cases  were  before  the  trial  Judge. 

It  was  argued  that,  inasmuch  as  the  dates  fixed  by  the 
Kailway  Committee  had  expired  before  this  action  of  the 
Governor-General  in  council,  the  order  was  effete  and  could 
not  be  revived.  But  the  answer  is  that  it  was  not  an  opera- 
tive order  at  all  until  sanctioned.  The  whole  order  was 
tentative,  and  the  dates  were  not  binding  on  any  of  the 
parties.  The  power  to  deal  with  it  and  alter  or  vary  it  in 
any  particular  resided  with  the  Governor  in  council  until 
it  was  finally  sanctioned.  After  that,  if  it  became  necessary 
to  extend  the  time  fixed  for  the  completion  of  the  work,  the 
power  to  do  so.  upon  proper  cause  shewn,  is  given  to  the 
Bailway  Committee  under  sec.  189. 

It  may,  perhaps,  be  proper  to  refer  to  an  objection  taken, 
that  the  order  provides  no  proper  place  for  the  terminus 
of  the  bridge  at  its  southern  end,  the  locus  at  present  being 
partly  water  in  the  slip  between  the  wharves  to  the  east  and 
west  of  the  present  termination  of  Tonge  street  at  the  water 
front.  One  answer  to  this  is  that  in  point  of  fact  the  part 
now  covered  by  water  really  forms  part  of  Lake  street  under 
the  Windmill  agreement,  and  that  all  that  is  needed  to 
secure  a  landing  for  the  bridge  is  the  extension  of  Lake 
street  to  the  east  in  accordance  with  the  terms  of  the  agree- 
ment, and,  no  doubt,  defendants  will  gladly  do  whatever  may 
be  their  share  of  that  work.  But  the  question  of  the  ter- 
minus of  the  bridge  was  for  the  Committee  alone.  There 
being  jurisdiction  to  deal  with  the  subject  of  a  bridge,  it  is 
not  for  the  Courts  to  enter  into  the  question  whether  ftie 
work  determined  upon  has  been  directed  to  be  done  in  the 
most  reasonable  manner  or  in  the  way  best  adapted  to  carry 
into  effect  the  end  intended  to  be  accomplished. 

The  appeals  should  be  dismissed. 

I  may  add  that  if  the  trial  Judge  had  acted  upon  the 
conclusion  he  appears  to  have  formed  that  the  only  relief 
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plaintiffs  could  seek  was  a  declaratory  judgmc 
the  cases  were  not  proper  ones  for  granting  e 
should  not  have  been  prepared  to  disagree  wit! 
as  he  deemed  it  proper,  influenced  by  the  impo: 
questions  involved  and  the  apparent  anxiety  c 
to  obtain  a  decision  upon  them,  to  deal  trith  th 
and  has  done  so  in  the  most  careful,  palnstaMi 
ough  manner  in  every  branch  and  detail,  it  seei 
be  undesirable  to  dispose  of  the  case  otherwis 
consideration  of  the  merits. 

Osler  and  (Jarrow,  JJ.A.,  each  gave  rea 
ing  for  the  same  conclusion. 

Maclaren,  J.A.,  also  concurred. 


Cartwright,  Master. 


September 


CHAMBERS. 

BERRY  v.  HALL. 

HALL  v.  BERRY. 

Consolidation  of  Actions — Cross-actions — Posses 
— Specific  Performance  of  Contract — Burde\ 
Stay  of  one  Action — Judicature  Act,  sec.  57, 

Motion  by  Berry,  plaintiff  in  the  first  action 
ant  in  the  second,  for  an  order  under  the  Ju< 
sec.  57,  sub-sec.  12.  staying  the  second  action 
the  claim  of  the  plaintiff  therein  to  be  set  u] 
action,  etc« 

H.  D.  Gamble,  for  Berry. 

S.  H.  Pritchard,  for  Hall. 


The  Master: — By  the  writ  of  summons 
action  the  plaintiff  therein  asks  for  possessioi 
the  town  of  Haileybury.  It  was  issued  on  16t 
statement  of  claim  was  delivered  on  3rd  Se] 
states  that  plaintiff  is  owner  of  the  lot  in  quest 
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defendants  offered  to  buy  the  same  for 
were  not  to  have  possession  until  payment; 
paid  a  deposit  of  $375,  and  some  time  in 
illy  took  possession,  but  refuse  to  give  up 
y  the  balance  of  the  purchase  money, 
action  was  begun  on  28th  May,  claiming 
mce  of  an  alleged  agreement  made  on  3rd 
Jor  sale  of  the  lot  in  question.  The  plain- 
e  same  time  delivered  a  statement  of  claim, 
red  a  statement  of  defence  and  counterclaim 
>er,  being  the  day  on  which  the  statement 
iivered  in  his  action. 

ember  a  statement  of  defence  and  counter- 
red  in  the  first  action,  repeating  the  allega- 
ta statement  of  claim  in  the  second  action, 
ptember  Berry  replied  to  and  joined  issue 

ion  might  be  tried  by  a  jury,  but  the  second 
se.  The  jury  sittings  at  North  Bay  are  fixed 
,  and  the  non-jury  for  9th  December.  But 
ature  Act,  sec.  90,  and  Kule  538  (e),  the  lat- 
own  for  the  earlier  sittings,  and  there  is  no 
hould  not  be  ready  for  trial  at  that  time, 
;h  parties  are  anxious  for  a  speedy  hearing. 

ded  that  an  order  should  go  staying  one  of 
he  only  question  was  which  should  be  stayed. 
p  of  some  difficulty.  The  whole  question  is 
in  Thomson  v.  South  Eastern  R.  W.  Co., 
It  will  be  sufficient  to  refer  to  that  case 
g  the  remarks  of  Brett,  L.J.  From  these  it 
e  question  of  which  is  the  earlier  action  is 
unless  there  is  nothing  else  to  guide  the 
io  decidendi  is  concisely  stated  by  Holker,  L. 
'  In  such  a  matter  as  this  I  cannot  be  con- 
jms  to  me  to  be  reasonable  that  the  party  to 

0  has  substantially  everything  to  prove  in  it, 

1  fail  substantially  unless  the  necessary 
reduced,  should  be  allowed  to  commence  the 

the  trial  and  to  have  the  control  of  the 
s  he  was  adopting  the  ground  on  which  the 
by  Brett,  L.J. 

s  principle  to  the  present  case,  it  would  seem 
tie  second  action  is  the  one  which  should  be 
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allowed  to  proceed,  as  the  whole  burden  of  proo 
Hall.  Although  the  statement  of  defence  in  the 
commences  with  a  denial  of  the  plaintiffs  title 
continues,  it  admits  his  title,  and  states  an  ag 
plaintiff  to  sell  and  delivery  of  possession  by  him 
ants.  There  is  no  allegation  of  an  agreement 
and  Berry  relies  on  this  as  a  defence,  under  1 
of  Frauds,  to  the  second  action.  It  is,  therefore 
Hall  must  give  such  evidence  as  will  entitle  him 
ment  requiring  plaintiff  to  complete  the  sale,  a 
this  cannot  be  adduced,  the  plaintiff  must  sue 
real  dispute  seems  to  be  as  to  certain  alteratio 
provements  which  Hall  alleges  Berry  was  to  make 
Berry  repudiates;  but  Hall  must  prove  his  rig! 
possession  and  to  have  a  conveyance  if  Berry 
carry  out  the  sale. 

The   case  of  Holmes  v.  Harvey,  25  W.  R 
to  have  proceeded  on  the  ground  that  actions 
performance  were  at  that  time  assigned  to  the  Cfa 
sion,  so  that  the  judgment  has  no  application  to  c 

The  order  will  be  to  stay  the  first  action, 
whole  question  be  tried  in  the  other,  which  si 
expedited  by  both  parties  that  it  can  be  set  c 
October  sittings.  The  costs  of  this  motion  wU 
cause,  and  those  of  the  first  action  will  abide  t 
the  second  action. 


j  September 

* 
I 

I  DIVISIONAL   COURT. 

i 
i 

\  KIRTON  v.  BBITISH  AMERICA  ASSURA 

f  Fire  Insurance  —  Insured  Buildings  Destroyed  I 

\  Railway  —  Compromise  of  Owner's  Claim  aga 


Company  —  Bona  Fide  Settlement  —  Claim 
surance  Company  —  Subrogation. 

Appeal  by  plaintiff  from  judgment  of  Mabe 
trial  at  St.  Thomas,  dismissing  an  action  to  i 
upon  an  insurance  policy  against  fire.  Plaintifl 
adjoining  the  Pere  Marquette  Railway,  and  Hi* 


MILLS  v.  SMALL.  499 

by  the  fault  of  the  railway  company.  The 
ed  for  the  purposes  of  this  action  at  $1,250, 
ed  by  defendants  for  $550.  Plaintiff  had 
rom  tiie  railway  company,  but  not  in  full  of 
ras  held  at  the  trial  that  plaintiff  could  not 
benefit  of  the  railway  company. 

,  K.C.,  for  plaintiff,  contended  that  the  right 
irises  only  where  the  insurer  pays  the  total 

Ae,  for  defendants,  contra. 

Meredith,  C. J.,  MacMahon,  J.,  Magee,  J.), 
is  competent  for  plaintiff,  acting  bona  fide, 
his  claim  against  the  railway  company  for 
1  the  total  loss  by  the  burning  of  his  build- 
that  they  were  liable  to  him.  Also,  that  a 
$1,000,  in  the  circumstances  of  the  case,  was 
>le,  and  a  settlement  for  that  amount  could 
be  otherwise  than  a  bona  fide  one.  If  plain- 
s' to  treat  his  claim  against  the  railway  com- 
Lting  to  $1,000  and  to  be  debited  with  that 
old  be  judgment  in  his  favour  for  $250  with 
?osts  of  appeal  to  either  party.  If  plaintiff 
g  to  do  that,  there  must  be  further  investiga- 
rcumstances  of  the  transaction  between  the 
ly  and  the  plaintiff;  the  evidence  upon  ffiis 
en  at  the  next  sittings  at  St.  Thomas.  Plain- 
le  to  elect. 


September  19th,  1907. 

DIVISIONAL  COURT. 

MILLS  v.  SMALL. 

ract — Provisions  of — Construction — .4 rchitect — 
'on — Extra  Work— Payment  for,  outside  Con- 
ease  in  Cost  —  Knowledge  and  Acquiescence  of 
meach  of  Covenant  —  Damages — Cross-adion  — 
ecution. 

defendant  from  judgment  of  Riddell,  J.,  9 
in  favour  of  plaintiffs  in  an  action  to  recover 
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moneys  due  for  work  done  for  defendant  upon  i 
Hamilton  under  a  contract  with  the  Fuller  Clai 
Building  Company  of  New  York.  The  aggregate 
the  work  was  not  to  exceed  $22,500.  Ultimatel; 
ing  cost  $34,000.  Riddell,  J.,  allowed  the  Fx 
Co.  $450  and  $500  for  extra  services,  the  plaint 
$600,  the  Roeser  &  Sumner  Co.  $218.50,  and  pli 
$45.28. 

J.  L.  Counsell,  Hamilton,  for  defendant,  con 
some  of  these  sums  should  not  have  been  allowe< 

H.  H.  Bicknell,  Hamilton,  for  plaintiffs,  co 


The  Court  (Meredith,  C.J.,  MacMahon, 
J^,  dismissed  the  appeal  with  costs,  without  { 
any  action  which  may  be  brought  by  plaintiff 
damages  for  breach  of  alleged  covenant  that  bui 
be  completed  for  $22,500.  Execution  in  this 
claim  of  company  of  $950  to  be  stayed  for  6 
enable  defendant  to  set  off  his  claim. 


THE 
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ORONTO,  OCTOBER  3,   1907.     #  No.   19 

September  23rd,  1907. 

C.A. 

rAN  LAND  AND  HOMESTEAD   CO.   v. 
LEADLAY. 

xfers  of  Land— Releases  —  Company  —  1m- 
or  Fraud  and  Collusion — Redemption — Ac- 
ins —  Time  for  Redemption — Withdrawal  of 
Waud  —  Postponement  of  Mortgage  —  Agent 
1  Sale  of  Lands— Compensation — Costs. 

Laintiffs  f  rom  judgment  of  Teetzel,  J.,  dis- 
on. 

vas  heard  by  Moss^  C.J.O.,  Osler,  Garrow,' 
redith,  JJ.A. 

ngham,  Kingston,  and  J.  J.  Maclennan,  for 

,  K.  C,  and  W.  H.  Blake,  K.C.,  for  defend- 
iye. 

K.C.,  and  A.  J.  Russell  Snow,  for  defendants 


. : — One  purpose  of  the  action  was  to  impeach 
ad  6th  July,  1893,  executed  according  to  the 
>y  the  Territories  Real  Property  Act  (Dom.), 
tiffs'  seal,  and  by  the  hand  of  the  defendant 
their  managing  director,  in  favour  of  one  Ed- 
now  deceased)  and  one  Thomas  Hook,  em- 
.  ho.  19-85+ 
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i   ,  bracing  certain  lands  owned  by  the  plaintiffs 

Assiniboia,  and  Saskatchewan,  for  securing  pav 
mortgagees  of  the  sum  of  $100,000  on  1st  Ma} 
interest  at  the  rate  of  6£  per  cent,  per  annum 
advance  half-yearly,  on  the  first  days  of  Novemb 
with  a  proviso  that  the  interest  should  be  G  per 
within  15  days  after  the  same  matured.  T 
alleged  that%the  power  to  borrow  moneys  was 
75  per  cent,  of  the  paid  up  capital  stock,  and  tha 
of  the  mortgage  the  paid  up  capital  stock  amc 
more  than  $90,970,  and  they  claimed  that  t] 
should  be  declared  void  in  so  far  as  it  exceede- 
i  75  per  cent,  of  that  sum,  and  to  that  extent  be 

a  security  upon  the  lands  comprised  within  it. 

Another  purpose  was  to  void  and  set  asid 
transfer  dated  31st  May,  1900,  executed  under  t 
seal  and  by  the  hands  of  John  J.  Withrow,  the 
and  the  defendant  John  T.  Moore,  their  manag 
'  whereby  the  plaintiffs  transferred  to  the  defei 

Isabel  Leadlay  and  Percy  Leadlay,  as  executrb 
tor  of  the  last  will  and  testament  of  Edward 
the  plaintiffs'  interest  in  the  lands  situate  in  A 
prised  within  the  above  mentioned  mortgage,  oi 
them  as  remained  undisposed  of,  and  also  two 
of  transfer  dated  10th  May,  1900,  executed  und 
tiffs'  seal  and  the  hands  of  the  said  president  aj 
director,  whereby  the  plaintiffs  transferred  i 
defendants  all  the  plaintiffs'  interest  in  the  1 
in  Assindboia  and  Saskatchewan  (respectively 
within  the  mortgage,  or  so  much  thereof  as  r 
i  disposed  of. 

i  The  plaintiffs  alleged  that  the  execution  of 

I  ments  was  induced  and  procured  through  fraud  i 

\  between  the  defendants  Leadlay  and  John  T.  Mo 

they  were  given  without  the  plaintiffs'  authority 
\  consideration  to  the  plaintiffs. 

J  I.  Another  purpose  of  the  action  was  to  dec! 

I  against  the  plaintiffs,  certain  agreements  ente 

tween  the  defendants  the  Leadlays  and  John  T, 
assigned  to  and  held  by  the  defendant  Annie  A. 
ing  with  the  disposal  of  the  lands  comprised  : 
instruments  of  transfer,  or  to  declare  the  lasl 
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s  for  the  plaintiffs  of  their  interest  under 

jnts. 

s  claimed  to  be  entitled  to  the  relief  men- 

\  let  in  to  redeem  the  lands,  on  the  footing 

e  standing  as  a  security  for   the  reduced 

e  defendants  the  Leadlays  accounting  for 

tnd  for  their  dealings  with  the  mortgaged 

* 
its  united  in  upholding  the  validity  and  pro- 
reached  instruments  and  dealings  and  affirm- 
th  and  honesty  of  purpose  of  all  parties  en- 
sted  therein.  They  set  forth  in  detail  the 
fading  to  and  connected  with  the  various 
axged  the  plaintiffs  with  knowledge,  delay, 
e,  and  denied  their  right  to  any  part  of  the 


it  was  established  beyond  dispute  that  the 
f  $100,000  secured  by  the  mortgage  was  ad- 
lortgagees,  and  that  it  had  been  employed  in 
18  or  liabilities  of  the  plaintiffs. properly  pay- 
hat,  subsequently,  the  mortgagees  agreed  t& 
nt  of  their  mortgage  claim  to  the  floating 
plaintiffs,  and  that  as  part  of  the  transaction 
ids  were  transferred  in  May,  1900,  the  mort- 
alities or  debts  of  the  plaintiffs  amounting 
000  and  $40,000. 

ace  was  given  and  received  with  regard  to 
by  the  defendant  John  T,  Moore  with  the 
jrties,  as  bearing  on  his  alleged  fraudulent 
gh  counsel  for  the  plaintiffs  conceded  that 
recover  in  this  action  in  respect  of  such  mat- 
that,  so  far  as  the  defendant  Moore  was  con- 
r  sought  in  tKis  action  was  to  shew  that  he 
the  benefit  of  the  agreement*  and  transac- 
aim  and  the  Leadlays  (p.  143).  And  at  the 
lie  evidence  it  was  agreed  with  respect  to  one 
at  the  defendant  John  T.  Moore  and  other 
ed  to  allow  shareholders  to  exchange  their 
s,  that  the  evidence  adduced  should  be  con- 
ken  from  the  record. 

progress  of  the  trial  there  were  some  pro- 
ounter-propositions  as  to  terms  on  which  the 
b  be  let  in  to  redeem  the  mortgage,  notwith- 
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standing  the  releases  of  the  equity  of  redempti 
to  inability  to  settle  the  footing  on  which  t 
indebtedness  should  be  ascertained  and  payme 
came  to  nothing. 

In  the  result  the  trial  Judge  upheld  the 
releases  and  denied  the  plaintiffs  'claim  to  b< 
deem.  He  found  the  charges  of  fraud  to  be  d 
with  regard  to  the  agreements  between  the  d 
Leadlays  and  John  T.  Moore,  he  held  that  at 
were  made  the  lands  had  become  vested  in  anc 
solute  property  of  the  defendants  the  Leadlays, 
and  the  defendant  John  T.  Moore  were  enti 
into  any  bargain  or  agreement  relating  ther 
saw  fit  to  do,  and  that  the  defendant  John  T 
pied  no  fiduciary  or  other  position  towards 
which  prevented  him  from  agreeing  for  his  ow 
that  he  was  not  a  trustee  for  or  accountable  to 
for  his  dealings  with  the  lands  under  the  agr 
he  dismissed  the  action  as  against  all  the  def< 
The  plaintiffs  appealed,  relying  on  substant: 
grounds  as  at  the  trial. 

At  the  opening  of  the  appeal,  and  again  m 
and  definitely  in  the  course  of  his  argument, 
ham,  on  the  plaintiffs'  behalf,  expressed    the 
to  redeem  the  defendants  the  LeadlayB,  treati 
gage  as  a  valid  security  for  the  whole  amount 
including  the  amount  advanced  and  paid  by 
in  1900,  under  and  upon  what  has  been  called 
ment  agreement,  and  the  agreement  under  wh 
gaged  lands  were  released  to  the  Leadlays,  mf 
per  allowances  for  taxes  and  other  expendituu 
payments  and  expenses  incurred  in  and  abou 
the  lands  which  have  been  disposed  of.     The  ] 
withdrew  all  charges  of  fraud  against  the  de 
Leadlays. 

Mr.  S.  H.  Blake,  on  behalf  of  the  defendants 
submitted  to  redemption  on  these  terms,  but  u 
plaintiffs  should  not  be  allowed  the  usual  6  mo 
ment,  but  should  pay  the  sum  found  to  be  paj 
shorter  date.  Having  regard  to  all  the  circi 
will  not  be  unfair  to  either  party  to  permit  tl 
for  redemption,  provided  that  the  effect  will  i 
it  out  of  the  power  of  the  parties  to  deal  wi 
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od.  It  would  probably  not  be  to  the  advan- 
arty  to  tie  up  the  lands  at  a  time  when  it 
ble  to  make  sales.  No  doubt,  however,  an 
ith  regard  to  this  can  be  arrived  at  between 

ween  the  plaintiffs  and  the  defendants  the 
3eems  to  be  no  reason  why  judgment  should 
:ed  to  the  effect  indicated, 
ant  of  the  matter  as  between  the  principal 
it  unnecessary  to  deal  at  length  with  the 
>y  the  plaintiffs  in  support  of  their  appeal 
adants  the  Leadlays.  It  is  sufficient  to  say 
iy  fully  warrants  the  plaintiffs  in  now  with- 
charges  of  fraud  or  want  of  good  faith 
rhe  evidence  displaces  any  idea  of  improper 
part  of  those  concerned  or  taking  part  in 
;he  mortgage  to  Leadlay  and  Hook,  or  the 
ring  the  mortgage,  enabling  disposal  of  the 
(Is  to  be  made  by  the  plaintiffs,  and  post- 
tgage  to  the  floating  liabilities,  or  of  the 
equity  of  redemption  to  the  mortgages.  It 
established  that  whatever  different  views 
itertained  in  the  light  of  subsequent  events 
he  business  prudence  of  the  step,  the  con- 
me  to  release  the  equity  of  redemption  to 
under  an  arrangement  whereby  the  other 
plaintiffs  were  paid  off  and  the  plaintiffs 
expenses,  was  well  justified  by  the  then 
>ects.  But  it  is  not  now  necessary  to  dis- 
ts  or  the  legal  aspects.  It  only  remains  to 
tion  of  the  defendants  the  Moores  in  virtue 
ts  with  the  Leadlays  of  which  they  are  the 
is  no  difficulty  created  by  reason  of  the  de- 
Moore  having  assigned  the  benefit  of  the 
ts  to  his  wife  and  son,  or  because  the  former 
assignee.  The  right  under  the  agreements 
Br  or  better  position  in  consequence  of  the 
I  the  case  can  be  dealt  with  as  if  the  de- 
,  Moore,  with  whom  the  agreements  were 
the  only  one  of  the  Moores  named  in  them, 
y  interested. 

that  John  T.  Moore  occupied  towards  the 
ground  for  the  argument  that  he  could 


v  .•" 
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■  standing  the  releases  of  the  equity  of  redempti 

to  inability  to  settle  the  footing  on  which  t 
indebtedness  should  be  ascertained  and  payme 
came  to  nothing. 

In  the  result  the  trial  Judge  upheld  the 
i  releases  and  denied  the  plaintiffs  'claim  to  b< 

deem.    He  found  the  charges  of  fraud  to  be  6 

'  with  regard  to  the  agreements  between  the  6 

*m  Leadlays  and  John  T.  Moore,  he  held  that  at 

were  made  the  lands  had  become  vested  in  an< 
solute  property  of  the  defendants  the  Leadlays, 
and  the  defendant  John  T.  Moore  were  ent: 
into  any  bargain  or  agreement  relating  ther 
saw  fit  to  do,  and  that  the  defendant  John  T 
pied  no  fiduciary  or  other  position  towards 
which  prevented  him  from  agreeing  for  his  ow 
that  he  was  not  a  trustee  for  or  accountable  to 
for  his  dealings  with  the  lands  under  the  agi 
he  dismissed  the  action  as  against  all  the  def 
The  plaintiffs  appealed,  relying  on  substant 
grounds  as  at  the  trial. 
I  At  the  opening  of  the  appeal,  and  again  n 

I  and  definitely  in  the  course  of  his  argument, 

ham,  on  the  plaintiffs'  behalf,  expressed    the 
\  '  to  redeem  the  defendants  the  Leadlays,  treat: 

I  gage  as  a  valid  security  for  the  whole  amount 

1  including  the  amount  advanced  and  paid  by 

1  in  1900,  under  and  upon  what  has  been  called 

1  ment  agreement,  and  the  agreement  under  wh 

j  gaged  lands  were  released  to  the  Leadlays,  mi 

1  per  allowances  for  taxes  and  other  expendittu 

]'  payments  and  expenses  incurred  in  and  abou 

i  the  lands  which  have  been  disposed  of.     The 

■  withdrew  all  charges  of  fraud  against  the  de 

Leadlays. 

Mr.  S.  H.  Blake,  on  behalf  of  the  defendants 
I     •  submitted  to  redemption  on  these  terms,  but  u 

plaintiffs  should  not  be  allowed  the  usual  6  mo 
ment,  but  should  pay  the  sum  found  to  be  paj 
shorter  date.  Having  regard  to  all  the  circi 
will  not  be  unfair  to  either  party  to  permit  tl 
for  redemption,  provided  that  the  effect  will  i 
it  out  of  the  power  of  the  parties  to  deal  wi 


■ 

\ 
\ 
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od.  It  would  probably  not  be  to  the  advan- 
>arty  to  tie  up  the  lands  at  a  time  when  it 
ble  to  make  sales.  No  doubt,  however,  an 
dth  regard  to  this  can  be  arrived  at  between 

ween  the  plaintiffs  and  the  defendants  the 
seems  to  be  no  reason  why  judgment  should 
;ed  to  the  effect  indicated, 
ent  of  the  matter  as  between  the  principal 
it  unnecessary  to  deal  at  length  with  the 
>y  the  plaintiffs  in  support  of  their  appeal 
ndants  the  Leadlays.  It  is  sufficient  to  say 
ay  fully  warrants  the  plaintiffs  in  now  with- 
!  charges  of  fraud  or  want  of  good  faith 
rhe  evidence  displaces  any  idea  of  improper 
part  of  those  concerned  or  taking  part  in 
:he  mortgage  to  Leadlay  and  Hook,  or  the 
ring  the  mortgage,  enabling  disposal  of  the 
;ls  to  be  made  by  the  plaintiffs,  and  post- 
tgage  to  the  floating  liabilities,  or  of  the 
equity  of  redemption  to  the  mortgages.  It 
established  that  whatever  different  views 
itertained  in  the  light  of  subsequent  events 
lie  business  prudence  of  the  step,  the  con- 
me  to  release  the  equity  of  redemption  to 
under  an  arrangement  whereby  the  other 
plaintiffs  were  paid  off  and  the  plaintiffs 
expenses,  was  well  justified  by  the  then 
>ects.  But  it  is  not  now  necessary  to  dis- 
its  or  the  legal  aspects.  It  only  remains  to 
tion  of  the  defendants  the  Moores  in  virtue 
ts  with  the  Leadlays  of  which  they  are  the 
is  no  difficulty  created  by  reason  of  the  de- 
,  Moore  having  assigned  the  benefit  of  the 
ts  to  his  wife  and  son,  or  because  the  former 
assignee.  The  right  under  the  agreements 
er  or  better  position  in  consequence  of  the 
1  the  case  can  be  dealt  with  as  if  the  de- 
.  Moore,  with  whom  the  agreements  were 
the  only  one  of  the  Moores  named  in  them, 
y  interested. 

that  John  T.  Moore  occupied  towards  the 
ground  for  the  argument  that  he  could 
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only  enter  into  an  agreement  for  the  acquisition  of  any  part 
of  the  lands  of  which  the  equity  of  redemption  had  been 
released,  for  the  benefit  of  the  plaintiffs.  Assuming  that 
the  release  of  the  equity  of  redemption  was  in  law  and  in 
fact  a  valid  transaction,  and,  therefore,  binding  upon  the 
plaintiffs,  it  cannot  be  denied  that  if  afterwards  they  could 
have  brought  about  an  arrangement  by  which  in  certain 
events  they  would  receive  back  a  portion  of  the  lands,  there 
16  nothing  in  law  to  prevent  them  from  doing  so;  and  if 
the  position  that  John  T.  Moore  occupied  towards  the  plain- 
tiffs was. such  that  if  he  obtained  an  arrangement  of  that 
nature  with  the  Leadlays,  it  was  his  duty,  as  well  as  his  legal 
obligation,  to  give  the  benefit  of  it  to  the  plaintiffs,  then  it 
would  follow  that  he  could  not  in  this  action  set  it  up  on 
his  own  account  and  for  his  own  benefit.  It  must  not  be  for- 
gotten that  the  effect  of  the  release  was  not  to  work  a  dissolu- 
tion of  the  plaintiffs'  corporation.  The  defendant  John  T. 
Moore  was  not  thereby  discharged  from  his  position  as  man* 
aging  director.  Indeed,  he  afterwards  assumed  to  do  acts 
on  behalf  of  the  plaintiffs  as  managing  director;  and  there 
is  force  in  the  argument  that,  in  the  circumstances  of  this 
case,  he  could  not  make  an  arrangement  for  the  acquisition 
of  a  portion  of  the  released  lands  on  payment  to  the  mort- 
gagees of  their  claim  under  the  mortgage,  except  for  the 
plaintiffs7  benefit;  and  that  would  be  a  sufficient  ground 
to  prevent  him  from  setting  up  the  agreements  as  a  bar  to 
redemption  by  the  plaintiffs.  But,  quite  apart  from  these 
questions,  and  without  absolutely  determining  them,  there 
is  nothing  in  the  nature  of  the  agreements  to  enable  Moore 
to  set  them  up  as  a  bar. 

There  can  be  no  question  that  before  the  agreement  of 
13th  February,  1902,  John  T.  Moore's  position  and  that  of 
the  other  Moores  was  only  that  of  agency  for  the  care  and 
sale  of  the  lands^  on  certain  terms  as  to  compensation.  By 
the  agreement  of  13th  February,  1902,  the  position  of  agency 
was  retained,  but  under  certain  circumstances  the  agent  was 
to  receive  a  transfer  of  all  the  Leadlays'  interest  in  such  of 
the  lands  as  remained  after  the  Leadlays  had  received,  in  the 
manner  specified,  the  amounts  which  they  were  willing  to  ac- 
cept in  satisfaction  of  their  interest  in  the  lands.  But  in 
the  meantime  and  until  that  was  done  in  accordance  with  the 
terms  of  the  agreement,  Moore's  position  was  still  that  of 
agent.    Upon  failure  to  perform  the  terms  mentioned  in 
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the  agreement  according  to  its  provisions,  the  parties  re- 
Terted  to  the  terms  of  the  agreement  of  3rd  November,  1900, 
with  one  immaterial  variation. 

Manifestly,  the  mode  of  compensation  provided  for  in 
the  agreement  of  13th  February,  1902,  was  dependent  upOh 
the  Leadlays  continuing  to  hold  their  position  of  control 
over  the  lands  when  Moore  was,  if  he  ever  should  be,  en- 
titled to  call  r.pon  them  to  award  it  to  him.  But,  through 
the  intervention  of  the  Court  in  a  proceeding  to  which 
the  Mo&res  are  parties,  the  Leadlays'  position  has  been 
changed  and  their  control  over  the  lands  rendered  subject 
to  redemption  by  the  plaintiffs.  There  can  be  no  question 
of  collusion  between  the  plaintiffs  and  the  Leadlays  with  re- 
gard to  the  redemption  of  the  lands.  The  judgment  to 
that  effect  issues  as  che  result  of  a  compromise  of  contested 
rights  fairly  entered  into  after  a  prolonged  litigation.  The 
agreement  does  not  vest  an  estate  in  the  lands,  or  give 
Moore  any  claim  to  any  part  of  them,  except  on  a  contingency 
which  cannot  arise  if  the  plaintiffs  redeem  according  to  the 
terms  of  the  judgment.  Under  the  circumstances  they  hold 
no  rights  which  they  can,  on  either  legal  or  equitable  grounds, 
set  up  against  the  plaintiffs'  claim  to  be  allowed  to  redeem 
the  mortgaged  premises. 

Proper  compensation  for  services  in  and  about  the  care 
and  sale  of  the  lands  they  will  no  doubt  receive,  but  that  will 
form  the  subject  of  allowances  to  be  made  to  them  through 
the  Leadlays  on  taking  the  accounts. 

The  result  is  that  the  judgment  appealed  from  is  set 
aside,  and,  the  plaintiffs  withdrawing  all  charges  of  fraud 
against  the  defendants  the  Leadlays,  and  submitting  to  re- 
deem them  in  respect  of  their  mortgage,  treating  it  as  a  valid 
security  for  the  whole  amount,  and  allowing  the  Leadlays 
to  charge  against  the  mortgaged  lands  the  amounts  advanced 
and  paid  by  them  under  and  upon  the  postponement  agree*- 
ment,  and  for  the  release  of  the  equity  of  redemption  of  the 
mortgaged  premises,  making  all  proper  allowances  for  taxes 
and  other  expenditures,  including  payments  and  expenses 
made  or  incurred  in  and  about  the  care  and  sales  of  lands 
which  have  been  disposed  of  or  are  undisposed  of,  the  de- 
fendants the  Leadlays  accounting  for  the  lands  included  in 
the  mortgage,  there  will  be  judgment  accordingly  with  the 
usual  directions.  There  is  no  reason  why  the  Leadlays,  the 
mortgagees,  should  not  receive  their  costs  of  the  action,  of 
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the  appeal,  and  subsequent  proceedings,  more  e 
view  of  the  charges  of  fraud  which  have  failed; 
be  added  to  their  claim.     In  default  of  redemptioi 
to  be  dismissed  with  costs,  including  the  costs  of 
and  subsequent  proceedings. 

As  to  the  defendants  the  Moores,  the  appe 
allowed,  but  I  think  that  as  between  them  and  tl 
there  should  be  no  costs  of  the  action  or  appeal. 

Upon  the  one  hand,  the  plaintiffs  made  chai 
these  defendants  of  personal  fraud,  which  we] 
tained,  while,  on  the  other,  these  defendants  did 
themselves  to  a  defence  on  the  charges,  but  p 
claims  which  they  were  not  entitled  to,  and  a  c 
portion  of  the  trial  was  taken  up  with  matters  n 
to  the  real  issues. 

Meredith,  J. A.,  gave  reasons  in  writing  fc 
conclusions. 

Osler,  Garrow,  and  Maclaren,  JJ.A.,  cone 


September  \ 

C.A. 

REX  v.  ARMSTRONG. 

Criminal  Law — Carnal  Knowledge  of  Oirl  under 
Hon — Motion  for  Leave  to  Appeal — Proof  tl 
Applicant's  Wife — Testimony  of  Oirl — Knowl 
ture  of  Oath — Instruction,  for  Purposes  of  Tr 
nal  Code,  sec.  1003 — Corroboration. 

Application  by  John  Armstrong,  the  defends 
to  appeal  from  his  conviction  and  for  an  orde 
the  police  magistrate  for  the  town  of  Napanee  to 
for  the  opinion  of  the  Court. 

The  motion  was  heard  by  Moss,  C.J.Q.,  Osle 
Maclaren,  and  Meredith,  JJ.A. 

W.  G.  Wilson,  Napanee,  and  P.  M.  Field,  C 
defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 
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: — The  applicant  was  convicted  on  the 
c.  301  of  the  Criminal  Code,  of  carnally 
ider  the  age  of  14  years,  not  being  his  wife, 
d  to  imprisonment  in  the  penitentiary  for 
istrate  refusing  the  request  of  counsel  for 
a  stated  case, 
a  which  the  counsel  desired  the  case  are: 

sufficiently  proved  that  the  girl  was  not  the 

(2)  whether  the  girl  appeared  sufficiently 
s  nature  of  an  oath  to  justify  the  magistrate 

testimony  under  oath;  and  (3)  whether, 
should  only  have  been  received  under  sec. 
linal  Code,  it  was  sufficiently  corroborated 
lat  section. 

>n  was,  with  the  consent  of  Mr.  Cartwright 
reated  as  the  argument  upon  a  case  staled 
f  the  Court  upon  the  points  mentioned, 
rgument  we  disposed  of  the  first  question 
ipplicant,  holding  that  upon  the  whole  evi- 
ly  appeared  that  the  girl  was  not  his  wife, 
ond  question,  no  good  reason  appears  for 
the  magistrate  was  wrong  in  determining 
.'s  evidence  under  oath.  He  states  that  hav- 
?e  with  the  wish  of  counsel  for  the  appli- 
le  girl  regarding  her  knowledge  of  the  na- 

he  finds  that  she  does  not  understand  it. 

in  what  was  stated  as  being  the  answers 
questions  addressed  to  her  by  the  magis- 

for  the  applicant  to  indicate  that  she  was 
Tstanding  or  did  not  understand.  Though 
he  is  far  from  lacking  intelligence,  as  her 
It  appears  that  she  has  been  attending 
andwriting  of  her  signature  to  the  deposi- 
he  is  not  an  inapt  pupil  in  that  branch. 

she  had  been  instructed  on  the  subject  a 
the  trial  affords  no  sufficient  ground  for 

testimony  was  not  to  be  admitted  under 


te  Judges  do  not  appear  to  have  held  pre- 
iews  with  regard  to  the  extent  or  means  of 
•ed  in  such  cases,  it  seems  quite  settled  that 
in  the  matter,  may  be  instructed  for  the 
il. 
ro.  19— 35a 
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Whether  the  girl  in  this  instance  was  comp 
was  a  question  for  the  magistrate,  to  be  deter 
*hc  was  brought  forward  to  testify.  And,  be 
i\>  to  that,  he  could  not  reject  her  testimony  \x 

This  conclusion  disposes  of  the  third  que 
Mali  only  arise  in  the  event  of  the  second  qu 
answered  favourably  to  the  applicant's  contenti 

The  conviction  must  be  affirmed. 

Meredith,  J.A.,  gave  reasons  in  writing  f 
conclusion. 

Osler,  Garrow,  and  Maclaren,  JJ.A.,  con 


C.A. 
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HAMILTON  STEAMBOAT  CO.  v.  Ma 

Appeal  to  Supreme  Court  of  Canada — Extendii 
Appealing — Leave  to  Appeal — Necessity  for 
Court  of  Appeal. 

Motion  by  plaintiffs  for  leave  to  appeal  and  1 
time  for  appealing  to  the  Supreme  Court  of  Cam 
judgment  of  the  Court  of  Appeal,  ante  295,  in  i 
fondants. 

The  motion  was  heard  by  Moss,  C.J.O.,  Osl 
Maclaren,  and  Meredith,  JJ.A. 

G.  F.  Shepley,  K.C.,  for  plaintiffs. 

J.  Dickson,  Hamilton,  for  defendants. 


Osler,  J.A.: — Under  all  the  circumstances, 
may  act  upon  sec.  71  of  the  Supreme  Court  Act,  ] 
<-li.  139,  and  extend  the  time  for  allowing  an 
appeal,  i.e.,  approve  of  and  allow  the  security  pr 
given:  Yautfhan  v.  Richardson,  17  S.  C.  R.  703. 
have  been  done  by  a  Judge  of  this  Court,  but 
procuring  it  to  be  done  during  the  proper  til 
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►uneing  of  the  judgment  complained  of  (sec. 
im  to  have  arisen  from  the  impression — pro- 
en  one — that  leave  to  appeal  was  necessary, 
vas  sitting  during  that  time  to  which  the  ap- 
ave  could  have  been  made.  Inasmuch  as  we 
rding  the  appeal  by  extending  the  time  for 
ink  that  if  we  are  of  opinion  that  the  case  is 
ave  to  appeal,  if  necessary,  should  be  granted 
e)  of  the  Supreme  Court  Act,  we  should  also 
valeat  quantum,  and  so  save  the  parties  from 
loets  of  a  possible  motion  before  the  Supreme 
the  appeal  for  want  of  such  leave, 
tnts  should,  of  course,  undertake  to  expedite 
I  the  costs  of  this  motion  should  be  costs  in 
e  respondents. 

>.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 

J.A.,  was  of  opinion,  for  reasons  stated  in 
ie  time  for  appealing  should,  on  terms,  be  ex- 
it no  order  should  now  be  made  giving  leave 


September  24th.  1907. 


CHAMBERS. 

DRINKW  ALTER  AND  KERR. 


n  of  Mortgagee's  Costs  of  Sale  Proceedings — 
Jurisdiction  of  Local  Registrar. 

;he  assignee  for  the  benefit  of  the  creditors  of 
*r,  the  mortgagor,  from  the  taxation  by  the 
it  Cobourg  of  a  mortgagee's  costs  of  sale  pro- 
only  point  argued  was  whether  that  officer 
i  to  tax  the  bill  in  question. 

aster,  for  the  appellant. 

,  Cobourg,  for  the  mortgagee. 

—An  appointment  to  tax  was  issued  on  26th 
ed  by  the  officer  styling  himself  "  local  regis- 
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trar  and  taxing  officer  of  the  High  Court  of  Justice  at  Co- 
bourg."  Upon  the  opening  of  the  matter,  objection  was  taken 
by  the  solicitor  appearing  for  the  assignee  for  the  benefit  of 
creditors  of  the  mortgagor  that  the  local  registrar  at  Co- 
bourg  had  no  jurisdiction  to  proceed  with  the  taxation.  This 
objection  was  overruled,  and  the  taxation  was  proceeded  with 
under  protest.  Again,  at  the  conclusion  of  the  taxation,  for- 
mal objections  were  filed,  the  first  of  which  was  a  renewal  of 
the  objection  to  jurisdiction,  which  was  disposed  of  by  the 
officer  as  follows:  "  1  hold  that  under  R.  S.  0.  ch.  121,  sec. 
30,  I  have  jurisdiction  to  tax  the  said  costs,  it  apparently 
being  optional  at  the  instance  of  any  party  interested  to  have 
such  taxation  before  the  local  Master  or  the  taxing  officer." 

The  section  of  the  statute  referred  to  is  as  follows :  "  The 
mortgagee's  costs  may.  without  an  order,  be  taxed  by  one  of 
the  taxing  officers  of  the  Supreme  Court  of  Judicature  or  by 
the  local  Master,  at  the  instance  of  any  party  interested." 

Section  131  of  the  Judicature  Act  gives  authority  for  the 
appointment  of  two  or  more  taxing  officers  for  the  Supreme 
Court  of  Judicature,  and  these  are  the  officials  referred  to  in 
the  above  sec.  30  of  ch.  121.  Under  Rule  84  the  local  regis- 
trar is  made  a  local  taxing  officer,  but,  of  course,  this  is  a 
taxing  officer  of  the  High  Court  of  Justice,  and  not  a  taxing 
officer  of  the  Supreme  Court  of  Judicature,  and  it  is  one  of 
the  taxing  officers  of  the  Supreme  Court  of  Judicature  that 
is  given  the  authority  to  tax  under  sec.  30,  and  not  a  taxing 
officer  of  the  High  Court  of  Justice.  Of  course  the  local 
Master  at  Cobourg  had  jurisdiction  under  the  section,  but 
the  local  registrar  is  not  the  local  Master  there.  Rule  85 
cannot  assist,  as  there  was  no  action  pending  in  the  office  of 
the  local  taxing  officer. 

Tt  seems  to  me  there  is  no  way  of  getting  over  the  objec- 
tion to  jurisdiction.  There  was  no  waiver  of  it,  and  the  facts 
shew  that  the  appellant  proceeded  with  the  taxation  subject 
to  his  initial  objection,  and  was  always  insisting  upon  it. 

In  the  bill  is  a  charge  for  obtaining  an  order  from  the 
County  Court  Judge  for  taxation  under  R.  S.  0.  ch.  174, 
sec.  36.  This  order  was  not  filed  with  the  papers  before  me, 
and  the  taxation  shews  that  the  costs  of  obtaining  the  order 
were  disallowed,  the  officer's  reason  being  given  as  follows: 
"  I  disallowed  all  charges  relating  to  the  obtaining  from  the 
County  Judge  of  an  order  for  taxation,  deeming  it  unneces- 
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sary,  in  view  of  the  jurisdiction  conferred  upon  me  directly 
by  the  statute  R.  S.  0.  ch.  121,  sec.  30." 

The  question  of  the  authority  of  the  County  Court  Judge 
to  make  an  order  under  sec.  36  of  ch.  174  was  not  argued 
before  me,  and  counsel  for  the  respondent  did  not  attempt 
to  uphold  the  taxation  by  virtue  of  the  order. 

I  do  not  deal  with  the  merits  of  the  objections  to  the 
items  of  the  bill  in  question. 

In  my  view  it  is  clear  that  the  local  registrar  had  no  jur- 
isdiction to  tax  the  bill,  and  the  appeal  must  be  allowed.  I 
can  find  no  good  reason  for  withholding  costs  to  the  appellant. 

Appeal  allowed  with  costs. 


Mabee,  J.  September  25th,  1907. 

TRIAL 

DOMINION  EXPRESS  CO.  v.  TOWN  OF  NIAGARA. 

Assessment  and  Taxes  —  Express  Company  —  Liability  to 
"  Business  Assessment  " — \  Edw.  VII.  cli.  23,  sec.  10 — 
Construction — "Occupied  or  Used  Mainly  for  the  Pur- 
pose of  its  Business  " — Wharf  and  Premises  of  Steamboat 
Company. 

Action  for  a  declaration  that  the  business  assessments  at- 
tempted to  be  made  against  plaintiffs  for  1905  and  1906  were 
illegal  and  void,  and  for  an  injunction  restraining  defendants 
from  levying  or  otherwise  seeking  to  collect  the  taxes  claimed 
by  them  in  respect  of  such  business  assessments. 

Shirley  Denison,  for  plaintiffs. 

A.  O.  Kingstone,  Si  Catharines,  for  defendants. 

Mabee,  J. : —  ...  An  assessment  was  on  foot  prior  to 
1905  between  plaintiffs  and  the  Niagara  Navigation  Co. 
whereby  the  agent  of  the  latter  at  Niagara  acted  during  the 
navigation  season  as  the  agent  of  the  plaintiffs,  each  paying 
one-half  his  salary  from  May  to  November.  During  the  re- 
maining months  of  the  year  he  was  paid  by  the  navigation 
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company.  His  clerk  was  paid  in  the  same 
except  that  he  was  not  in  the  employ  of  the  nai 
pany  when  the  boats  were  not  running.  Goods 
by  express  were  received  at  Niagara  by  the  age 
the  plaintiffs,  who  used  part  of  the  office  of  tl 
company.  The  great  bulk  of  these  goods  consi 
fruit  in  transit  from  Niagara  to  Toronto, 
bills  were  issued;  the  express  charges  were  div 
the  two  companies  upon  the  basis  of  various  seal 
upon  the  destination  of  the  shipments.  A  larg 
trucks  were  used.  These  were  the  property  of 
When  not  in  use  they  stood  upon  a  portion  of  t 
company's  wharf  that  was  found  to  be  the  mos 
The  navigation  company  handled  all  kinds  of  f  r 
passengers  and  the  mails.  The  bulk  of  the  fn 
during  August  and  September;  some  small  ship 
July  and  possibly  the  latter  part  of  June  a 
October.  There  is  no  part  of  the  premises  tha 
company  have  the  exclusive  right  to;  they  pa; 
the  use  of  the  wharf  or  buildings.  During  th< 
the  bulk  of  the  goods  are  carried  by  the  expi 
but  as  to  earnings  of  the  two  companies,  if  p 
included,  that  of  the  navigation  company  gr 
that  of  the  express  company  for  the  whole  se 
gation.  The  wharf  and  premises  are  assessed 
gation  company,  and  .  .  .  are  used  indisc 
both  companies  for  the  purposes  of  their  bu 
of  the  navigation  company  in  all  its  branches 
exceeding  that  of  the  express  company,  takii 
as  a  whole,  that  is,  from  the  opening  to  the  « 
gation, 

The  question  involved  in  this  action  is,  whe 
are  liable  to  assessment  for  business  tax  under 
of  4  Edw.  VII.  ch.  23,  sec.  10.  Under  the  pro 
enactment,  an  express  company  carrying  on  bi] 
nection  with  steamboats  and  occupying  or  usinj 
assessed,  for  a  sum  to  be  called  "  business  asses 
"  such  land  is  occupied  or  used  mainly  for  the 


Plaintiffs  were  assessed  under  this  liead  at  $ 
and  1906.  It  is  clear  that  plaintiffs  occupy  c 
the  town  of  Niagara;  but  is  that  land  so  occu 
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for  the  purpose  of  their  business?  I  think 
he  evidence  that  the  use  of  this  wharf  and 
;he  season  is  mainly  for  the  purpose  of  the 
ivigation  company,  and  not  for  the  business 
ipany.  The  words  "  occupied  or  used  main- 
i  of  its  business,"  in  sub-sec.  (c)  of  sec.  10, 
rees  companies  carrying  on  business  in  con- 
rays,  steamboats,  or  sailing  vessels,  and  not 
is  mentioned  in  the  earlier  part  of  the  sub- 
ems  to  me  that  before  the  municipality  can 
>mpany  under  the  head  of  "  business  assess? 
lew  that  the  main  use  to  which  the  land  in 
\  for  the  purpose  of  the  business  of  the  ex- 
nd,  in  my  view,  this  has  not  been  done,  and 


m\  ■  i 


7. 


■  ■  ;  w 


s  to  be  read  strictly,  and  it  must  be  clear 
the  municipality  to  tax  arises :  In  re  Mickle- 
2;  Tennant  v.  Smith,  [1892]  A.  C.  150. 

b  was  given  to  the  effect  that  in  any  event 
te  assessment  was  excessive;  I  ruled  at  the 
ild  not  be  raised  in  this  action,  but  was  for 
ision.     .     .     . 

plaintiffs  as  prayed  with  cost3  of  action. 


September  26th,  1907. 

divisional  court. 

BICKELL  v.  WOODLEY. 

ay — Trespass — Boundary — User  —  Evidence 
— Costs. 

rendant  from  judgment  of  Boyd,  C,  ante  7. 
inton,  K.C.,  for  defendant, 
[ton,  K.C.,  for  plaintiff. 

FALCONRBIDOE,  C.J.,  BRITTON,  J.,  RlDDELL, 

►  appeal  with  costs. 
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Septembe 

C.A. 

LA    ROSE    MINING    CO.    v.    TEMISKA] 
NORTHERN  ONTARIO  RAILWAY  COM 

Mines  and  Minerals — Crown  Grant  of  Mining 
struction — Reservation  of  Railway  Right  c 
dence — Description — Plan — A  dual  Exceptio 
Land  and  not  mere  Easement — Title — Dec 

Appeal  by  plaintiffs  from  judgment  of  Ma 
W.  R.  513. 

G.  H.  Watson,  K.C.,  and  J.  B.  Holden,  for  ] 

D.  E.  Thomson,  K.C.,  for  defendants  the 
mission. 

G.  F.  Shepley,  K.C.,  and  T.  A.  Beament,  0 
fend  ants  the  Right  of  Way  Mining  Co. 

A.  W.  Fra.ser,  K.C.,  for  the  individual  defei 

The  Court  (Moss,  C.J.O.,  Maclaren,  J. A 
J.A.).  dismissed  the  appeal  with  costs. 


Boyd,  C, 


TRIAL. 


Septembei 


WARREN  v.  P.  W.  KARN  CO. 

Injunction — Business  Morals  —  Publication  of 
in  Garbled  Form — -Injury  to  Plainti 

Action  to  restrain  defendants  from  publii 
letters  or  testimonials  in  a  garbled  form,  in  the  < 
stated  in  the  judgment. 

Boyd,  C. : — The  case  for  relief  presented  by 
be  thus  stated.  Plaintiff  has  been  trained  in 
organ-building,  and  by  special  attention  has  a< 
skill  in  the  construction  of  pipe-organs  for  chii 
qualified  as  an  expert,  he  was  employed  by  c 
superintendent  of  their  manufactory  for  about  I 
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I  during  that  time  a  large  number  of  pipe 
issfully  constructed  under  his  supervision, 
e  of  approved  excellence,  and  plaintiff  as- 
lit  of  the  work  was  chiefly  due  to  his  skill, 
to  two  organs,  testimonials  were  given  in 
f  the  plaintiff  was  recognized.  The  first  in 
n  with  the  Metropolitan  Church  organ,  was 
Lan,  a  distinguished  musician  and  organist. 
•,  given  in  the  shape  of  a,  letter  from  a  well- 
ilr.  Jeffers,  with'  reference  to  an  organ  in 
odist  Church,  Toronto,  in  1905,  addressed 
in  he  was  congratulated  on  having  "  solved 

thoroughly  satisfactory  electro-pneumatic 
>laintiff  became  connected  with  defendants 
mf acture  the  church  pipe-organ.  He  left 
>  the  purpose  of  setting  up  an  independent 
le  of  church  organs,  and  defendants,  after 

to  make  such  organs.  So  that  now  the 
indants  are  rival  makers  and  dealers,  at 
isiness  competition. 

aintiffs  grievance  is  that  defendants  have 
containing  these  two  recommendations,  but 
>ply  solely  and  only  to  defendants.  As  to 
t,  this  is  done  by  omitting  the  words  "  and 
arren,"  so  that  the  sentence  reads,  "I  am 
ave  every  reason  to  congratulate  themselves 
id  as  to  Mr.  Jeffers's  letter,  by  striking  out 
"My  dear  Mr.  Warren,"  and  substituting 
Co., —  Gentlemen." 

b  that  he  received  the  testimonials  as 
tdent  of  defendants,  and  that  the  possession 
the  documents  is  with  defendants. 

be  content  if  defendants  use  and  print 
i  their  original  unmuidlated  shape.  But 
he  right  to  use  such  parts  as  they  please 
ich  as  serves  their  own  purpose.    To  print 

framed  by  the  writers,  would  carry  corn- 
parties,  and  they  are  now  rival  dealers — 

l>e  business." 

the  testimonials  (in  whatever  shape  they 

em  to  the  plaintiff  or  the  company,  intend- 

be  published.    And  as  between  the  super- 


I     M!' 
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intendent  -and  the  company,  whose  agent  or  emp] 
the  testimonials  were  properly  in  the  possession 
pany,  who  had  the  right  to  control  their  publicat 
right  continued  after  the  plaintiff  separated  f roir 
company,  in  the  absence  of  any  restriction  imj 
writers  of  the  testimonials:  Howard  v.  Gunn,  3! 
The  whole  compaint  is  that  by  the  omissio 
of  certain  words,  plaintiff  has  been  deprived  of  t 
tion  which  is  contained  in  the  original  testimon 
thing  of  credit  is  withheld  from  him  which  won 
given  him  had  no  change  been  made  in  the  tesl 
•  corporated  in  defendants'  pamphlet  published  ii 

their  present  business.     There  is  no  proof  that 
been,  or  is  likely  to  be,  injuriously  affected  in  r 
in  business  by  this  alteration,  or  that  the  publi 
led  astray  thereby. 

Granted  that  the  testimonials  have  been  garb 
holding  the  parts  relating  to  the  plaintiff,  does  ti 
isdiction  to  interfere  by  way  of  injunction  to  i 
user  of  the  papers?  It  is  not  every  breach  of  ti 
tion  of  good  faith  or  departure  from  honouri 
which  can  call  forth  the  powers  of  equity  to  m 
there  must  be  disclosed  some  case  of  civil  pro 
the  Court  is  bound  to  protect  before  the  Couri 
the  publication  of  private  papers:  see  Lee  v 
2  Swanst.  402,  413. 

Many  doubtful,  and,  it  may  be,  unwarranted  s 

left  to  the  verdict  of  conscience  or  to  the  judgr 

lie  opinion,  and  the  present  grievance  appears  to  b 

outside  of  legal  limits  and  to  be  reached  in  the  < 

■  science.    Tested  by  the  business  maxim  "every  n 

self,"  the  pamphlet  may  be  regarded  as  a  shro 
I  advertising;  tested  by  the  golden  rule  of  fair  deal 

)  not,  in  my  opinion,  fare  so  well.   The  testimonial 

i  for  the  joint  work  of  defendants  and  their  guidii 

[  then  superintendent.    To  use  them  so  as  to  exclu 

|  appears  to  be  an  unfair  use.     They  had  spent  th 

|  advertising  purposes   when   the  business   connei 

4  parties  was  severed,  and  thereafter  they  should 

been  withheld  from  public  circulation,  or  they 
been  printed  as  they  were  written.  The  case  is 
impression.  I  find  no  ground  of  legal  liability,  ai 
should  therefore  be  dismissed,  but  I  do  not  give  < 
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September  17th,  1907. 


C.  A. 


;i 


■ 


'•t 

t"  .  s;4 


BAU  CLUB  v.  CITY  OF  OTTAWA. 

d  Taxes  —  Social  Club  —  "  Business  Tax  "  — 
k  Edw.  VII.  ch.  28,  sec.  10  (e). 

plaintiffs  from  judgment  of  Mabee,  J.,  8  O.W. 
L.  R.  275,  dismissing  an  action  for  a  declara- 
usiness  assessment  imposed  upon  plaintiffs,  a 
the  city  of  Ottawa,  was  illegal  and  void. 

1  was  heard  by  Moss,  C.J.O.,  Osler.  Garrow, 
id  Meredith,  J  J.  A. 

aris,  Ottawa,  for  plaintiffs. 
,  Ottawa,  for  defendants. 

,  J.A. : — The  appellants  were  taxed  under  sec. 
essment  Act,  which  provides  for  the  assessment 
on  occupying  or  owning  land  ....  for  the  pur- 
osiness  mentioned  or  described,"  in  the  section; 

of  which  said  to  be  applicable  to  them  being 
j  words :  "Every  person  carrying  on  the  business 
ab  in  which  meals  or  spirituous  or  fermented 
Id  or  furnished "    The  key-note  of  the 

therefore,  the  word  "business/'  and  the  real 
rhether  the  appellants  carry  on  the  business  of 

"business,"  being  but  a  compound  of  the  word 
he  suffix  "ness,"  has  a  very  wide  import,  being, 

speaking,  applicable  to  anything  about  which 
anything  may  be  busied;  and  so  it  was  quite 

that  one  of  its  synonyms  is  "affairs;"  and  this 
tes  be  brought  home  to  us  when  making  an  un- 
mark,  even  though  the  subject  of  it  may  be  so 
b  fashion  in  or  becomingness  of  wearing  apparel, 
on  observation  that  "it  is  none,  of  your  business," 
d  better  attend  to  your  own  affairs." 
)f  the  common  uses  is  to  convey  the  meaning  of 
ccupation  carried  on  for  the  purpose  of  profit; 
» in  a  commercial  sense. 
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It  is  quite  obvious  that  the  word  could  not  ha 
in  its  widest  sense  in  this  enactment;  and  perfia 
that  it  was  used  in  its  commercial  sense,  the  se 
it  is  in  business  matters  more  commonly  emj 
very  many  businesses  mentioned  in  the  section 
nesses  of  that  character,  and  that  is  very  market 
section  in  question;  and  the  income  from  the  b 
sub-sec.  7  exempt  from  taxation,  by  reason  of 
tax. 

The  appellants  carry  on  no  such  business; 
shareholders;  there  are,  and  can  be,  no  profits, 
taxable,  so  too  would  be  some  whist  clubs,  mc 
clubs,  Dorcas  societies,     mothers'    meetings,    ci 
political  clubs,  and  a  thousand  and  one  other 
engaged  in  no  such  business,  and  perhaps  others 
ing  business-like,  in  any  sense,  connected  wit] 
which  were  plainly  never  intended  to  be  thus  t 
they  may  provide  both  meat  and  drink,  but  not 
any  sense. 

The  mere  renting  of  part  of  their  own  lands 
colour  to  an  accusation  of  carrying  on  busines 
meaning  of  the  enactment     It  would  be  exti 
every  landlord  carries  on  such  a  business;  and 
lants  do,  all  must. 

The  cases  throw  a  good  deal  of  light  upon 
some  of  them  being  much  in  point,  in  the  appell 
and  all  that  I  have  seen,  without  exception,  tendi 
see  State  v.  Boston  Club,  45  La.  Ann.  585;  Smith 
15  Ch.  D.  258;  In  re  Bristol  Athenaeum,  43 
Bramwell  v.  Lacy,  10  Ch.  D.  691,  695;  Portm 
Hospital  Assn.,  27  Ch.  D.  81  n.;  Holmes  v. 
Conn.  117;  Goddard  v.  Chaffee,  2  Allen  395;  L 
Hardware  Co.,  v.  Perry  Stove  Mfg.  Co.,  86  Tex 
dem.  Wetherell  v.  Bird,  2  A.  &  E.  161;  and  M 
State,  59  Ala.  34,  36. 

I  would  allow  the  appeal. 

Osler  and  Maclaren,  J  J.  A.,  gave  reasons  ii 
the  same  conclusion. 


Moss,  C.J.O.,  and  Gabrow,  J.A.,  also  concu 
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fcONTO,  OCTOBER  10,  1907.  No.  20 

September  30th,  1907. 

divisional  ooubt. 

UBAM  AND  BUTTEB  CO.  v.  CROWN 
BANK  OF  CANADA. 

8 — Action  Brought  by  Liquidator  in  Name 
n  Liquidation — Liability  for  Costs — Assets 
'Undertaking  of  Liquidator. 

intiffs  from  order  of  Mabeb,  J.,  9  0.  W.  E. 
ler  of  Master  in  Chambers,  9  0.  W.  R.  543, 
untiifs  to  give  security  for  costs,  by  means 
\  of  their  liquidator. 

>n,  for  plaintiffs. 
L.C.,  for  defendants. 

Mulook,  C.J.,  Anglin,  J.,  Clute,  J.),  dis- 
with  costs. 


September  30th,  1907. 

divisional  court. 
Le  BOYD  v.  SERGEANT. 

— Jurisdiction — Division  Courts  Act,  sec. 
Brought  in  Wrong  Court  as  against  Oar- 
vdonment  at  Trial  of  Claim  against  Qar- 
ction  to  Jurisdiction  by  Primary  Debtor — 
ivifig  Act,  sec.  16 — Common  Law  Cause  of 
ision  of  Division  Court  Judge  —  Right  to 

fendant  from  order  of  Riddell,  J.,  ante  377, 
ion  for  prohibition  to  the  1st  Division  Court 
Algoma. 
wo.  20—36 
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J.  A.  Faterson,  K.C.,  for  defendant. 
W.  E.  Middleton,  for  plaintiff. 

The  Court   (Mulock,  C.J.,  Anglin,  J.,  Clutb,  J.), 
dismissed  the  appeal  with  costs. 


Cartwbight,  Master.  October  1st,  1907. 

chambers. 

COATES  v.  THE  KING. 

Pleading  —  Amendment  —  Petition  of  Right — Consent  of 
Crown — Rules  of  Court. 

Motion  by  the  suppliants  for  leave  to  amend  the  petition 
of  right  so  as  to  read  in  the  14th  paragraph  that  the  suppli- 
ants "  at  the  request  of  the  said  Government  purchased  "  the 
second  issue  of  treasury  bills.  The  faet<  are  stated  in  a 
former  report,  ante  462. 

Featherston  Aylesworth.  for  the  suppliants. 

X.  Ferrers  Davidson,  for  the  Crown. 

The  Master: — The  motion  was  supported  by  Rule  929. 
which,  it  was  argued,  empowered  the  Court  to  deal  with  a 
petition  of  right  in  regard  to  the  proposed  amendment  as  if 
it  was  an  ordinary  action. 

Rule  929  is  substantially  the  same  as  sec.  7  of  the  Im- 
perial Act  23  &  24  Vict.  ch.  34.  In  Clode  on  Petition  of 
Right  p.  176,  this  section  is  discussed,  and  it  is  shewn  that 
"'*  the  Crown  has  always  had  a  certain  prerogative  in  matters 
of  pleading  and  procedure  which  has  not  been  taken  away  by 
this  statute." 

The  cases  of  Thomas  v.  The  Queen,  L.  R.  10  Q.  B.  44.  and 
Tomline  v.  The  Queen.  1  Ex.  D.  252.  shew  that  as  respects 
discovery  the  rights  of  a  suppliant  are  not  co-extensive  with 
those  of  the  Crown. 

In  the  latter  case  Brarawell,  L.J.,  points  out  that  this  is 
also  the  case  as  to  security  for  costs. 
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No  case  was  cited  on  the  point  of  amendment,  nor  have  I 
found  any,  except  that  of  Smylie  v.  The  Queen,  27  A.  R. 
172,  where  an  amendment  was  granted  by  the  Court  of  Ap- 
peal quantum  valeat.  No  mention  of  this  is  made  in  the 
judgment  of  the  trial  Judge  m  31  0.  B.  202,  and  I  have  not 
been  able  to  see  a  copy  of  the  appeal  book.  But  counsel  for 
the  Crown  in  that  case  may  not  have  objected  to  the  amend- 
ment, which  only  asked  alternative  relief  by  way  of  damages 
in  case  the  suppliants  were  held  to  be  entitled  to  the  relief 
prayed  for,  and  the  Crown  was  unwilling  to  renew  the  li- 
censes in  the  old  form.  It  was  not  sought  in  that  case  to 
vary  the  statement  of  what  is  prima  facie  a  material  fact,  as 
is  asked  here.  The  present  motion  is  opposed  except  on 
terms  which  the  suppliants  decline  to  accept.  I  am,  there- 
fore, of  opinion  that  it  cannot  be  granted  for  two  reasons. 

(1)  A  petition  of  right  has  to  be  verified  by  affidavit.  It 
would  therefore  seem  to  follow  that  as  a  condition  precedent 
to  entertaining  the  motion  the  proposed  amendment  should  be 
verified  in  the  same  way,  and  the  mistake  satisfactorily  ac- 
counted for. 

(2)  But,  however  that  may  be,  it  seems  to  be  a  more 
serious  and  indeed  a  fatal  objection  that  any  such  amendment 
should  be  first  submitted  to  the  Lieutenant-Governor  and  ap- 
proved of  by  him.  The  granting  of  the  necessary  fiat  is  an 
act  of  grace  (Clode,  p.  165,  and  cases  cited.)  Without  this 
no  further  proceedings  can  be  taken.  If,  therefore,  a  dif- 
ferent case  is  sought  to  be  set  up,  it  is  surely  necessary  that 
the  permission  of  the  Crown  to  proceed  thereon  should  be 
granted. 

This  would  sufficiently  appear  from  the  consent  of  the 
counsel  for  the  Crown,  which  in  such  a  case  should  be  r^- 
cited  in  the  order. 

For  these  reasons  I  am  of  opinion  that  the  Rules  as  to 
amendments  are  not  applicable  to  the  present  ttiotion,  as  the 
Court  has  no  power  to  amend  a  petition  of  right  without  the 
consent  of  the  Crown. 

The  question  is  one  of  some  novelty  and  importance,  and 
the  costs  may  be  in  the  cause.    .    .    . 
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Cartwright,  Master.  Octo 

chambers. 
WELBUKN  v.  SIMS. 

Security  for  Casts — Slander — Chastity  of  Phi 
1897  ch.  68,  sec.  5,  sub-sec.  & — Defence- 
Motion  by  defendant  for  security  for  cost 

brought  under  K.  S.  0.  1897  ch.  68,  sec.  5,  th 

made  under  sub-sec.  3  of  sec.  5. 

W.  D.  McPherson,  for  defendant. 
W.  N.  Ferguson,  for  plaintiff. 

The  Master: — Paragraph  4  of  the  state 
charges  defendant  with  having  made  defamat 
impugning  the  plaintiff's  chastity  to  certaii 
proceeds  as  follows :  "  And  to  the  plaintiff's  h 
fendant  said  '  If  you  knew  what  I  know,  you 
with  that  woman  (meaning  the  plaintiff)  i 
utes/  "  and  adding  particulars. 

The  defendant's  affidavit  in  support  of  the 
the  previous  alleged  slanders  and  continues: 
one  occasion,  in  response  to  a  question  from 
the  husband  of  the  plaintiff,  tell  him  '  If  yoi 
know  you  would  not  live  with  that  woman  foi 
but  denying  any  other  statement  to  Mr.  Welbt 
else  affecting  the  plaintiff. 

It  is  objected  that  no  defence  is  shewn  to  w 
serious  of  the  alleged  slanders.  There  is  conf 
avoidance. 

I  agree  with  this  view :  and,  following  Pala 
17  P.  R.  553,  I  think  the  motion  must  be 
costs  to  plaintiff  in  any  event.  This  renders 
to  consider  whether  the  plaintiff  is  responsible 
the  close  of  the  argument  I  was  under  the  i 
this  had  not  been  successfully  attacked,  withii 
laid  down  by  the  Chancellor  in  Bready  v.  Re 
R.  7. 

The  defendant  should  plead  in  10  days. 
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yant — Injury  to  Servant — Infant  Employed 
-  Negligence  of  Foreman  —  Dangerous  Mar- 
ket to  Caution  Infant — Liability  of  Employ- 
lendence  —  Workmen's  Compensation  Act — 


»M 


lamages  for  injuries  sustained  by  plaintiff 
iployment  of  defendants,  by  reason  of  the 
'endants,  as  alleged. 

r,  K.C.,  for  plaintiff. 

ir,  K.C.,  and  G.  B.  Burson,  St.  Catharines, 


The  plaintiff  entered  the  defendants'  employ 
I  on  19th  June  met  with  an  accident  while 
ke  a  tin  plate  out  of  a  stamping  machine, 
of  three  fingers.  He  was  between  14  and  15 
had  no  knowledge  of  machinery  of  any  kind, 
by  Mr.  Pope,  the  defendants'  foreman  upon 
ion,  to  help  any  one  there  who  needed  help, 
gher,  who  was  doing  piece  work.  He  was 
ion  how  to  operate  any  of  the  machines;  the 
ras  not  intended  that  he  was  to  operate  any, 
any  warning  as  to  any  of  them  being  danger- 
rords,  he  was  just  turned  loose  upon  this 
I  instructions  to  help  any  one  and  every  one 
r),  with  no  word  of  caution  or  warning  of 

On  19th  June  he  was  helping  George  Hill 
through  the  stamping  machine  in  question; 
i  to  the  machine  by  the  plaintiff  and  Hill; 
>  operate  the  press;  then,  after  they  were 
ntiff  was  to  carry  them  way.     Hill  had  left 

few  minutes,  and  Pope  called  out  and  asked 
wo  were  going  to  be  all  day  in  getting  the 
thereupon  the  plaintiff,  in  the  absence  of 
f  the  press  and  endeavoured  to  get  a  plate 
?  came  down  upon  his  hand.     It  is  tripped 
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by  a  foot  press,  and  this  the  plaintiff  must  have 
touched,  as  it  appears  it  had  never  been  knowi 
out  pressure  upon  that  part.  Hill  had  been  \ 
use  a  stick  to  take  the  plates  out,  but  this  had  b 

The  accident  plainly  occurred  by  reason  of 
endeavour  to  get  the  plates  put  through  withe 
his  attempting  to  remove  one  from  a  machine 
he  had  never  been  instructed  nor  warned  as  to 

Pope  had  authority  to  employ  the  plaintiff, 
ing  under  such,  authority.  Was  he  negligent  i 
ing  the  plaintiff  as  to  the  danger  of  the  machic 
mitted  that  the  machine  in  question  is  dangc 
foreman  said  there  was  no  way  to  guard  it.  } 
duty  of  the  foreman  to  point  out  to  the  plainti 
ous  machines,  and  caution  him,  or  give  some  i 
to  how  he  should  approach  them,  and,  if  it  was 
he  should  not  attempt  to  operate  any  of  thei 
from  so  doing? 

I  have  no  hesitation  in  holding  his  omissic 
reasonable  and  sensible  course  to  be  the  grossest 
gence.  The  dangers  surrounding  the  work  thi 
at  were  apparent  to  the  foreman.  They  were 
appreciated  by  this  inexperienced  boy,  and  I  i 
that  the  plain  duty  of  any  foreman,  under  th 
stances,  is  to  point  out,  to  caution,  and  to  warn 
to  do  so  is  negligence. 

The  evidence  does  not  disclose  that  the  forei 
examination  of  the  boy's  capacity  for  apprec 
and  so  he  was  allowed  to  commence  without  a 
taken  to  ascertain  his  ability  to  perform  the 
being  set  at.  It  is  clear  that  the  instructions 
help  those  requiring  his  assistance,  would  soone 
him  to  assist  some  one  in  working  a  dangerous 
as  in  the  result  he  was  called  upon  to  help  H 
directed  to  perform  what  may  be  hazardous 
which  he  had  had  no  experience;  and,  as  I  u 
liability  and  duty  of  masters  under  such  circu: 
that  they  are  bound  to  point  out  the  dangers  c 
that  work,  thus  enabling  the  infant  employee  1 
and  avoid  them;  and  omission  so  to  do  is  ca 
makes  the  employer  liable  for  the  consequent 
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mtended  that  the  defendants  were  not  liable 
in  had  been  guilty  of  negligence  in  omitting 
slied  upon  the  recent  case  of  Cribb  v.  Ky- 
)7]  2  K.  B.  548,  where  it  was  held  that  the 
on  employment  applied,  and  that,  although 
on  an  employer  to  give  instructions  to  a 
rienced  person  employed  by  liim  in  danger- 
by  was  one  that  could  be  delegated  to  a  fore- 
negligence  of  the  foreman  was  a  risk  which 
wen  though  an  infant,  takes  upon  himself, 
i  case  states  that  the  action  was  based  solely 
t  law  liability,  and  so  I  presume  there  was 
the  plaintiff  was  not  able  to  invoke  the  as- 
[nploye^8,  Liability  Act. 

here  is  entitled  to  rely  upon  the  provisions 
ch.  160,  sec.  3,  which  provides  for  personal 
the  negligence  of  any  person  in  the  service 
who  has  any  superintendence  "  intrusted  to 
sing  such  superintendence,  and  in  such  cases 
vept  away  the  defence  of  common  employ- 
he  foreman  Pope  was  in  the  service  of  the 
svas  intrusted  with  the  superintendence  of 
rk  on  this  floor,  and  while  he  was  so  exer- 
intendence  he  was  guilty  of  an  omission  of 
plaintiff,  which  I  think  was  plainly  negli- 
read  the  Cribb  case  as  in  any  way  cutting 
the  provisions  of  the  Employers'  Liability 
re,  I  do  not  regard  it  as  assisting  in  the 
ase  here  based  upon  the  provisions  of  our 
ensation  for  Injuries  Act. 

aintifFs  case  can  also  be  based  upon  sub-sec. 
^ct,  and,  if  desired,  the  pleadings  may  be  so 
laintiff  was  bound  to  conform  to  the  direc- 
d  at  the  time  of  the  injury  he  was  so  con- 
helping  Hill,  and  the  injury  resulted  from 
formed.  I  think  it  was  negligence  in  the 
jeting  the  plaintiff  to  assist  at  the  working 
chine,  without  himself  giving  some  instruc- 
or  seeing  that  the  operator  of  the  machine 

k  that  the  plaintiff  has  any  redress  under 
he  Factories  Act,  as  it  does  not  appear  that 


FIT, 


■*.'N 


■fir 


1  "•' 


528        THE  ONTARIO  WEEKLY  REPORTER 

the  machine  in  itself  could  have  been  rendered  1 
by  any  sort  of  guard  or  protection. 

I  think  the  plaintiff  is  entitled  to  recover, 
the  damages  at  $600. 

Judgment  for  plaintiff  for  $600  damages  a 


Mabee,  J.  Ootobj 

'  TRIAL. 

SERVOS  v.  STEWART. 

Water  and  Watercourses  —  Lands  Bordering  < 
Lake — Rights  of  Riparian  Owner — Removal 
Oravel  from  Shore — Trespass — Injunction- 
Action  for  trespass  to  land. 
J.  H.  Ingersoll,  St.  Catharines,  for  plaintiff* 
G.  F.  Peterson,  St.  Catharines,  for  defendai 

Mabee,  J. :— Tlaintiffs  own  lot  5  in  the  3 
and  broken  front  of  the  township  of  Granthc 
scription  in  the  Crown  grant,  which  issued  on  8t 
covering  lot  5,  runs  as  follows :  "  Beginning  oi 
Lake  Ontario  where  a  post  has  been  planted  at  1 
angle  of  lot  No.  5,  marked  f .,  thence  south  . 
place  of  beginning."  A  plan  made  by  Mr.  Geo 
1871,  from  a  survey  made  by  him,  shews  that 
the  water  line  had  receded  between  7  and  8  d 
'  stated  at  the  trial  that  since  1871  between  3 

more  have  washed  away.     Plaintiffs*  farm  is  cti 
I  to  the  edge  of  the  bank;  this  is  a  clay  loam  ran 

!  to  15  feet  in  height,  at  the  foot  of  which  lies  tl 

|  posed  of  sand  and  gravel  of  varying  width,  in  s( 

j  feet,  and  in  others  the  margin  of  shore  or  beach 

i  I  find  upon  the  evidence  of  plaintiff  Alexandei 

I  of  George  Coppen,  that  this  shore  or  beach  form: 

^  to  the  bank,  and  at  the  points  where  the  shore 

highest,  the  bank  is  less  liable  to  wash  or  cave 
high  water  and  storms  than  where  the  shore  is  1( 
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ds  protection,  over  40  acres  of  the  land  covered 
1  grant  have  washed  away  during  the  past  cen- 
lbtless  without  the  shore  or  beach,  and  with  tha 
of  the  waves  upon  the  clay  banks,  a  great  deal 
uld  have  been  lost  during  that  time.  A  narrow 
i  down  to  the  beach,  and  in  December  last,  and 
of  this  year,  defendant  drove  down  the  highway 

gravel  from  the  shore  opposite  the  lands  of 
bjection  was  taken  to  this  by  one  of  the  plain- 
wdered  defendant  off.  Again  on  29th  May  de- 
ned,  with  a  number  of  his  neighbours,  and  drew 
L8  loads  of  gravel  from  a  point  some  distance 
he  road  touches  the  beach,  and  opposite  plain- 
Plafaitiffs  then  had  defendant  notified  in  writ- 

he  drew  two  loads  after  receiving  the  written 
i  his  examination  for  discovery  says  he  intends 
as  soon  as  his  farm  work  will  permit  him.  So 
1ms  the  right  to  remove  this  gravel  from  op- 
ds  of  plaintiffs,  and  the  point  for  determination  ( 
aintiffs  can  prevent  him. 

contended  that  the  point  of  commencement  in 
q  in  the  Crown  grant  being  now  some  10  or  11 
the  lake,  they  are  the  owners  of  the  land  out 
"ed  by  the  lake  waters,  but  I  do  not  think  that 
e.  The  grant  relates  to  land  on  the  shore  of 
,  and  as  the  lake  widens  the  boundary  of  plain- 
;edes.  But,  to  entitle  plaintiffs  to  maintain  this 
lot  necessary  for  them  to  make  title  to  any  of 
ered  by  water.  They  are  riparian  proprietors, 
right  to  have  the  beach  or  shore  maintained  in 
as  will  best  protect  their  lands.  Carrying  away 
ives  the  water  easier  access  to  plaintiffs'  culti- 
md  renders  them  liable,  during  storms,  to  en- 
ley  would  not  otherwise  be  liable  to.  It  is,  as 
tural  wall  between  the  waters  of  the  lake  and 
iks,  and  defendant,  proposing  to  tear  that  wall 
e  restrained:  Attorney-General  v.  Tomline,  14 

v.  Lavoia,  8  O.  W.  R.  398,  9  0.  W.  R  117,  it  is 
i  shore  of  a  navigable  inland  lake  is  now  well 
mean  the  edge  of  the  water  at  its  lowest  mark, 
int  to  the  lake  shore  "  carries  to  the  edge  of  the 
latural  condition  at  low  water  mark."     If  this 
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be  so,  then  the  lands  of  the  plaintiffs  extend  to  the  line  of  the 
water  at  low  water  mark,  and  so  include  the  spot  where  de- 
fendant removed  the  gravel.  My  own  view  would  be  that  a 
boundary  at  the  shore  of  a  lake  would  be  that  point  where  the 
ordinary  wash  ceased,  and  that  all  the  sand  or  beach  between 
ordinary  low  water  and  the  nominal  high  water  wash  would 
form  the  shore.  Again  applying  Stover  v.  Lavoia,  it  is  said 
that  a  littoral  or  lacustrine  proprietor  has  the  right  to  pro- 
tect his  riparian  privilege  against  any  injury  likely  to  arise 
from  the  wash  of  the  waves  and  against  the  removal  of  sand 
or  gravel  which  forms  a  natural  barrier  against  the  encroach- 
ment of  the  lake. 

I  find  the  fact  to  be  that  the  act  of  defendant  rendered  the 
encroachment  of  the  lake  more  likely,  and  the  continued  re- 
moval of  the  sand  or  gravel  would  work  injury  to  plaintiffs' 
lands. 

It  was  contended  that  the  sand  or  gravel  might  shift  or 
wash  away  by  storms,  and  so  the  waters  reach  plaintiffs' 
banks.  Of  course,  that  might  happen,,  and  that  is  one  of  the 
risks  incidental  to  plaintiffs'  riparian  position,  but  it  in  no 
way  forms  any  excuse  for  defendant  removing  what  the 
storms  have  not  as  yet  washed  away. 

It  was  also  argued  that,  as  plaintiffs  had  at  times  sold 
gravel  to  defendant  and  others,  they  were  in  some  way  pre- 
cluded from  now  complaining.  I  do  not  think  so.  Plaintiff 
Alexander  Servos  admitted  that  he  had  done  so,  but  in  ignor- 
ance of  its  injurious  effects',  and  that  he,  now  knowing  the 
injury  it  had  been  to  his  land,  was  determined  to  stop  fur- 
ther removal  if  he  could. 

Coppen,  an  owner  some  5  or  6  lots  away,  said  he  had  re- 
fused $200  for  leave  to  remove  gravel  from  in  front  of  his 
land,  as  such  removal  would  be  very  injurious  to  the  banks. 

I  think  plaintiffs  are  entitled  to  an  injunction  restraining 
defendant,  his  servants  or  agents,  from  digging  up  or  remov- 
ing any  sand  or  gravel  lying  between  the  banks  of  plaintiffs' 
lands  and  the  waters  of  Lake  Ontario. 

I  fix  the  damages  for  the  trespasses  already  committed  at 
$20,  and  order  defendant  to  pay  plaintiffs'  costs  upon  the 
High  Court  scale. 
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divisional  court. 

PORT  HOPE  BREWING  AND  MALTING  CO.  v.  CAVA- 

NAGH. 

Company — Shares — Subscription — Increase  of  Capital  Stock 
— Agreement  to  Take  Shares  before  Issue  of  Supplement- 
ary Letters  Patent — Amendment — Rights  of  Defendant 
under  Contract. 

Appeal  by  plaintiffs  from  judgment  of  MacMahon,  J., 
8  0.  W.  R.  985. 

H.  A.  Ward,  Port  Hope,  and  C.  A.  Moss,  for  plaintiffs. 
W.  E.  Middleton,  for  defendant. 

The  Court  (Mulock,  C.J.,  Anglin,  J.,  Clute.  J.),  gave 
leave  to,  plaintiffs  to  amend  their  statement  of  claim  by  set- 
ting up  the  contract  made  between  plaintiffs  and  defendant, 
and  directed  that  upon  the  amendment  being  made  the  plain- 
tiffs should  have  judgment  upon  the  contract  for  the  amount 
of  their  claim,  reserving,  however,  the  rights  of  defendant 
under  the  contract.  No  costs  of  appeal  or  of  action  subse- 
quent to  issue  of  writ. 


Riddell.  J.  October  2nd,  1907. 

TRIAL. 

/ 

FOSTER  v.  ANDERSON. 

Vendor  and  PurcJiaser  — .  Contract  for  Sale  of  Land — Con- 
struction— Time  of  Essence — Delay  of  Purchaser  in  Ten- 
der of  Purchase  Money  and  Deed*  —  Refusal  to  Award 
Specific  Performance — Costs. 

Action  for  specific  performance  of  a  contract  for  the  sale 
by  defendant  to  plaintiff  of  land. 

.  W.  J.  Clark,  for  plaintiff. 
G.  H.  Watson,  K.C.,  for  defendant. 
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Eiddeli,,  J.:_   .    .   .    An  offer  to  purcl 
September,  1906,  signed  by  plaintiff,  was  1 
agent,  who  had  by  defendant  been  authorized 
to  purchase,  transmitted  to  her.     She  on  S 
1906,  accepted  this  offer  to  purchase,  and 
offer  so  accepted  to  the  real  estate  agent,  am 
handed   to   plaintiff.     Shortly   thereafter  de: 
dissatisfied  with  the  bargain,  and  so  notifie 
This  solicitor,  in  conversation  with  the  solicil 
made  it  clear  that  his  client  was  dissatisfied 
nothing  in  the  conduct  of  defendant  or  her 
should  or  did  lead  plaintiff  or  his  solicitor  to 
terms  of  the  contract  would  not  be  rigidly  in 
accept  the  evidence  of  defendant's  solicitor 
except  that  I  think  the  story  told  by  the  real 
the  interview  between  him  and  defendant's  s 
stantially  true.     I  have  been  unable  to  find  ar 
part  of  the  real  estate  agent,  even  if  that  wou] 
of  this  case,  have  made  any  difference. 

The  terms  of  the  contract  material  to  be 
as  follow: — 

To  Mrs.  R.  W.  Anderson:  I,  G.  B.  Foster, 
by  agree  to  and  with  Mrs.  R.  W.  Anderson     . 
chase  all  and  singular .  .     .     .     at    the   prie 
•$9,500    .    .    .    $ioo  in  cash     ...    on  tb.it 
posit,  and  covenant,  promise,  and  agree,  to  t 
closing  of  purchase  and  to  execute  a  second 
$4,000,  bearing  interest  at  5  per  cent.,  payable 
assume  the  mortgage  incumbrance  now  thereon 
vided  the  title  is  good.     .     .    .     The  purchaa 
lowed  10  days  from  acceptance  to  investigat< 
own  expense.     This  offer  is  to  be  accepted  1 
tember,  1906,  otherwise  void;  and  sale  to  be 
or  before  10th  October,  1906,  on  which  date 
the  said  premises  is  to  be  given  me,  or  I  am 
present  tenancies  and  be  entitled  to  the  recipt 
and  profits  thereafter    .     .     .     Time  shall  be 
of  this  offer.     Dated  18th  September,  1906.     ( 
"  I  hereby  accept  the  above  offer  and  its  ten 
nant,  promise,  and  agree  with  the  said  G.  B.  F 
carry  out  the  same  in  the  terms  and  conditions 
tioned.     .     .     Dated  20th  September.  1906.     Bo 
derson." 
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;  the  provision  that  time  should  be  "the  es- 
lot  only  to  the  time  at  which  the  offer  was  to 
t  also  to  the  time  at  which  the  offer  so  ac- 
i  carried  out. 

fbeen  ready  to  carry  out  the  purchase  on  10th 
id  tendered  a  conveyance  for  execution,  ac- 
3  with  the  $1,400  and  the  second  mortgage 
e  contract,  I  have  no  doubt  that  the  transac- 
e  been  closed,  and  that,  though  defendant's 

express  instructions  to  receive  money  on  be- 
lt, such  a  tender  to  him  would  have  resulted 
►n  of  the  purchase. 

:lear  that  the  purchaser  did  not  intend  that 
ould  be  completed  on  10th  October;  he  upon 
draft  conveyance  to  the  solicitor  for  defend- 
ed by  defendant,  and  said  in  the  letter : "  Im- 
otify  me  that  the  same  is  executed,  I  am  pre- 
»r  the  purchase  money  at  once.  I  understand 
rson  at  present  resides  in  Austin,  Texas,  and 
1  you  as  her  solicitor  and  agent  in  this  pro- 
apparently  intended  by  plaintiff  that  the  deed 
tor  execution  to  Texas,  and  upon  the  notifica- 
t  the  deed  had  been  executed  he  would  then 
rchase  money.  This  could  not  be  until  2  or 
sifter  10th  October. 

r  the  point  that  no  second  mortgage  had  been 
;ms  to  me  that  the  delay  of  plaintiff  is  suffi- 
iefendant  to  succeed. 

3urt  of  equity  would  have  looked  upon  a  stipu- 
should  be  of  the  essence  of  the  contract  in  the 
hurlow  (Oregson  v.  Riddle,  cited  by  Romilly 
t  is  clear  that  such  a  clause  is  now  as  binding 

law:  Fry  on  Specific  Performance,  3rd  ed., 

the  necessity  of  a  tender  have  little  bearing 
here  under  discussion.  No  doubt  it  has  been 
mder  would  have  been  a  mere  formality,  and 
m  refused,  it  may  well  be  dispensed  with, 
ses  of  Cudney  v.  Gives,  20  O.  E.  500,  and  the 
as  not  merely  an  omission  to  tender,  but  there 
►n  not  to  complete,  and  I  have  found  the  fact 
der  made  upon  10th  October  would  have  been 
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Nor  do  the  cases  in  which  a  defendant  was  not  permitted 
to  set  up  this  defence  when  the  omission  to  complete  was  due 
to  his  own  default  or  misconduct,  assist.  There  was  nothing 
of  the  kind.     In  this  view  the  action  should  be  dismissed. 

As  between  a  plaintiff  who  desires  to  force  the  sale  to  him 
of  properly  at  an  undervalue,  and  a  defendant  who  refuses 
to  complete  a  contract  entered  into  with  her  eyes  open  be- 
cause it  will  result  in  pecuniary  loss,  and  defends  on  such 
narrow  grounds  as  I  have  held  to  be  successful  in  this  case, 
there  is  not  much  to  choose.  In  the  exercise  of  my  discre- 
tion, I  do  not  award  costs  to  either  party. 


October  2nd,  1907. 

divisional  court. 

ARMSTRONG  v.  CRAWFORD. 

Pleading — Counterclaim — Motion  to  Strike  out — Irregular- 
ity— Co-defendants  —  Defence — Amendment — Conveni- 
ence— Trial — Relief  Asked— Setting  aside  Judgments — 
Declarations  of  Ownership — Mining  Leases — Agreements. 

Appeal  by  defendants  Donald  Crawford,  Murdock  Mc- 
Leod,  and  John  McMartin,  from  order  of  Riddell,  J.,  ante 
381,  reversing  order  of  Master  in  Chambers  whereby  the 
counterclaim  of  defendants  Thomas  Crawford  and  S.  R. 
Clarke  against  the  appellants  was  struck  out. 

G.  H.  Watson,  K.C.,  and  J.  B.  Holden,  for  appellants. 

S.  R.  Clarke,  for  defendant  Thomas  Crawford  and  in 
person. 

D.  Urquhart.  for  plaintiff. 

The  Court  (Mulock,  C.J.,  Anolin,  J.,  Clute,  J.),  held 
that  the  matters  set  up  by  defendants  Thomas  Crawford  and 
S.  R.  Clarke  were  matters  of  defence  as  against  plaintiff, 
and  should  be  so  pleaded,  and  not  merely  by  way  of  counter- 
claim as  against  him.  As  against  their  co-defendants,  such 
matters  were  properly  pleadable  only  because  pleadable  in 
connection  with  plaintiff's  claim,  and  then  the  proper  way  for 
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their  seeking  relief  as  against  their  co-defendants  was  by  way 
of  counterclaim.  If  these  two  defendants  desired  any  relief  as 
against  plaintiff,  they  might  specially  ask  for  such  relief  by 
their  prayer.  If  they  desired  relief,  as  well,  against  their  co- 
defendants,  then  such  relief  must  be  asked  by  way  of  counter- 
claim as  consequent  on  the  matters  pleaded  in  connection 
with  plaintiff's  claim. 

Leave  given  defendants  to  amend  in  accordance  with  the 
foregoing  views  within  one  week,  in  which  event  this  appeal 
to  be  dismissed.  Costs  of  appeal  to  be  costs  in  the  cause.  If 
defendants  should  not  so  amend,  then  this  appeal  to  be  al- 
lowed with  costs.  If  amendments  made,  plaintiff  and  co- 
defendants  to  have  3  weeks  to  reply. 


October  2nd,  1907. 

divisional  court. 

DEWEY  v.  HAMILTON  AND  DUNDAS  STREET  R.  W. 

CO. 

Damage® — Fatal  Accidents  Act — Action  by  Married  Woman 
for  Death  of  Aged  Father — Reasonable  Expectation  of 
Pecuniary  Benefit,  from  Continuance  of  Life — Reduction 
of  Verdict — New  Trial. 

Appeal  by  plaintiff  from  judgment  of  Riddell,  J.,  9  0. 
W.  R.  511,  dismissing  action,  upon  motion  for  nonsuit,  after 
findings  of  jury  in  favour  of  plaintiff  with  damages  assessed 
at  $2,000. 

A.  M.  Lewis,  Hamilton,  for  plaintiff. 

J.  W.  Nesbitt,  K.C.,  for  defendants. 

The  Court  (Mulock,  C.J.,  Anglin,  J.,  Clute,  J.),  or- 
dered that  if  the  parties  should  agree  to  a  reduction  of  the 
damages  to  $500,  there  should  be  judgment  for  plaintiff  for 
that  amount  with  costs.  If  the  parties  should  not  agree,  new 
trial  ordered,  and  costs  of  former  trial  and  of  this  appeal 
to  be  costs  in  the  cause. 
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Cabtwbight,  Masteb.  Octoi 

chambers. 

PETTYPIECE  v.  TOWN  OF  SAULT  ST] 

Venue — Motion  to   Change — Convenience — Wi 
— Costs — Postponement  of  Trio 

Motion  by  defendants  to  change  venue  fron 
Sault  Ste.  Marie. 

Grayson  Smith,  for  defendants. 
H.  E.  Rose,  fo*  plaintiff. 

The  Master  : — The  action  is  in  respect  of  < 
lithic  pavements  laid  by  plaintiff  at  Sault  Ste. 
a  contract  with  the  defendants,  whose  engineer 
vise  the  work.    This  work  was  admittedly  n 
The  statement  of  claim  says  this  was  owing  to 
tence  and  improper  interference  of  defendants' 
has  also  not  given  any  certificates  on  account 
as  he  says,  but  plaintiff  alleges  the  contrary, 
plaintiff  says  that  he  is  entitled  to  further  cert 
engineer  has  been  made  a  defendant  for  this 
plaintiff  asks  for  a  mandamus  requiring  him 
certificates  as  plaintiff  is  entitled  to. 

The  notice  of  motion  was  served  on  4th  « 
both  parties  wished  to  cross-examine  on  the  affi< 
did  not  come  on  for  argument  until  1st  Octobe: 

The  defendants  lay  stress  on  the  fact  that 
done  at  Sault  Ste.  Marie;  and  that,  as  their  d 
it  was  so  negligently  and  unskilfully  done  tha 
$6,000  to  replace,  it  will  be  advisable  that  the 
have  a  view;  the  mayor  and  the  engineer  swea 
witnesses,  several  of  them  being  the  officers  of  tl 
and  rely  on  McDonald  v.  Park,  2  0.  W.  R.  812 

The  plaintiff  swears  to  12  witnesses,  and 
cases  as  Halliday  v.  Armstrong,  3  0.  W.  R.  410, 
aid  v.  Dawson,  8  0.  L.  R.  72,  3  0.  W.  R.  773. 

The  cross-examinations  of  the  mayor  and 
seem  to  shew  conclusively  that  at  least  5  of  the 
set  out  in  their  affidavit  will  not  be  required,  i.e 
bers  of  the  board  of  works  and  the  town  clerk  i 
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3r  hand,  the  cross-examination  of  the  plaintiff 

way  shewn  that  he  will  not  require  the  wit* 

eposed  to  as  necessary,  or  that  it  would  be  more 

have  the  trial  at  Sault  Ste.  Marie  than  at 

think  that  the  motion  cannot  succeed,  and 
endants  are  really  being  injured,  they  must  be 
>  the  trial  Judge  for  such  direction  as  to  costs 
bs  as  he  thinks  proper  after  hearing  the  evi- 

I  to  postpone  the  trial  until  the  non-jury  sit- 
ground  of  delay  in  bringing  on  the  motion, 
was  in  the  hands  of  the  defendants,  and  they 
arded  themselves  on  this  point  if  they  so  dte- 
be  far  more  convenient  and  less  expensive  to 
Ste.  Marie  to  Sandwich  on  the  14th  instant 
December,  at  the  non-jury  sittings.     In  any 
lants  must  be  left  to  make  a  substantive  mo- 
desire.     The  plaintiff  is  not  in  any  default  so 
right  to  postpone  the  trial  against  his  wilL 
plication  he  will  consent, 
t  up  by  the  plaintiff  does  not  require  any  view 
the  ground.     The  defence,  on  the  other  hand, 
t  the  Judge  should  have  the  opportunity,  if  he 
!ul,  of  inspecting  the  pavements,  assuming  that 
ivered  deep  with  snow  in  the  middle  of  Decem- 
;  at  Sault  Ste.  Marie  being  fixed  for  the  10th 

i  must  be  dismissed  with  costs  in  the  cause. 


October  4th,  1907. 
divisional  court. 
MAXON  v.  IRWIN. 

'siorwA  Court — Appeal  from  Judgment  of  Dwu 
—  Time  —  Division  Courts  Act,  sec.  158 — 
Decision  Notified  to  Parties  —  Promissory  Note 
on  —  Word  "  Renewal "  in  Margin  Erased  — 
Iteration  —  Bills  of  Exchange  Act,  sec.  H5  — 
not  Apparent  —  Holders  in  Due  Course  — 
xcording  to  Original  Tenor. 

plaintiffs  from  judgment  of  junior  Judge  of 
of  Essex  in  favour  of  defendant  in  an  action 

.w.r.  ho.  20—37 
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in  the  5th  Division  Court  in  the  county  of  E 
$102.47  on  a  promissory  note,  which  had  1 
erasing  the  word  "  renewal "  in  the  margin. 

The  appeal  was  heard  by  Falconbridge, 
J.,  Riddell,  J. 

J.  H.  Bodd,  Windsor,  for  plaintiffs. 

,    A.  H.   Clarke,  K.C.,  for  defendant,   obj 
appeal  was  not  in  time,  and  opposed  it  on  the 

Riddell,  J.:— An  objection  was  taken  1 
was  not  in  time,  the  judgment  being  dated  5 
the  papers  filed  and  appeal  set  down  22nd  1 
pears,  however,  that,  while  the  written  reason 
are  dated  5th  August,  the  parties  were  not  nol 
some  time  thereafter,  and  until  within  two 
August,  the  first  notice  reaching  plaintiffs'  sc 
August.  I  think  that  the  provisions  of  sec.  1 
sion  Courts  Act,  R.  S.  0.  1897  ch.  69,  have 
with.  That  section  reads:  "The  appellant  si 
weeks  after  the  date  of  the  decision  complain* 
such  other  time  as  the  Judge  may  by  order 
provide,  file  the  said  certified  copy  with  the 
of  the  High  Court,  and  shall  thereupon  for 
cause  down  for  argument  at  the  first  sitting 
Court  which  commences  after  the  expiration 
from  the  decision  complained  of,"  etc. 

Not  dissimilar  language  in  the  County  Co 
O.  1897  ch.  55,  has  already  been  interpreted  b 
Section  57  of  that  Act  provides :  "  The  appe 
•down  for  argument  at  the  first  sittings  of  a  D 
of  the  High  Court  of  Justice  which  comm( 
expiration  of  one  month  from  the  judgment 
cision  complained  of,"  etc. 

It  was  held  in  Fawkes  v.  Swayzie,  31  0. 
such  opinion. or  decision  is  not  pronounced 
it  cannot  be  said  to  be  pronounced  or  delrs 
parties  are  notified  of  it.     While  that  decisior 
upon  us,  it  recommends  itself  to  reason,  and 
lowed. 

But  it  is  argued  that  in  the  section  unde 
in  this  case  the  terminology  is  different  frc 
County  Courts  Act.     Here,  it  is  said,  the  da1 
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''I  1         !: 


r.l| 


ly  referred  to,  while  in  the  other  Act  the 

the  date  of  the  judgment/'  etc.,  but  "  the  '  '     [' '«     1  :."1 

a  if  this  were  all,  the  difference  is  trifling  [       \\\     \  "\ 

And  law  is  not  a  system  of  dialectics  in  !  •  .' 

fine-drawn-distinctions  might  be  received  j 

fc  is  or  should  be  a  system  of  common-sense 
lance  of  the  man  of  ordinary  intelligence.  j 

en  that  in  the  section  it  is  provided  that  •  i 

set  down  for  argument  for  the  "  first  sit-  ! 

>nal  Court  which  commences  after  the  ex- 
cnonth  from  the  decision  complained  of." 
link,  that  the  legislature  used  this  expres- 
>us  with  one  month  after  the  date  of  the 

has  no  substance,  and  should  be  overruled. 

adge  first  gave  judgment  in  favour  of  plain- 
tion  he  changed  "his  opinion  and  gave  judg- 
nt.  Plaintiffs  now  appeal, 
for  the  appellants:  (1)  that  the  alteration 
ad  (2)  that,  if  it  be  material,  the  provisions 
i  Bills  of  Exchange  Act,  B.  S.  C.  1906  ch. 
he  note  is  valid. 

the  question  of  materiality,  it  is  important 
t  this  is  a  question  of  law  and  to  be  de- 
bter  of  law,  not  a  question  of  fact  to  be  de- 
xmsideration   of   the.  surrounding   circum- 

Vance  v.  Lowther,  1  Ex.  D.  176,  178;  Re 
,  10  Man.  L.  R.  171.] 

which  an  alteration  has  been  held  not  to 
be  found  cited  in  Mr.  Falconbridge's  very 

Banking  and  Bills  of  Exchange,  pp.  586, 
.  585  and  586  are  cited  cases  in  which  an 
m  held  to  be  material, 
reeent  case  is  much  more  like  Garrard  v. 
D.  30,  than  Suffell  v.  Bank  of  England,  9 
ecided  as  the  latter  was  upon  a  note  of 
'land,  the  distinction  between  which  and 
missory  note  is  discussed  by   Sir   George 

the  case  of  an  ordinary  promissory  note, 
>rd  Coleridge,  C.J.,  would  probably  be  held 

:  S.  C,  7  Q.  B.  D.  270. 
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But,  in  the  view  J  take,  it  is  not  neces 
whether  the  alteration  is  material.  I  think  tl 
viso  contained  in  the  statute  saves  this  note. 

Section  145 :  " .  .  .  Provided  that  wl 
been  materially  altered,  but  the  alteration  is 
and  the  bill  is  in  the  hands  of  a  holder  in  di 
holder  may  avail  himself  of  the  bill  as  if  it 
altered,  and  may  enforce  payment  of  it  ac 
original  tenor/' 

I  conceive  the  "  tenor  "  of  a  note  to  be  th 
which  the  maker  intended  to  enter,  as  shewn  l 
employed. 

The  note  sued  upon  would  import  a  sta 
maker :  "  I  agree  to  pay,  one  month  after  dai 
of  Norman  &  Dawson,  $101;  but  I  shall  no 
of  which  the  present  is  a  renewal." 

I  am  unable  to  see  how  this  is  not  a  pron 
amount  of  the  renewal  note.     No  doubt,  if 
newal "  had  not  been  erased,  there  would 
been  difficulty  in  discounting  it;  and  had  j 
the  note  with  the  word  "  renewal "  staring  th 
they  might  have  had  difficulty  in  recoverin 
not  the  test.     The  note  is  in  their  hands 
that  it  is  a  renewal — they  are  innocent  hold* 
and  the  statute  entitles  them  to  enforce  tin 
tained  in  the  note  in  their  hands  without  rega: 
implied  reference  to-  a  pre-existing  note  wt 
note  was  to  take. 

I  think  the  appeal  should  be  allowed  wit! 
original  judgment  of  the  County  Court  Judg 

Falconbridge.  C.J.,  agreed  that  the  ol 
appeal  should  be  overruled,  for  the  reasons 
dell,  J. 

He  was  of  opinion,  for  reasons  stated  in  w 
alteration  in  the  note  was  material;  referring  1 
1 1  rv  97*  •  Vn-t-'  v.  W'lle*.  4  T.  E.  320;  T)avi 
13  M.  &  W.  343;  Suffell  v.  Bank  of  England,  < 
Knill  v.  Williams,  10  East  431;  Garrard  v.  I 
D.  30. 

He  was,  however,  of  opinion  that  the  alte 
"apparent;"  referring:  to  Leeds  Bank  v.  Wa 
D.  84;  Schofield  v.  Earl  of  Londesborousrh, 
514;  Cunnington  v.  Peterson.  29  O.  R.  346;  J 
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in  due  course,  and  entitled  to  recover  upon 
Lg  to  its  original  tenor, 
agreed  in  allowing  the  appeal  with  costs 
r  original  judgment. 

agreed  in  the  result. 


October  4th,  1907. 

divisional  court. 

T  NEWBUBGH  AND  COUNTY  OF  LEN- 
OX AND  ADDINGTON. 

'ations — Liability  of  County  for  Mainten- 
\  Crossing  River — Width  of  River — Munici- 
US%  616. 


e  county  corporation  from  judgment  of 
Court  of  Lennox  and  Addington  finding 
corporation  are  required  wholly  to  build 
ain  bridges  crossing  the  Napanee  river,  in 
wburgh,  and  that  the  duty  or  liability  of 
naintaining  the  bridges  belongs  and  rests 
corporation. 

i.C,  for  appellants. 

K.C.,  for  the  village  corporation. 

of  the  Court  (Mulock,  C.J.,  Anglin,  J., 
elivered  by 

'he  question  turns  upon  s.  613  of  the  Con- 
al  Act,  1903,  which  provides  (sub-sec.  3) 
by  council  shall  have  exclusive  jurisdiction 
rossing  streams  or  rivers  over  100  feet  in 
limits  of  any  incorporated  village  in  the 
?ting  any  main  highway  leading  through 
iec.  616,  6ub-8ec.  2,  which  imposes  upon  the 
e  obligation  to  maintain  such  bridges.     . 
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The  river  in  question,  where  it  passes  thro 
of  Newburgh,  divides  into  two  channels,  whic 
closing  an  island.  These  two  channels  at  tha 
tute  the  river.  The  river  is  more  than  100 
above  and  below  the  island.  The  road,  which 
is  a  highway  leading  through  the  county,  pa 
channels  by  bridges.  The  channel  crossed 
is  38  feet  in^width,  and  the  channel  crossec 
bridge  is  80  feet  in  width.     The  island  contaii 

The  question  is,  whether,  under  the  A 
council  has  exclusive  jurisdiction  over  these 
statute  declares  that  the  county  council  shall 
jurisdiction  over  all  bridges  crossing  streams 
100  feet  in  width. 

The  statute,  in  our  view,  has  reference  to  tl 
river,  and  not  to  the  length  of  the  bridge, 
nek  of  the  river  being  together  admittedly  a 
width  at  the  place  where.it  is  crossed  by  the  t 
tion,  the  matter  is  concluded.  The  case  is  oi 
in  the  purview  of  the  statute.  See  Begina 
Carleton,  1  O.  B.  277. 

Appeal  dismissed  with  costs. 


C.A. 


OCTOI 


Be  GIBSON. 


Lunatic — Detention  of  Alleged  Lunatic  in  As$ 
— Authority  —  Medical  Certificates  —  / 
Habeas  Corpus — Motion  for  Discharge — B 
— Direction  for  Trial  of  Issue  as  to  8anit% 
Appeal  pending  Trial. 

Appeal  by  D.  H.  Gibson,  an  alleged  lui 
order  made  by  Teetzel,  J.,  on  the  return  of  a 
corpus,  remanding  the  appellant  to  the  custod 
intendent  of  the  Mimico  asylum  for  the  insane 
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ras  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
redith,  JJ.A. 

llotigh  and  L.  C.  Smith,  for  the  appellant. 

right,  K.C.,  for  the  superintendent 

>.: — The  return  to  the  writ  shews  that  the 
ained  at  the  Mimico  asylum  for  the  insane 
tificates  purporting  to  be  given  by  two  medi- 
\,  as  provided  by  E.  S.  0.  ch.  317,  sees.  8  and 
1  by  the  appellant  that  there  are  informali- 
ificates  sufficiently  grave  and  important  to 

as  authority  for  the  detention.  But  it  also 
affidavits  made  by  the  superintendent  and 
yhose  observation  and  charge  the  appellant 
£  his  confinement,  that  his  state  of  mind  Is 
ler  it  utterly  unsafe  to  trust  him  outside  of 
n  in  the  care  of  the  best  qualified  and  most 
rses.  The  statements  and  opinions  of  these 
questioned  on  behalf  of  the  appellant,  but 

to  make  it  quite  apparent  upon  the  present 

would  not  be  proper,  in  the  public  interest, 
to  liberty,  even  though  the  objections  to  the 
lid  prevail:  Ee  Shuttleworth,  9  Q.  B.  651; 
ir,  Be  Greenwood,  24  L.  J.  Q.  B.  148.  In  the 
ridge,  J.,  who  was  one  of  the  Judges  who  took 
dgment  in  Re  Shuttleworth,  said  (p.   152): 

reminded  of  what  had  fallen  from  the  Court 
isions  when  defects  of  a  formal  nature  in 
icates  have  been  urged  as  the  ground  for  dis- 
?s;  and  I  still  feel  that,  in  such  cases,  when  in 
\  appears  clear  that  the  party  confined  is  in 
mind  that  to  set  him  at  large  would  be  dan- 
to  the  public  or  himself,  it  becomes  a  duty 
in  the  common  law  jurisdiction  of  the  Court, 
\  it,  to  restrain  him  from  his  liberty  until  the 
dinary  means  can  be  resorted  to  of  placing 
aanent  legal  restraint." 

ent  state  of  the  evidence,  the  proper  course 
jut  the  matter  in  train  for  a  full  investigation 
i  as  to  the  sanity  of  the  appellant,  and  as  to 
►ermitting  him  to  be  at  large, 
jrmination  of  questions  of  this  nature  in  ordin- 
i  Court  may,  in  the  exercise  of  its  powers, 


544  THE  ONTARIO   WEEKLY  REPORTER. 

direct  the  trial  of  an  issue,  withholding  in  the  meantime 
its  decision  on  the  appeal :  Bule  817.  And  in  more  than  one 
instance  a  similar  practice  has  been  adopted  on  the  hearing 
of  an  application  upon  the  return  to  a  writ  of  habeas  corpus: 
In  re  Andrews,  L.  E.  8  Q.  B.  153;  In  re  Guerin,  58  L.  J.  M. 
C.  45  n.;  and  in  our  own  Courts  the  well  known  case  of 
Ke  Smart 

None  of  these  cases  was  that  of  an  alleged  lunatic,  but 
there  appears  to  be  no  good  reason  why  the  rule  should  not 
be  applied  in  such  a  case  as  well  as  in  others. 

The  order  now  made  is  that  the  parties  do  proceed  to  the 
trial  of  an  issue  in  which  the  question  shall  be.  whether  the 
appellant  is  at  the  time  of  the  inquiry  of  unsound  mind 
and  incapable  of  managing  himself  or  his  affairs,  and 
whether,  if  being  found  insane,  he  is  dangerous  to  be  at 
large. 

The  form  of  the  issue  is  to  be  settled  between  the  parties, 
or,  in  case  of  disagreement,  by  a  Judge  of  this  Court  in 
Chambers. 

The  proceedings  in  the  appeal  are  to  stand  over  pending 
the  trial  of  the  issue  or  until  other  order  of  the  Court. 

Osler  and  Meredith,  JJ.A.,  gave  reasons  in  writing  for 
the  same  conclusion. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 


October  4th,  1907. 

C.  A. 

REXv.  INGKON. 

Liquor  License  Act — Order  of  Magistrate  Directing  Destruc- 
tion of  Liquors — Order  of  High  Court  Quashing — Right 
of  Informant  to  Appeal  to  Court  of  Appeal  undsr  sec.  121 
—^Order  Quashing  Right  on  Merits  —  Refusal  of  High 
Court  to  Protect  Informant  from  Action — Discretion — 
.4  ppeal. 

Appeal  by  the  Attorney-General  and  the  informant  from 
an  order  of  a  Divisional   Court  (Mulock.  C.J.,  Angltn, 
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J.,  Clute,  J.),  quashing  an  order  made  by  one  of  the  police 
magistrates  for  the  city  of  Toronto  for  the  forfeiture  and 
destruction  of  certain  liquors  seized  by  the  police  in  the  pos- 
session of  defendant,  a  Chinese  grocer  and  medicine  dealer 
in  the  city  of  Toronto.  The  liquors  were  alleged  to  be  medi- 
cines, and  to  be  worth  several  hundreds  of  dollars.  The 
defendant  was  also  convicted  for  an  offence  against  the  Li- 
quor License  Act.  The  Divisional  Court  refused  to  quash 
the  conviction,  but  quashed  the  order  for  destruction  with- 
out costs,  holding  that  it  was  unauthorized,  and  refused  to 
protect  any  one  but  the  magistrate. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A. . 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General. 

F.  K.  MacKelcan,  for  the  informant. 

W.  E.  Raney  and  A.  Mills,  for  defendant. 

Osler,  J. A. : — lug  Kon  was  on  9th  July,  1906,  convicted 
by  a  police  magistrate  for  the  city  of  Toronto  of  the  offence  of 
keeping  liquor  for  sale  without  license,  and  fined  $20.  In  the 
formal  conviction,  as  returned,  appears  a  declaration  by  the 
magistrate  that  the  liquor  and  vessels  containing  the  same  are 
forfeited  to  His  Majesty,  and  an  order  or  direction  that  the 
informant,  Archibald,  do  forthwith  destroy  the  same.  The 
conviction  was  not  drawn  up  until  some  considerable  time 
after  it  had  been  made,  and  probably  not  until  it  became 
necessary  to  do  so  for  the  purpose  of  making  a  return  to  a 
writ  of  certiorari,  which  was  afterwards  obtained  by  the 
respondent  for  the  purpose  of  an  application  to, quash  the 
conviction  and  order.  The  informant  had  notice  of  the  in- 
tention of  the  respondent  to  make  such  application,  but, 
being  of  opinion,  as  it  would  seem,  that  he  could  not  do  so 
successfully,  destroyed  the  liquor. 

A  motion  to  quash  the  conviction  and  set  aside  the  order 
was  afterwards  discharged  so  far  as  the  conviction  was  con- 
cerned, but  the  Court,  being  of  opinion  that  there  was  no 
evidence  on  which  the  magistrate  was  justified  in  forfeiting 
and  directing  the  destruction  of  the  major  part  of  the  goods 
of  the  respondent,  which  had  been  seized  by  the  informant, 
quashed  and  set  aside  that  order,  and  directed  that  no  action 
should  be  brought  against  the  magistrate.  A  motion  which 
was  afterwards  made  to  the  Divisional  Court,  on  behalf  of 
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the  informant,  to  vary  the  order  by  extending  the  protection 
to  him  and  others  concerned  in  the  destruction  of  the  goods, 
was  afterwards  dismissed,  and  the  present  appeal  is  brought 
by  him  from  the  orders  of  the  Divisional  Court:  from  the 
first,  in  so  far  as  it  sets  aside  the  order  for  the  forfeiture  and 
destruction  of  the  respondent's  property;  and  from  the 
second,  in  so  far  as  it  refuses  relief  to  the  informant  by  pro- 
tecting him  from  an  action. 

I  am  not  satisfied  that  sec.  121  of  the  Liquor  License  Act 
gives  an  appeal  to  the  informant  from  the  order  of  the  Divi- 
sional Court  setting  aside  the  declaration  of  forfeiture  and 
order  for  the  destruction  of  the  respondent's  property.  The 
appeal  thereby  given  is  from  any  judgment  or  decision  of 
the  High  Court,  or  Judge  thereof,  upon  any  application  to 
quash  a  conviction  made  under  the  Act,  or  to  discharge  a 
prisoner  who  is  held  in  custody  under  any  *  such  conviction, 
whether  such  conviction  is  quashed  or  the  prisoner  dis- 
charged or  the  application  is  refused.  The  order  and  direc- 
tion in  question  is  not  necessarily  part  of  the  conviction, 
which  consists  of  the  finding  of  guilt  and  the  imposition  of 
the  penalty.  The  order  and  direction  may  be  in  the  convic- 
tion, or  may  be  by  a  subsequent  or  separate  order:  sec*.  131 
(2);  and  where  that  is  the  case,  no  appeal  is  given.  Why 
should  there  be  any  difference  in  that  respect,  where  the 
order  is  set  forth  in  the  conviction?  Moreover,  the  app^l 
given  by  sec.  121  is  only  "  whether  such  conviction  is  quashed, 
or  the  prisoner  discharged,  or  the  application  is  refused/' 
and  the  informant  cannot  complain  of  the  judgment  of  the 
Divisional  Court  in  any  of  these  respects,  as  the  conviction 
was  affirmed. 

It  is,  however,  unnecessary  to  decide  in  this  case  whe- 
ther an  appeal  lies  from  the  principal  order  complained  of 
under  the  Liquor  License  Act,  or  the  Judicature  Act,  be- 
cause upon  the  merits,  which  were  heard  subject  to  the  ob- 
jection to  the  jurisdiction,  it  is  clear  that  the  order  of  the 
magistrate  cannot  be  supported,  and  that  the  order  of  the 
Divisional  Court,  setting  it  aside,  should  be  affirmed.  There 
was  really  no  evidence  before  the  magistrate  that  the 
liquors  the  destruction  of  which  is  complained  of  were 
liquors  which  the  respondent  might  not  lawfully  sell,  and 
which  were  not  protected  by  the  provisions  of  the  Act  and 
its  amendment.  The  contrary,  indeed,  was  abundantly 
proved.     The  liquors  were  shewn  to  be  medicines  or  com- 
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pounds  prepared,  sold,  and  used  as  such,  and  were  within 
sec.  3  of  the  Act  61  Vict.  ch.  30,  and,  as  such,  expressly 
exempted  from  the  operation  of  the  Liquor  license  Act,  sec. 
2  (1),  as  amended  by  6  Edw.  VII.  ch.  47  (0.),  sec.  1  (2)  (a). 

The  second  order  of  the  Divisional  Court,  refusing  to 
extend  to  the  informant  the  protection  which  it  was  thought 
right  to  give  to  the  magistrate,  was  made  in  the  discretion  of 
the  Court,  a  discretion  which,  if  I  may  say  so,  was,  under  the 
circumstances,  rightly  exercised,  and  may  serve  the  pur- 
pose of  teaching  police  officers  to  temper  zeal  with  discretion 
in  carrying  out  prosecutions  under  the  Act. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Moss,  C.J.O.,  and  Meredith,  J. A.,  gave  reasons  in  writ- 
ing for  the  same  conclusion. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 


October  4th,  1907. 

C.  A. 

BRENNER  v.  TORONTO  R.  W.  CO. 

New  Trial  —  Misdirection  —  Reversing  Order  of  Divisional 
Court  Directing  New  Tried — Objection  not  Taken  at  Trial 
— Negligence — Street  Railways — Injury  to  Person  Cros- 
sing Track — Contributory  Negligence  —  Ultimate  Negli- 
gence— Rules  of  Street  Railway  Company  —  Substantial 
Wrong  or  Miscarriage. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
setting  aside  a  judgment  for  defendants  upon  the  findings 
of  a  jury,  and  directing  a  new  trial,  upon  the  ground  of  mis- 
direction, in  an  action  to  recover  damages  for  injuries  sus- 
tained by  Eva  Brenner,  one  of  the  plaintiffs,  by  being  struck 
by  a  car  of  -defendants  when  attempting  to  cross  Queen 
street  west,  in  the  city  of  Toronto,  opposite  University 
avenue. 
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the  informant,  to  vary  the  order  by  extending  the  protection 
to  him  and  others  concerned  in  the  destruction  of  the  goods, 
was  afterwards  dismissed,  and  the  present  appeal  is  brought 
by  him  from  the  orders  of  the  Divisional  Court:  from  the 
first,  in  so  far  as  it  sets  aside  the  order  for  the  forfeiture  and 
destruction  of  the  respondent's  property;  and  from  the 
second,  in  so  far  as  it  refuses  relief  to  the  informant  by  pro- 
tecting him  from  an  action. 

I  am  not  satisfied  that  sec.  121  of  the  Liquor  License  Act 
gives  an  appeal  to  the  informant  from  the  order  of  the  Divi- 
sional Court  setting  aside  the  declaration  of  forfeiture  and 
order  for  the  destruction  of  the  respondent's  property.  The 
appeal  thereby  given  i6  from  any  judgment  or  decision  of 
the  High  Court,  or  Judge  thereof,  upon  any  application  to 
quash  a  conviction  made  under  the  Act,  or  to  discharge  a 
prisoner  who  is  held  in  custody  under  any  *  such  conviction, 
whether  such  conviction  is  quashed  or  the  prisoner  dis- 
charged or  the  application  is  refused.  The  order  and  direc- 
tion in  question  is  not  necessarily  part  of  the  conviction, 
which  consists  of  the  finding  of  guilt  and  the  imposition  of 
the  penalty.  The  order  and  direction  may  be  in  the  convic- 
tion, or  may  be  by  a  subsequent  or  separate  order:  sec*.  131 
(2);  and  where  that  is  the  case,  no  appeal  is  given.  Why 
should  there  be  any  difference  in  that  respect,  where  the 
order  is  set  forth  in  the  conviction?  Moreover,  the  appejdl 
given  by  sec.  121  is  only  "  whether  such  conviction  is  quashed, 
or  the  prisoner  discharged,  or  the  application  is  refused;" 
and  the  informant  cannot  complain  of  the  judgment  of  the 
Divisional  Court  in  any  of  these  respects,  as  the  conviction 
was  affirmed. 

It  is,  however,  unnecessary  to  decide  in  this  case  whe- 
ther an  appeal  lies  from  the  principal  order  complained  of 
under  the  Liquor  License  Act,  or  the  Judicature  Act,  be- 
cause upon  the  merits,  which  were  heard  subject  to  the  ob- 
jection to  the  jurisdiction,  it  is  clear  that  the  order  of  the 
magistrate  cannot  be  supported,  and  that  the  order  of  the 
Divisional  Court,  setting  it  aside,  should  be  affirmed.  There 
was  really  no  evidence  before  the  magistrate  that  the 
liquors  the  destruction  of  which  is  complained  of  were 
liquors  which  the  respondent  might  not  lawfully  sell,  and 
which  were  not  protected  by  the  provisions  of  the  Act  and 
its  amendment.  The  contrary,  indeed,  was  abundantly 
proved.     The  liquors  were  shewn  to  be  medicines  or  com- 
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pounds  prepared,  sold,  and  used  as  such,  and  were  within 
see.  3  of  the  Act  61  Vict.  ch.  30,  and,  as  such,  expressly 
exempted  from  the  operation  of  the  Liquor  License  Act,  sec. 
2  (1),  as  amended  hy  6  Edw.  VII.  ch.  47  (0.),  *ec.  1  (2)  (a). 

The  second  order  of  the  Divisional  Court,  refusing  to 
extend  to  the  informant  the  protection  which  it  was  thought 
right  to  give  to  the  magistrate,  was  made  in  the  discretion  of 
the  Court,  a  discretion  which,  if  I  may  say  so,  was,  under  the 
circumstances,  rightly  exercised,  and  may  serve  the  p]ir- 
pose  of  teaching  police  officers  to  temper  zeal  with  discretion 
in  carrying  out  prosecutions  under  the  Act. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Moss,  C.J.O.,  and  Meredith,  J.A.,  gave  reasons  in  writ- 
ing for  the  same  conclusion. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 


October  4th,  1907. 
C.  A. 
BRENNER  v.  TORONTO  R.  W.  CO. 

New  Trial  —  Misdirection  —  Reversing  Order  of  Divisional 
Court  Directing  New  Trial — Objection  not  Taken  at  Trial 
— Negligence — Street  Railways — Injury  to  Person  Cros- 
sing Track — Contributory  Negligence  —  Ultimate  Negli- 
gence— Rules  of  Street  Railway  Company  —  Substantial 
Wrong  or  Miscarriage. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
setting  Qside  a  judgment  for  defendants  upon  the  findings 
of  a  jury,  and  directing  a  new  trial,  upon  the  ground  of  mis- 
direction, in  an  action  to  recover  damages  for  injuries  sus- 
tained by  Eva  Brenner,  one  of  the  plaintiffs,  by  being  struck 
by  a  car  of  ^defendants  when  attempting  to  cross  Queen 
6treet  west,  in  the  city  of  Toronto,  opposite  University 
avenue. 
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There  is  nothing  whatever  that  took  place  in 
of  the  jury,  from  first  to  last,  throughout  the  t 
tracts  in  any  manner  from  these  observations  as 
of  the  rules,  nor  anything  in  any  manner  withd 
as  evidence — the  same  as  all  the  rest  of  the 
duced — from  the  consideration  of  the  jury. 

There  wa^,  therefore,  no  misdirection  su 
tiffs  contend  for. 

In  these  circumstances,  it  is  not  to  be  wonc 
there  was  no  sort  of  objection  to  the  Judge's  c 
respect;  it  would  indeed  be  father  surprising 
been,  on  the  plaintiffs'  part.  Search  as  one  ma 
the  very  many  requests,  objections,  and  observati 
tiffs'  counsel,  nothing  of  the  sort  can  be  foun 
was  clearly  not  a  case  of  omitting  anything  whic; 
been  said,  or  of  saying  too  little. 

In  regard  to  the  charge  generally,  it  may, 
safely  said  that  if  all  charges  afforded  as  mucU 
painstaking  and  accuracy,  there  would  be  verj 
reasonably  found  fault  with;  though  it  is  certaii 
to  allow  another  speech  to  be  made  in  the  pre 
jury  in  the  guise  of  objections  to  the  charge. 

And,  as  I  have  said  before,  there  being  no  : 
nor  any  objection  to  the  charge  on  the  ground 
tion,  respecting  the  rules  of  the  defendants, 
that  there  was  no  substantial  wrong  or  miscf 
sioned  by  any  such  misdirection. 

It  would  be  a  thing  very  much  to  be  regT 
of  the  Courts  should  drop  into  a  loose  practice 
new  trials.  One  trial  should,  generally  speaki 
enough;  and  no  encouragement  should  be  given 
of  loose  manner  of  conducting  a  trial,  by  any  o 
to  it^  upon  the  notion  that  anyway,  if  they  are  ■ 
enough,  they  can  get  another  trial.  The  cost 
trial  is  a  serious  matter;  the  injustice  of  givir 
second  chance,  except  for  very  substantial  reas< 
fest.  Besides,  it  must  always  be  remembered  t 
have  certajn  absolute  rights,  powers,  and  dutie: 
Court  has  no  more  right  to  invade  or  disrega 
juiy  have  to  invade  the  province  of  the  Courts, 
gard  their  proper  instructions;  and  that  to  grair 
because  the  Court  may  not  like  the  verdict,  or  v 
substantial  and  established  grounds,  is  really  a  dis 
sole  functions  of  the  jury,  and  an  invasion  of  th 
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lence  were  to  be  weighed  and  the  case  re- 
lotwithstanding  the  sympathy  which  one  may, 
;,  have  for  plaintiffs  in  their  great  misfortune, 
lat  the  findings  of  the  jury  were  not,  even  at 
warranted  by  the  evidence?  Can  it  be  said 
rase  of  the  accident  was  not  the  imprudent 
h  the  female  plaintiff  attempted  to  cross  the 
And,  if  the  position  of  the  parties  were  re* 
sndants  were  here  seeking  a  new  trial  under 
rcumstances  and  on  the  like  grounds,  can  it 
b  the  application  would  be  immediately  dis- 
a  test  is  not  always  out  of  place, 
inable  to  perceive  how  any  sort  of  injustice, 
nt  of  view,  was  done  to  plaintiffs  at  the  trial, 
>od  excuse  for  interfering  with  the  verdict 
re  rendered,  or  with  the  judgment  directed 
%e  to  be  entered  thereupon,  and  would,  there- 
appeal. 

.,  gave  reasons  in  writing  for  the  same  con- 


hi     !    ^ 
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,  agreed  in  the  result,  being  of  opinion  that 
usdirection ;  and  added  that,  in  his  opinion, 
ird  and  fast  rule  which  absolutely  prohibited 
entertaining  an  objection  on  the  ground  of 
Lcn  the  party  has  omitted  to  take  it  at  the 

i  Maclaren,  JJ.A.,  agreed  in  the  result. 


October  4th,  190? 

C.  A. 

«JAN  AND  TOWN  OF  MIDLAND. 

t  of  Appeal — Leave  to  Appeal  from  Order  of 

Court  —  Local  Option  By-law  —  Motion  to 

vial  Grounds  for  Permitting  Second  Appeal. 

Duncan  for  leave  to  appeal  from  the  order 
Court,  10  0.  W.  R.  345,  reversing  order  of 
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Mulock,  C.J.,  9  0.  W.  R.  826,  and  dismi 
grounds)  a  motion  to  quash  a  local  option 
town  of  Midland.  The  principal  ground  upor 
sought  to  quash  the  by-law  was  that  the  coi 
by-law  its  third  reading  before  the  expiration 
from  the  voting  upon  it,  so  that  electors  had 
statutory  time  for  seeking  a  scrutiny  or  recoui 
cast. 

The  motion  was  heard  by  Moss,  C.J.O.,  Osj 
Maclaren,  and  Meredith,  JJ.A. 

J.  B.  Mackenzie,  for  the  applicant. 

F.  E.  Hodgins,  K.C.,  for  the  town  corporate 

The  Court  (Meredith,  J.A.,  dissenting), : 
giving  leave  to  appeal,  confined  to  the  one  < 
tioned. 


Meredith,  J. A.: — The  applicant  is  seeki 
like  a  double  indulgence;  the  double  exercise  c 
discretion  of  the  Court  in  his  favour. 

In  the  first  place  he  seeks  the  special  leave 
to  appeal  in  a  case  which  was  never  appealable 
leave ;  and  he  seeks  that  leave  from  this  Court 
what  late  day,  although  he  might  have  applied  t 
Court  or  a  Judge  of  the  High  Court,  or  to  a 
Court,  when  the  Court  was  not  sitting,  at  any  t 
pronouncement  of  the  judgment  of  the  Divisic 
2nd  July,  1907. 

In  the  second  place  he  seeks  the  interference 
with  the  by-law  in  question,  in  the  special  and  i 
manner  provided  by  statute  for  the  summary 
by-laws;  instead  of  having  its  validity  question 
that  question  properly  arose  in  some  matter 
rights  in  civil  or  criminal  proceedings. 

In  these  circumstances,  it  is  specially  impo 
into  the  substance  of  the  appeal,  its  purpose,  a 
of  its  success. 

The  by-law  is  objected  to  on  the  highly  tect 
that  it  was  passed  a  lew  days  sooner  than  it  shoi] 
The  other  objections  to  it  are  unsubstantial,  « 
met  with  any  encouragement  anywhere.  Ass 
that  it  is  invalid  because  prematurely  passed,  \ 
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can  it  be  to  the  applicant  to  have  it  set 
tot  suggested  that  any  one  has  been  hurt  in 
reason  of  the  premature  action  of  the  coun- 
uite  obvious  that  if  it  be  set  aside  on  that 
>e  regularly  passed  there :  and  surely,  nothing 
in  either  substance  or  manner  by  the  see-saw 
g  it  aside  only  to  have  it  enacted  again.     .     . 

to  bring  myself  to  the  point  of  taking  part 
of  leave  to  appeal  in  such  a  case ;  to  see  how 
pecial  reasons  for  treating  the  case  as  ex- 
)r  allowing  a  further  appeal:  understand  why 

should  be  granted  where  the  inevitable  re- 
its  dismissal,  without  considering  the  legal 
it;  or  if  for  purely  academic  purpose  it  be 
adjudged  in  the  appellant's  favour,  nothing 

of  any  sort  of  substantial  benefit  to  any  of 
jerned,  because  what  the  Court  does  in  set- 
aside  one  day,  will  be  undone  by  the  council 
ly  passing  it.  Leaving  the  parties  to  their 
ts  in  all  respects  under  the  by-law  as  it  is, 
other  by-law  which  the  council  may  pass  if 
repass  that  in  question  or  pass  any  other,  in 
he  only  way  in  which  they  should  in  the  first 
,  and  should  now  be,  left, 
se  the  application  for  leave  to  appeal. 


October  5th,  1907. 
chambers. 

Ee  bartels. 

—Escape  of  Prisoner  in  Custody  of  Sheriff 
mment  of  Motion  for  Discharge — Waiver  of 
risoner  under  Writ  —  Voluntary  Return  of 
Custody  of  Sheriff — Quashing  Writ — Appli- 
rew  Writ — Time — Extradition  Act,  sec.  23 — 
vith  Presence  of  Prisoner. 

erman  Bartels  senior  for  his  discharge  from 
ed,  in  the  circumstances  explained  in  the 
.  no.  20—38 
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judgment,  after  the  proceedings  set  out  an1 
1  the  alternative  for  a  new  writ  of  habeas  corpus 

H.  H.  Dewart,  K.C.,  and  N".  Sommerville,  fo 

T.  D.  Cowper,  Welland,  for  the  State  of  Nc 

!  Riddell,  J. : —    ...    After  his  escape 

1  the  vigilance  of  the  authorities  for  some  time, 

mately  arrested  and  arraigned  before  a  poli 

for  the  city  of  Toronto,  and,  pleading  guilty 

of  escape,  he  was  sentenced  to  3  months'  impru 

'  term  was  shortened  by  a  few  days  through  th 

\  the  executive,  upon  condition  that  he  surrem 

the  custody  of  the  sheriff  of  Welland.     This  1 

Upon  application  to  me  under  the  leave  r 
gested  to  the  solicitor  for  the  applicant  that  i 
difficulty  in  the  way  of  considering  the  merits 
and  I  granted  leave  to  serve  a  notice  in  the 
judgment  upon  the  motion  already  made,  oi 
for  a  new  writ  of  habeas  corpus.  This  was 
matter  argued  before, me  at  Osgoode  Hall. 

In  my  former  memorandum  I  did  not  cons 
to  deal  with  the  application:  see  ante  p.  38( 
doubt  I  then  entertained  has  been  strengthei 
consideration,  and  an  examination  of  the  i 
on  the  point. 

Production  of  the  prisoner  having  been 
not  brought  to  the  attention  of  the  Court  t 
;  had  brought  him  to  Toronto,  and  I  had  no  t 

I  was  anywhere  else  than  in  the  common  gao] 

J  until  I  was  informed  by  an  officer  of  the  Coi 

i  escaped.     I  then  inquired  of  counsel  for  the 

\  his  client  was,  and  was  informed  that  he  had 

during  the  morning,  but  that  he  was  not  in 
time.       The  argument  proceeded,  and  at 
I  ....    judgment  was  reserved. 

j  In  law,  it  appears  that  upon  the  return  of 

\  ing  the  hearing,  the  prisoner  is  detained  und 

not  under  the  authority  of  the  original  w 
Bethel,  5  Mod.  19.    Whetfier  this  would  be 
present  instance,  there  having  been  no  deli 


r 
i 
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Jourt,  or  any  officer  thereof,  I  do  not  stop  to 
Tie  prisoner  was  at  the  time  of  his  escape 
ustody  of  the  sheriff  of  Welland  as  sheriff  of     • 
ider  the  original  warrant,  or  in  the  custody 
nan  as  an  officer  of  the  Court  under  a  writ 

018. 

is  the  effect  of  an  escape  after  the  issue  of 
ls  corpus,  and  pending  the  argument? 

shed  in  vain  for  any  case  in  any  county  under 

\  at  all  on  all  fours  with  the  present.  I  con- 
expected  to  find  any  instance  in  which,\like 

te  prisoner  was  practically  invited  to  escape, 
guarding  of  the  prisoner  was  so  utterly  negli- 

an  dignify  by  the  word  "guarding"  the  act 

isoner  alone  in  the  corridor  of  a  public  build- 

e  has  been  cited  to  me,  and  I  can  find  none 
or  in  the  Courts  of  the  mother  land,  or  of  her 
in  which  there  was  an  escape  at  all,  after  the 
ssued.  It  will  be  necessary,  then  to  decide  the 
iciple. 

le  of  the  writ  of  habeas  corpus  is  to  enable 
to  have  the  legality  of  the  imprisonment  in- 
id,  if  that  be  illegal,  to  procure  his  discharge 
Ex  p.  Cobbett,  15  Q.  B.  988.  The  writ  is 
the  application  of  the  prisoner  himself  or  of 
ig  for  him. 

tedy  of  habeas  corpus  is  .  .  .  intended 
5  release  of  persons  actually  detained  in  unlaw- 
.  .;  it  is  the  fact  of  detention  and  nothing 
es  the  Court  its  jurisdiction :"  per  Lord  Wat- 
lo  v.  Ford,  [1892]  A.  C.  326,  at  pp.  334,  335. 

'  basis  of  the  writ  is  the  allegation,  and  the 
ridence  in  support  of  it,  that  the  person  to 
t  is  directed  is  unlawfully  detaining  another 
er  Lord  Herschell  at  p.  339. 

ttentot  Venus,  13  East  195. 

w,  if  the  prisoner,  before  judgment  is  given 
on,  himself  puts  an  end  to  the  detention,  he 
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\i  thereby  waives  all  right  which  he  might  hi 
the  writ.     I  am  unable  to  distinguish  such 
case  in  which  the  detention  had  ceased  befo 
the  writ — there  it  is  clear  the  writ  should  i 
nardo  v.  Ford,  [1892]  A.  C.  326. 

Some  assistance  may  perhaps  be  deriv 
nearer  in  their  circumstances  to  the  present 

[Reference  to  Begina  v.  Eavin,  15  Jur. 
nardo  v.  Ford,  [1892]  A.  C.  at  p.  535,  per 

In  view  of  these  cases  and  upon  principle 

-  ion  that  at  the  time  of  the  conclusion  of  the 

X  prisoner  having  by  his  own  act  discharged 

custody,  he  thereby  waived  all  rights  he  may  1 

the  writ,  and  that,  had  I  given  judgment  fi 

should  have  declined  to  make  an  order  for  hi 

There  are  cases  in  some  of  the  Courts  oi 
Union  which  may  be  referred  to.  Reference 
is  made  in  Church  on  Habeas  Corpus,  2i 
.  .  .  Ex  p.  Walker,  53  Miss.  366;  Harmc 
57  Miss.  14;  Re  Watts,  3  0.  L.  R.  279,  1  0  J 
Hurd  on  Habeas  Corpus,  2nd  ed.,  p.  249,  and  1 
there  cited;  Ex  p.  Robinson,  6  McLean,  355, 

Does  the  fact  that  since  that  time  the 

again  come  into  the  custody  of  the  same  sh 

)(  difference  ?     I   think  not — the  judgment  st 

now  that  should  have  been  given  at  the  clos 

ment,  and  that  is,  that  the  writ  should  be  qi 

The  next  question  to  consider  is  wheth 
N  Should  issue. 

In  .  .  .  Rex  v.  Robinson,  10  0.  W  .R.  338, : 
I  held  that  after  a  writ  of  habeas  corpus  had 
and  the  prisoner  remanded  to  custody  upon 
Court  was  not  necessarily  precluded  from  gr 
writ  of  habeas  corpus,  notwithstanding  TayL 
0.  R.  475.  That  decision  has  not  been  ap 
I  see  no  reason  to  depart  from  it,  and  I  now  i 
I  am  of  opinion  that  there  may  be  circumstanc 
a  second  writ  may  issue  other  than  those  si 
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—and  that  where  there  has  not  been  an  adjudi- 
le  merits,  though  the  applicant  seeks  for  such 


:ed,  however,  that  the  application  for  a  second 
3,  and  sec.  23  of  ch.  155,  E.  S.  C.  1906,  is  re- 
lat  section  provides :  "  A  fugitive  shall  not 
I  until  after  the  expiration  of  15  days  from  the 
mmittal  for  surrender;  or,  if  a  writ  of  habeas 
ed,  until  after  the  decision  of  the  Court  re- 


:  any  such  provision  is  to  be  found  in  the  early 
Jpper  Canada.  The  first  Act  is  (1833)  3  Wm. 
h,  upon  being  carried  into  the  Revised  Statutes 
ada  in  1843,  becomes  3  Wm.  IV.  ch.  6  (see  p. 
vision),  and  is  consolidated  in  1859  in  C.  S.  U. 


*  statutes  of  the  province  of  Canada  contain 
"(1849)  12  Vict  ch.  19,  consolidated  in  1859 
ch.  89.  Nor  the  Imperial  legislation,  6  &  7 
srhich  may  be  read  in  extenso  in  Egan's  Law 
l  (1846),  pp.  36  et  seq. 

rovision  of  this  character  is  to  be  found  in  the 
;  of  1868,  31  &  32  Vict.  ch.  94,  sec.  3,  which 
"  it  shall'be  lawful  for  the  Governor,  at  any 
than  7  days  after  the  commitment  of  an  ac- 
.  .  .  to  order  the  person  ...  to  be 
...  the  United  States."  This  chapter 
printed  amongst  the  reserved  Acts.  The  legis- 
,  33  Vict.  ch.  25,  did  not  affect  this.  The  Act 
rict.  ch.  127,  though  formally  repealed  by  the 
40  Vict.  ch.  25,  was  never  printed.  The  Act 
les,  sec.  17,  for  a  period  of  15  days  in  lieu  of  7, 
provided,  and  this  was  continued  in  sec.  16  of 
L886  ch.  142,  now  appearing  in  sec.  23  of  the 
ch.  155. 

sion  is  well  known  to  have  been  introduced  by 
case  of  Ex  p.  Ernest  Sureau  Lamirande,  10 

$0 Lamirande  had  been  charged 

false  entries  in  the  books  of  the  Bant  of  France 
hereby  defrauding  the  bank  of  700,000  francs. 


558  THE  ONTARIO  WEEKLY  REPORTS! 

He  was  arrested  in  Montreal,  and  on  22nd  1 
late  in  the  evening,  fully  committed  for  extradi 
23rd  notice  was  served,  on  his  behalf,  upon 
representing  the  Crown,  of  the  presentation  of 
the  24th  at  1  p.m.  for  a  writ  of  habeas  corpus, 
the  petition  was  presented  by  counsel  in  presei 
for  the  Crown  and  for  the  French  governmen 
argument  it  was  pressed  that  attempts  had  t 
bribe  his  captors  to  bring  him  into  the  Unite* 
that  he  had  been  threatened  from  the  beginn 
or  no  law,  he  would  be  brought  back  to  Fraj 
i  for  the  Crown  protested  against  insinuations  U 

parage  the  institutions  of  the  country,  when,  a 
'  prisoner  was  fully  protected  by  the  fact  that 

be  extradited  except  on  the  warrant  of  the  Gove 
As  counsel  for  the  Bank  of  France  desired  to 
case  was  adjourned  till  the  following  morning; 
morning  a  writ  of  habeas  corpus  was  ordered. 
Judge  (Drummond,  J.)  says:   "I  would  have  is 
before  adjourning,  Had  the  counsel  for  the  prii 
upon  it.    But  that  gentleman  was,  no  doubt, 
sense  of  false  security  by  the  indignation  display 
for  the  Crown,  when  counsel  for  the  prisoner  si 
h's  apprehension  that  a  coup  de  main  was  in  c 
to  carry  off  the  petitioner  before  his  case  ha<3 
Upon  the  return  to  the  writ  it  appeared  that 
of  the  24th,  at  midnight,  the  prisoner  had  b 
over  to  an  officer  from  Paris  by  virtue  of  an  or< 
the  Governor-General,  ostensibly  signed  by  hi 
oh  the  23rd,  he  being  at  that  time  in  Quebec; 
registered  at  Ottawa  before  its  signature  by  t 
General.     So  that,  when  the  case  came  to  be 
j  petitioner  "  was  "  on  the  high  seas,  swept  away 

L  most  audacious  and  hitherto  successful  attempt 

I  the  ends  of  justice  which  had  yet  been  heard  oi 

J  The  Court,  therefore,  made  no  order  as  to  the 

I  It  was  due  to  the  scandal  created  by  the  ou 

ceedings  in  this  case,  and  to  prevent  the  repet 
a  transaction,  that  the  section  referred  to  oi 
1868  was  passed.  This  legislation  was  not  int 
does  not  diminish  the  rights  of  the  prisoner — it 
to  and  does  extend  them. 
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mentioned  that  the  omission  of  the  Court  to 
ir  as  to  the  prisoner  supports  the  conclusion 
at  on  the  first  point  for  decision. 

ag,  therefore,  in  the  Act  preventing  the  issue 
of  habeas  corpus,  and  I  accordingly  order  it. 
will  be  made,  but,  by  consent,  the  presence 
•  will  be  dispensed  with.  This  is  the  practice  * 
invariably  followed  in  our  Courts.  I  remem- 
tse  in  my  experience  in  which  the  prisoner  was 
ced  in  Court;  and  this  seems  to  be  a  practice 
y  the  Supreme  Court  of  the  United  States: 
i  U.  S.  160,  162. 

r  may  be  brought  before  the  Judge  of  the 

e  parties  desire,  the  matter  having  been  partly 

I  shall  fix  a  day  for  the  argument  before 


seen  that  this  judgment  proceeds  upon  the  V 
►  far  as  the  former  writ  is  concerned,  the  pris- 
oyed  its  efficiency  by  his  own  act — but,  in  re- 
pplication  for  a  new  writ,  while  the  prisoner 
inst  the  laws  of  our  land,  he-  has  been  punished 
hereby  expiated  his  offence,  and  is  entitled  to 
iteration  as  though  he  had  not  offended. 

in  my  view,  necessary,  on  my  dismissing  the 
idgment,  to  do  so  without  prejudice  to  the 
•  a  second  writ,  or  in  granting  the  application 
Tit  to  reserve  leave  to  raise  upon  the  argument 
against  the  issue  of  the  same — to  avoid  ques- 
h. 

not  consider  whether  it  would  not  be  a  perfect 

application  for  discharge  under  the  second 

that  the  prisoner  is  not  in  involuntary  but  in 

inement — the  sheriff  came  in  possession  of  him  fc 

own  consent,  as  it  was  his  acceptance  of  the 

he  pardon  of  His  Excellency  which  alone  per- 

uld  justify  his  being  in  custody  at  this  time 

'  of  Welland.     It  may  be  considered  by  the 

;  the  application  that  the  act  of  the  prisoner 

placing  himself  in  the  custody  of  the  sheriff 

isidered  a  waiver  of  any  right  he  otherwise 
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would  have  to  be  free  from  such  custody — at  lea 
expiration  of  the  term  of  imprisonment  in  the  T 

Such  questions  as  these  may  be  better  dealt 
Judge  hearing  the  application  and  after  argum 

Note: — Upon  the  reading  of  this  judgment, 
the  prisoner  stated  that  he  abandoned  the  appli 
new  writ — as,  if  a  new  writ  were  to  be  issued,  the 
prevent  his  client  being  tried  at  the  sittings  of  th 
Court  then  imminent. 


THE 


)  Weekly  reporter 


>RONTO,  OCTOBER  17,  1907. 


No.  21 


aster.  October  7th,  1907. 

chambers. 

WILLIAMS  v.  CTJMMING. 

ment — Promissory  Note —  Action  on — De- 
sement  by  Defendants  before  Payees  of  Note 
of  Previous  Decisions. 

aintiflEs  for  summary  judgment  in  an  action 
note  payable  to  plaintiffs  and  indorsed  by 
re  delivery  to  plaintiffs,  by  whom  it   was 
sed  without  recourse. 

eton,  for  plaintiffs. 

Aylesworth,  for  defendants. 

: — It  was  not  denied  that  defendants  might 
[f  Canadian  Bank  of  Commerce  v.  Permm, 
still  binding.  But  it  was  said  that  this  case 
ed  by  Robinson  v.  Mann,  31  S.  C.  R.  484. 
t  the  report  of  the  latter  case  in  2  0.  L.  R. 
lat  the  doctrine  of  the  earlier  case  was  af- 
ugh  the  case  was  not  decided  on  that  ground. 
Court  the  appeal  was  dismissed,  though  the 
declined  to  accede  to  the  law  as  laid  down 
«se.  But  the  appeal  was  not  dismissed  on 
it  would  probably  have  been  if  the  .indorse* 
been  seeking  to  defeat  the  plaintiffs  claim 
f  of  the  case  in  31  0.  R.  116.  There  the 
tisolvent  plaintiff  was  seeking  to  have  a  chat- 
en  to  the  defendant  set  aside,  on  the  ground 
no.  21—39 
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that  the  defendant  had  never  incurred  any 
indorsement     The  defendant,  however,  had 
and  had  never  raised  any  question  of  the  rig 
to  recover  from  him. 

It  does  not,  therefore,  seem  that  this  is  s 
overruling  of  the  earlier  decision  as  to  precln 
ants  from  raising  the  question  again,  and  whi 
Court,  as  at  present  constituted,  would,  no  d 
consideration  to  what  was  said  in  Eobinson 
would  not  be  bound,  to  follow  the  view  expre 

In  the  head-note  nothing  is  said  about  ( 
of  Commerce  v.  Perram.  At  the  most,  all  t 
perly  be  said  would  be  that  it  was  commented 

The  defendants  will,  therefore,  have  leave 
they  should  in  every  way  facilitate  as  speedy  s 
ble,  and  on  these  terms  the  motion  will  be  < 
costs  in  the  cause,  and  defendants  should  p 
than  the  12th  instant. 

.[See  Slater  v.  Laboree,  10  0.  L.  R.  648,  6 


CARTWRIGHT,  MASTER. 


OCTOI 


CHAMBERS. 

MARJORAM  v.  TORONTO  R.  W. 
RE  SOLICITOR. 


Costs — Settlement   of  Action — Payment   by 
Plaintiffs'   Solicitor's   Costs — Practice — Co 
— Praecipe  Order  for  Taxation — Offer  to 
Costs — Reference  to  Taxation — Costs  of. 

Motion  by  plaintiffs'  solicitor  for  an  o 
defendants  to  pay  to  him,  after  taxation,  all 
plaintiffs  would  have  to  pay  him,  and  motioi 
solicitor  to  set  aside  a  praecipe  order,  obtained 
tion  of  one  of  the  plaintiffs,  for  taxation  of  tt 
delivered  to  the  applicant. 

J.  MacGregor,  for  the  solicitor. 

Frank  McCarthy,  for  the  plaintiffs  and  c 
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er: — The  action  was  begun  pursuant  to  in- 
retainer  on  14th  August.     The  writ  of  sum- 
jd  and  served  on  16th,  on  which  day  defend- 
fied  by  plaintiffs'  solicitor  that  he  claimed  a 
ts  on  any  fruits  of  the  action, 
lay  defendants'  solicitors  wrote  to  plaintiffs' 
g  that  the  action  had  been  settled,  and  con- 
company,  however,  protected  you  as  to  your 
and  if  you  will  be  good  enough  to  forward 
um  of  same,  we  will  endeavour  to  adjust  thbin 
irself  and  defendants  "  (sic), 
laintiffs'  solicitor  wrote  to  defendants'  solici- 
ugust,  saying :  "  Inclosed  herewith  I  send  you 
my    costs    as    solicitor    for    the    Majorams, 
$40.70.    Your  cheque  for  this  will  oblige." 
answer  was  sent,  and  on  28th  August  plain- 
wrote  again  asking  for  cheque  as  above. 
Lot  answered,  but,  after  a  third  letter  to  the 
Pendants'  solicitors  wrote  on  5th  September 
Marjorams  had  been  in  to  see  about  the  costs, 
15  in  full  without  taxation, 
ptember   plaintiffs'  solicitor  wrote  declining 
asked  defendants'  solicitors  to  consent  to  au 
tion,  which  he  inclosed  or  sent  later,  and  to 
eturned  so  that  he  might  add  his  subsequent 
eed  in  the  regular  way  to  obtain  taxation. 
f  solicitors  replied  on  13th  September,  m  a 
ay,  speaking  of  raising  their  offer  to  $17.70 
rat  ignoring  the  other  two  requests, 
rther  was  done  until,  on  19th  September,  plain- 
served  on  defendants'  solicitors  a  notice  of 
order  directing  defendants  to  pay  him  "  iorth- 
ition  all  such  costs  as  the  plaintiffs  would  have 

it  day  defendants'  solicitors  took  out  a  prae- 
the  application  of  one  of  the  plaintiffs,  for  tax- 
>ill  delivered  to  the  applicant,  and  next  day 
>pointment  to  proceed  thereon  on  1st  October, 
solicitor  thereupon  moved  to  set  this  praecipe 
ecause:  (1)  no  bill  had  been  rendered  to  the 
(2)  because  having  elected,  at  the  invitation 
solicitors,  to  apply  for  an  order  for  taxation 
the  praecipe  order  was  irregular 


1 1 
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I  think  that  the  effect  of  the  letter  of  16th 
an  admission  by  defendants'  solicitors  that  del 
in  their  hands  money  to  be  paid  to  plaintiffs  i 
of  the  action,  from  which  plaintiffs'  solicitor' 
first  to  be  satisfied.  The  parties  not  being  abl 
to  the  proper  amount,  plaintiffs'  solicitor  as  earl 
tember  was  anxious  to  have  the  amount  asce 
forwarded  the  necessary  order  for  taxation,  wi 
that  defendants  would  consent  to  it,  and  save 
of  a  motion.  This  was  the  proper  course  to  tak< 
have  been  agreed  to  by  the  other  side.  The 
praecipe  order  was  unnecessary,  though  not  irre 
perhaps  as  made  on  the  application  of  one  only 
tiffs:  see  Port  Hope  Brewing  and  Malting  Co. 
9  0.  W.  R.  974.  But  this  point  was  not  taken 
ment,  and  I  refrain  from  any  express  decision  i 

It  was  not  necessary  to  move  against  the  p 
and  that  motion  will  be  dismissed,  but  withoi 
an  order  will  be  made  on  the  other  motion  refer 
of  the  taxing  officers  to  ascertain  the  amoun 
solicitor,  consolidating  with  it  the  precipe  orde 
the  conduct  of  the  matter  to  plaintiffs'  solicitor, 
first  and  is  the  party  on  whom  the  onus  lies. 

The  costs  of  this  motion  will  be  disposed  of 
officer  in  the  reference,  in  view  of  the  offer  o: 
solicitor  of  $15.     The  other  offer  was  not  sufi 
nite  to  be  taken  into  consideration  on  this  poinl 


Falconbridge,  C.J. 


Octobe 


TRIAL. 

FRICKER  v.  B0RMA1T. 

Covenant  —  Restraint  of  Trade  —  "  Carry  on  c 
m  Business" — Assisting  Another  in  Bits 
cious  Circumstances  —  Costs. 

Action  for  damages  for  alleged  breaches  o 
contained  in  an  agreement  of  sale  by  defendai 
of  a  hotel  business  in  Stratford,  and  for  an  inji 
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'    c^venaniu  was  as  follows: — 

Tlxe  party* of  the  first  part  agrees  with  the  party  of 
oxxci  part  that  he  shall  not  directly  or  indirectly  carry 
bo    engaged  in  the  hotel  business  in  the  said  city  of 

3y<3LrLey  Smith,  K.C.,  for  plaintiff. 
I?_    UVfTsLkins,  Stratford,  for  defendant. 

lconbridge,  C. J. : — I  find  upon  the  evidence  that 
ant  clid  not  directly  or  indirectly  carry  on  or  be  en- 
ix*  "the  hotel  business  in  the  city  of  Stratford.  He 
onsly  assisted  one  Helm  to  raise  nioney  and  other- 
j>xxx-cliase  and  carry  on  such  a  business,  but  he  neither 
x-  has  any  interest  in  it  by  way  of  partnership  nor  in 
:i«3r  way  pecuniarily.  Defendant  did  act  as  bar-tender 
-lm  for  two  months,  from  about  14th  November  to 
23:rcl  January,  and  was  paid  $100  wages  for  this  ser- 
xcl  there  is  nothing  more  due  to  him. 
3  writ  was  not  issued  until  22nd  April  last.  The 
stances  were  very  suspicious,  and  I  was  invited  by 
BE^s  counsel  to  find  that  the  whole  scheme  was  a  f  raud- 
uad    colourable  one,  but  I  cannot  do  so  upon  the  evi- 

der  all  the  circumstances,  while  I  dismiss  the  action, 
>    -without  costs. 

cfer  ix>  Eoper  v.  Hopkins,  29  0.  R.  580,  and  cases 
-ito<i  ;  Allen  v.  Taylor,  19  W.  R.  556;  Ross  v.  Anderson, 
£"_  It.  6&2.  The  covenant  in  the  last  mentioned  case 
noli  more  sweeping  than  the  present  one. 


=:„     J-  October    10th,  19.07. 

TRIAL. 

WILEY  v.  BLUM. 

jxmJ  and  Agent — Agent's  Commission  on  Sale  of  Min- 
j  J^ands — Contract — Condition — Payment  of  Part  of 
ft?  & Op  tion — A  bandonm  ent. 

tioB   to  recover  $150,000  as  commission  payable  upon 
le    l"»y  defendant  of  some  gold  mining  properties  in  the 
X^l^rer  district. 
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G.  F.  Shepley,  K.C.,  and  W.  J.  Elliott, 
I.  F.  Hellmuth,  K.C.,  for  defendant. 

Mabee,  J. : —  ...  The  first  step  will 
what  the  agreement  regarding  commission  real 
is  no  dispute  between  the  parties  over  the  fa< 
tain  events  plaintiffs  would  have  been  entitl 
$150,000  commission.  The  vendor,  Anthony 
intending  purchaser,  Dr.  Von  Hogen,  were  br< 
by  plaintiffs,  and  as  a  result  the  followir 
signed : — 

"Toronto,  10th  Nove 

c:  Mr.  Hugo  Von  Hogen, 

500,  5th  Avenue,  New  York. 
"  Dear  Sir :  I  hereby  agree  and  bind  mj 
and  my  assigns,  to  sell  and  transfer  to  you  an 
all  my  rights  and  interests  in  the  Laurentia 
as  mining  location  H.  P.  371,  located  as  Gold 
regions  of  Eainy  Eiver  district,  Ontario,  ii 
1,000  acres  of  mining  locations,  complete  as 
exists  to-day,  with  a  clear  title  in  every  way, : 
$8,000,000.  Payments  to  be  made  as  follows : 
will  be  forfeited  if  sale  is  not  made  as  herein  s 
receipt  and  signing  of  this  letter,  and  recei] 
hereby  acknowledged;  $500,000  within  5  day 
spection  of  the  mine  by  you;  $2,490,000  withi] 
date  hereof,  after  which  you  can  take  full  po 
mine;  and  $5,000,000  within  a  year  from  dal 
sum  of  $200,000  has  been  expended  by  you  i 
work  upon  the  property.  All  necessary  pape 
and  sealed  and  signed  immediately  after  th< 
the  mine. 

"Very  truly 


"  Accepted, 

"  Hugo  Von  Hogen." 

Nothing  had  been  said  about  commissio 
execution  of  this  document,  and  plaintiff  Hi 
says  that  immediately  after  the  agreement  1 
it  was  arranged  between  himself  and  his  brot 
hand,  and  defendant  and  Von  Hogen,  on  1 
they  (the  plaintiffs)  were  to  be  paid  $300,000 
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in  cash  to  be  paid  by  defendant,  and  $150,000 
ampany,  which  was  to  be  arranged  by  Von 
the  cash  payment  of  $150,000  that  is  now  in 

i  version  of  the  arrangement  about  the  pay- 
ission  is,  that  he  told  plaintiffs  he  had  given 
30-day  option,  and  had  received  a  $10,000 
was  to  be  forfeited  if  the  payment  were  not 
Bd  for  in  the  option;  that  he  then  asked  plain- 
nission  they  expected,  and  was  told  it  should 
on  the  $3,000,000  when  it  was  paid;  that  Von 
night  be  divided,  the  defendant  paying  $150,- 
e,  Von  Hogen,  giving  them  $150,000  in  stock; 
>ayment  was  not  to  be  made  until  defendant 
1,000,000;  and  that  this  was  agreed  to.  De- 
j  has  not  been  paid  the  $3,000,000;  that,  if  he 
have  paid  the  $150,000  he  had  agreed  to  pay. 
3  to  me,  the  case  turns  upon  the  single  point 
^reement  was  for  payment  of  the  $150,000 
,  or  whether  it  was  to  be  paid  only  when  the 
s  received  by  defendant.  Von  Hogen  was 
so  we  have  the  evidence  of  2  only  of  the  4 
arrangement.  Plaintiffs  contend  that  they 
sale  of  the  property,  and  that  it  was  no  fault 
money  was  not  paid,  and  that  it  was  the  duty 
d  obtain  payment.  I  do  not  think  the  docu- 
18  an  agreement  that  could  be  enforced  against 
id,  as  I  read  it,  it  seems  to  me  a  mere  option 
ed  time,  for  which  Von  Hogen  was  paying 
rovision  for  forfeiting  the  cash  payment  if  the 
ompleted  would  be  nonsense  upon  any  other 
s  would  also  be  the  provisions  regarding  the 
tie  mine  and  the  drawing  and  ^execution  of  the 
ately  after  such  inspection, 
wn  by  the  plaintiffs  that  Von  Hogen  was  a 
would  have  to  interest  capitalists  in  New 
transaction  of  this  magnitude  could  be  com- 
g  the  evening  of  the  day  the  document  was 
ntgomery,  the  defendant's  solicitor,  was  called 
that  in  the  presence  of  all  parties,  Von  Hogen 
>ing  at  once  to  New  York  to  put  the  matter 
pie,  and,  if  they  were  satisfied  with  it,  an  in- 
l  follow,  and  then  thev  would  know  whether 
go  through  or  not.     Mr.  Montgomery  also  says 


pit  :  s> 
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that  he  saw  Mr.  A.  M.  Wiley  shortly  afterws 
him  he  was  getting  a  commission  "  on  this  d 
through ;"  that  it  was  5  per  cent,  in  cash  upon  t 
viz.,  $150,000,  and  the  same  amount  in  stock 
gomery  saw  that  the  stock  payment  was  left  in  ; 
might  lead  to  confusion,  and  saw  the  defend 
Hogen  on  28th  November,  and  again  saw  Mr.  A 
the  evening  of  the  same  day,  and  informed  hii 
seen  the  defendant  and  Von  Hogen,  and  thai 
standing  of  the  matter  was  that  Mr.  Blum  wi 
$150,000  out  of  the  $3,000,000  cash  when  it  wa 
and  Von  Hogen  was  to  give  him  $150,000  stoc 
hattan  Cobalt  Company  when  some  $6,000,00( 
Laurentian  Company  was  conveyed  to  the  Ma 
pany.  Mr.  Montgomery  says  that  he  then  ask 
Wiley  if  he  agreed  to  that  as  being  the  terms 
ment  for  the  payment  of  the  commission,  Mr. 
he  did,  and  that  that  was  satisfactory,  also  tl 
gomery)  told  Mr.  Harold  A.  Wiley  of  this  con 
arrangement  with  Mr.  A.  M.  Wiley,  and  he  (H 
that  any  arrangement  his  brother  made  wa 
Mr.  Harold  A.  Wiley  does  not  contradict  Mr 
as  to  this;  nor  does  he  contradict  the  defendai 
that  he  (the  defendant)  told  him  on  10th  Novei 
$150,000  was  not  to  be  paid  until  he  got  the  $3 

I  have  no  alternative,  therefore,  but  to  find 
commission  was  only  to  be  paid  if  the  defei 
$3,000,000,  and,  as  he  has  not  got  it,  the  act 
maintained. 

A  company  was  organized  in  Ontario,  and 
veyed  to  that  company.      Another  company  wa 
Maine,  and  the  stock  of  the  Canadian  compan 
by  the  Maine  company,  in  which  latter  compar 
ant  has  $12,000,000  of  stock,  and  this  repres( 
acres  of  mining  land  covered  by  the  option, 
holds  stock  in  the  Maine  company,  and  is  an 
corporation,  but  I  find  that  the  defendant  mi 
the  lands  pursuant  to  the  terms  of  the  optio 
.refuse  at  any  time  to  convey  according  to  its 
anything  to  prevent  the  sale  contemplated  by 
carried  out. 

Mr.  Shepley  relied  upon  Passingham  v.  E: 
L.  R.  392,  but  I  am  unable  to  see  that  it  assist 
In  the  Ring  case  the  defendant  continued  th< 
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baser,  obtained  payment  of  portions  of  the 
iy,  and  took  the  negotiations  out  of  the  hands 
f.  In  the  present  case,  the  bargain  being  for 
mmission  only  upon  the  purchase  money  to 
the  $3,000,000  being  received  by  the  defend- 
>  me  he  need  only  shew  he  did  not  receive  it, 
aie  went  off  through  no  fault  of  his. 

ice  is  not  at  all  clear  as  to  why  the  sale  did 
h.  The  inspection  of  the  mine  was  said  to 
factory,  and  it  was  also  said  the  people  behind 
are  willing  to  furnish  the  money.  However, 
or  tendered  to  the  defendant,  and  the  defend- 
no  way  by  any  conduct  of  his  rendered  the 
plaintiffs  abortive,  the  case  falls  within  the 
ibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  378, 
^damson  v.  Yeager,  10  A.  R.  477. 

ffever,  in  view  of  the  circumstances  and  of  the 
defendant  obtained  $10,000  by  reason  of 
the  plaintiffs,  I  shall  not  offend  against  the 
)lding  costs  in  dismissing  the  action. 

aissed  without  costs. 


October    10th,  1907. 

divisional  court. 

SIMPSON  v.  T.  EATON  CO. 

iffht  —  Obstruction  of  Access  of  Light  to  Win- 
eUmg-house  —  Inconvenience  —  Injunction  — 
pplying  —  Estoppel  —  Damages  —  Reference 

plaintiff  from  judgment  of  Britton,  J.,  ante 


was  heard  by  Boyd,  C,  Magee,  J.,  Mabee,  J. 
h,  K.C.,  for  plaintiff. 
ley,  K.C.,  for  defendants. 
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Boyd,  C. : — Plaintiff  has  a  substantial  grie? 
action  should  not  have  been  dismissed.  The  ; 
pears  to  err  in  applying  the  rules  settled  by  i 
the  case  of  interference  with  ancient  lights  by 
the  present  case,  where  plaintiff's  rights  depei 
veyanoe  to  him  from  the  common  owner  of  thi 
adjoining  lot  now  owned  by  defendants.  Thi 
of  modern  windows  which  are  to  receive  such  a 
as  they  had  at  the  time  plaintiff's  lot  was  sevei 
now  owned  by  the  adjoining  proprietor.  Long 
owner  of  both,  severed  the  lots  by  first  gran 
short  form  of  conveyance,  to  plaintiff's  prede< 
That  grant  by  express  terms  covered  the  lig! 
tenant  or  quasi-appurtenant,  and,  over  and  i 
was  subject  to  the  well-established  rule  tha 
derogate  from  his  own  grant.  As  applied  t< 
hand,  that  means  that  Long,  having  conveyed 
house  and  windows  in  question  thereon,  could 
self  or  any  one  claiming  under  him,  thereafte] 
on  the  next  adjoining  lot  he  retained,  which  woi 
diminish  the  light  coming  to  the  windows, 
has  been  made  by  defendants,  who  have  erec 
their  lot  about  twice  as  high  as  that  which  i 
time  of  the  severance.  This  structure  has 
obstructing  the  passage  of  light  whereby  pla 
have  been  darkened  and  artificial  light  has  to 
in  the  evening.  The  structure  complained  of 
ceptible  and  material  detriment  to  plaintiff's 
lessens  the  beneficial  enjoyment  of  them  to  a 
surable  extent.  By  this  act  defendants  have  d 
the  grant  made  by  Long,  and  plaintiff  has  the 
plain  of  it. 

Plaintiff's  inertness  has  been  such  that  de 
changed  their  position;  so  that  the  proper  mc 
is  not  by  way  of  mandatory  injunction,  but  oy 
of  damages. 

No  evidence  was  given  on  this  head,  anc 
learned  Judge  has  assessed  the  sum  of  $300  in 
are  to  be  given,  I  do  not  think  plaintiff  should 
by  that,  if  he  chooses  to  risk  a  reference.  ] 
not  accepted,  there  will  be  a  reference  to  th< 
may  then  dispose  of  the  costs  of  reference  ( 
to  the  sum  of  $300  rejected)  when  he  ascertaii 
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n  any  case  plaintiff  is  entitled  to  the  costs  of 
>al. 

hink  the  argument  as  to  an  outstanding  mort- 
te  of  the  severance,  material,  as  that  mortgage 
Is  discharged.  Nor  do  I  think  that  proper 
tendered  to  shew  that  the  mortgage  was  con- 
ibraced  in  a  subsequent  mortgage  under  which 
le  was  exercised. 

is  that  the  dismissal  should  be  set  aside  and 
ered  for  plaintiffs  with  costs — subject  to  ref- 
ady  stated. 

: — I  agree. 

: — I  agree  in  the  judgment  just  read,  except 
lefendants,  in  addition  to  paying  damages  and 
>e  restrained  from  building  the  wall  in  question 
t  now  is,  or  from  doing  any  other  act  upon 
j  in  interference  with  plaintiff's  easement  of 


TRIAL. 


October  7th,  1907. 


E  BRIDGE  CO.  v.  TOWNSHIP  OF  AME- 
LIASBTJEG. 

\d  Taxes — Toll  Bridge  over  Navigable  Water — 
Connecting  Municipalities — Interest  of  Bridge 
Assessable   in   Township   in   which    one   Half 


r  a  declaration  that  a  certain  bridge  owned 
ras  not  liable  to  assessment  by  defendants,  and 
tion,  etc. 

: —  ...  The  property  owned  by  plain- 
[ge  with  its  approaches  affording  a  means  of 
the  mainland  on  the  Belleville  side  of  the  Bay 
he  mainland  belonging  to  the  county  of  Prince 
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Edward,  in  the  township  of  Ameliasburg,  t 
municipality.  It  is  a  bridge  upon  which  toll  is 
which  the  public  has  right  of  access  only  upoi 
the  statutory  toll:  62  &  63  Vict.  ch.  95,  sec. 
built  on  and  over  the  marshes,  islands,  and  na? 
of  the  Bay  of  Quinte,  but  it  is  to  be  so  used  as 
fere  with  navigation  and  other  public  uses  of 
sec.  10.  This  bridge  property  is,  within  the  m 
Ontario  Assessment  Act,  taxable  land.  By  : 
all  structures  and  fixtures  placed  upon,  in,  o\ 
to  any  public  place  or  water,  e.g.,  an  interprc 
international  bridge  over  navigable  water,  is 
N  VII.  ch.  23,  sec.  7,  sub-sec.  7  (e) ;  Niagara  Fal 
Bridge  Co.  v.  Gardner,  29  U.  C.  E.  194. 

Section  43  (2)  warrants  the  assessment  of  i 
far  as  the  interest  therein  of  the  plaintiffs 
leaving  exempt  the  title  and  property  of  the  C 
vided  by  sec.  35. 

Section  37  of  the  Act  has  no  application 
for  here  the  property,  though  over  a  mile  in  le 
ing  in  its  totality  but  a  bridge.  That  sectior 
to  a  long  bridge  forming  part  of  a  toll  road.  ] 
that  the  Bay  of  Quinte,  over  which  the  bridge  p 
gable  water,  forming  in  law  a  public  highway 
gives  another  right  of  way  of  legalized  charact 
upon  payment,  over  that  water,  without  int 
the  absolute  further  rights  of  passage  and  nav 
law  on  this  head  is  all  covered  by  Niagara  F; 
River  E.  W.  Co.  v.  Town  of  Niagara,  31  0.  B 

The  situation  is  analogous  to  the  conjunct^ 
highway  on  land  with  a  street  railway  running 
pipes  of  a  private  gas  company  laid  thereun 
cases,  notwithstanding  the  property  of  the  Crov 
taxes  are  levied  in  respect  of  its  beneficial  us* 
vate  proprietors. 

The  bridge  is  assessable  as  to  the  half  witn 
area  on  its  taxable  value  as  a  whole  with  the  I 
tionment  of  the  amount  referable  to  the  str 
Ameliasburg  side. 

The  action  should  stand  dismissed  with  cosl 
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October  8th,  1907. 

chambers. 

CE  v.  TOWN  OF  SAULT  STE.  MARIE. 

1  to  Change — Convenience — Witnesses — Vitw 
—Costs — Postponement  of  Trial. 

lef endants  from  order  of  'Master  in  Chambers, 
issing  defendants'  motion  to  change  the  venue 
1  to  Sault  Ste.  Marie. 

nith,  for  defendants. 
i,  for  plaintiff. 

,,  dismissed  the  appeal  with  costs  to  plaintiff 


October  9th,  1907. 

divisi9nal  court. 

MILLOY  v.  WELLINGTON. 

Wife — Criminal  Conversation — Death  of  Plain- 
mi  of  Cause  of  Action — Nominal  Damqy  « — 
damages — Evidence — Rule  785. 

defendant  from  judgment  of  Britton,  J., 
49,  in  favour  of  plaintiff,  upon  the  findings 
ry,  at  a  second  trial,  for  the  recovery  of  $500 
n  action  for  criminal  conversation.  At  the 
otiff  obtained  a  verdict  for  $5,000:  3  O.  W. 
3w  trial  was  ordered  by  a  Divisional  Court: 
,  8  O.  L.  R.  308;  and  this  was  affirmed  by  the 
eal:  7  O.  W.  R.  862,  12  O.  L.  R.  24.  "  The 
;iff  died  on  27th  April,  1905,  and  an  order 
ring  the  action  in  the  name  of  the  administra- 
e,  which  order  the  Master  in  Chambers  refused 
O.  W.  R.  437.  10  O.  L.  R.  641. 

rath,  K.C.,  and  C.  C.  Robinson,  for  defendant, 
th,  for  plaintiff. 
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The  judgment  of  the  Court  (Boyd,  C,  Magi 
J.),  was  delivered  by 

Boyd,  C: — This  case  was  sent  down  for  i 
the  Court  of  Appeal  in  order  to  remedy  a  misc 
tice  which  arose  from  a  verdict  given  for  exce 
by  the  jury.  This  disposition  was  made  of  tl 
time  when  the  record  shewed  that  the  plaii 
pending  action,  and  that  it  was  being  carried  < 
sonal  representative  under  an  order  of  revivoi 
this  settles  as  res  judicata  the  question  as  to  tl 
vive  this  action  for  criminal  conversation,  and 
cally  settles  the  question  that  more  than  non 
may  be  recoverable.  Had  there  not  been  a  : 
substantial  damage  as  contrasted  with  nominal 
what  reason  was  the  burden  of  another  trial  thi 
litigants?  The  Court  of  Appeal  was  then  in 
say  that  nominal  damages  should  be  awarded,  a 
strife.  But  it  was  left  open  for  the  jury  to  gi 
ages  as  they  might  deem  reasonable,  having 
the  circumstances,  so  long  as  the  amount  w 
eive.  The  first  verdict  of  $5,000  has  been  re 
last  verdict  to  $500,  and  this  (after  consult 
eases)  I  do  not  think  open  to  any  objection  o 
of  excess. 

One  salient  head  of  substantial  damages 
that  the  defendant,  after  he  was  aware  that  Mi 
a  married  woman  who  had  gone  through  a  for 
assumed  the  risk  of  going  through  a  form  of  i 
so  entered  (in  law)  upon  a  course  of  adultery :  '. 
[1900]  P.  297,  300.  This  was  not  connived  al 
by  the  rightful  husband — nor  had  there  been  ai 
donment  of  marital  relations  as  precluded  a 
likelihood  of  restoration.  This  view,  at  all  eve: 
to  the  jury,  and  there  was  no  misdirection. 
Keyse,  11  P.  D.  109,  an  unmeritorious  husb 
glected  his  wife,  and  took  no  care  to  look  aftei 
was  allowed  to  recover  £150  as  solatium  in  thi 
tion — a  larger  sum  than  that  here  given.  I  ref e 
cases  as  Tyard  v.  Tyard,  14  P.  D.  45,  Evans  v.  I 
P.  195,  and  Lord  v.  Lord,  supra,  to  shew  that 
latitute  is  given  in  arriving  at  damages  in  reep 
monial  offences  of  this  grave  character. 
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I  do  not  see  my  way  clearly  to  intervene 
irrived  at  by  the  jury.  I  perceive  no  enor, 
e  of  moment,  in  the  rulings  upon  the  vpxiouP 
pute  that  occurred  in  the  course  of  the  trial — 
rould  not  be  covered  and  cured  by  the  saving 

785. 
ent  is  affirmed  with  costs. 


October  11th,  1907. 

divisional  court. 

SEGSWORTH  v.  DeCEW. 

Actions — Claim  for  Payment  for  Services — 
Quantum  Meruit — Solicitor — Acknowledgment 
ndence — Costs. 

defendant  from  judgment  of  Teetzel,  J.,  in 
atiff,  a  solicitor,  for  the  recovery  of  $800  in 
l  an  alleged  contract  to  pay  plaintiff  for  ser- 
in connection  with  some  property  of  def  end- 
i  Columbia,  plaintiff  having  travelled  there  to 
Le. 

was  heard  by  Boyd,  C,  Magee,  J.,  Mabee, 


son,  K.C.,  for  defendant, 
rtson,  Stratford,  for  plaintiff. 

— Were  this  case  before  me  in  the  first  in- 
>t  whether  I  should  hold  plaintiff  entitled  to 
lantum  meruit  for  his  services.  The  evidence 
ing,  and  it  is  not  made  clearer  by  the  various 
»d  in  the  correspondence  which  cast  much  am- 
he  method  of  compensation.  Plaintiff  claims 
f  $1,000  agreed  upon  at  the  outset — the  whole 
arisen  from  his  want  of  care  as  a  solicitor  in 
argain  into  writing,  and  in  the  great  delay 
sen  in  the  prosecution  of  his  claim.  But  I 
needful  to  weigh  the  evidence  and  documents 
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more  minutely,  for  I  think  the  case  fails  bee 
fence  set  up  under  the  Statute  of  LimitatioE 

To  my  mind  there  is  no  sufficient  prom 
ledgment  in  writing  to  take  the  case  out 
What  is  relied  on  for  that  purpose  is  the  le 
defendant  to  plaintiff  of  date  7th  April,  IS 
written  in  response  to  two  earlier  lett 
plaintiff  to  the  defendant  (29th  March  a 
1900).  But  the  whole  correspondence  is  to  t 
fore  and  after,  and  I  think  the  result  is  tha 
lied  on  does  not  refer  in  any  way — or,  if  in  t 
most  ambiguous  way — to  the  fee  claimed  b; 
I  think  the  subsequent  letters  written  by 
particularly  that  of  22nd  May,  1900,  and  tha 
1900,  shew  that  he  did  not  regard  the  lette 
as  containing  any  allusion,  much  less  any  disi 
to  the  claim  now  sued  upon.  There  were  sev 
ters  of  account  and  claim  open  between  the  pa] 
were  the  things  referred  to  in  this  particular 
pears  to  be  altogether  silent  in  reference  to 
perty  and  the  fee  claimed  in  connection  therevi 
"account"  which  the  plaintiff  points  to  in 
April,  as  being  the  reference  to  his  "  f ee/"  has 
ing,  as  I  read  the  letter,  but  refers  to  his  I 
for  services  of  about  $88,  for  the  payment  ol 
making  insistent  and  repeated  claims. 

Apart  from  this  main  difficulty  as  to  th 
ment,  I  doubt  whether  the  words  used,  "  \ 
as  well  as  you  to  have  this  account  paid/'  amc 
admission  of  liability.  (Query:  Paid  out  o 
of  the  land?)      • 

Altogether  there  seems  to  be  no  right 
action;  but,  in  view  of  what  may  yet  be  reco 
plaintiff  for  his  services,  I  would  dismiss  the  i 
costs. 

Magee,  J.: — I  agree. 

Mabee,  J.,  for  reasons  stated  in  writing,  a) 
the  appeal  should  be  allowed  and  the  action  < 
that  there  should  be  no  costs. 
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October  11th,  1907. 

DIVISIONAL  OOUBT. 

v.  KEMP  MANTJEE  SPBEADER  CO. 

indmg-wp  —  Ontario  Joint  Stock  Companies 
Act— Order  under — County  Court  Judge — 
of — Action  to  Set  aside  Order — Frwad-—Col- 

Isdiction  of  High  Court — Appeal  to  Court  of 


plaintiff  from  judgment  of  Anglin,  J.,  9 
dismissing  with  costs  an  action  by  a  share- 
efendant  company  for  a  declaration  that  an 
rinding-up  of  the  company,  granted  by  the 
►unty  Court  of  Perth,  was  made  without  juris- 
&  obtained  by  fraud,  collusion,  and  improper 
facts,  and  for  an  injunction  restraining  de- 
cting  under  the  order,  and  especially  restrain- 
reffrey  from  acting  as  liquidator  of  the  com- 
r. 

:>n,  K.C.,  for  plaintiff. 

e,  K.C.,  for  the  defendant  company  and  the 

ey. 

lor  defendant  Miller. 

at  of  the  Court  (Boyd,  C,  Magee,  J.,  Mabee,. 
'ed  by 

—The  Ontario  Winding-up  Act  assigns  the 
ler  to  the  County  Court,  and  provides  the 
the  orders  and  decisions  of  the  Judge  may  be 
n  order  to  wind  up  is  made  in  violation  of  the 
le  statute,  or  is  obtained  by  fraud  or  misre- 

•  is  otherwise  open  to  attack,  any  shareholder 
fected  may  obtain  redress  either  by  direct 
he  Judge,  when  the  order  has  been  made  ex 

*  he  is  concerned,  or,  if  made  after  notice 
of  appeal  to  the  appellate  court  provided  by 

,,  the  Court  of  Appeal.  No  jurisdiction  ap- 
sessed  by  or  given  to  any  branch  of  the  High 
r.B.  *o  21—40 
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Court  to  intervene  and  set  aside  or  vacate  o 
what  has  been  done  by  the  County  Court  t 
Ontario  Winding-up  Act  All  the  matters  < 
this  action  are  open  for  the  consideration 
the  County  Court,  with  an  appeal  from  his 
satisfactory)  to  the  Court  of  Appeal  It  is 
the  plaintiff  as  a  shareholder  to  seek  relic 
against  what  has  been  done  in  the  winding 
pany  by  the  County  Court  Judge.  The  co 
sued  when  it  is  contended  that  the  Judge  1 
order  or  is  misled  by  fraud,  etc.,  is  consider 
able  Savings  Loan  and  Building  Association 
2  0.  W.  E.  366.  Section  27  of  the  Act,  wl 
"  party  "  to  apply  for  relief,  is  not  restricte 
a  party  to  the  proceeding  complained  of,  bi 
as  including  at  least  every  member  of  the  coi 
aggrieved.  See  also  sec.  33;  Welford  v.  ] 
503;  and  Barber  v.  Osborne,  6  H.  L.  C.  556 

I  would  dismiss  the  appeal    .... 
with  costs. 


Octoi 

C.A. 

REX  v.  HAESISON. 

Criminal  Law — Conviction — Leave  to  Appeal 
Judge's  Criminal  Court — Court  of  Recor 
pus  and  Certiorari — Proceedings  Benewe 
and  not  Returned  when  Sentence  Prono\ 
'  tion  for  Reserved  Case — No  Substantial 
carriage. 

Motion  by  the  prisoner  for  leave  to  app 
viction  for  perjury  by  Winchester,  Co.CJ. 
Court  Judge's  Criminal  Court  for  the  count 
for  an  order  requiring  the  Judge  to  state 
ante  35. 

The  motion  was  heard  by  Moss,  C.J.O. 
laren,  Meredith,  JJ.A.,  and  Magee,  J. 

J.  B.  Mackenzie,  for  the  prisoner. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 
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J. A. : — The  prisoner,  who  was  accused  of  the 
r,  elected  to  be  tried  without  a  jury,  and  was 
Ly  in  the  County  Judge's  Criminal  Court, 
piilty.  An  application  was  made  at  the  trial 
jase,  on  several  questions  of  law,  but  it  was 
onouncement  of  the  judgment  of  the  Court 
ler  was,  however,  postponed  to  enable  him 
is  Court.  An  application  was  accordingly 
ourt  for  a  reserved  case,  but  that  was  also 
quently  a  writ  of  habeas  corpus  was  Ob- 
prisoner's  behalf,  in  the  High  Court,  and 
it  of  certiorari  in  aid,  as  it  is  called,  of  the 
A  return  was  made  to  the  writ  of  certiorari, 
p  was  brought  up  on  the  other  writ,  and  then 
for  his  discharge  from  custody  was  in  due 
on.  That  application  was  refused,  and  the 
manded  for  sentence  in  the  inferior  Court, 
that  the  writ  of  habeas  corpus,  and  conse- 
b  of  certiorari,  had  been  improvidently  issued, 
corpus  does  not  lie  to  a  court  of  record  (ante 
ment  of  the  inferior  court  upon  the  prisoner 
>le  offence  of  which  he  had  been  there  found 
reupon  moved  for,  and  it  was  pronounced, 
t  of  objection  being  made  on  account  of  ths 
ri  or  of  anything  that  had  been  done  under  it. 
bo  the  writ  of  certiorari  was  never  filed  in  the 
nor  were  any  of  the  papers  which  were  re- 
nor  was  the  writ,  but  these  papers  had  not 
nek  to  the  custody  of  the  Clerk  of  the  Peace 
nent  was  pronounced;  they  were  apparently 
s  of  one  of  the  officers  of  the  superior  court, 
r  the  sentence  had  been  so  pronounced,  the 
►n  was  for  the  first  time  raised,  and  an  appli- 
1  made  for  a  reserved  case  in  respect  of  it, 
sed,  and  this  application  is  an  appeal  from 

?essary  to  determine  the  point,  but  I  may  say 
from  being  convinced  that  the  judgment  so 
invalid.  The  case  is  very  different  from  that 
of  a  justice  of  the  peace  brought  up  to  the 
d  then  filed,  on  a  motion  to  quash  it.  The 
writ  of  certiorari,  issued,  as  this  writ  was, 
ection  of  the  Act  for  more  effectually  securing 
the  subject,  are  by  that  enactment  expressly 
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limited  to  the  end  that  the  proceedings  may 

considered,  "  and  to  the  end  that  the  sxifficiei 

warrant  such  confinement  or  restraint,  may  b 

Its  purposes  had  been  completely  fulfilled 

tion  to  that,  it  had  been  adjudged  that  the  wri 

to  have  been  issued — the  provincial  Habeas  ( 

pressly  excepting  a  court  of  record  out  of  its  ] 

the  inferior  court  in  question  being  a  court  < 

the  prisoner  had  been  sent  back  to  be  dealt  i 

ferior  court  in  the  very  manner  which  is  n 

of—to  be  dealt  with  in  that  court  just  as  if  t 

there  had  not  been  wrongly  interfered  with  ai 

It  is  easy  to  understand  why  the  authorit; 

trate   should  be    superseded  when  a    convic 

brought  up  on  a  writ  of  certiorari,  to  a  highe 

view  to  questioning  it — the  superior  court  hav 

in  the  matter — and  when  the  conviction  has  b< 

court,  and  why  it  should  continue  superseded 

per  process  or  order  of  the  superior  court  c< 

to  the  inferior  court  to  proceed;  but  none  o 

reasons  are  applicable  to  such  a  case  as  this; 

observed  that  its  having  that  effect  is  condil 

proper  recognizances  having  been  entered  int 

necessary.     But,  however  that  may  be,  the  ei 

ing  an  appeal  to  this  Court  provides  that  "  no 

be  set  aside  or  any  new  trial  directed  althc 

....     that  something  not  according  to 

at  the  trial     .     .     .    unless,  in  the  opinion 

Appeal,  some  substantial  wrong  or  miscairia 

occasioned  on  the  trial     .     .     .?  and  that  p 

covers  this  case,  the  pronouncement  of  judgm 

Judge  being,  of  course,  part  of  the  trial. 

If  effect  were  given  to  this  application, 
the  practical  result?  The  judgment  in  qu<- 
set  aside,  but  only  to  be  followed  by  a  re{ 
the  papers  to  the  Clerk  of  the  Peace,  with  * 
otherwise  to  the  inferior  court,  and  a  reproi 
sentence — a  mere  waste  of  energy  and  expen 
practical  use.  That  is  quite  without  any  of 
allowing  an  appeal  to  this  Court. 

I  have  assumed,  without  considering  the  \ 
is  a  right  to  appeal  to  this  Court,  althoug 
application  either  orally  or  in  writing  to  the 
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■eserve  the  question  now  raised;  and  I  express 

only. 

amiss  the  application. 

L,  gave  reasons  in  writing  for  the  same  con- 
.0.,   Maclaren,  J.A.,   and   Magee,  J.,   con- 


OCTOBER  llTH,   1907. 

C.A. 

v.  EDMONDSTONE  AND  NEW. 

—Motion  for  Leave  to  Appeal  from  Conviction 
and  for  a  Reserved  Case — Indictment  for  Rob- 
Vounding — Verdict  of  Guilty  of  Assault — Re- 
rdict — Interpretation. 

defendants  for  leave  to  appeal  from  a  convic- 
t,  and  for  an  order  requiring  the  Judge  of  the 
of  Wentworth,  before  whom  at  Quarter  Ses- 
Lts  were  tried,  to  state  a  case  for  the  opinion 
The  defendants  were  indicted  for  robbery 
The  jury  found  defendants  not  guilty  of 
ailty  of  assault  The  verdict  was  recorded  as 
f  "  the  assault  as  charged/'  Defendants  were 
ectively  to  30  months  and  18  months  in  the 
tentiary. 

n  was  heard  by  Moss,  C.J.O.,  Osler,  Gar- 
:y,  Meredith,  JJ.A. 

teilly,  Hamilton,  for  defendants,  contended 
s  no  evidence  to  found  a  verdict  for  assault; 
t  was  charged;  and  that  the  assault,  if  any, 
l  assault. 

jmght,  K.C.,  for  the  Crown. 

L : — I  think  we  should  direct  a  special  case  to 
he  learned  Chairman  of  the  General  Sessions 
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of  the  Peace  for  the  county  of  Wentworth.  1 
at  the  close  of  the  trial,  as  reported  and  disci 
davit,  leave  it  in  some  doubt  whether  the 
was  entered  upon  the  finding  of  the  jury,  a 
sentence  passed.  Enough  appears  to  shew  tl 
is  one  fit.  for  discussion  and  further  considers 
press  no  opinion  whatever  as  to  what  the  rest 
The  case  as  stated  will,  no  doubt,  disclose  fully 
what  occurred. 

Meredith,  J. A.: — The  prisoners  are,  i 
stances  of  this  case  as  stated  upon  this  appli 
to  a  reserved  case  upon  the  questions:  (1)  w 
diet  of  the  jury  was  rightly  recorded;  and,  if 
it  was  rightly  interpreted  and  acted  upon 
Chairman  of  the  General  Sessions  of  the  Pea< 

The  case  should  state  the  circumstance 
the  verdict  was  recorded,  and  the  interpreta 
placed  upon  it  for  the  purpose  of  pronoun 
ment  which  was  imposed  on  the  prisoners. 

The  doubts  are:  whether  a  verdict  of  an 
tion  to  a  verdict  of  assault  should  have  beer 
whether  the  verdict  as  recorded  imports  anyt 
an  assault  and  battery  such  as  could  be  inclu< 
of  guilty  of  common  assault 

Moss,  C.J.O.,  Garrow  and  Maclaren,  J, 


M. 

OCTOI 
DIVISIONAL  COURT. 

C.  A. 

HACKETT  v.  TORONTO  K.  W. 

Negligence — Street  Railway — Injury  to  Infai\ 
Negligence — Findings  of  Jur% 

Appeal  by  defendants  from  judgment  of 
C.J.,  at  the  trial,  upon  the  findings  of  a  ju 
the  plaintiff,  a  boy  of  11  or  12  years  old,  i 
damages  for  injuries  sustained  by  him  owii 
gence  of  defendants,  as  alleged. 
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els  injured  upon  Gerrard  street  east,  in  the 

o,  on  23rd  July,  1906,  by  a  west-bound  car, 

tempting  to  cross  the  north  track  after  getting 

sad  of  an  east-bound  car,  upon  which  he  had 

;  a  ride." 

;he  jurors  agreed  upon  the  following  answers 

is  submitted: — 

the  injury  to  the  plaintiff,  Gordon  Hackett, 

negligence  or  unlawful  act  of  the  defendants  ? 

wherein  did  such  negligence  or  unlawful  act 
\j  conductor  on  east-bound  car  not  being  on 
•,  considering  the  distance  the  plaintiff  rode, 
me  off  as  he  should  have  done;  the  motorman 
;  accident  not  ringing  gong,  and  not  having 
t 

6  the  injury  to  Gordon  Hackett  caused  by  rea- 
i  negligence?  A.  No,  considering  the  speed 
ed  by  getting  off  east-bound  car,  and  that  he 
ss  the  street. 

>uld  Gordon  Hackett  have  by  the  exercise  of 
3  avoided  the  accident?  A.  (Not  answered.) 
rere  assessed  at  $1,225. 

art,  K.C.,  for  defendants. 

regor  and  E.  A.  Forster,  for  plaintiff. 

ent  of  the  Divisional  Court  (Meredith,  C.J., 
Iagee,  J.),  was  delivered  by 

,  C.J.: — We  think  that  no  purpose  would  be 
Qg  further  time  to  consider  this  case.  It  has 
r  discussed,  and  the  evidence  has  been  referred 
that  upon  the  whole  evidence  there  was  noth- 
h  the  jury  could  reasonably  find  that  the  In- 

7  was  caused  by  the  negligence  of  the  defend- 

evidence,  we  think,  that  could  not  have  been 
m  the  jury,  of  the  defendants'  omission  to 
uty  the  breach  of  which  the  plaintiff  alleges, 
omission  constituted  negligence,  but  that  is 
entitle  the  plaintiff  to  recover.  It  must  be 
at  negligence  was  the  effective  cause  of  the 
x>y. 
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The  circumstances  of  the  case  were  that 
trespasser  upon  the  property  of  the  defendant 
ing  a  ride,  sitting  upon  the  bar  behind  the 
going  in  the  opposite  direction  to  the  one 
contact  with  him.  Getting  near  to  the  plao 
tended  to  go,  he  got  off  the  car,  and  after,  a* 
distance  of  1(X  paces  running  with  the  car, 
some  portion  of  it,  he  started  diagonally  aero 
and  the  tracks,  and  while  doing  so  a  car  comi] 
site  direction  struck  and  seriously  injured  hi 

According  to  the  strongest  testimony,  as  ] 
in  favour  of  the  plaintiff,  he  was,  at  the  tim 
go  across  the  track,  only  10  feet  away  from  tl 
him  down.  He  had  then  to  cross  the  track 
strip,  and  got,  it  is  said,  upon  the  other  track 
probably  be  a  distance  of  2$  feet;  the  car  wj 
rate  of  7  or  8  miles  an  hour,  and  he  was  run 

Now,  it  seems  to  me  it  would  be  most  unji 
circumstances,  to  fasten  upon  the  motorman  a 
because,  in  such  an  emergency — the  boy  comi 
ly  from  a  place  where  he  was  not  expected 
not  see  and  immediately  apply  the  proper  rem 
had  but  two  eyes;  of  course,  he  had  to  keep 
out,  but  the  occurrence  happened  in  possib] 
of  an  instant,  and  to  say  that  the  motorman 
negligence,  and  his  employers  are  liable,  beca 
stances  such  as  existed  in  this  case,  he  did  i 
and  did  not  apply  the  remedy,  would  be,  I  th 
to  make  the  defendants  insurers  against  anj 
happens. 

The  plaintiff  contends  that  the  proper  ir 
if  the  motorman  had  been  on  the  look-out 
seen  the  boy  and  have  tripped  the  fender,  i 
the  accident. 

I  think  it  would  be  mere  speculation  in  t 
that  the  tripping  of  the  fender  would  Have 
effect. 

It  is  suggested  that  if  the  gong  had  been 
would  have  been  warned,  and  either  would  n 
the  draw-bar,  or,  if  he  had  got  x>ff,  would  have 
the  car;  but  his  own  evidence  is  against  that  i 
his  evidence  very  frankly,  and  his  testimony 
noise  was  such  that  if  the  gong  had  been  ru 
think  he  would  have  heard  it;  and  his  own  e 
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;  that  he  could  not  stop,  and  that  he  did  not 

on  the  evidence,  that  if  anybody  was  to  blame 
fortunate  boy  himself,  and,  although  this  is  a 
lident,  it  is  one  for  which  these  defendants 
ye  made  liable. 

f est  that  the  jury  were  struggling — whether 
onsciences  or  not,  it  is  difficult  to  say — to  find 
the  plaintiff  upon  some  ground  or  other.  It 
^ordinary  finding  that,  when  asked  as  to  con- 
igence,  they  say  there  was  no  contributory 
effect,  because  the  boy  watf  running  so 
ing  the  street — the  very  thing  that  probably 
ght  to  amount  to  negligence  is  that  which  ac- 
r  jury  excuses  the  negligence. 

said  that  the  principle  of  Lynch  v.  Nurdin, 
plies,  and  that  the  boy  is  of  such  tender  years 
e  is  not  to  be  attributed  to  him.     That  case 

application  than  this,  that  where  the  child  is 

years  as  not  to  appreciate  the  danger  of  what 
butory  negligence  cannot  be  attributed  to  him. 
11  extent  of  the  doctrine  of  that  case,  and  the 
yw  it.  In  this  case,  I  do  not  think  Lynch  v. 
3,  because  the  boy  was  not  of  that  type;  he 
intelligent  boy,  and  it  is  not  age  but  intelli- 
he  test  in  applying  the  principle  of  that  case, 
it  the  appeal  must  be  allowed,  and  the  judg- 

entered  dismissing  the  action. 

ifE  appealed  to  the  Court  of  Appeal,  and  his 
;ued  by  the  same  counsel  before  Moss,  C.£0., 
>w,  Maclaren,  and  Meredith,  JJ.A. 

0.: — I  think  the  appeal  in  this  case  fails,  and 
bo  rest  my  opinion  upon  the  grounds  stated  by 

Court,  which  appear  to  me  to  furnish  suffi- 
against  plaintiffs  right  to  succeed, 
it  that  the  decision  in  Preston  v.  Toronto  R. 

L.  R.  369,  8  0.  W.  R.  504,  so  wrongly  relied 
Lent  for  plaintiff,  governed  this  case,  I  should 
ion  in  applying  it  in  plaintiff's  favour.  But, 
case,  plaintiff's  position  is  totally  different  to 
Lintiflf  in  the  case  cited.  And  I  cannot  bring 
ik  that  the  answer  of  the  jury  to  the  third 
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question  is  anything  more  than  an  attempt 
blame  for  plaintiff's  negligence  upon  def  endan 
ing  a  cause  for  which  they  were  in  no  way  res 

JThe  appeal  must  be  dismissed  and  with  coi 
ants  demand  them. 

Osler,  J.A.: — One's  sympathy  goes  out 
tunate  lad  whose  injury  is  the  subject  of  this 
is  impossible  to  avoid  the  conclusion  that  his  < 
was  the  direct  cause  of  the  accident.  That  it 
appears  from  his  own  evidence  given  very  f] 
telligently,  as  well  as  from  the  other  eviden 
for  the  plaintiff.  The  jury  said  "  no  "  to  the 
ther  the  injury  was  caused  by  his  own  negl 
had  their  answer  stopped  there,  and  the  reas 
rejected,  the  action  should  have  been  disn 
there  was  no  evidence  to  justify  it,  and  the  : 
the  question  turned  were  not  in  dispute.  T 
of  their  answer,  or  the  reason  given  for  the  fi 
difficult  the  jury  found  it  to  justify  the  latte 
cusing  the  negligence  which  caused  the  accid 
act  of  negligence  which  led  to  it.  Unless 
to  be  treated  as  insurers  against  the  negligem 
ride,  legally,  or,  as  the  plaintiff  was  d 
upon  their  cars,  the  judgment  of  the  Divisi< 
versing  the  judgment  at  the  trial,  is  right,  1 
there  given,  and  must  be  affirmed,  with  co 
ants  ask  for  them. 

Meredith,  J. A.: — There  was  no  reasona 
support  the  finding  that  the  neglect  to  soun< 
the  proximate  cause  of  plaintiff's  injury;  an 
been,  there  was  no  reasonable  evidence  which 
any  finding  that  plaintiff  was  not  guilty  of  con 
gence.  Nor  was  there  any  evidence  to  supj 
of  negligence  on  the  part  of  the  conductor  of 
car,  or  that,  if  there  had  been,  that  it  was 
cause  of  the  injury. 

If  this  were  not  so,  a  new  trial  would  \ 
there  was  no  finding  on  the  question  as  to  cod 
gience. 

The  plaintiff,  an  intelligent  lad  of  12  yea: 
testimony  at  the  trial  virtually  admitted  tl 
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ong  did  not  affect  his  actions ;  a  thing  which 
it  without  it  Had  he  sworn  to  the  contrary, 
ans  sure  that  that  alone,  in  the  face  of  all  the 
>f  the  case,  would  have  afforded  any  reasonable 
which  plaintiff  would  have  been  entitled  to 
but  it  is  not  necessary  to  consider  that  ques- 

ezcuse  for  the  boy's  negligence  is  an  extra- 
They  say  that  his  negligence  was  not  the 
se  of  his  injury,  "considering  the  speed  the 
y  getting  off  the  east-bound  car,  and  that  he 
ss  the  street/'  That  is  to  say,  that  the  im- 
by  his  inexcusable  wrong  and  carelessness  in 
the  draw-head  of  the  car  and  getting  off  whilst 
n,  excused  his  negligence  in  turning  and  run- 
ce  of  danger,  without  any  sort  of  precaution, 
not  wholly  able  to  control  his  movements  by 
impetus;  or,  put  in  other  words,  the  natural 
ct  of  plaintiff's  negligence  in  one  particular 
jligence  in  another  respect. 
1  was  said  about  the  age  of  the  plaintiff  ex- 
onduct.  But  the  jury  have  given  no  effect  to 
Ltentions  in  plaintiff's  behalf  in  that  respect. 
ey?  The  things  which  were  done  and  which 
of  the  simplest  kind.  Surely  such  a  child 
b  any  one  can  the  dangers  which  he  incurred, 
:ally  and  mentally  as  well  able  to  avoid  them 
it  able  than,  most  of  us. 
>rt  of  doubt  that  the  appeal  must  be  dismissed. 

d  Maclaben,  JJ.A.,  concurred. 


Master.  October  11th,  1907. 

chambers. 

BROCK  v.  CRAWFORD. 

xder  of  Causes  of  Action — Claim  on  Guaranty 
Set  aside  Transfers  of  Property — Class  Suit — 
imendment — Lis  Pendens. 

defendants  for  an  order  requiring  plaintiffs  to 
they  will  proceed  with  their  claim  under  a 
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certain  guaranty,  or  with  their  alternative  clai 
tion,  and  vacating  the  registry  of  a  certificate  o: 

W.  N.  Tilley,  for  defendants. 
H.  Cassels,  K.C.,  for  plaintiffs. 

The  Master: — The  statement  of  claim  is  1 
ing  effect.  The  defendants  (other  than  Sutcliffe 
plaintiffs  in  January  last  a  continuing  guaran 
count  of  Crawford  Bros.  Limited,  up  to  $10,000 
that  company  made  an  assignment.  At  that  til 
the  plaintiffs  over  $17,000.  In  May  the  defei 
than  Sutcliffe)  transferred  to  him  all  the  asseti 
ties  belonging  to  them  jointly  in  trust  to  raise  n 
and  pay  and  satisfy  obligations  existing  with  re 

The  statement  of  claim  by  way  of  relief  a 
ment  by  defendants  (other  than  Sutcliffe)  of 
of  $10,000;  (2)  a  declaration  that  they  are  enti 
to  that  amount  on  the  assets  transferred  to  Si 
co-def endants ;  (3)  to  have  such  lien  realized  b] 
the  alternative,  a  declaration  that  the  trust  dee 
i3  fraudulent  and  void  as  against  the  plaintiffs 
creditors  of  the  assignors  and  to  have  said  tru 
and  all  transfers  made  thereunder  set  aside;  (i 
tion  restraining  Sutcliffe  from  dealing  in  any 
said  assets. 

The  plaintiffs  have  registered  a  certificate  c 
against  4  parcels  of  real  estate  in  the  city  of  T< 
were  conveyed  to  Sutcliffe  by  his  co-defendants, 

As  soon  as  the  writ  was  issued  the  defendant 
into  Court,  and  submit  there  is  nothing  more  d 

The  plaintiffs'  action  is  not  formally  intitul 
tion,  though  relief  appropriate  thereto  is  aske< 

The  statement  of  claim  was  delivered  on  281 
and  the  defendants  on  7th  October  instant  sei 
motion  requiring  plaintiffs  to  elect  whether  the] 
with  their  claim  under  the  guaranty,  or  with  tin 
and   asking  to  have  the  certificate  of  lis  pen 
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be  denied  that  the  statement  of  claim  really 
rate  causes  of  action,  viz. :  (1)  that  of  the  plain- 
j  under  the  guaranty;  and  (2)  the  claim  on  be- 
ilves  and  the  other  creditors  to  have  the  trans- 
fe  set  aside. 

>n,  therefore,  is,  can  they  be  joined  under  Rule 
sr  to  do  this  it  was  said  in  Stroud  v.  Lawson, 
B.  44,  that  the  right  to  relief  must  arise  from 
saction  and  involve  a  common  question  of  law 
h  conditions  must  concur.  Do  they  in  .this 
it  in  the  statement  of  claim? 

iffs  personally  are  asking  for  payment  by  virtue 
by,  which  is  the  basis  of  that  claim.  Should  it 
>  have  the  effect  they  contend  for,  that  claim 
at,  even  if  this  were  so,  the  other  branch  of 
*ht  succeed,  as  no  question  of  the  guaranty 

3"  not,  therefore,  appear  any  way  in  which  it 
:hat  these  two  entirely  different  claims  arise 
ne  transaction  or  series  of  transactions.  The 
be  very  similar  on  this  point  to  that  of  Bank 
r.  Anderson,  7  0.  L.  R.  613,  8  0.  L.  R.  153,  3 
,  389,  709. 

prill,  therefore,  go  requiring  plaintiffs  within  a 
id  their  writ  and  statement  of  claim  so  as  to 
elves  to  one  cause  of  action.  It  will  not  be 
present,  to  deal  with  the  question  of  the  cer- 
pendens,  as  it  would  be  properly  issued,  in  the 
But  the  defendants  will  not  be  prevented  from 
ion  under  the  Judicature  Act,  sec.  98,  if  so  ad- 
is  order  has  been  complied  with.  If  the  plain- 
le  order  now  made  will  provide  that  they  may 
tended  statement  of  claim,  if  for  any  reason 
lore  advantageous  to  do  so. 

)f  the  motion  will  be  to  the  defendants  in  any 
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Anglin,  J.  October  12th,  1907. 

WEEKLY  COURT. 

McLEOD  v.  CRAWFORD. 
McLEOD  v.  LAWSON. 

Settlement  of  Actions — Agreement  for  Compromise — Sum- 
mary Application  to  Enforce — Jurisdiction  of  High  Court 
— Unperformed  Terms  of  Agreement — Application  Made 
after  Final  Judgment — No  Agreement  to  Make  Terms  a 
Rule  of  Court — Terms  not  Included  in  the  Relief  Clowned 
in  the  Actions — Grounds  upon  which  Motion  Resisted — 
Perjury — Fraud — Concealment — Undue  Pressure — Fail- 
ure of  Grounds — Costs  of  Application. 

Motion  by  plaintiffs,  Murdock  McLeod  and  Donald  Craw- 
ford, for  an>  order  or  judgment  compelling  defendant  Thomas 
Crawford  to  convey  to  the  Lawson  Mine  Limited,  pursuant 
to  an  agreement  of  settlement  of  3rd  April,  1907,  a  one- 
quarter  interest  in  the  Lawson  mine,  to  which  he  remained 
beneficially  entitled  after  the  judgment  of  the  Court  of  Ap- 
peal in  these  actions. 

G.  H.  Watson,  K.C.,  for  the  applicants. 

S.  H.  Blake,  K.C.,  for  defendant  Lawson. 

R.  McKay,  for  defendant  John  McLeod  and  his  com- 
mittee. 

J.  B.  Holderi,  for  defendant  John  McMartin. 

S.  R.  Clarke,  for  defendant  Thomas  Crawford. 

Anglin,  J.: — These  actions  were  brought  to  determine 
the  respective  interests  of  the  parties  to  them  in  a  valuable 
property  known  as  the  Lawson  Mine. 

By  judgment  at  the  trial  it  was  determined  that  Murdock 
McLeod,  Donald  Crawford,  Thomas  Crawford,  and  John  Mc- 
Leod, were  each  entitled  to  an  undivided  one-quarter  interest 
in  the  mine,  and  that  Herbert  Lawson  had  certain  limited 
rights  as  a  licensee.     In  the  Court  of  Appeal  this  judgment 
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^veral  interests  of  thepartie^ 

^^r^uttrrtietna, 

t  ^  that  Court  m  M«£  ^  ^ 
sded  for  several  dg. j^*^  to  the 
ettlement,  which  they  em 

appeal,    \e  ^  ^w     W^  f ^her 
thout  costs  here  or  below-  ^ 

ti0n0f?S^o7oOinStkofthecora- 

ldby«S.E.  Clarke,  J  McMar^ThS 
iJT%.  McE^y,  coW  Wohn  joh 

s0n,  by  his  counsel  8.  B -^  ^    w. 

for  plaintiffs,  and  J.  ^cma 
C.  Millar."  ovenant 
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„  this  W*"?:  ifStl"^"  """'»' 

Mignees  of  P°*°™  "„,,  ««  for  that  m- 

s  records  in  the  actions.  d  into  be- 

^pril,  1907,  «■£"*££>*£  bedell,  and 
iaP8  Crawford  ,  *■  *  °££  oi  the  agreement  of 
aT,  which  recited  the  term 
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settlement,  and  provided  for  the  division  amongst  these  4 
persons  of  the  shares  of  stock  which  should  come  thereunder 
to  Thomas  Crawford.  The  agreement  of  6th  April  further 
bound  the  several  parties  thereto  to  facilitate  in  every  way 
possible  the  carrying  out  of  the  terms  of  the  settlement  as 
agreed  to  on  3rd  April. 

Subsequently,  at  a  meeting  held  at  the  King  Edward 
hotel,  Toronto,  attended  by  Messrs.  Crawford,  Clarke,  Millar, 
and  Bedells,  steps  were  taken  for  the  formation  and  incor- 
poration of  a  company  pursuant  to  the  agreement  of  settle- 
ment, and  it  was  further  arranged  that  to  provide  working 
capital,  5  per  cent,  of  the  capital  stock  of  the  company  should 
be  retained  as  treasury  stock,  and  not  divided  amongst  the 
parties  interested  in  the  properly  to  be  transferred  to  the 
company.  Neither  Mr.  Clarke  nor  Mr.  Crawford  expressed 
any  dissent  from  these  proceedings,  and  they  were  under- 
stood to  acquiesce  therein.  Meantime  the  defendant  John 
McMartin,  who  had  been  made  a  party  to  the  action  of  Mc- 
Leod  v.  Lawson  because  he  held  an  option  to  purchase  the 
interests  in  the  property  in  question  which  belonged  to  Don- 
ald Crawford,  Murdock  McLeod,  and  John  McLeod,  had,  in 
reliance  upon  the  settlement  of  3rd  April,  paid  over  to  these 
persons  the  purchase  money  under  his  option,  and  had  be- 
come the  owner  of  their  interests. 

The  Lawson  Mine  Limited  having  been  incorporated  wiffi 
a  capital  stock  of  $5,000,000,  as  agreed  upon,  Murdock  Mc- 
Leod, Donald  Crawford,  and  Thomas  Harold,  as  committee 
of  John  McLeod,  at  the  request  of  John  McMartin,  execute* 
a  conveyance  to  the  company  of  the  three-quarters  undivided 
interests  awarded  to  these  3  parties  by  the  judgment  of  the 
Court  of  Appeal.  Demand  was  made  upon  Thomas  Craw- 
ford for  the  conveyance  of  his  one-quarter  interest,  and  a 
conveyance  thereof  tendered  him. for  execution.  He  refused 
to  execute  the  same  or  to  accept  his  portion  of  the  shares  of 
the  capital  stock  of  the  company,  as  agreed  upon  at  the  meet- 
ing above  mentioned 

In  answer  to  this  motion  counsel  for  Thomas  Crawford 
set  up  that  the  judgment  at  the  trial  was  obtained  by  perjury 
on  the  part  of  Murdock  McLeod;  that  Murdock  McLeod  and 
Donald  Crawford  concealed  from  Thomas  Crawford  another 
discovery  in  which  Thomas  Crawford  was  interested  under 
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their  agreement  with  him,  and  that,  by  reason  of  such  fraudu- 
lent concealment,  Thomas  Crawford  is  entitled  to  hold  as  sole 
beneficial  owner  the  Lawson  Mine  property,  the  lease  of 
which  had  been  obtained  in  his  name;  that,  after  the  judg- 
ment at  the  trial  of  these  actions,  Thomas  Crawford  obtained 
in  his  own  name  from  the  Crown  a  patent  in  fee  of  the  pro- 
perty in  question;  that  the  settlement  of  3rd  April  was 
brought  about  by  undue  pressure  upon  Mr.  S.  R.  Clarke,  one 
of  the  parties  thereto  claiming  under  Crawford,  and  was 
executed  by  Crawford  and  Clarke  without  their  fully  under- 
standing or  appreciating  its  purport  or  effect;  and  that  the 
document  itself  is  vague  and  uncertain  and  not  susceptible 
of  enforcement  by  the  Court.  He  further  contended  that 
the  Lawson  Mine  Limited  were  not  bound  by  the  agreement 
made  at  the  King  Edward  hotel  as  to  the  apportionment  and 
division  of  the  stock;  that  the  Court  cannot  decree  specific 
performance  of  an  agreement  to  form  a  company,  and  there- 
fore should  not  summarily  enforce  this  agreement  of  settle- 
ment; that  the  judgments  of  the  Court  of  Appeal  in  theso  ac- 
tions sustained  a  collateral  attack  on  the  patent  of  Thomas 
Crawford,  and  were,  therefore,  pronounced  without  jurisdic- 
tion; that  the  interest  of  Thomas  Crawford  in  the  property 
was  not  the  subject  of  litigation  in  these  actions;  that  one 
Armstrong  had,  to  the  knowledge  of  all  the  parties  to  the 
settlement  of  3rd  April,  a  claim  upon  the  interest  of  Donald 
Crawford,  and  that  the  settlement,  because  made  without  his 
concurrence,  was  ineffectual;  and,  finally,  that  the  convey- 
ance by  Murdock  McLeod,  Donald  Crawford,  and  Thwnas 
Harold  to  the  Lawson  Mine  Limited  amounted  to  an  aban- 
donment of  the  agreement  for  settlement,  or,  if  not;  that 
the  plaintiffs,  Murdock  McLeod  and  Donald  Crawford, 
thereby  denuded  themselves  of  all  interest  in  the  property, 
the  subject  of  the  litigation,  and  therefore  have  no  status  to 
maintain  the  present  motion. 

The  alleged  perjury  of  Murdock  Mcl^eod,  the  alleged 
fraudulent  concealment  of  an  adjacent  discovery  by  Murdock 
McLeod  and  Donald  Crawford,  and  the  fact  that  a  patent 
in  fee  had  issued  to  Thomas  Crawford,  were  all  known  to 
Thomas  Crawford  himself  and  to  those  claiming  under  him 
before  the  disposition  of  this  action  in  the  Court  of  Appeal. 
The  matters  in  which  perjury  is  said  to  have  been  committed 
by  McLeod  were  fully  gone  into  at  the  trial.     The  defendant 
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Crawford  had  or  could  have  had  the  full  bei 
of  Appeal  and  in  the  Supreme  Court  of  an 
adjacent  discoveries  by  his  co-adventurers, 
sued  to  him  was,  in  fact,  made  a  part  of  th 
and  was  before  the  Court  of  Appeal  and  the 
With  the  fullest  information  as  to  all  th 
agreement  for  settlement  of  3rd  April  was 
executed  by  Crawford,  and  also  by  Messrs 
and  Bedells,  who  claim  under  him.  I  shou 
culty  in  declining  to  give  effect  to  any  obj( 
f  orcement  of  this  agreement  based  upon  the* 

Until  the  meeting  at  the  King  Edward  h< 
arranged  that  one-fifth  of  the  capital  stoc 
aside  as  working  capital,  the  agreement  of 
perhaps,  open  to  the  objection  that  it  was 
vague  and  uncertain.  But  since  at  that  mee 
to  be  set  aside  for  working  capital  was,  with 
of  all  persons  interested,  fixed  at  5  per  ce 
capitalization,  and  the  respective  shares  of  ft 
in  the  remainder  of  the  shares  were  also  a. 
objection  upon  this  ground  seems  to  be  enti 

It  was  argued  by  counsel  that  the  prop 
the  agreement  is  uncertain,  because  it  does  i 
elude  or  exclude  the  money  realized  from  th< 
the  ore  still  unsold  in  which  Herbert  Lawsor 
The  dismissal  of  the  appeals  to  the  Suprem 
affirmance  of  the  judgments  of  the  Court  o: 
are  provided  for,  make  it  clear  that  Lawson 
terest  under  that  judgment,  and  that  this  i 
included  in  the  property  dealt  with  by  the 
settlement. 

Though  the  Lawson  Mine  Limited  were  e 
proceedings  at  the  King  Edward  hotel  meetii 
their  resolution,  passed  after  Thomas  Crav 
diated  the  agreement  of  settlement,  accepting 
done  at  that  meeting,  and  binding  themseh 
the  arrangement,  may  not  be  effective  to  i 
which  the  company  could  enforce,  or  whic 
•forced  against  them,  the  company  are  willi: 
the  agreement,  and  have,  by  offering  to  Thorn 
shares  to  which  he  would  be  entitled  undei 
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enturers,  enabled  the  other  parties  to  perform  f ! .     •  &  |* 

indertaking  which  formed  the  consideration  f,      '  A 

iwf  ord's  promise  to  them  to  convey  his  inter-  |       i  -. 

pany.     It  is  his  co-adventurers,  to  whom,  if  [' 

of  3rd  April  is  valid,  he  did  bind  himself, 

mpany,  who  seek  to  enforce  that  agreement. 

any  may  not  be  bound  seems,  therefore,  im-  , 


is  not  asked  to  decree  the  formation  of  a 
company  is  already  formed,  and  all  the  de- 
;tlement  of  3rd  April  have  been  carried  out 
reyance  by  Thomas  Crawford  of  the  interest 
r  which  was  left  in  him  by  the  judgment  of 
ppeal. 

to  Thomas  Crawford  was  not  attacked  in  the 
e  contrary,  it  was  affirmed.  All  that  was 
have  it  determined  that  Thomas  Crawford 
led  three-quarters  of  the  property  covered  by 
rust  for  Murdock  McLeod,  Donald  Crawiord, 
sod. 

of  Thomas  Crawford  was  necessarily  the  sub- 
1  in  these  actions.  He  claimed  to  be  entitled 
interest  to  the  exclusion  of  John  McLeod, 
n  fee  of  the  entire  property  issued  to  him  was 
:  the  case  in  appeal.  The  judgment  of  the 
I  that  Murdock  McLeod,  Donald  Crawford, 
eod  had  each  a  one-quarter  interest  in  the 
warily  defined  the  interest  of  Thomas  Craw- 
other  claimant  before  the  Court,  as  limited 


lg  has  any  interest  under  Donald  Crawford, 
ntstanding,  and,  as  to  him,  the  agreement;  or 
f  course,  ineffectual.  That,  however,  is  no 
lould  not  be  binding  and  effectual  as  between 
t,  who  have  all  seen  fit  to  proceed  upon  the 
k  Armstrong,  had  no  interest  in  the  property, 
not  represented  upon  this  motion,  and  hi* 
5  affected  by  any  disposition  made  of  it. 

mces  by  Murdock  McLeod,  Donald  Crawford, 
irold  to  the  Lawson  Mine  Limited,  were  made 
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pursuant  to  and  for  the  purpose  of  carrying 
ment  of  3rd  April,  and  cannot  in  any  sense 
an  abandonment  by  these  parties  of  that  agi 
Murdock  McLeod  and  Donald  Crawford  may  1 
their  interests  to  the  Lawson  Mine  Limited, 
obligation  to  John  MeMartin,  whose  purchi 
have  obtained,  to  see  that  the  settlement, 
which  that  money  was  paid,  is  carried  in 
obligation  and  the  responsibility  in  damage 
entail,' in  my  opinion,  give  them  sufficient 
tain  the  present  application. 

If  I  felt  at  liberty  on  this  motion  to  de 
jections  to  the  validity  of  the  agreement, 
of  undue  pressure  brought  to  bear  upon  Mr  , 
of  independent  professional  advice  on  the 
Clarke  and  Crawford,  and  of  lack  of  understi 
ciation  of  the  purport  and  effect  of  the  docun 
them,  I  should  find  little  difficulty  in  dis] 
Mr.  Clarke  is  an  experienced  and  shrewd  sol 
the  assistance  of  Mr.  George  Henderson  8 
Crawford,  himself  a  business  man,  had  the  ad 
of  Mr.  Wallace  Nesbitt,  K.C.,  and  Mr.  Eugei 
in  the  Supreme  Court,  at  the  time  the  settle 
The  execution  by  Messrs.  Crawford  and  Ch 
sequent  agreement  of  6th  April,  and  their 
tacit  concurrence  in  the  proceedings  at  th 
hotel,  above  referred  to,  certainly  do  not  tei 
their  position  when  infringing  the  agreeme 
upon  these  grounds.  Since,  however,  for 
am  now  about  to  state,  I  am  of  opinion  th* 
not  jurisdiction  to  grant  plaintiffs'  motion, 
expressing  further  my  views  upon  these  mat 

That  the  Court  has  jurisdiction,  upon  m 
sees.  9  and  12  of  sec.  57  of  the  Judicature 
action  is  still  pending,  to  enforce  an  agre 
promise,  of  which  the  validity  is  admittec 
none  of  the  terms  are  dehors  the  action,  s 
clear,  though  in  at  least  one  recent  case  the  i 
vision  in  such  an  agreement  that  it  should 
of  Court  or  should  become  an  order  or  j 
Court,  was  the  reason ;  assigned  by  an  em 
holding  that  there  was  no  jurisdiction  to  pi 
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or  the  enforcement  of  a  compromise:  Graves 
L.  T.  N.  S.  420. 

imined  all  the  cases  referred  to  by  counsel  and 
both  in  England  and  in  Ontario,  m  which  the 
rce,  upon  summons  or  motion,  an  agreement 
romise  of  an  action  has  been  considered.  In 
lich  the  Court  has  made  such  an  order  as  the 
c  do  the  circumstances  at  all  resemble  those 
have  to  deal. 

ethier  with  justification  or  not,  counsel  for 
ford  contests  the  validity  of  the  agreement  for 
Mr.  Clarke  says  that  it  is  not  binding  upon  him 
le  agreement  deals  with  matters  which  would 

the  subject  of  any  judgment  pronounced  upon 
rived  in  the  actions.  Looking  at  the  agreement 
as  manifest  that  all  that  the  parties  contem- 
be  made  the  subject  of  a  judgment  is  contained 
mtence — "  We  agree  that  all  appeals  are  to  be 
aout  costs  here  or  below."  Thus  far  the  agree- 
ith  the  prosecution  of  the  litigation  and  with 
ter  of  that  litigation;  the  rest  of  the  agree- 
ng  for  the  formation  of  a  company  and  the 
it  of  its  stock  among  the  interested  parties, 
s  quite  dehors  the  records  in  the  actions.     Not 

no  provision  in  the  agreement  that  its  latter 
ecome  a  rule  of  Court,  or  shall  take  the  form 
t  or  order  of  the  Court,  but  the  very  form  of 
it  itself,  which  appears  to  distinctly  separate 
j  to  be  embodied  in  the  judgment  from  the 
indicates  an  intention  that  as  to  such  other 
ties  were  content  to  rely  upon  whatever  rights 
t  might  give  them,  apart  from  any  judgment 
Lg  actions.  If  it  had  been  intended  otherwise, 
effort  would  have  been  made  to  have  the  latter 

agreement  embodied  in  the  judgment  of  the 
irt  of  Canada  dismissing  the  appeals.  That 
done  affords  strong  presumptive  evidence  that 
Ended  that  these  terms  of  the  agreement  should 
itive  by  a  judgment  in  the  pending  actions.     . 

e  to  Scully  v.  Lord  Dundonald,  8  Ch.  D.  658; 
i  White  Lead    Syndicate  v.  Mclvor's  Patents. 

f.r.  no.  21 — 41a 
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7  Times  L.  E.  599;  Turner  v.  Green,  [1 
Baker  v.  Blaker,  55  L.  T.  725;  Hakes  v.  Ho< 
1877,  unreported,  referred  to  in  Eden  v.  Nai 

Eden  v.  Naish,  7  Ch.  D.  781,  is  the  oi 
the  Court  appears  to  have  dealt  upon  sun 
tions  raised  as  to  the  validity  of  an  agr 
promise,  and  to  have  enforced  an  agreemen 
summarily  notwithstanding  such  objectio; 
found,  upon  examinations  of  the  parties  an 
there  were  no  circumstances  which  entitled 
ing  the  motion  to  resist  its  performance,  and 
upon  which  the  validity  of  the  agreemenl 
were  not  well  founded.  The  agreement  d 
provision  that  it  should  be  made  a  rule  oi 
decision  is,  perhaps,  inconsistent  with  th* 
in  Graves  v.  Graves,  supra,  from  which  Ed 
however,  be  distinguished  because,  in  the  lat 
dissolution  of  partnership  had  been  pronou 
ence  directed  to  take  accounts,  pending 
promise  was  effected,  whereas  in  Graves  v.  ' 
had  been  discontinued.  The  compromi 
Naish,  moreover,  was  confined  to  an  ad; 
matters  involved  in  the  reference  under 
that  in  Graves  v.  Graves  went  beyo 
Neither  does  the  course  taken  by  Hall, 
v.  Naish,  seems  to  be  in  entire  harmony  ^ 
Fry,  J.,  as  expressed  in  In  re  Gaudet  Fre: 
Ch.  D.  882,  at  p.  885.  He  directed  that  a 
force  a  compromise  should  stand  over  unti 
the  agreement,  which  was  denied  by  the  re 
be  ascertained,  saying :  "  It  is  not  alleged  1 
question  of  fraud  or  misrepresentation.  I 
may  be  that  I  should  not  be  able  to  dispose  c 
ter  on  this  summons.  But,  if  there  is  no  su< 
question  at  all  as  to  the  validity  of  the  co: 
pears  to  me  that  I  can  dispose  of  the  who^ 
summons.  The  summons  must,  however,  s 
able  Leslie  to  make  out,  if  he  can,  his  case  ag 
of  the  agreement. " 

Neither  in  In  re  Gaudet  Fr&res  S.  S.  C 
v.  Naish  did  the  terms  of  the  compromise 
beyond  those  in  issue  upon  the  record,  tt 
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►laintiff  in  Eden  v.  Naish  to  the  contrary  not  be- 
in  the  judgment  of  Hall,  V.-C.     Moreover,  in  » 
ish  the  order  pronounced  seems  to  have  been  ; 
i  stay  of  proceedings.  ! 

t  v.  Endean,  9  Ch.  D.  259,  and  Emeris  v.  Wood- 
D.  185,  the  Court  held  that  a  party  contesting 
of  an  agreement  for  compromise  and  seeking 
de  cannot  obtain  that  relief  upon  a  summary  j 

Mr.  Daniell  in  his  Chancery  Practice,  7th  ed., 
er  stating  the  general  jurisdiction  of  the  Court  \ 

compromise  upon  motion,  says :  "  The  question,  \ 

iether  a  compromise  is  invalid  should  be  the 
separate  action,  and  cannot  be  determined  upon 
a  the  original  action." 

tanding  the  course  taken  in  Eden  v.  Naish,  there- 
of the  decisions  in  Gilbert  v.  Endean  and  Emeris 
I,  the  observations  of  Fry,  J.,  in  In  re  Gaudet 
Co.,  and  the  statement  of  Mr.  Daniell  in  his 
rk,  it  seems  to  me  at  least  doubtful  whether 
of  the  validity  of  an  agreement  for  compromise, 
mswer  to  a  motion  to  enforce  it,  can  be  deter- 
such  motion.  It  this,  however,  were  the  only 
the  way  of  the  applicants,  I  should  have  been 
lot  to  follow  Eden  v.  Naish,  at  least  to  direct 
pi  issue,  as  was  done  in  Rees  v.  Carruthers,  17 


s  as  Johnson  v.  Grand  Trunk  R.  W.  Co.,  25  0. 
aist  v.  Grand  Trunk  R.  W.  Co.,  22  A.  R.  504,  in 
1  settlements  arrived  at  before  or  pending  the 
set  up  in  bar  of  the  plaintiffs'  claims,  and  the 
validity  of  such  settlements  was  denied,  the 
ed  being  dealt  with  by  the  Court  at  the  trial, 
within  sec.  57  (12)  of  the  Judicature  Act.  They, 
3r  entirely  from  the  present  case,  and  afford  no 
i  disposition  of  the  present  motion. 

on  v.  Grand  Trunk  R.  W.  Co.,  however,  at  p. 

says  that  where  something  has  been  done  under 
it  which  renders  it  impossible  to  proceed  with 

action  without  first  getting  rid  of  the  settle- 
1  action  to  try  the  question  of  its  validity  seems 
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necessary.     The  judgment  entered  in  the 
seems  to  place  the  applicants  in  this  difficuli 

In  Pirung  v.  Dawson,  9  0.  L.  E.  248,  4 
the  terms  of  the  settlement  were  clearly  conJ 
in  controversy  in  the  action,  and  no  judgmei 
tered.  The  judgment  of  Meredith,  C.J., 
that  he  intended  his  decision  to  cover  only 
the  motion  might  be  regarded  as  analogous  ' 
judgment  on  the  pleadings. 

In  Eees  v.  Carruthers,  ubi  supra,  the  G 
52,  uses  language  which  seems  clearly  indicai 
that  the  jurisdiction  to  enforce  summarily  I 
be  confined  to  compromises  of  which  no  te 
what  is  in  controversy  in  the  action.  The  de< 
son  v.  Merritton  Wood  and  Pulp  Co.,  18  P.  ] 
consistent  with  this  view 

[Reference  to  Pryer  v.  Gribble,  L.  E.  10 
tain  v.  Rossiter,  11  Q.  B.  D.  123,  131;  Leggott 
Q.  B.  D.  287.] 

The  Court  of  Chancery  had  not  jurisdictio 
agreement  for  compromise  involving  matters 
those  appearing  on  the  record  in  the  cause 
Millington,  9  Hare  65;  King  v.  Pinsonneau 
C.  245,  258;  and  judgment  of  Malins,  V.-C.,  ir 
ble,  L.  R.  10  Ch.  at  p.  537. 

Sub-section  9  of  sec.  57  of  the  Ontario  « 
merely  enables  the  Court  to  give  effect  in  e 
equitable  rights  asserted  by  the  parties/which  ] 
have  been  grounds  for  restraining  proceedings 
or  injunction ;  it  further  affirms  the  jurisdicti( 
to  stay  proceedings  in  any  action  upon  summ; 
on  just  and  equitable  grounds.  The  jurisdic 
or  affirmed  by  this  sub-section  does  not  rea 
motion,  by  which  it  is  not  sought  to  restrain  i 
of  any  proceedings.  Under  sub-sec.  12 — the  < 
vision  invoked  by.  the  applicants: — the  Cou 
and  empowered  in  every  cause  or  matter  per 
to  grant  such  remedies  as  any  of  the  partiei 
entitled  to  "  in  respect  of  any  and  every  legi 
claim  properly  brought  forward  by  them  respe 
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ter.v  The  limitation  imposed  by  the  words 
excludes,  in  my  opinion,  from  the  purview  of 
ich  extraneous  matters  as  the  parties  have  in- 
Latter  portion  of  the  agreement  of  3rd  April, 

lay  be — and  I  think  it  is—-most  regrettable 
g  objections  apparently  unfounded  and  devoid 
>arties  opposing  the  present  motion  should  be 

>  other  persons  interested  to  the  expense,  trou- 
of  a  fresh  action  to  enforce  their  agreement, 

sason  why  the  Court  should  assume  a  jurisdic- 
>wever  advantageous  and  desirable  to  enable 
y  and  effective  justice  in  such  a  case  as  that 
i — in  other  cases  it  might  be  found  embarras- 
Dgerous— did  not  exist  before  the  Judicature 
not,  I  think,  conferred  by  that  enactment. 

aion,  I  have  not  jurisdiction,  upon  this  sum- 
after  final  judgment  has  been  entered  in  the 
lounce  a  judgment  or  order  for  the  enf orce- 
unperformed  terms  of  this  compromise  (the 
ch  is  denied) — terms  not  covered  by  such  final 
ms  which  the  parties  have  not  agreed,  and  ap- 
ot  intend,  should  be  made  a  rule  or  judgment 
n  these  actions — and,  above  all,  terms  which 
ded  in  the  relief  claimed  in  the  actions  them- 

>  not  such  as  are  u  within  the  ordinary  range 
d  such  an  action,"  and  in  enforcing  which  the 
adjudicate  upon  equities  distinct  from  those 
the  records." 

n  must,  therefore,  be  refused. 

as  the  costs  incurred  npon  this  application 
f  largely  increased  by  issues  raised  by  def  end- 
upon  which  he  entirely  fails,  I  do  not  think 
ko  an  order  for  costs. 


1* 


*n 
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Anglin,  J.  October 

WEEKLY  COURT. 

LAWSON  v.  CBAWFOED. 

Injunction — Interim  Order — Contract — Prima  J 

Motion  by  plaintiffs  for  an  interim  injunctio 
defendant  from  interfering  with  the  operations 
tiffs  in  respect  of  the  mining  properties  in  que< 
Leod  v.  Crawford  and  McLeod  v.  Lawson,  su 
suance  of  the  agreement  of  3rd  April,  1907,  n 
the  opinion  in  those  cases. 

G.  H.  Watson,  K.C.,  for  plaintiffs. 
S.  E.  Clarke,  for  defendant. 

Anglin,  J. : — The  agreement  of  3rd  April,  1! 
facie  binding  uf>on  defendant.  Having  regan 
circumstances  disclosed  in  the  evidence  upon 
it  seems  to  me  improbable "  that  he  can,  upon 
on  which  he  impugns  the  validity  and  efficacy  o 
ment,  eventually  succeed  in  obtaining  relief  fr 
miy  opinion  in  McLeod  v.  Crawford  and  McLea 
supra.) 

If  the  agreement  is  good,  the  defendant,  tho 
the  legal  title  to  it,  has  no  beneficial  interest  in 
in  question.  Until  he  has  been  relieved  fron 
ment,  he  should  not,  I  think,  be  permitted  to  ii 
or  hinder  the  operations  of  the  plaintiffs. 

The  injunction  will  be  continued  to  the 
of  the  motion  will  be  costs  in  the  cause. 


i 
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1  ;'i 

October  12th,  1907.                          ; 

•  H: 

DIVISIONAL  COUBT. 

. 

ALLAN  v.  PLACE. 

, 

ivistonal  Court — Covaity  Court  Appeal — Time — 
of  Judgment  Appealed  against — Date  of  Notifi- 
Parties. 

r  plaintiff  to  quash  an  appeal  by  defendant  from 
Lt  of  the  County  Court  of  Welland  upon  an  in- 
ssue,  on  the  ground  that  the  appeal  was  not 
r  the  first  sittings  of  a  Divisional  Court  com- 
pter the  expiration  of  one  month  from  the  judg- 
,  or  decision  complained  of,"  as  prescribed  by 
3  County  Courts  Act,  B.  S.  0.  1897  ch.  55. 

Imer,  for  plaintiff. 
y,  for  defendant. 

ment  of  the  Court  (Mulock,  C.J.,  Anglin,  J., 
was  delivered  by 

J.: — The  interpleader  issue  was  tried  in  the 
t  in  June,  and  judgment  was  reserved,  no  date 
>r  its  delivery.  Subsequently  the  County  Court 
d  the  record  to  the  clerk  of  the  Court,  with  an 
of  his  findings,  dated  17th  July,  1907. 

>rial  does  not  disclose  upon  what  day  the  Jiadgc 
ord  so  indorsed  to  the  clerk,  but  it  was  stated 
this  occurred  on  the  12th  or  13th  September 
events,  the  clerk  first  notified  defendant's  soli- 
judgment  on  13th  September,  and  they  were  un- 
arare  that  any  judgment  had  been  pronounced. 
>eal  was  served  on  23rd  September  k  and  the  ap- 
f  set  down  for  the  October  sittings  of  the  Divi- 


m  v.  Swayzie,  31  0.  R.  256,  Armour,  C.J.  de- 
judgment  of  a  Divisional  Court,  said  obiter, 
discussing  sec.  57  of  the  County  Courts  Act: 
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"  If  the  judicial  opinion  or  decision,  oral  or  w 
pronounced  or  delivered  in  open  Court,  then 
said  to  be  pronounced  or  delivered  until  the 
notified  of  it" 

With  great  respect,  I  may  be  permitted  to 
common  sense  view  of  the  law  commends  itsel 
my  judgment. 

Motion  dismissed  with  costs  to  defendant 
of  the  appeal. 


THE 
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TORONTO,  OCTOBER  24,  1907. 


No.  23 


October   15th,  1907. 

divisional  court. 

FATJiTS  y.  WILSON. 

vn,t  Conveyance — Ante-nuptial  Marriage  Settlement 
lion  by  Execution  Creditor  to  Set  aside — Fraudulent 
rt  of  Settlor— Knowledge  of  Intended  Wife  of  Claim 
xecution  Creditor— Bona  Fide*— Absence  of  Knotv- 
of  Fraudulent  Purpose — Letter  of  Intended  Wife 
inding  Settlement. 

;al  by  plaintiff  from  judgment  of  Mabee,  J.,  adte 

'.  Dayis,  for  plaintiff. 

Holman,  K.C.,  for  defendants  Alice  Emily  Wilson 
trustees. 

Court  (Meredith,  C.J.,  MacMahon,  J.,  Teetzel, 
iBsed  the  appeal  with  costs. 


ight,  Master. 


October  16th,  1907. 


CHAMBERS. 

MOTJNTJOT  v.  SAMBLLS. 

— Statement  of  Claim — Undue  Extension  of  Indorse- 
of  Writ  of  Summons — Inconsistent  Cause  of  Action 
Hon  to  Set  aside  WiU—<Contract  of  Testator  with 
\ — Property  Wrongfully  Obtained  from  Testator  in 
Afetime — A  mendment. 

►n  by  some  of  the  defendants  to  strike  out  part  of 
ment  of  claim, 
x.  o.w.b.  no.  23—42  + 
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H.  E.  Rose,  for  the  applicants. 

"    W.  E.  Middleton,  for  the  other  adult  dc 

M.  C.  Cameron,  for  the  infant  def endan 

S.  H.  Bradford  and  W.  H.  Harris,  Port 
tiff. 

The  Master: — The  plaintiff  in  her  \ 
asked  only  to  have  the  last  will  and  testame 
•ells,  dated  8th  October,  1906,  declared  n 
well  as  all  preceding  wills  of  said  John  ! 
statement  of  claim  she  makes  two  additio 
first  is  that  her  father,  the  said  John  Samel 
promised  that  if  she  would  work  for  him  8 
aired  her  services,  he  would  give  her  an  equ 
brothers  and  sisters  of  his  property  at  his 
leges  that  she  performed  the  work  as  request 
and.  is  therefore  entitled  to  such  equal  sha 

The  will  is  not  produced.  It  may  be  & 
allegation  is  correct,  that  it  only  gave  her 
value  of  the  estate  is  probably  about  $25,( 
tiff  is  one  of  7  children  of  the  deceased.  1 
alleges  that  defendant  John  Samells  jr.,  w 
executors,  after  the  making  of  the  will  of  8t! 
was  the  day  before  the  testators  death,  by 
procured  from  his  father  certain  notes  of  '. 
father,  to  a  large  amount,  so  depleting  the 

Some  of  the  defendants  are  moving  a| 
ment  of  claim,  on  the  grounds:  (1)  that  thes 
are  an  undue  extension  of  the  indorsement  < 
(2)  that  in  any  case  they  are  causes  of  acti< 
be  united  with  each  other,  or  with  the  cl 
on  the  writ.     .     .     . 

If  the  claim  to  have  it  declared  that  ] 
died  intestate,  for  want  of  testamentary  ca 
the  Court  will  order  administration. 

Until  this  initial  question  has  been  de< 
two  claims  cannot  be  prosecuted. 

The  first  can  only  be  usefully  made  agaii 
if  the  will  is  established.  If  the  wills  ar 
plaintiff  would  share  equally  with  her  brot 
on  the  intestacy,  and  her  claim  would  be  m 
fied.  At  any  rate,  it  can  only  be  made  agai 
pointed  personal  representative  of  the  decea 
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ays  there  is  none,  as  the  letters  probate  should 
I  all  previous  wills  set  aside, 
claim  is  not  one  that  she  herself  can  make 
It  nrost  be  made  by  the  personal  representa- 
tate,  as  in  him  alone  would  the  right  of  such 
rested.  See  Fairfield  v.  Boss,  4  0.  L.  E.  534, 
Jl.     At  present  it  is,  therefore,  doubly  objec- 

there  is  a  duly  qualified  representative  or 
3,  they  refuse  to  take  action  in  regard  to 
ged  to  have  been  fraudulently  obtained  from 
;he  plaintiff  will  not  be  without  remedy,  as  she 
against  the  executors  or  administrators  for  a 
perhaps  they  would  assign  the  claim  to  her  and 
prosecute  it  if  she  thought  it  worth  while  to 
lot  necessary,  in  the  view  I  have  taken,  to  Con- 
or not  the  statement  of  claim  in  the  above 
undue  extension  of  the  indorsement,  nor  the 
of  the  defendants  not  having  appeared,  and 
■  having  been  served  with  the  statement  of 
quite  clear  that  for  the  foregoing  reasons  the 
jected.to  should  be  struck  out  and  the  prayer 
ided  accordingly. 

f  these  motions  will  be  to  the  defendants  in  the 
plaintiff  so  prefers,  she  may  amend  the  state- 
otherwise  as  she  may  be  advised;  as,  e.g.,  by 
claim  to  an  equal  share  of  the  estate  under  the 
ct  with  the  deceased,  and  abandon  the  claims 
otters  probate  set  aside  and  the  deceased  de- 
died  intestate. 


Master.  October  16th,  1907. 

chambers. 

PIPER  v.  ULREY. 

dement  of  Claim — Embarrassment — Multifari- 
ess — Irrelevancy —  Pleading  Evidence. 

defendants  Ulrey  and  Marskey  to  strike  out 
•aphs  of  the  statement  of  claim  as  being  em- 
td  a  similar  motion  bv  defendant  Barber. 
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A.  B.  Marine,  for  defendants  XJIrey  and  '. 
Gk  B.  Strathy,  for  defendant  Barber. 
E.  Gillies,  for  defendants  Lennox  and  1 
Casey  Wood,  for  plaintiffs. 

The  Master: — After  reading  through  tl 
claim  as  now  amended,  and  considering  thi 
counsel,  I  am  of  opinion  that  it  should  no 
with.  The  basis  of  the  action  is  the  allega 
paragraph  that  "the  plaintiffs  and  the  de 
and  Marskey  agreed  to  join  together  as  a  sy 
purchase  or  acquisition  of  options  or  mininj 
Larder  Lake  district,  the  said  parties  to  be 
ested  in  the  said  syndicate/'  Then  follows 
what  was  done  by  these  two  defendants  in  pu 
agreement,  which  resulted  in  the  formation 
of  which  the  defendants  Lennox  were  two  o: 
tors;  how  that  certain  localities  were  sold  1 
for  $126,000  cash  and  1,100,000  of  the  sha 
company,  as  fully  paid  up,  and  that  plaint 
to  a  share  in  these  transactions.  There  are 
that  these  two  defendants,  XJIrey  and  Marsto 
to  the  defendants  Lennox,  Eyerson,  Barber 
defendants,  without  consideration,  and  that  e 
taken  by  them  all  with  knowledge  on  their  \ 
ters  hereinbefore  set  forth,  and  with  notice  < 
rights.  Barber  is  also  made  a  defendant,  o: 
that  Ulrey  and  Marskey,  or  the  directors,  i 
tion,  g&ve  him,  as  managing  director  of  th< 
Limited,  an  option  for  8  months  (from  11th 
on  800,000  shares  at  25  cents  a  share,  and  1 
given-  194,319  shares  on  condition  of  his  sh 
he  might  make  on  the  800,000  shares  with  1 
key,  in  which  profits  plaintiffs  claim  to  shar 

In  view  of  the  case  of  Evans  v.  Jaffray, 
it  does  not  seem  that  this  statement  of  claim 
multifarious. 

The  plaintiffs  claim  to  be  entitled  to  i 
of  all  these  shares  and  of  the  moneys  realize 
Marskey.  Therefore,  all  the  present  defend* 
sarily  be  before  the  Court  if  the  plaintiffs  ar 
to  the  relief  asked  for. 


C LIS  DELL  v.  LOVELL. 
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is  based  on  partnership,  and  the  defendants 
-rskey  are  charged  with  violating  the  known 
laintiffs,  and  the  other  defendants  are  alleged 
with  them  and  aiding  them  in  what  the  plain- 
tier  trnly  or  not  cannot  now  be  inquired  into) 
t  scheme  to  deprive  plaintiffs  of  their  rights, 
lent  of  claim  is  longer  than  usual,  but  it  is 
j  objectionable  on  that  account.  If  any  of 
\  are  irrelevant  in  def endants'  view,  they  can 
tiem  alone.  Blake  v.  Albion  Life  Insurance 
).  94,  compared  with  the  previous  decision  in 
>  found  in  35  L.  T.  269  and  45  L.  J.  C.  P.  663, 
ngerous  it  is  to  strike  out  matters  as  being, 
ill,  only  evidence,  which  are  afterwards  found 
►ns  of  some  of  the  material  facts  on  which  a 
eds.     See  too  Millington  v.  Loring,  6  Q.  B. 

ons  against  the  statement  of  claim  are  dis- 

in  cause  to  plaintiffs. 

s  should  plead  in  a  week.    .    .     . 

a  similar  case  of  Lee  v.  Meehan,  17th  March, 

orted,  affirmed  on  appeal  by  Meredith,  C.J., 

ee  Chambers  book,  No.  27,  p.  134. 


s 


s: 


October  18th,  1907. 


CHAMBERS. 


CUSDELL  v.  LOVELL. 


■Striking  out — Separate  Sittings  for  Jury  and 
Nonjury  Cases — Practice. 

defendants  Lovell,  McKenzie,  and  the  Domin- 
3o.,  for  an  order  striking  out  the  jury  notice 
ad  by  plaintiffs. 

ike,  K.C.,  for  the  applicants. 

,  K.C.,  for  defendants  Case  and  the  Case  Co. 

on,  for  defendant  Millar. 

ey,  for  plaintiffs. 

w.b.  ho.  22— 42a 
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Britton,  J.: — The  plaintiffs  claim,  inter  alia,  that  an 
agreement  between  the  defendant  Lovell  and  the  Dominion 
Brewery  Co.,  dated  13th  February,  1907,  for  the  sale  and 
transfer  of  the  brewery  property  therein  described,  should 
be  set  aside  as  fraudulent  and  void  as  against  plaintiffs,  and 
that  plaintiffs  be  declared  to  be  entitled  to  a  one-eighth  share 
each  in  said  property,  etc.,  etc. 

Looking  at  the  pleadings,  and  reading  the  judgment  of 
JJiddell,  J.  (ante  203),  upon  a  motion  to  compel  answers  by 
some  of  the  defendants  upon  examination  for  discovery,  and 
considering  all  that  was  urged  by  counsel  upon  the  argu- 
ment, I  am  unhesitatingly  of  the  opinion  th$t  the  issues  here- 
in should  be  tried  without  a  jury.  In  any  view  of  the  case, 
I  cannot  think  that  a  Judge  in  dealing. with  any  of  the  al- 
ternative claims  of  the  plaintiffs  would  be  assisted  by  air 
tempting  to  get  the  findings  of  a  jury  .upon  the  issues  of  fad 

It  is  plainly  a  case  in  which  a  Judge  at  the  trial,  unless 
for  some  special  reason  to  the  contrary,  not  now  appearing, 
would  strike  out  the  jury  notice.  That  being  so,  and  as 
the  venue  is  laid  in  Toronto.  I  must  follow  Montgomery 
v.  Ryan,  13  0.  L.  R.  297,  8  0.  W.  R.  855.  This  case  is 
expressly  in  point. 

Order  to  go  striking  out  jury  notice.  Costs  in  the  cause. 
.     **l 

Riddell,  J.  October  18th,  1907. 

TRIAL. 

HTJNTON  v.  COLEMAN  CO. 

Contract — Work  and  Labour — Construction — Rate  of  Pay- 
ment— "  Clear  "  —  Wages  —  Waiver  —  Counterclaim — 
Damages — Reference — Costs. 

Action  to  recover  a  balance  of  the  contract  price  for 
work  done  by  plaintiff  for  defendants.     Counterclaim  for 


S.  A.  Jones,  for  plaintiff. 

A.  G.  Slaght,  for  defendants. 

Riddell,  J. : — I  find  as  fact  that  the  plaintiff  had  agreed 
with  the  manager  of  the  defendant  company  to  sink  two 
shafts  straight  down  5  ft.  x  7  ft.  dear  and  50  ft.  d£ep.  for 
$25  per  foot:  that,  upon  being  shewn  the  locus  of  the  two 
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shafts,  he  refused  to  go  on  with  them;  that  then  it  was  agreed 
that  he  should  sink  the  other  at  the  same  price;  and  that  he 
was  told  that  a  written  contract  would  be  prepared  and  sub* 
mitted  to  him  by  Mr.  M.,  the  solicitor  and  one  of  the  direc- 
tors of  the  company. 

By  mistake  the  contract  was  drawn  up  at  $30  per  foot, 
and  upon  this  being  shewn  to  the  plaintiff,  he  attempted 
to  bribe  the  manager  of  the  company  to  accede  to  the  in- 
creased price,  but  the  manager  refused.  The  plaintiff  then 
took  the  document  and  signed  it  and  handed  it  to  the  solici- 
tor of  the  company.  The  document  was  never  executed  by 
the  company,  and  never  was  accepted  by  the  company  or  by 
any  one  authorized  by  the  company — the  manager  insisted 
that  the  terms  were  $25  per  foot,  and  at  no  time  was  there 
any  agreement  to  pay  any  larger  sum. 

The  plaintiff  went  on  and  sank  one  shaft  to  the  required 
depth,  and  at  all  points  in  the  shaft  there  was  a  clear 
opening  of  5  ft  x  7  ft,  that  is,  speaking  mathematically, 
a  right  parallelogram  could  at  any  point  be  described  with- 
in the  shaft  without  cutting  the  sides.  The  shaft  was  not 
straight,  however,  but,  following  the  vein,  it  curved  around, 
forming  what  was  called  a  "  belly ." 

The  plaintiff  claims  the  balance  of  the  sum  of  $1,500, 
being  for  50  feet  at  $30  per  foot.  The  defendants  assert 
that  the  price  should  be  $1,250,  and  that  they  are  entitled 
to  damages  for  the  cost  of  cutting  away  the  "  belly." 

The  plaintiff's  claim,  I  think,  cannot  succeed — he  knew 
that  the  defendants  were  not  willing  to  pay  more  than  $25 
per  foot,  and  he  cannot  now  insist  upon  being  paid  more. 

In  Moore  v.  Maxwell,  2  C.  &  K.  554,  a  supercargo  had 
sailed  to  Oolobar  in  charge  of  ship  "  A,"  his  commission  be- 
ing 5  per  cent.  Some  time  after  his  departure,  his  princi- 
pals despatched  another  ship  "  B  "  to  Colobar,  with  instruc- 
tions to  the  supercargo  already  there  to  find  a  cargo  for  her, 
and  offered  him  in  connection  with  ship  "  B  "  a  commission 
of  2£  per  cent  He  wrote  to  his  principals  rejecting  this  2} 
per  cent,  commission,  but,  notwithstanding  this,  he  proceeded 
to  load  "  B,"  thinking  that  the  best  course  for  his  principals. 
It  was  held  that  he  could  recover  only  2\  per  cent,  in  respect 
of  the  cargo  of  "B." 

The  present  case  is  stronger  against  the  plaintiff  than  the 
case  in  2  C.  &  K.  See  also  Cavanagh  v.  Glendinning,  10 
O.  W.  B.  475,  in  the  Court  of  Appeal. 
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The  next  and  only  remaining  point  is  the 
of  the  word  "clear."  On  the  evidence  I  fin 
evidence  I  should  have  found,  that  a  shaft  ii 
"  clear  "  only  when,  whether  vertical,  oblique, 
it  could  be  described  (mathematically  speaki 
parallelopipedon  5  f t  x  7  ft. 

A  third  point  I  do  not  think  necessary  to 
even  on  that  ground,  as  at  present  advised,  1 1 
tiff  should  fail.  Whether  the  contract  was  o 
it  was  a  term  that  the  last  25  per  cent,  of  the 
should  not  be  paid  without  "  production  of  si 
dence  that  all  wages  and  material  has  been  pi 
after  trial  there  remained  some  wages  unpa 
timfe  was  there  or  could  there  be  "evidence 
had  been  paid  for." 

Nothing  done  by  the  defendants,  in  my  vi< 
a  waiver.  The  plaintiff  then  fails.  In  respec 
terclaim  I  am  not  entirely  satisfied  with  the  i 
removing  the  "belly."  If  both  parties  ag« 
that  at  $500;  but  either  party  may  have  a  re 
own  peril,  in  which  case  I  shall  reserve  to  m; 
tions  of  future  costs  and  further  directions, 
will  pay  the  costs  of  action  and  counterclaim 
eluding  judgment. 

With  this  adjudication,  the  parties  can,  n< 
upon  the  proper  judgment  to  be  drawn  up;  if 
spoken  to.  The  parties  will  have  until  31st  0< 
cise  the  option  to  take  a  reference. 


Octobe: 

divisional  court. 

Re  HALLIDAY  AND  CITY  OF  OCT 

Municipal  Corporations — Ontario  Shops  Reg 
Early  Closing  By-law  Affecting  Class  of  1 
for  Passing — Application  of  Members  of  C\ 
— Computation— Certificate  of  Clerk  of  1 
Withdrawal  of  Names  of  Applicants — Quasi 

Appeal  by  the  city  corporation  from  ordei 
J.,  ante  46,  quashing  by-law. 

Taylor  McVeiiy,  Ottawa,  for  appellants. 

J.  R.  Code,  for  Halliday. 


F RETT 8  v.  FRETTS.  413 

it  (Meredith,  C.J.,  MacMahon,  J.,  Teetzel, 
the  appeal  with  costs. 


i 

\ 

October  19th,  1907.  j 


TRIAL. 

FEETTS  v.  FRETTS. 

of  Land  by  Father  to  Son  —  Mother  Joining 
)  Bar  Dower  —  Absence  of  Consideration  — 
\ce  —  Action  by  Mother  against  Son  for  Dower 
h  of  Father. 

dower, 
rrington,  K.C.,  for  plaintiff, 
ter,  Belleville,  for  defendant 

J.: — Plaintiff  is  the  mother  of  defendant  and 
the  late  William  Ryerson  Fretts.  The  de- 
was  the  owner  of  considerable  real  estate, 
e  was  desirous  of  giving  to  defendant  the  land 
imposed  of  some  50  acres,  part  of  lot  19  in  the 
l  of  the  township  of  Fredericksburg, 
md  wife  did  not  live  on  the  most  harmonious 
flband  from  all  the  evidence  having  been  an 
and  overbearing  man.  In  October,  1902,  he 
)8  "  commanded  "  is  the  better  word — his  wife, 
Laintiff,  to  join  in  a  deed  to  defendant,  their 
Dperty  already  mentioned.  Without  independ- 
t,  as  I  think,  understanding  the  effect  of  what 
;ave  way  to  the  urging  of  her  husband,  and 
deed  to  bar  her  dower.  No  consideration  was 
this  conveyance,  but  I  think  plaintiff  was  at 
ing  that  defendant  should  have  this  property. 
3  conclusion  upon  her  own  evidence,  and  add 
r  evidence  and  that  of  def endent  and  his  wife 
the  evidence  of  plaintiff  should  be  accepted, 
nd  died  in  1906,  and  in  his  will  appear  certain 
the  benefit  of  his  wife.  She  did  not  and 
it  these  in  lieu  of  her  dower,  and  this  action  is 
ower  in  the  land  already  mentioned.  At  the 
ressed  her  willingness  to  accept  even  $50  a 
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year  from  her  son,  the  defendant,  but  he  re 
a  dollar. 

I  am  unable  on  the  evidence  to  find  that  d 
anything  to  do  with  procuring  the  deed,  or  that 
obtained  by  fraud,  or  such  pressure  as  the  la^ 
fore  it  can  be  called  coercion,  or  that  plaintiff  d 
stand  the  effect  of  the  deed,  or  that  the  deed 
dent.     Therefore,  I  think  plaintiff  must  fail. 

The  cases  have  all  been  gone  into  by  the  " 
Divisional  Court  in  Jarvis  v.  Jarvis,  in  pari 
9  0.  W.  R.  903,  and  it  would  serve  no  useful 
through  them  again.  That  case  has  been  a 
Court  of  Appeal  and  stands  for  judgment,  s 
think  that  the  appeal  can  turn  upon  any  poir 
the  case  now    under  consideration. 

"Of  the  wisdom  of  the  act  it  is  not  for 
That  every  man  " — and  I  add  every  woman — " 
tis  and  not  subject  to  improper  exercise  of  in 
judge  of  for  himself :"  per  Van  Koughnet,  C. 
v.  Corrigan,  15  Gr.  341. 

The  defendant  in  this  case,  as  in  many  otto 
be  left  to  the  court  of  public  opinion.  The 
son  who  refuses  to  contribute  a  dollar  to  the 
comfort  of  his  aged  mother,  when  he  has  rece 
enjoys  the  benefit  of  her  self-abnegation,  and 
excuse  that  he  thinks  she  does  not  need  it,  ie 
tunately  seldom  comes  before  the  Courts — and 
it  is  not  in  my  power  to  do  more  than  to  ref< 

There  will  be  no  costs. 


RlDDELL,  J.  OCTOBE] 

TRIAU 

WARREN  v.  MACDONNELL. 

Master  and  Servant  —  Injury  to  Servant  ai 
Death  —  Negligence  —  Railway  —  Person 
Workmen's  Compensation  Ad  —  Res  Ipsa 

Action  to  recover  damages  for  the  death  o 
defendant  owing  to  the  negligence  of  defendai 

T.  W.  McGarry,  Renfrew,  for  plaintiff. 

J.  E.  Jones,  for  defendant. 
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ll,  J. : — The  deceased  was  an  employee  of  defend- 
s  a  railway  contractor  engaged  in  the  construction 
the  Temiskaming  and  Northern  Ontario  Railway. 

of  deceased  was  simply  that  of  repairing  cars, 
ee  of  the  accident  there  was  a  switch  off  the  main 
i  railway,  upon  which  switch  cars  were  placed  by 
for  the  purpose  of  repair.  Upon  the  occasion  in 
here  was  more  than  one  car  upon  this  switch, 
st  to  the  switch  being  but  a  few  feet  away  from 
on  with  the  main  line.  The  deceased,  according 
dence  which  the  jury  must  have  believed,  was  in 
oon  working  under  one  of  these  cars.  An  engine 
>ndant,  in  charge  of  the  foreman,  proceeding  slowly 

miles  per  hour  along  the  main  line,  was  not  in- 
go  upon  the  switch,  but,  by  reason  of  the  switch 
pen,  the  engine  ran  in  a  few  feet  upon  the  switch, 
L  the  car  under  which  the  unfortunate  deceased 
le  sustained  injuries  resulting  in  his  death. 

trial  various  grounds  of  negligence  were  relied 
plaintiff.  It  was  contended:  (1)  that  defendant 
ve  had  a  different  and  more  efficient  kind  of 
)  that  the  foreman  or  the  engine-driver  should 
a  the  whistle  or  given  some  other  warning  of  the 
>f  the  engine;  and  (3)  that  there  should  have  been 
al  placed  upon  the  car  when  the  deceased  was 
uder  it  to  warn  the  engine-driver  upon  the  engine, 
the  jury  (rightly  as  it  seems  to  me)  negatived, 
itended  by  defendant  that  the  deceased  had  been 
e  foreman  and  by  one  McLeod  not  to  go  to  the 
hich  he  was  when  the  accident  happened;  this  the 
lieved. 

wer  to  questions  the  jury  found  that  the  casualty 
L  by  the  negligence  of  defendant;  that  such  negli- 
"  by  the  party  or  persons  who  were  in  A.  R.  Mac- 
jmploy  and  who  were  in  charge  of  the  yard  and 
•ks,  should  have  seen  that  the  switch  was  kept 
rpon  the  evidence  we  do  not  know  the  name  of  the 

his  name  does  not  appear  in  the  evidence." 
Id  appear  by  the  evidence  that  one  Stewart,  the 
ready  referred  to,  was  in  charge  of   the  repair 

to  that  extent  at  least  in  charge  of  the  yard. 
iave  entirely  disbelieved  Stewart  in  one  particular, 
nay  have  doubted  his  evidence  in  this  particular 
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also;  and  so  have  said  that  they  "  do  not  upoi 
know  the  name  of  the  party."  However  that 
clear  that  some  one  there  was  who  was  in  charj 
in  the  employ  of  the  defendant,  and  it  is  not  j 
this  was  the  deceased.  Such  person  would  b 
meaning  of  the  Workmen's  Compensation  for 
sec  2  (5),  a  "  person  in  the  service  of  the  emp 
the  charge  or  control  of  .  .  .  points  . 
railway,"  and  therefore  one  for  whose  neglig 
ployer  is  liable. 

The  sub-section  has  received  consideratic 
cases.  Cox  v.  Great  Western  E.  W.  Co.,  9  ( 
Gibbs  v.  Great  Western  E.  W.  Co.,  11  Q.  E 
McCord  v.  Cammell,  [1896]  A.  C.  57,  may  I 
as  shewing  the  inclination  of  the  Courts  to  gi 
interpretation  to  the  words  of  the  sub-secti 

I  think,  too,  that  the  jury  were  well  justif 
that  the  fact  that  the  switch  in  question  wa 
being  no  explanation  as  to  how  the  switch  had 
or  as  to  how  it  was  still  open  at  the  time  of 
indicated  negligence  in  the  person  in  charge  oJ 

It  may  very  well  be  that  plaintiff  might 
upon  the  principle  of  res  ipsa  loquitur,  as 
Meenie  v.  Tilsonburg,  etc.,  E.  W.  Co.,  5  0.  W 
W.  E.  286,  955,  and  cases  cited. 

There  will  be  judgment  for  plaintiff  for 
found  by  the  jury,  viz.,  $1,400,  and  full  costs  oi 
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ht.    Master.  October  21st,  1907. 

chambers. 
JLEK0UX  v.  SCHNUPP. 

COBEECTION. 

p.    612,  ante,  line  5  should  read — 
ceroid  "be  described  (mathematically  speaking)  a  right i 
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s  examination  for  discovery  defendant  admitted  the 

L- 

as   then  asked: — 

[    believe  you  asked  her  to  marry  you?     A.  I  refuse 
r    on    the  advice  of  counsel." 

[~>id  von  ask  her  to  marry  you  before  you  had  con- 
vitb  her?  A.  We  refuse  to  answer  the  question." 
e  action  had  been  for  breach  of  promise,  such  a 
^roxild  have  been  relevant  under  Millington  v.  Lor- 
J*.    D.   190.     Here,  however,  it  does  not  seem  ad- 

>ronce  to  Tullidge  v.  Wade,  3  Wils,  18.  ] 
rvfion    under  promise  of  marriage  may  increase  the 
iri    an   action  for  breach  of  promise;  but  the  con- 

3C_    o.w.r.  no.  28—43 
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verse  does  not  hold.  This  is  not  one  of  "  th 
of  time  and  place  when  and  where  the  tres] 
of  took  place  which  properly  affect  the  da 
said  by  Bathurst,  J.,  in  Tullidge  v.  Wade. 

As  defendant  has  admitted  the  seductioi 
plaintiff  to  consider  if  there  is  any  need  for 
examination.  .  I  express  no  opinion,  howevei 

The  motion  now  made  will  be  dismissed  v 
cause  to  defendant. 


Britton,  J. 


Octoe 
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UNION  TRUST  CO.  v.  O'REI] 

Mortgage — Sale  under  Judgment  of  Court- 
tion  Sale — Subsequent  Sale  by  Tender  — 
Price — Validity  of  Sale — Special  Grounc 
ing — Irregularities. 

Appeal  by  infant  defendants  from  the 
of  the  local  Master  at  Ottawa,  dated  24th  S< 

F.  W.  Harcourt,  for  infants. 

O.  F.  Henderson,  Ottawa,  for  purchaser, 
non. 

W.  N.  Tilley,  for  plaintiffs,  and  for  the 
bus  Co.,  execution  creditors  of  Philip  O'Reilli 

Britton,  J.: — The  appeal  is  simply  up 
that  the  offer  of  F.  W.  McKinnon  is  insuf 
equal  to  the  value  of  the  land  and  premises 
this  action. 

Pursuant  to  the  judgment  and  order  for 
perty  was  offered  for  sale  at  auction  at  the 
Ottawa  at  noon  on  13th  September,  1907. 

It  was  offered  subject  to  all  taxes,  local 
street  sprinkling,  and  snow  cleaning  rates, 
due  thereon  after  31st  December,  1906,  and 
after  the  30th  June,  1907,  and  to  a  reserve 
the  Master,  and  subject  to  the  conditions  of 
ti  semen  t. 
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is  apparently  well  advertised;  there  were  at 
s  present;  the  bidding  opened  at  $4,000,  and 
gh  28  bids  to  $6,750,  which  was  the  highest 
d  price  had  been  fixed  higher  than  the  $6,750, 
ty   was   withdrawn  and  the  attempted   sale 

»ted  sale  was  conducted  by  the  Master  in  a 
proper  manner,  and  afterwards  tenders  were 
was  quite  proper.  A  sale  by  tender  is  well 
?.  On  24th  September  the  trustee,  in  pre- 
ors  for  the  parties,  and  after  notice  to  the 
it,  considered  the  tenders  and  accepted  the 
«,  namely,  that  of  Frederick  W.  McKiwnon 
1  declared  the  property  sold  to  him  for  that 
unnon's  offer  was  subject  to  the  same  terms 
le,  and  generally  which  were  in  force  at  the 
;empted  sale  by  auction.  The  proposed  pur- 
question,  was  acting  in  good  faith.  There 
Ling  offer  on  the  part  of  any  one  to  give  an 
,  but,  upon  the  facts  before  me,  it  may  be 
now,  persons  may  be  found  willing  to  take 
;age  security  from  the  plaintiffs,  and  give  the 
ther  time,  and  very  likely  a  purchaser  could 
who  would  pay  something  in  excess  of  $9,060 
ty.  There  is  certainly  a  wide  divergence  of 
valuators  who  have  made  affidavits  herein. 
>inion  that  special  grounds  must  now  be  es- 
ting  the  validity  of  the  sale,  before  the  bid- 
opened.  The  cases  cited  in  Holmested  & 
d.,  under  Eule  732,  shew  that  now  the  mere 
r  the  ability  to  get,  an  increased  price  is  not 
ad. 

ink  special  grounds  have  been  shewn.  It  is, 
case  after  the  event,  apparent  that  for  some 
iterested,  and  would-be  purchasers,  have  not 
esibilities  as  to  the  value  of  the  property  in 
re  have  not  been  disclosed  here  any  irregu- 
►  the  sale,  but,  if  there  were,  such  mere  irre<ru- 
not  affect  the  validity  of  the  sale  as  against 
chaser. 
i  Jelly,  3  O.  L.  E.  72,  supports  tjie  purchaser's 

must  be  dismissed,  with  costs  to  the  plaintiffs 
chaser  out  of  proceeds  of  sale,  and  the  costs 
dian  out  of  the  equity  of  redemption. 
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KlDDELL,  J. 


Oc 


TRIAL  COURT. 


PATCHING  v.  EUTHVI 

Will — Charge  on  Land — Declaratory  Judg 
Hon  of  Deed — Removal  of  Executor- 
Receiver. 

Action  for  reformation   of  a  deed  a 
charge  and  for  other  relief. 

0.  E.  Fleming,  Windsor,  for  plaintiff. 
J.  H.  Rodd,  Windsor,  for  defendant 

Riddell,  J.: — Plaintiff  is  the  step-fa 
By  the  will  of  the  late  mother  of  defend 
wife,  the  defendant  took  certain  personal  < 
tain  real  estate,  including  a  hotel  and  2 
of  which  was  built  the  house  in  which 
at  the  time  of  her  death,  as  did  plainti 
deceased's  husband  and  daughter. 

This  will  gave  "to  my  daughter  Eliz 
all  my  property,  real  and  personal,  includ 
lots  .  .  .  provided  my  husband  A.  ', 
have  §  home  in  the  house  No.  107  at  an; 
may  wish,  and  I  direct  my  daughter  Eliz 
.  .  .  .  to  pay  my  said  husband  the 
month,  payable  monthly,  as  long  as  he 
real  estate  now  stands  in  the  name  of  my 
myself,  and  the  above  payment  to  him  < 
is  for  his  interest  therein,  which  he  i&  to 
daughter." 

The  will  then  proceeds  to  dispose  of  t 
including  the  hotel,  and  devises  this  to 
defendant — and  the  plaintiff  and  defendi 
executors. 

After  the  death,  the  plaintiff  accepted 
will,  and  conveyed  to  defendant  his  intei 
"  consideration  of  the  directions  in  the  w 
Patching  and  $1."  Subsequently  an  agree 
into  whereby  the  parties  agreed  to  a  payme 
in  lieu  of  plaintiff's  right  to  reside  in  tli 
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s  he  is  not  satisfied  with  the  manner  in  which 
aling  with  the  property,  and  asks  to  have  the 
made  of  his  interest  in  the  property  reformed, 
3n  that  he  has  a  charge  upon  all  the  estate 
1,  for  the  removal  of  defendant  as  executor, 
ion,  and  for  a  receiver. 

;ays  that  the  deed  was  not  intended  to  inter- 
rights  of  plaintiff  under  the  will,  and  repu- 
re  or  intention  to  deprive  him  of  any  rights 
lad.  She  asserts  that  she  has  been  and  is 
he  property  prudently. 

it  once  that  I  find  as  a  fact  that  the  alleged 
►laintiff  are  groundless,  and  that  defendant, 
>re  than  ordinary  business  capacity,  has  been 
ing  the  business  in  a  prudent  and  careful 
lat,  even  had  the  law  .been  that  the  allega- 
ff  being  proved,  he  would  be  entitled  to  re- 
irely  failed. 

ondence  before  action  and  what  took  place 
ake  it  manifest  that  this  action  was  really 
pel  the  defendant  to  give  some  kind  of  secur- 
ntiff  for  the  payment  of  what  he  calls  his 
m.  unable  to  see  how  he  can  have  any  buch 
ty,  and  it  is  not  specifically  asked  in  the 
aim. 

separation  sought,  it  is  important  to  remem- 
ras  have  been  paid  practically  as  and  when 
le,  and  that  there  is  no  complaint  that  any 
er  is  in  arrear.  The  defendant  does  not 
)ility  to  pay  these  sums,  and  the  only  con- 
n  the  parties  is  whether  the  plaintiff  has  a 
e  real  estate  for  the  payment  of  these  sums. 
►Id  practice,  no  such  declaration  would  have 
plaintiff  not  having  actually  sustained  dam- 
Ponley.  8  0.  R.  549,  and  case??  cited. 
which  was  passed  (30th. March,  1885),  after 
l  consequence  of  that  decision,  viz.,  48  Vict, 
id  which  is  now  sec.  57  (5)  of  the  Judicature 
lat  "no  action  or  proceeding  shall  be  open 
the  ground  that  a  merely  declaratory  judg- 
is  sought  thereby,  and  the  Court  may  make 
ttions  of  right,  whether  any  consequential 
3  be  claimed  or  not." 
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\  This  section  has,  in  turn,  been  judicia 
such  cases  as  Bunnell  v.  Gordon,  20  0.  R. 
dishing,  30  0.  R.  123;  and  Stewart  v.  Gu 
262,  2  0.  W.  R.  168,  554.  Without  refer 
lish  cases,  which  will  be  found  referred  to 
Langton,  pp.  49,  50,  51,  it  seems  quite  cl« 
tion  will  not  be  made  in  a  case  in  whicl 
a  mere  academic  one,  as  it  is  here. 

The  defendant  does  not  deny  her  liab 
purchaser  or  mortgagee  of  any  of  the  rea 
with  express  notice  of  the  terms  of  the  wi 
ance  of  the  two  lots  refers  specifically  to 
only  title  the  defendant  has  to  any  other 
rived  through  the  will. 

If  and  when  there  is  any  default  in  pa 
tiff  may  exercise  all  the  rights  he  may  hai 
But  until  then  and  until  a  contest  of  ai 
claim,  if  he  has  no  right  to  a  charge  on 
not  entitled  to  a  declaration;  if  he  has,  th 
such  declaration.  Moreover,  some  of  the 
ject  to  a  mortgage,  some  of  it  has  been  s< 
ment  could  be  given,  in  the  absence  of  n 
chaser,  which  would  be  of  any  present  ad^ 

There  is  no  reason  for  removing  th 
for  an  order  for  administration,  and  the  pla 

The  action  will  be  dismissed  with  costs. 

I  should  add  that  the  evidence  of  the  de 
to  be  relied  upon  in  matters  of  fact. 


Riddf.ll,  J.  Oct 

TRIAL. 

BEATTDRY  v.  READ. 

Company — General  Meeting — Election  of 
'holders  Prevented  from  Voting — Meeti 
to  Directors  as  Remuneration  for  Servi 
ch.  34,  sec.  88  (0.) — By-law  Authorize 
rectors — Necessity  for  Passing  by  Board 
by  Shareholders  —  Consideration  for 
Abandonment  of  Appeal  in  Previous  A 
Directors  Lending  Money  to  Company 
legality — Costs. 

Action  by  Beaudry,  Thorpe,  and  others 
the!  Mining  Co.  and  the  de  facto  directoi 


BEAUDRY  v.  READ. 

nd  certain  declarations  as  to  the  acts  of  the 
I  shares  allotted  to  them,  as  appears  in  the 

rtlett,  Windsor,  for  plaintiffs. 
.  Ellis,  Windsor,  for  defendants. 

,  J.: — The  defendant  company  is  incorporated 
Ontario  Companies  Act,  and  the  other  defend- 
de  facto  directors.  The  plaintiff  Thorpe  was  the 
er  14,000  of  the  shares  of  the  company,  but, 
q  order  made  in  an  action  brought  against  him 
any,  he  had  been  restrained  from  voting  upon 
meeting  of  the  company.  The  action  came  on 
>re  Anglin,  J.,  29th  and  30th  April,  1907,  and! 
Judge,  in  a  judgment  delivered  9th  May,  1907 
942),  found  in  favour  of  Thorpe.  Then,  by  a 
ted  loth  May,  4  of  the  present  plaintiffs  (in- 
rpe)  and  another  requested  Thorpe,  who  was 
the  company,  to  call  a  general  meeting: — 
lect  directors  of  the  said  company  in  the  place 
it  directors,  whose  term  of  office  has  expired, 
mend  the  by-laws  in  such  manner  as  the  share- 
think  proper." 

ransact  such  business  as  might  properly  come 
mual  meeting  of  the  shareholders  of  the  com- 

lisition,  it  was   asserted   at  the   trial   without 

,  was  got  up  by  Thorpe  himself. 

n  a  call  for  a  general  meeting  of  the  company 

by  Thorpe,  and  the  call  expressed  that  the 

called  pursuant  to  the  said  requisition,  and 

>r  the  transaction  of  the  following  business  " — 

2,  and  3  as  above. 

ing  was  called  for  29th  May,  and  was  on  that 
pears,  adjourned  till  5th  Junt.  No  objection 
the  manner  of  calling  the  meeting,  nor  is  it 
had  it  not  been  for  the  injunction  which  it  was 
bed  restraining  Thorpe  from  voting  upon  his 
ould  be  any  complaint. 

.,  having  decided  in  favour  of  Thorpe,  it  ap- 
b  judgment  had  not  been  actually  taken  out  by 
d  at  all  events  notice  of  appeal  had  been  served, 
icidentally  that  this  appeal  was  dismissed  by 
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a  Divisional  Court  (10  0.  W.  R.  222),  and  ai 
pending  to  the  Court  of  Appeal. 

The  legal  advisers  of  Thorpe  were  of  tt 
the  interim  injunction  was  still  in  force  agai 
time  of  the  meeting — it  is  not  necessary  fo 
whether  that  opinion  was  well-founded. 

Thorpe  attended  the  meeting  on  his  own  1 
proxies  for  voters,  and  stated  to  those  persoi 
the  meeting  was  illegal,  and,  after  refusing  to  i 
himself,  and  voting  against  the  defendant  '. 
nominated  to  take  the  chair,  left  the  room. 

The  election  of  directors  proceeded,  which 
regular  under  by-law  No.  13  of  the  compa 
contended  that  Thorpe  and  those  associated  , 
entitled  to  a  majority  of  the  stock,  and  Th< 
vented  from  voting,  it  would  not  be  fair  to 
to  stand.  I  can  find  no  semblance  of  autho 
contention;  and  it  is  without  foundation  in 

If  it  be  the  fact  that  Thorpe  could  not 
have  applied  to  the  Court  for  an  injuncti 
election  proceeding,  or  to  have  the  injuncti 
suspended  so  far  as  to  allow  him  to  vote  i 
ment  of  the  meeting  or  to  vote  thereat.  But 
and  I  cannot  think  that,  having  neglected  th 
cautions,  he  can  now  complain,  and  this  wit] 
sidering  the  fact  that  he  it  was  in  truth  wl 
calling  of  the  meeting.  Moreover,  I  fail  < 
other  shareholder  can  now  complain.  This 
tack,  therefore,  fails.  % 

At  the  meeting,  in  the  absence  of  The 
holders  voted  to  one  Newcombe  2,000  shares, 
to  Hooey  1,400,  to  McPhail  2,000,  to  Tisdale 
sell  1,000,  to  Walsh  500,  and  to  Read  500,  f 
dered  to  the  company  pending  and  since  it 
The  resolution  does  not  say  so  in  so  many 
plain  that  this  was  intended  to  be  and  was  i 
the  directors  for  services  rendered  to  the  co] 
no  doubt  that  all  those  who  were  given  stock 
tion  had  done  a  great  deal  of  work  for  the  c< 
capacity  of  directors,  and  I  have  no  doubt  t 
ant  Tisdale  had  performed  valuable  legal  s 
And,  if  the  law  permitted,  I  should  gladly  < 
tion  by  the  company. 
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b,  directors  of  a  company  are  not  entitled  to 
tion  in  the  absence  of  statutory  authority: 
iperial  Gas  Co.,  3  B.  &  Ad.  125;  Hutton  v. 

W.  Co.,  23  Ch.  D.  672.     The  provision  in 
to  be  found  in  the  Act  of  1907,  7  Edw.  VII. 

"  Xo  by-law  for  the  payment  of  the  president 
p  shall  be  valid  or  acted  upon  until  the  same 
rmed  at  a  general  meeting." 
t  this  means  that  a  by-law  for  the  remunera- 
rs  shall  first  be  passed  by  the  board  of  direc- 
tors thus  taking  the  responsibility  of  defi- 
g  their  claim  to  payment,  and  fixing  the 
imed — and  then  this  by-law  shall  be  laid  be- 
[' meeting  and  passed  upon  by  the  body  of 

)rs  being  thus  by  implication  given  power  to 
jr-law,  the  body  of  shareholders  are  deprived 
rhich  otherwise  they  might  have:  Rex  v.  West- 
.  S.  215,  4  B.  &  C.  781,  at  p.  799;  Dampen 
int  Candle  Co.,  24  W.  R.  754;  Stephenson  v. 
1.  691,  per  Street,  J.,  at  p.  696;  and  gee  what 
k  Tramways  Co.  v.  Wilson,  8  Q.  B.  D.  at  p. 
y,  J.,  and  at  p.  695,  by  Coleridge,  C.J. 
itirely  without  importance  that  such  a  course 
►ued — there  may  be  many  instances  in  which 
;he  board  of  directors  for  the  time  being  can- 
ed, while  a  majority  of  votes  in  a  general 
and  there  may  be  an  instance  in  which  a 
ould  not  take  upon  himself  the  responsibility, 
rxlium,  of  openly  asking  for  remuneration, 
.,,  with  more  or  less  shew  of  reluctance,  accept 
think  no  complaint  can  fairly  bo  made  if  it  be 
:he   provisions   of  the  statute   must  be  lived 

rigour  of  the  statute  applied.  .  .  . 
isdale's  evidence  throughout  and  in  all  mat- 
While  I  do  not  think  (and  this  with  some 
le  allotment  of  stock  to  him  can  stand,  this 
be  without  prejudice  to  any  claim  he  may 
the  company  for  legal  or  other  services,  in 
mipetent  jurisdiction  in  this  or  his  own  land, 
ras  given  to  defendants  Reese,  Hjooev,  and  Mc- 
•,  on  condition  that  they  would  not  appeal 
nent  of  Anglin.  J.,  9  0.  W.  R.  9 12. 
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By  that  judgment  it  had  been  ordered  th 
deliver  up  5,000  shares  of  stock  which  had 
him  by  Thorpe,  McPhail   5,000  shares,  ai 
shares,  similarly  assigned.     Reese  appealec 
dition  was  acceded  to  by  2  of  these  3  de 
and  McPhail,  so  that  the  substance  of  the 
that  these  two  were  receiving  shares  in 
their  past  services  and  the  abandonment  by 
to  appeal.     It  is  clear  that  the  abandonm* 
fcrought  to  enforce  a  doubtful  right  or  clai 
consideration  for  a  promise,  and  so  is  the 
a  disputed  claim,  even  though  it  ultimately 
the  claim  was  wholly  unfounded:  Callister 
L.  E.  5  Q.  B.  449;  Miles  v.  New  Zealand  Co 

I  have  no  grounds  for  believing  that  th 
two  to  the  shares  of  which  they  were  depri^ 
ment  already  referred  to  was  not  made  be 
they  knew  that  there  was  no  reasonable  gi 
I  think  they  were  giving  up  something,  and 
sufficient  consideration  for  the  stock  they 
impossible  to  say  what  part  of  the  stock  re 
allotted  to  the  abandonment  of  the  right 
what  part  to  the  services,  but  I  think  that 
made  at  the  general  meeting,  with  these 
binding. 

I  am  asked  also  to  make  a  declaration 
for  the  defendants  who  are  directors  of  the 
row  money  from  themselves;  and  also  to  A 
must  not  use  the  money  of  the  company 
selves.    It  appears  that  when  the  company  wi 
the  directors  put  their  hands  in  their  own 
vanced  money  to  keep  it  afloat.     I  shall 
that  was  wrong — if  it  was  illegal,  no  good 
my  saying  so.     And  I  shall  not,  in  advai 
directors  repaying  themselves  as  they  are 
funds  of  the  company.     If  they  do  so,  and 
them  so  to  do,  an  action  may  then  be  brou^ 

As  against  defendants  Hooey  and  Mel 
should  be  dismissed  with  costs;  so  far  as 
declaration  as  to  the  powers  of  directors 
the  action  will  be  dismissed  with  costs  as 
defendants;  as  regards  the  other  claims  t 
costs,  as  there  has  been  part  success  on  bot 
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TER- 

CHAMBERS- 

DOWN  v.  KENNEDY- 
,    Bule   60.-Actio.  again*   Executor 

intiff  for  summary  1***  ™der  ^ 

tc.,  for  plaintiff- 

mW,  K.C,  for  defendant. 

ER:,The  particulars  in^ed  -  ^  on 

fsubstantially  ^.^ter lather  under  his 
)00  given  to  plam^ff  by  wr 

he  defendant  is  executor.  and 

Bt  to  her  «  as  fo *ws  •  ^^  sum  of  $5, 
y  daughter  Margaret  M.W  „ 

J  to  her  immediately  after  my  ^  pnn. 

rdiedonmhr«,l^       ^     lain- 

o  vpar  after  testator's  ™»    '       ute  father, 

,nce  to  this  action,  and 

„  good  defence.  movable  to  a  grand" 

e?that  a  similar  legacy  jP^        _ *q 
f  the  testator,  and J** ^  rf        fathers 

He  continues:     ^8"  determined  and  the 

ive  a  right  to  have  *»  *  ^  with  the  *-£ 
lt  issue  settled.      *w  d  to  Btunmary  Pa? 

1290    1291,  the 
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fixed  for  payment  by  the  testator  will  govern 
that  where,  as  here,  the  legacy  is  to  a  child,  a 
other  provision,  interest  will  run  from  the 
legatee  is  under  age,  but  this  rule  does  not 
to  a  grandchild.  It  would  not,  therefore,  foil 
ci&ion  in  the  present  case  would  decide  the  q 
right  of  the  grandchild  to  interest. 

Mr.  McBrady  contended  that  if  any  questi 
raised  judgment  could  not  be  given  except  at  \ 
Judge  in  Court.  I  was  of  that  opinion  in  Car 
Electric  Co.  v.  Tagona  Water  and  Light  Co.,  6  ( 
0.  W.  E.  1055.  But  in  the  case  of  Grose  v.  ' 
and  Light  Co.,  3  0.  W.  B.  353,  Street,  J.,  < 
case.  It  would,  therefore,  follow  that  I  am 
sider,  as  was  done  in  the  Grose  case,  if  there 
ble  defence  in  law — and  let  the  parties,  if  diss 
the  matter  further,  as  was  done  in  that  case. 

If  Mr.  McBrady  is  right,  it  is  most  desii 
rule  he  contends  for  should  be  formally  declai 
allegation  by  a  defendant  that  he  wishes  to  ra 
of  law  shall  be  a  sufficient  answer  to  a  motion 
under  Eule  603.  At  present  I  do  not  see  how 
that  any  such  rule  has  been  laid  down,  and  I  tl 
tiff  here  is  entitled  to  judgment,  and  should  i 
to  wait  until  the  defendant  is  satisfied  as  to 
addition  to  delay,  the  plaintiff  would  also  t 
solicitor  and  clients  costs  if  this  matter  was  i 
perhaps  taken  to  a  Divisional  Court. 

Judgment  will,  therefore,  issue  within  a 
interest  and  costs,  unless,  in  the  meantime,  dc 
notice  of  appeal  from  this  order. 


TEETZEL,   J.  OCTOBEI 

CHAMBERS. 

COATES  v.  THE  KING. 


Pleading  —  Amendment  —  Petition  of  Right 
Crown — Rides  of  Court  —  Particulars  —  C 
Sale  of  Treasury  Bills  and  Bonds — Names 

Appeal  by  the  suppliants  from  order  of  Ma 
bers,  ante  462.  requiring  them  to  give  part: 


F-  m 


1  r... 


October  22nd,  1907. 

TRIAL. 

EDE  v.  CANADA  FOUNDRY  CO. 

LYNN  v.  CANADA  FOUNDRY  CO. 

I  Servant  —  Injury  to  Servant  and  Consequent 
-Negligence — Finding  of  Jury — Inconclusive  Ver- 
ailure  to  Establish  Cause  of  Injury — Evidence — 
at  of  Action. 

to  recover  damages  for  the  death  of  a  ..person 
>y  defendants  while  engaged  in  construction  work, 
lleging  that  the  death  was  caused  by  the  negli- 
sfendants. 

3.: — The  plaintiff  and  one  of  his  witnesses  attri- 
iccident  by  which  the  deceased  was  killed  to  the 
>ff  the  track  at  the  end  of  the  rail  taken  up  for 
5  of  placing  the  gauntry  leg  in  position,  but  this 
ury  did  not  accept.  The  rest  of  the  plaintiff's 
,nd  the  defendants'  witnesses  could  not  account 
ccident,  and  the  jury  at  the  trial,  like  the 
try,  were  unable  to  place  legal  liability  upon  any- 
y  deliberated  for  more  than  4  hours,  from  6  to 
.m.,  and  put  in  writing  their  conclusions,  pur- 
y  request.     The  finding  is  as  follows:  "We  be- 
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th  paragraphs  of  the  petition  of  right,  and  from  j    ,   ^ 

e  Master  in  Chambers,  ante  522,  refusing  to  al- 
jpliants  to  amend  the  14th  paragraph. 

loss,  for  the  suppliants. 

ars  Davidson,  for  the  Crown. 

l,  J.,  allowed  the  appeal  from  the  second  order, 
tt  there  was  power  to  make  the  amendment,  and 
►uld  be  made.  In  view  of  the  amendment,  the 
would  not  be  necessary.  Costs  of  both  appeals 
in  the  cause. 


r  • 
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lieve  there  was  some  neglect  of  some  one  in  < 
the  works,  or  the  car  could  not  have  falh 
would  award  to  the  plaintiff  Ede  $2,700  and 
Lynn  $500." 

The  effect  of  this  is,  that  the  verdict  pro 
view  that  damages  should  be  paid  by  the  co 
the  accident  occurred  in  the  prosecution  of 
constructing  the  bridge.  But  no  specific  negl 
inculpating  the  defendants  or  any  of  their 
in  charge  of  the  work.  Therefore  plaintifll 
prove  his  case — the  onus  lay  on  him — and  t 
be  willing  to  regard  the  matter  as  still  op 
trial — a  course  which  the  jury  probably  cont 
the  foreman  said  that  evidence  had  been  ke 
do  not  think  the  practice  would  justify  such  ] 
action  has  been  brought  to  trial,  and  plaii 
to  prove  his  case,  and  so  failing  the  action 
must  stand  dismissed:  Farmer  v.  Grand  Tre 
21  O.  E.  299.  I  speak  of  the  consolidated  ti 
tions  .  .  .  ;  both  rest  upon  the  same 
have  the  same  result. 

The  defendants  do  not  ask  for  costs. 

The  evidence  said  to  be  kept  back  refers 
men  who  were  at  the  bridge  who  might  have 
but  it  was  open  to  either  party  to  call  then 
relied  on  the  evidence  he  had. 


Octobe 


DIVISIONAL  COURT. 

McCLELLAN  v.  POWASSAN  LUMB: 


Way — Private  Way — Easement — Extinguish™ 
Ownership — Revival  on  Severance — Imph 
sity  for  Fresh  Grant — Land  Titles  Act. 


Appeal  by  defendants  from  judgment  of 
at  the  trial  at  North  Bay,  in  favour  of  plainti 
for  damages  caused  to  plaintiff's  property  by 
fendnnts  blocking  up  a  roadway  claimed  by 
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!gre*s**  from  her  grist  mill  property  situate  on 
and  for  an  injunction  restraining  defendants 
ing  the  obstructions  placed  by  them  upon  this 
ay. 

il  was  heard  by  Boyd,  C,  Maclaren,  J.A., 
J. 

mour,  K.C.,  and  J.  McCurry,  North  Bay,  for 
w,  K.C.,  for  plaintiff. 

— As  I  view  the  case  of  the  plaintiff,  it  appears 
great  hardship,  but,  however  much  disposed  to 
ef  can  only  be  given  according  to  law. 
regard  the  fact  that  the  title  to  the  lands  in 
plaintiff  and  defendants  has  been  brought  un- 
Titles  Act,  R.  S.  0.  1897  ch.  138,  as  neces- 
n  application  to  the  doctrine  and  principles 
e  ownership  and  enjoyment  of  lands.  The  Act 
?t  the  substantive  body  of  law  respecting  real 
framed  with  a  view  (as  stated  in  the  title)  "  to 
>  and  to  facilitate  the  transfer  of  land."  Apart 
,  the  law  has  been  definitely  settled  by  Wheel- 
rs,  12  Ch.  D.  33,  and  the  line  of  decisions  which 
•ply  its  rules,  that  unity  of  ownership  or  seisin 
puisnes  all  pre-existing  easements  or  private 
over  one  part  of  the  land  for  the  accommoda- 
ler  part.  When  the  whole  is  in  the  hands  of 
le  is  proprietor  of  the  soil,  and  his  manner 
piece  of  it  or  part  of  it  is  an  incident  of  owner- 
;  in  any  sense  an  easement.  To  constitute  an 
re  must  be  some  privilege  which  the  owner  of 
has  the  enjoyment  of  in  respect  of  or  over  the 
mother.  When  the  ownership  of  the  two  tene- 
for  the  same  estate  in  fee,  the  easement  ceases 
extinguished,  and  it  can  only  be  revived  or 
being  again  by  a  fresh  grant,  and  then  the 
is  of  a  new  thing :  see  Goddard  on  Easements, 
3. 

ance  of  the  land  in  respect  of  which  an  ease- 
over  one  part  for  the  benefit  of  the  other  does 
vive  the  extinguished  easement,  if  the  domin- 
rst  granted  and  the  servient  part  retained  by 
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the  owner  who  made  the  severance.  Suet 
of  the  land  in  question  here,  and  I  do  n( 
sions  of  the  Land  Titles  Act  as  operatn 
result. 

Unity  of  tenure  and  seisin  existed  in  1 
of. the  whole  conveyed  by  transfer  in  189 
Howard  all  the  land,  excepting  out  of  sai< 
tain  lots  then  on  the  plan  filed — one  of  w! 
4.  On  that  lot  stood  the  grist  mill  owned 
that  lot,  being  retained  by  the  owner  of  tl 
had  disposed  of  the  rest  of  the  tract,  af  ten 
hands  of  plaintiff.  In  the  document  of  ti 
cepts  lot  4,  there  were  no  words  to  indica 
of  way  over  the  rest  of  the  land  conveyed  i 
failing  which  express  reservation,  I  think  t 
implication.  Section  26  of  the  Act  does  n 
ter  further,  as  I  read  it.  True  it  is  that 
land  a  road  or  means  of  access  for  waggc 
fined  on  the  ground,  leading  from  the  hig 
mill  over  the  open  space  of  land  fronting 
tween  lots  4  and  5,  which  had  been  formec 
the  issue  of  the  patent,  and  was  well  define* 
to  the  time  of  unity  of  ownership  and  si 
down  to  the  present  day.  But  this  righ 
existed  when  the  grist  mill  and  saw  mill  p 
different  holders  before  1891,  ceased  to  e] 
and  became  extinguished  in  law.  When 
1899  was  made,  it  was  not  a  "subsisting  n  < 
of  way,  though  it  was  marked  upon  the  gn 
right  of  way,  which  continued  to  be  used  fo: 
of  the  owner  of  the  whole  property  after 
owner. 

That  is  not,  I  think,  an  existing  or  sul 
such  as  the  statute  is  intended  to  conser 
deals  with  as  an  outstanding  liability  to  whi 
land  shall  be  subject. 

The  whole  matter  is  in  narrow  compass, 
so  to  apply  the  Land  Titles  Act  as  to  give 
right  he  claims  over  this  disputed  road. 

I  may  note  that  it  is  not  enough  to  rail 
servation  that  the  way  is  highly  convenient 
of  being  a  way  of  absolute  necessity,  Whe( 
forbids  any  implication  in  plaintiff's  favo 


UTACK  v.  DOWD.  033 

resent  result  of  the  cases  which  are  collected  in 
►.  360,  361. 

he  appeal  should  succeed  and  the  action  be  dis- 
costs. 

en,  J.A.,  for  reasons  stated  in  writing,  agreed 
J.,  dissented,  stating  his  reasons  in  writing.    ' 


October  22nd,  1907. 

divisional  court. 

STACK  v.  DOWD. 

tote— Signing  by  Wife  of  Maker  after  Maturity 

e  —  Consideration  —  Agreement  not  to  Sue 

i  of  Note— Bills  of  Exchange  Act— Release  of 

y  plaintiff  from  the  judgment  of  the  junior 
County  Court  of  Wellington  dismissing  a  mo- 
>laintiff  for  a  new  trial  of  an  action  on  a  pro- 
,  in  which  action  the  Judge  had  decided  in 
endant  and  dismissed  the  action. 

al  was  heard  by  Falconbridge,  C.J.,  Brit- 
dell,  J. 

is.  Arthur,  for  plaintiff. 
p,  for  defendant. 

J. : —  ...  The  plaintiff  had  had  an  auc- 
18th  December,  1903,  at  which  Maurice  Dowd 
articles  to  the  amount  of  $163,  for  which  he 
ssory  note  of  that  date,  at  12  months,  signed 
d  one  James  Stack. 

December,  1904.  plaintiff  signed  with  Maurice 
lissory  note  for  $100  at  3  months.  This  was 
modation  of  Maurice  Dowd,  and  she  (plaintiff) 
.  In  April,  1904,  Maurice  Dowd  sold  all  his 
r.R.  no.  23—44  + 
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stock,  including  what  he  had  bought  fi 
and,  leaving  the  farm  on  which  he  had  be 
with  his  wife,  the  defendant,  to  Teeswat 
and  subsequently  he  went  to  the  North-w( 

On  2nd  February,  1905,  the  plaintiff 
water  to  see  if  she  could  not  get  the  defe 
note,  Maurice  Dowd  having  before  this  xt 
signment,  and  being  in  financial  difficultiei 
is  the  whole  story  of  what  took  place,  as 
dence  of  the  plaintiff: — 

"  Before  going  up  I  had  a  note  prepare 
was  the  amount  of  both  notes,  and  I  aske 
to  sign  it  Eosanna  Dowd  said  that  her 
need  of  the  $100,  and  she  would  not  be  r 
but  she  said  she  would  sign  the  $163  note 
I  am  sure  that  was  the  2nd  February..  I 
signed  the  note  on  3rd  February,  1905.  Mai 
this  time  made  an  assignment,  and  was  in  : 
at  least  so  I  heard.  Just  as  Eosanna  Do 
sign  the  note,  she  was  complaining  that  t 
much  debt  against  the  land,  and  I  told  her 
received  full  value,  and  I  had  a  family  of  I 
I  thought  they  were  in  duty  bound  to  eithc 
me  security  for  the  note.  She  then  signec 
presence."  She  adds  that  she  has  proved  i 
of  Maurice  Dowd  upon  bofh  notes,  i.e.,  t 
$100  notes,  and  has  received  $4  from  th< 
count  of  the  $100  note.  This,  it  seems, 
after  the  transaction  in  question,  as  at  th 
note  was  not  due. 

The  learned  Judge,  in  his  written  mem 
says  that  the  plaintiff  at  the  trial  was  pn 
counsel  to  say  that  there  was  an  agreemer 
ing  for  an  extension  of  time  or  for  forb 
stated  positively  that  there  was  nothing  sai 

For  the  defendant  it  is  contended,  fir 
lunatic,  and  there  is  no  corroboration  of  the 
that  there  was  no  consideration  for  the  pro 
in  fact  made. 

I  pass  over  the  first  point,  merely  sayin 
could  not  permit  the  case  to  go  off  upsn  th 

The  second  is  the  ground  upon  which  ti 
proceeded,  and,  after  an  examination  of  th 
the  cases,  I  think  he  was  right. 
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argument  addressed  to  us  for  the  plaintiff  is 
curement  by  the  plaintiff  of  the  signature  of 
it  to  the  note  was  in  effect  equivalent  to  an 
)t  to  sue. 

s  laid  down  in  Byles  on  Bills,  15th  ed.,  p.  146 : 
ig  debt  due  from  a  third  person  is  a  good  con- 
r  a  bill  or  note  payable  at  a  future  day."  "  But/' 
i  a  note  on  p.  147,  "  if  the  note  be  payable  lm- 
;  is  conceived  that  the  pre-existing  debt  of  a 
Ld  not  be  a  consideration,  unless  it  were,  taken 
>n,  or  unless  credit  had  been  given  to  the  on- 

at  the  maker's  request."  This  was  cited  in 
le,  11  C  B.  172,  87  B.  R.  626,  and  there  ap- 
roved. 

it  came  before  the  Common  Pleas  Division  in 
Lerral,  15  0.  R.  460,  and  it  was  by  that  Division 
lere  after  a  note  is  after  maturity  signed  by  «*  f 
without  any  consideration  moving  directly  to 
erson  or  any  agreement  to  extend  the  tinu  of 
ch  third  person  is  not  liable  thereon. 
*  that  we  are  not-  bound  by  this  decision,  but, 
nination  of  the  cases  and  principles  upon  Which 
is  founded,  I  am  of  opinion  that  it  should* be 
his  implies  a  finding  that  the  execution  by  a 
>f  a  past  due  note  does  not  imply  an  agreement 

argued  that  the  statute  has  changed  the  law  as 
i  Ryan  v.  McKerral — I  can  find  no  semblance 
>r  such  a  contention. 

is  said  that  a  further  contention  now  to  be  ad- 
is  not  raised  in  the  Ryan  case.  It  is  aifoued 
s  execution  of  the  note  by.  the.. defendant,  the 
?rs  were  released,  and  therefore  there  was  con- 
lfficient  to  support  the  promise.  I  adopt  the 
lown  in  Falconbridge  on  Banking,  etc.,  p.  583: 
l  law  a  material  alteration,  by  whomsoever  made 
ranger,  Davidson  v.  Cooper,  11  M.  &  W.  at  739, 
.  343),  avoided  and  discharged  the  bill,  except 

party  who  made  or  assented  to  the  alteration: 
Iller,  4  T.  R.  320,"  etc. 

v.  Beatty,  in  our  own  Court  of  Appeal,  24  A. 
8  that  where  a  promissory  note  after  maturity 
a  third  party  without  the  privity  of  the  original 


636  THE   OSTARIO   WEEKLY  BEPO 

makers,  the  alteration  is  a  material  one. 
not  since  been  questioned,  and  should  be  i 

The  statute  K.  S.  C.  1906  ch.  119,  se 
"  Where  a  bill  or  acceptance  is  materially 
the  assent  of  all  parties  liable  on  the  bill, 
except  as  against  a  party  who  has  himself 
or  assented  to  the  alteration,  and  subsequ 

Xot  to  press  the  point  that  there  is  no.< 
alteration  was  not  proved  to  have  been  w 
of  the  other  parties  to  the  note,  and  ther 
appears  the  note  may  still  be  perfectly  goo< 
— and  passing  over  the  argument  that  t 
means  that  no  one  who  assents  to  the  altera 
to  say  that  his  rights  are  interfered  with 
— I  shall  say  a  word  as  to  the  alleged  co 

Whatever  definition  of  '*  consideration 
•  seems  clear  that  anything — I  am  using  the 
comprehensive  term  1  know  of — to  be  a  co 
be  given,  done,  or  suffered  at  the  request,  e: 
of  the  person  making  the  promise.  The 
Act  of  1872  gives  the  following,  which  I  a 
the  desire  of  the  promisor,  the  promisee,  ( 
son,  has  done  or  abstained  from  doing,  or 
from  doing,  or  promises  to  do  or  abstain  i 
thing,  such  act  or  abstinence  or  promise  ii 
eration  for  the  promise."  And  Bowen,  1 
Carbolic  Smoke  Ball  Co..  [1893]  1  Q.  B.  25 
u  Then  as  to  the  alleged  want  of  consider 
ii  it  ion  of  '  consideration  *  given  in  Selwyn' 
ed.,  p.  47,  which  is  cited  and  adopted  by  Ti 
case  of  Laythoorp  v.  Bryant,  3  Scott  238,  i 
act  of  the  plaintiff  from  which  the  defendan 
or  advantage,  or  any  labour,  detriment, 
sustained  by  plaintiff,  provided  such  act 
such  inconvenience  suffered  by  the  plaintiff 
express  or  implied,  of  the  defendant/  "  r 
physical  difference  between  "  the  desire  o 
in  the  former  definition  and  "  the  consent 
plied/'  of  the  latter,  but  in  this  case  at 
practical  difference.  There  was  a  desire  oi 
defendant  that  the  other  parties  to  the  nc 
leased,  and,  had  she  been  asked,  it  could 
would  have  consented  to  the  release  of  the 
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ent  might  be  advanced  that,  by  executing  the 
ras  asked,  she  by  implication  must  be  taken 
ed  or  consented  to  the  legal  consequence  of 
1.  No  doubt,  for  some  purposes  every  one  is 
w  the  law,  but  the  law  is  not  so  absurd  as  to 
ndant:  "The  law  is  thus;  true,  you  did  not 
was  so,  and  acted  in  that  ignorance;  you  must 
[.hough  you  had  acted  with  a  full  knowledge  of 
he  law,  and  therefore  all  your  intentions,  de- 
isent  must  be  gauged  upon  that  hypothesis, 
itrue." 
cer,  18  Q.  B.  D.  290,  is  a  valuable  decision  in 

nothing  here  indicating  any  desire  or  request 
the  part  of  the  defendant  that  the  other  parties 
lould  be  released,  and  neither  party  imagined 
Id  be  the  result. 

while  under  the  rule  in  Currie  v.  Misa,  L.  R. 
under  any  other  definition  of  "consideration/' 
the  makers  might  be  a  valid  consideration,  it 
the  circumstances  of  this  case,  such  as  would 
romise.  . 

[  should  be  dismissed  with  costs. 

idge,  C.J.,  and  Britton,  J.,  agreed  that  the 
be  dismissed  with  costs. 


October  22nd,  1907. 
C.  A. 

REX  v.  CAPELLI. 

onviction  for  Murder — Application  for 
[ppecU  and  to  Compel  Trial  Judge  to  State  a 
its  of  Jurisdiction  of  Court  of  Appeal — Pro- 
Criminal  Code — Evidence  for  Jury — Absence  of 
n  and  of  Improper  Admission  or  Rejection  of 
—  Two  Prisoners  Tried  together  —  Witness 
Back  of  Indictment  not  Called  by  Crowu  nor 
Court — Failure  of  Crown  to  Procure  Attend- 
Persons  Present  at  Commission  of  Act — Pre- 
plication  to  Executive  for  New  Trial. 

prisoner    for  leave  to  appeal  from  his  con- 
urder  upon  a  trial  before  Teetzel,  J.,  and 
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a  jury,  and  for  a  direction  to  the  Judge  to 
for  a  new  trial. 

The  prisoner  was  charged  with  the  mm 
and  convicted  in  June,  1907,  at  the  Parr 
and  sentenced  to  be  hanged  on  1st  August 
was  granted  at  first  until  15th  August  (10 
and  then  until  7th  November. 

The  grounds  of  appeal  were  that  the 
eye-witnesses  was  not  put  in  at  the  trial;  thi 
who  performed  the  autopsy  on  Dow,  was  n 
his  name  was  indorsed  on  the  indictment;  i 
of  stabbing  of  three  others  by  the  prisoner 
been  admitted  at  the  trial;  and  that  the  ] 
Marano  should  not  have  been  put  on  trial 

The  motion  was  heard  by  Moss,  C.J.O., 
Meredith,  JJ.A.,  and  Anglin,  J. 

T.  C.  Eobinette,  K.C.,  and  C.  A.  Moss, 
J.  R.  Cartwright,  K.C.,  for  the  Crown. 

Osler,  J. A.: — The  appellate  jurisdictic 
under  the  Criminal  Code,  E.  S.  C.  1906  cl 
they  were  before  the  revision  of  the  Acts  i 
The  limits  of  the  Court's  jurisdiction  and  tl 
it  was  exercised  were  well  settled.  No  new  ■ 
in  either  respect  has  been  conferred  upoi 
upon'  the  Crown.  We  cannot  entertain  a  i 
new  trial  on  the  ground  that  the  verdict  is  a 
of  evidence,  unless  the  trial  Court  has  g 
leave  to  move  for  that  purpose:  sec.  10$ 
has  not  been  granted,  the  only  remedy  of  t 
the  verdict  is  not  open  to  any  objection  ii 
under  sec.  1022,  by  an  application  to  tl 
Crown,  upon  which  the  Minister  of  Justic 
vising  His  Majesty  to  remit  or  commute  t 
order  a  new  trial,  as  was  done  in  Begina 
Can.  Crim.  Cas.  1.  No  authority  has  beei 
the  Court  to  entertain  an  application  for 
the  facts  upon  affidavits  corroborative  of 
defence  or  disclosing  new  evidence.  Such  afl 
for  the  consideration  of  the  Minister  of  J 
section  last  referred  to. 

Our  jurisdiction  is: — 
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ar  any  question  of  law  arising  either  on  the . 
ly  of  the  proceedings  preliminary,  subsequent, 
thereto,  or  arising  out  of  the  direction  of  the 
the  trial  Court,  either  during  or  after  the  trial, 
:or  our  opinion:  sec.  1014  (former  sec.  743.) 

>  trial  Court  refuses  to  reserve  the  question, 
tion  of  law,  we  may  hear  an  application  for 
ial:  sec.  1015;  and,  if  leave  is  granted,  may 

directed  by  us  to  be  stated  thereon  as  if  the 
been  reserved:  sec.  1016. 
018  and  1019  shew  that  in  dealing  with  the  case 
lirected  to  be  stated  the  Court  considers  only 

of  law. 

nee  which  the  Court  is  empowered  to  receive 
)15  (3)  and  1017  (2)  is  such  evidence,  if  any, 

>  the  evidence  at  the  trial,  as  may  be  necessary 
questions  of  law  upon  which  it  is  sought  to 

s  no  evidence  upon  which  a  conviction  could 
aken  place,  that  of  course  raises  a  question  of 
y  be  the  subjeet  of  a  reservation  or  stated  case. 
>t  the  case  before  us.  It  very  plainly  appears 
s  evidence  upon  which  the  jury  might  find  the 
y  of  the  more  serious  offence.  Whether  they 
ed  in  doing  so  by  the  suggestion  that  he  was 

>  commit  a  rape  upon  the  woman  McCormack 
pushed  off  her  by  the  deceased,  we  do  not  know'. 

>  likely  that  they  were,  and,  no  doubt,  some  of 
gave  colour  to  the  suggestion.     It  is,  I  must 

E,  a  suggestion  which  ought  to  have  been  rejected 
is  ridiculous  and  of  no  weight  whatever,  under 
nces,  situated  as  the  parties  were  in  a  crowded 
nothing  of  the  age  of  the  woman.  Everything 
tnesses  depose  to  on  this  point  is,  I  would  say, 

to  be  referred  to  the  fact  that  both  parties  had 
I  and  had  fallen  together  on  the  floor  while  en- 
r  maudlin  horseplay.  The  sudden  rage  of  the 
his  instant,  though  inexcusable,  use  of  his  wea- 
i  deceased's  interference,  is  intelligible  upon  this 
as  all,  no  doubt,  for  the  jury,  and  can  now  only 

elsewhere. 

examination  of  the  evidence  and  of  the  charge 
id  Judge  satisfies  me  that  there  was  no  mis- 
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direction  on  his  part,  and  that  no  evidence 
admitted  or  rejected. 

The  fact  that  the  prisoners  were  triec 
in  some  respects  have  reflected  unfavour 
prisoner  Capelli,  impossible  as  it  often 
the  jury  to  avoid  forming  impressions  u 
both  out  of  evidence  applicable  to  the  case 
alone :  Rex  v.  Martin,  9  0.  L.  R.  218,  5  0  J 
however,  was  entirely  for  the  jury  under  the 
Judge,  and  can  only  be  considered  elsewhere. 

The  further  objection  was  raised  on  be 
cused  that  Dr.  Robertson,  whose  name  was  on 
indictment,  but  who  had  not  been  sw'orn  b 
jury,  was  not  called  by  the  Crown  and  w* 
by  the  Crown  or  present  in  court  so  that  he 
examined  or  called  by  the  accused.  No  autl 
and  I  have  found  none,  to  shew  that  this  aff< 
or  regularity  of  the  proceedings. 

Section  876  of  the  Code  provides  that  thi 
witness  examined  or  intended  to  be  examined  \ 
on  the  bill  of  indictment,  and  that  the  forem 
jury  shall  write  his  initials  against  the  nai 
ness  sworn  and  examined  upon  the  bill ;  f 
the  name  of  every  witness  intended  to  be  e 
bill  must  be  submitted  to  the  grand  jury  by 
officer,  and  that  no  others  shall  be  examii 
grand  jury,  unless  upon  the  written  order  < 
Judge. 

In  Archbold's  Crim.  Pldg.,  23rd  ed.  (19C 
said :  "Although  in  strictness  it  is  not  necesi 
secutor  to  call  ever}'  witness  whose  name  is 
the  indictment,  it  has  been  usual  to  do  so  thi 
may  cross-examine  them.  If  the  counsel  wi 
the  Judge  in  his  discretion  may.  .  .  .  H 
secutor  is  not  bound  to  call  them  all,  thou 
ha^  been  said,  to  have  them  in  Court  that  th( 
for  the  defence  if  the  prisoner  chooses." 
Ev.,  12th  ed.,  p.  119,  is  to  the  same  effec 
Regina  v.  Edwards,  3  Cox  C.  C.  82,  is  cited,  ii 
down  that  it  is  in  general  a  matter  entirely 
cretion  of  counsel  whether  all  the  witnesses  a 
bill  should  be  called  on  behalf  of  the  Cro1 
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udge  has  power  to  interfere  (by  calling  them 
ill  only  exercise  it  in  extreme  cases, 
nciples  apply  to  the  question  which  has  also 
K)int  of  here,  whether  in  a  case  like  this  the 
have  in  Court  all  the  witnesses  present  at  the 
mmiaaion  of  the  act,  so  that  the  accused  may 
the  opportunity  of  calling  them,  and  of  thus 
jury  to  draw  their  own  conclusions  as  to  the 
he  matter." 

e  obligation  appears  to  rest  upon  the  Grown 
jt,  and  if  the  Crown  declines  to  place  the  wit- 
:,  or  has  not  subpoenaed  him,  the  prisoner  must 
out  a  case  for  the  postponement  of  the  trial, 
jjudice  has  been  caused  to  the  prisoner  by  the 
ras  pursued  in  the  present  instance,  that  also 
subject  of  an  application  in  another  quarter. 
o  power  to  interfere,  and  the  motion  for  leave 
stated  must,  therefore,  be  refused. 

J.A.,  and  Anglin,  J.,  each  gave  reasons  in 
e  same  conclusion. 

0.,  and  Garrow,  J.A.,  agreed  in  the  result. 


Master.  October  23rd,  1907. 

chambers. 

ARNOLDI  v.  COCKBURN. 

empted  Examination  of  Plaintiff  in  Support 
by  Defendant  for  Better  Particulars — Refusal 
n — Discovery. 

[ecision  of  Riddell,  J.,  in  this  case,  ante  373, 
5th  September,  1907,  delivered  particulars  of 

of   claim,    covering    13    type-written    pages. 

satisfactory  to  defendant,  who  on  7th  October, 

ice  of  motion  for  further  and  better  particu- 

\l  other  order  as  might  seem  proper,  on  grounds 

The  notice  also  stated  that  in  support  of  this 

w.b.  no.  23— 44a 
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motion  would  be  read  "  the  examination  of 
taken  before  a  special  examiner/' 

On  15th  October  the  plaintiff  and  conns* 
defendant  attended  before  a  special  exam 
above  examination.  Plaintiff  declined  to 
ground  that  this  was  an  attempt  to  have  di 
proper  time.  Counsel  for  defendant  state* 
going  to  examine  for  discovery,  but  only 
whether  or  not  defendant  was  entitled  to  i 
particulars.  But  plaintiff  still  refused  to  1 
proceedings  ended. 

Defendant  then  moved  to  dismiss  the 
plaintiff's  refusal  to  be  sworn. 

F.  E.  Hodgins,  K.C.,  for  defendant,  cite 
bell,  15  P.  R.  338;  McClennaghan  v.  Buchi 

R.  McKay,  for  plaintiff,  cited  Smith  v. 
47,  179,  and  Dryden  v.  Smith,  17  P.  R.  50 
a  party  cannot  do  indirectly  what  he  ca 
Hopkins  v.  Smith,  1  0.  L.  R.  659,  and  Mil 
R.  330,  as  shewing  that  it  was  proper  to  ( 
and  so  stop  in  limine  an  examination  if  it 
any  case.  H)e  also  relied  on  Beeton  v.  01 
16  P.  R.  at  p.  286. 

The  Master: — The  cases  cited  for  j 
•  conclusive  if  any  discovery  was  being  asked 
tion  of  that  kind  is  disclaimed  by  Mr.  1 
Clark  v.  Campbell,  15  P.  R.  338,  it  is  cL 
cases  in  which  a  party  can  be  examined  c 
by  his  opponent,  and  I  cannot  say  that  1 
them.  What  questions  will  be  asked  cam 
usefully  imagined)  beforehand. 

Plaintiff  must  attend  and  submit  to  1 
questions  are  asked  which  are  considered  i 
be  dealt  with  under  Rule  455  as  practically 

The  costs  of  this  motion  will  be  to  defei 
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October  24th,  1907. 

chambers. 

LOGAN  v.  DREW. 

-  Amendment  after  Entry  —  Neglect  to  Provide 
rlocutory  Costs  Reserved  for  fhs  Trial  Judge — 
Ion  of  Costs. 

by  plaintiffs  to  amend  the  formal  judgment  in 
in  such  a  way  as  to  provide  for  the  disposition  of 
P  an  interlocutory  motion  heard  before  Falcon- 
T.y  and  of  the  appeal  from  his  decision  to  a  Divi- 

t. 

pence,  for  plaintiffs, 
ramble,  for  defendants. . 

*,  J.: — The  motion  before  the  Chief  Justice  was 
□itiff  Wl  I.  Logan  to  have  an  alleged  settlement 
nia,  at  the  assizes  there  in  October,  1906,  enforced 
>  the  meaning  of  that  settlement  put  upon  it  by 
b. 

mdants  opposed  the  motion,  but  asserted  a  settle- 
Ing  to  a  construction  they  put  upon  it,  and  asked 
b  settlement  carried  out 

lat  motion  defendants  succeeded.  The  plaintiff 
1  appealed  to  a  Divisional  Court:  the  appeal  was 
iie  extent  of  setting  aside  the  order  of  the  Chief 
I  the  case  was  sent  down  for  trial,  with  liberty 
es  to  amend,  and  to  set  up  any  alleged  settle- 
natter  of  defence  in  the  action.  The  Divisional 
Br  ordered  that  the  costs  of  the  motion  and  of  the 
Id  be  disposed  of  by  the  presiding  Judge  at  the 
action.  The  trial  took  place  before  me  at  Sar- 
spring  of  1907,  and  I  dismissed  the  action  with 
ounsel  omitted  to  call  my  attention  to  the  costs 
>n  and  appeals,  reserved  for  my  decision. 
aring  the  parties,  and  considering  that  the  piain- 
l  his  motion  before  the  Chief  Justice,  and  that  the 
Jourt  did  not  affirm  any  settlement  as  contended 
jt  party,  and  that  the  issue  as  to  the  settlement 


644 


THE   ONTARIO   WEEKLY  REPORT 


raised  by  the  defendants  was  decided  adverse!; 
of  opinion,  and  so  order,  that  neither  party 
against  the  other,  any  costs  of  the  motion  b 
Justice,  or  of  the  appeal  to  the  Divisional  Coi 
at  the  trial  of  attempting  to  uphold  or  to  i 
ment.  The  defendants  are  entitled  to  the  { 
defence  in  the  action,  as  already  ordered,  bu 
do  not  agree,  it  will  be  for  the  taxing  offic 
to  either  plaintiffs  or  defendants  any  costs,  so 
be  ascertained,  pertaining  solely  to  the  all* 
as  above  stated. 

The  costs  of  this  motion  to  be  costs  in  tit 
Formal  judgment  to  be  amended  accordii 


Riddeix,  J. 


Octoi 


TRIAL. 

BECK  v.  CANADIAN  PACIFIC  E. 

Railway — Animals  Killed  on  Track— Negh 
Fence — Lease  by  Railway  Company  of 
Railway — Escape  of  Horses  therefrom— 1 
see  to  Erect  and  Maintain  Fences — Ou 
Using  Lands  under  License  from  Assig 
Escape  of  Animals  Due  to  Negligence  < 
way  Act,  190S,  sees.  199,  287. 

Action  to  recover  the  value  of  some  he 
defendants'  railway. 

A.  B.  Morine,  for  plaintiffs. 

W.  B.  White,  K.C.,  and  W.  H.  Williaim 
defendants. 


Riddell,  J.; — At  Wahnapitae,  in  the  c 
sing,  defendants,  being  the  owners  of  a  parce 
ing  the  line  of  their  railway,  leased  it  on  31fi 
5  years,  to  one  Picard.  In  the  lease  tiiei 
as  follows:  "And  the  lessee,  for  himself,  hi 
administrators,  and  assigns,  covenants,  proi 
to  and  with  the  company,  its  successors  and 
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ose  claiming  under  him  as  aforesaid  will  fortH- 
e  land  .  .  .  and  that  the'  lessee  (and  those 
er  him  as  aforesaid)  will  forthwith  erect,  and  at 
ing  the  term  hereby  mentioned  maintain,  around 
ereby  demised,  fences  suitable  and  sufficient  to 
is,  cattle,  and  other  animals  from  getting  upon 

The  original  lessee  assigned  to  the  Victoria 
iber  Company;  the  defendants  did  not  in  terms 

assignment,  but  they  knew  that  the  assignment 
,de,  and  have  not  in  any  way  interfered  with 
q  of  the  property  by  the  Victoria  Harbour  Lum- 

\  parcel,  by  whom  or  when  erected  does  not  ap- 
)le,  and  separating  it  for  the  most  part  from  the 
:,  is  a  fence,  built  by  whom  or  when  does  not 

Victoria  Harbour  Lumber  Co.  permitted  plain- 
;he  use  of  this  property,  including  the  stable, 
ight  of  12th  January,  1907,  a  car  load  of 
d  at  defendants'  station  at  Wahnapitae,  and, 
>ut  of  the  car  into  the  stockyard  at  the  station, 
ds  taken  across  the  river  Wahnapitae  on  the  ice, 

number  of  them  escaped  upon  the  line  of  de- 
Iway  at  the  point  at  which  the  fence  had  not 
Five  of  these  were  killed  upon  the  line  of  the 
i  engine  of  defendants;  their  value  is  admitted 

contend  that  they  have  a  right  to  compensation, 
statute  in  their  favour ;  the  defendants  say  that 
;  bound  to  fence  as  against  these  plaintiffs,  and 
they  are  protected  by  the  fact  that  the  animals 
fie  negligence  of  plaintiffs. 

'cident  occurred  before  the  coming  into  force  of 
1906,  the  Act  to  be  looked  at  is  the  Railway 

Edw.  VII.  eh.  58. 

)9  of  that  statute  provides  that : 

ipany  shall  erect  and  maintain  upon  the  railway 
.     as  follows: 

3S  of  a  minimum  height  of  4  feet  6  inches  on 
he  railway.     .     .     . 

fences  .  .  .  shall  be  suitable  and  sufficient 
ttle  and  other  animals  from  getting  on  the  rail- 


646 


THE   ONTARIO    WEEKLY  REPOR 


An  exception  is  made  by  sub-sec.  3  c 
proved  or  settled,  not  of  importance  to  be 
as,  if  it  be  necessary  for  plaintiffs  to  negatr 
I  should  allow  it  to  be  proved  by  affidavit. 

In  the  factum  for  the  appellants  in  Gra 
Co.  v.  McKay,  34  S.  C.  B.  81,  will  be  found 
legislation  in  Canada  concerning  the  duty 
panies  to  fence,  and  English,  Scottish,  On 
toba  cases  are  collected.  I  do  not  think  it 
good  purpose  to  retrace  that  history  and  n 
here — the  legislation  is,  I  think,  clear. 

The  obligation  is,  to  "erect  and  mainta: 
way."  "  Railway  "  is  defined  by  the  Act  (sec 
ing  "property  real  and  personal  connect 
railway  which  the  company  have  authority 
operate."  A  fence  built  at  any  place  on  th 
perty  sufficient  to  keep  out  cattle,  and  of  tin 
would  satisfy  the  statute.  There  was,  bef 
duty  cast  upon  the  railway  company  to  fenc 
might  not  get  from  their  own  land  upon  i 
there  was  no  duty  to  place  a  fence  along  th 
way  line  proper.  A  lease  being  made  c 
vision  that  the  lessee  should  himself  build 
fence — does  that  thereby  create  a  duty  on 
build  a  fence  themselves?  I  should  thinl 
question  answers  it  in  the  negative. 

But  the  case  is  not  without  autho 
v.  Grand  Trunk  R.  W.  Co.,  in  part  re 
W.  R.  423,  and  in  full  in  14  0.  L.  R.  63,  a 
.  .  .  held  that  the  owner  of  land  adj 
track  who  had  agreed  to  keep  up  gates,  etc 
against  the  railway  company  for  defect  ir 
that  his  tenant  was  in  no  better  position.  M 
points  out  that  the  knowledge  of  the  tenant 
ment  is  immaterial,  and  that  the  right  of 
higher  than  that  of  the  landlord,  even  the 
ignorant  of  the  existence  of  the  agreemei 
prepared  to  overrule  this  decision,  I  ough 
the  right  of  a  tenant  being  higher  than  the 
I  have  re-read  the  cases  cited  in  the  Yeates  3 
of  the  opinion  that  the  decision  is  right, 
difference  in  principle  between  the  relative  1 
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\  one  hand,  and  tenant  and  assignee  on  the  other. 
i  Harbour  Lumber  Co.  can  have  no  rights 
;hose  of  Picard,  and  the  licensees  of  the  Victoria 
can  have  no  higher  rights  than  that  company. 

t  ground  the  action  should  be  dismissed. 

Iso  the  plaintiffs  must"  fail  upon  another  ground, 
sec.  237  (4),  exempts  the  company  from  liability 
ay,  in  the  opinion  of  the  Court  or  jury  trying  the 
hes  that  an  animal  got  at  large  through  the 
f  the  owner  or  his  agent.  These  horses  were  a 
i  Toronto,  brought  out  to  Wahnapitae  with  hal- 
allowed  to  rush  out  pell-mell  into  the  stockyard, 
ing  led  out  by  the  halter  and  tied  up  to  be  taken 
LtinV  witness  Beck  said  this  was  not  the  right 
them  out  of  the  car.     .     .     .     This  alone  would 

plaintiffs.  The  horses,  strange  as  they  were  to 
were  most  of  them    allowed    to    run,  5    or    6 

the  halter,  and  the  remainder  following  as  they 

method  of  taking  the  horses  was  adopted  be- 
plaintiffs9  servants  really  wanted  to  keep  them 
id  not  think  there  was  much  danger,  and  they 

very  much  trouble  to  keep  them  back. 

is  a  jury,  I  was  allowed  by  consent  of  counsel 
cnowledge  of  horses  acquired  on  the  farm  and  in 
«."  Sitting  as  a  jury  and  using  my  knowledge, 
>eyond  question,  the  method  adopted  with  these 
?s  was  a  negligent  one,  and  that  this  negligence 
se  of  the  animals  getting  and  being  at  large, 
such  knowledge  or  experience,  and  using  common 
think  that  conclusion  would  equally  be  arrived 
last  sentence  of  sub-sec.  4  does  not  avoid  the 
of  this  finding — that  only  provides  that  the  mere 
inimals  not  being  in  charge  of  some  competent 
not  deprive  the  owner  of  his  right  to  recover — 
Is,  the  fact  of  the  animals  not  being  in  charge  of 
;ent  person  shall  not  ipso  facto  be  deemed  negli- 


iew,  plaintiffs  cannot  succeed.     The  action  will 
with  costs. 
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HlDDELL,   J.  OCTOI 

WEEKLY  OOUBT. 

EEINHARDT  v.  JODOUIN. 

Costs  —  Motion  for  Judgment  on  Report  b 
Hon  —  Appeal  from  Report  not  Conte 
Costs  of  Motion. 

Motion  by  plaintiffs  for  judgment  on  fu 
and  costs. 

W.  R.  Smyth,  for  plaintiffs. 

A.  H.  Marsh,  K.C.,  for  defendant. 

Hiddell,  J.: — This  action  was  tried  be 
Toronto  non-jury  sittings  in  February  last 
t  ^ave  judgment  declaring  that  the  defendai 
IV  for  certain  supplies  received  by  him,  an 
Mr.  Cartwright  (an  official  referee)  to  take  t 
fween  the  parties  upon  the  basis  of  my  judg 

The  referee  has  made  a  report,  dated  t 
which  he  finds  that  the  defendant  is  indebte 
tiffs  in  the  sum  of  $855.25.  By  Eule  649  s 
to  be  treated  as  a  report  of  a  Master,  and  tl 
becomes  absolute  at  the  expiration  of  14  day 
of  serving  of  notice  of  filing  the  same.  Th 
port  as  requires  confirmation,  and  the  motio 
upon  the  report  should  not  have  been  made 
finnation.  Further  directions  and  all  que 
1  saving  been  reserved  at  the  trial,  the  plan 
the  21st  instant,  before  my  brother  Britton 
ami  the  motion  was  referred  to  me  by  that 
The  matter  came  on  before  me  on  the  22n 
Marsh  took  the  objection  that  the  motion 
Ihit  said  that  this  position  was  taken  only  t 
ant  should  get  the  costs  of  this  motion;  ar 
argued  upon  the  merits.  I  disposed  of  all  ir 
argument  except  the  question  of  the  costs  of 

The  legal  position  is  that  if  the  defends 
upon  his  objection,  he  would  be  entitled  to 
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,  and  I  suppose  with  costs — then  the  plaintiffs 
ntitled,  after  waiting  a  few  days  (it  being  ad- 
there  is  no  intention  to  appeal  from  the  report), 
re;  and  they  would  be  entitled  to  the  costs  of  that 
be  result  would  be  the  same  (except  to  the  solici- 
unsel)  as  though  1  should  now  direct  that  there 
o  costs  of  this  motion.  The  Court  must  consider 
s  of  litigants  alone,  and  motions  or  objections  for 
costs  only  are  not  to  be  encouraged. 

ill  be  judgment  for  the  plaintiffs  for  the  sum  of 
erest  thereon  from  the  teste  of  the  writ,  and  costs 
q  and  reference,  but  there  will  be  no  costs  of  the 
ion. 


October  26th,  1907. 

DIVISIONAL  COURT. 

D  AND  TAY  (No.  11)  SCHOOL  TRUSTEES 

wis — Rural  School  Section — Acquisition  of  Site 
rviding  New  School  House — Award — Opposition 
Selected  —  Meeting  of  Ratepayers  —  Refusal  to 
\  Issue  of  Debentures  —  Mandamus  —  Public 
Act,  1901,  sec.  74 — "  May  " — Mandamus  to  Trus- 
ter to  Change  Site — Amendments  to  Act — Dis- 
-Interferrnce   of  Court. 

by  McLeod  and  Morris,  the  applicants,  from  an 
etzel,  J.,  dismissing  an  application  for  an  order 
re  of  a  mandamus  commanding  the  respondents. 
to  purchase  or  acquire  certain  property  for  a 
and  immediately  to  build  or  otherwise  acquire 
i  a  school  house  upon  the  site. 

?wson,  K.C.,  for  the  appellants, 
oys.  Barrie,  for  the  respondents. 

pnent  of  the  Court  (Falconbridge,  C.J.,  Brit- 
,ute,  J.),  was  delivered  by 


650  THE   ONTARIO   WEEKLY  KEPO. 

Britton,  J.: — The  applicants  are  qu 
of  school  section  No.  11  in  the  township  of 
a  school  house  in  this  section  located  upoi 
concession.  This  was  destroyed  by  fire 
1905.  Then  proceedings  were  taken  by 
ratepayers  for  changing  the  site  for  the 
that  section,  and,  arbitrators  having  be< 
award  was  made  on  5th  May,  1906,  changir 
east  corner  of  lot  1  in  the  same  concessioi 

There  was  no  request  to  the  arbitral 
their  award,  and  no  proceedings  have  been 
that*  award,  so  it  became,  under  sub-sec.  3 
Public  Schools  Act,  1901,  binding  upon  i 
years  from  its  date. 

There  is  very  little  of  fact  in  controv 
parties.  The  applicant  McLeod  says  that 
of  the  award  a  majority  of  the  trustees  1 
opposed  to  the  site  selected  and  fixed  by 
he  believes  that  a  majority  of  the  ratepay 
section  are  likewise  opposed  to  the  said  s 

After  the  fire,  no  school  was  open  in 
about  1st  June  last,  when  the  trustees  It 
not  in  the  township,  but  just  across  the  1 
the  adjoining  township  pi  Medonte.  Th 
trustees  is  not  complained  of  as  illegal — or 
not  be  dealt  with  on  the  present  application 
and  others  pressed  upon  the  trustees  the  di 
cants  considered  it,  of  erecting  a  school  hoi 
site,  and  on  16th  June,  1906,  a  meeting  of 
held  for  the  purpose  of  considering  the  ma 
meeting  the  trustees  resolved  to  ask  the  ra 
tion  the  issuing  of  debentures  and  the  rais 

The  meeting  of  ratepayers  was  held  on 
and  they,  by  a  vote  of  19  for  and  28  ag 
sanction  the  issue  of  debentures.  A  greal 
«ion  followed.  The  trustees  ...  in  1 
1907  attempted  to  meet  the  serious  diffii 
arisen  by  suggesting  two  sites,  and  buil< 
houses. 

A  special  meeting  was  called  for  25th  ] 
the  double  purpose  of  deciding  whether  the 
school  houses,  and  whether  the  raising  of  3 
tures  would  be  sanctioned.     At  that  meetin 


OD  AND  TAY  (NO.  11 J  SCHOOL  TRUSTEES.   651 

,  so  far  as  those  at  the  meeting  could  do  so, 
x>  the  erection  of  two  school  houses.  The  vote 
two  school  sites  and  houses  was  28,  and  20  were 

and  the  vote  in  favour  of  raising  $2,000  by 
as  27  for  and  20  against.  ..This  decision  was 
►n,  because  the  proceedings  were  declared  illegal 

school  inspector.  Then  the  trustees  attempted 
iement  by  an  application  to  the  County  Court 
ling  resulted  from  this. 

tees  then  met,  and  a  special  meeting  of  the 
is  held  on  11th  May,  1907,  to  consider  the  ma1> 
vry  of  $1,500  for  the  erection  of  a  school  house 

site  and  for  school  furniture.  At  this  meeting 
inst  the  levy  and  none  in  favour  of  it.  It  is 
sre  is  no  authority  for  calling  a  meeting  for 
>se,  and  I  agree  that  such  a  meeting  is  not  in 
ized  by  the  School  Act,  but  the  proceedings 

trustees  shew  that  they  have  acted  in  perfect 
i  attempting  to  provide,  on  terms  not  onerous, 
modation  for  children  in  the  district. 

that  the  applicants  and  some  others,  but  not  a 
the  ratepayers  of  the  section,  are  willing  to 
3  levy  for  the  new  school  house  upon  the  award 
the  necessary  school  furniture;  but  is  this  a 
tie  Court  should  grant  a  mandamus  to  compel 
:o  ask  for  a  large  sum  of  money  to  be  paid  by 
^payers  in  one  year?  It  is  conceded  that/ the 
t  be  raised  by  debentures  extending  beyond  one  . 
lecessary  sanction  by  the  ratepayers,  as  required 
f  the  Public  Schools  Act,  1901,  has  not  been 
loubt,  the  word  "may"  does  not  necessarily 
retion — it  sometimes  is  obligatory. 

igest  cases  for  the  applicants*  contention  that 
able  to  find  are  Julius  v.  Bishop  of  Oxford, 
214,  and  Regina  v.  Tithe  Commissioners,  14 
rhe  latter  of  these  cases  decides  "  that  in  public 
is  only  directory,  promissory,  or  enabling,  may 
ulsory  force  when  the  thing  to  be  done  is  for 
nefit  or  in  advancement  of  public  justice.  This 
t,  in  my  opinion,  come  within  that  rule.  It 
y  opinion,  be  an  injustice  to  compel  the  rate- 
at  township  to  pay  the  whole  amount  in  one 
ms  to  be  clear  that  the  majority  in  number  at 
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least  of  the  ratepayers  in  the  section  are  < 
;  the  award  site.     I  am  of  opinion  that  there 

change  the  site  before  the  erection  of  a  schoo 
Two  of  the  amendments  to  the  Public  Scho 
are  important  in  this  connection.     .     .     . 
j  ."  [Reference  to  4  Edw.  VII.  ch.  30,  sec.  2 

i  i  34  of  the  principal  Act  by  adding  a  new 

i  '•'  to  6  Edw.  VII.  ch.  53,  sec.  22,  repealing  si 

1  '.  34  of  the  principal  Act  and  substituting  a  n< 

j  As  the  law  stood  in  1901,  the  power  of 

the  then  sub-sec.  1  of  sec.  34  was  limited  to 
i  for  a  new  school  house,  or  to  agreeing  upon 

for  an  existing  school  house. 

Under  the  amended  Act,  if  the  trustees 
the  ratepayers,  can,  even  after  accepting 
\}4  change  it  and  select  a  new  one,  they  shoi 

compelled  to  erect  a  school  house  upon  that 
The  mandamus  asked  for  would  not  be 
!  medy  of  the  trouble  of  which  the  majority 

In  conclusion,  1  am  of  opinion  that  thei 
tive  duty  cast  upon  the  trustees  to  ask  for 
single  levy,  and  to  proceed  to  build  upon  t 
by  the  award.    The  trustees  have  considered 
ter  and  have  come  to  a  conclusion.     I  am 
that   that  conclusion   is   an  erroneous   one- 
wrong,  if  the  discretion  was  theirs  to  exer 
judgment,  the  Court  ought  not  to  interfere, 
of  the  Chancellor  in  Wallace  v.  Township 
E.  at  p.  656,  is  applicable.     .     .     . 
Appeal  dismissed  with  costs. 
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TRIAL. 

BOUCK  v.  CLABK. 

Goods   —  Absence  of  Express  Warranty  —  Implied 
artty  —  Quality  of  Hay  —  Opportunity  for  Irispec- 

Acceptance  —  Estoppel  —  Division  Court  Judg- 

Evidence  ds  to  Opinion  of  Quality. 

tx   for  breach  of  warranty  of  the  quality  of  hay  pur- 
*y     plaintiff  from  defendant. 

.     IPringle,  Cornwall,  and  J.  A.  C.  Cameron,  Corn- 
plaintiff. 

lliard,  Morrisburg,  and  C.  H.  Cline,  Cornwall,  for 
t. 

roN,  J-: — The  plaintiff  is  a  dealer  in  hay  and  feed, 
sin-ess  in  the  village  of  Winchester,  and  the  defend- 

fanner  residing  in  the  township  of  Matilda.  The 
sought  the  defendant  in  the  autumn  of  1906,  and 
xixrchased  all  the  hay  that  defendant  then  had.  It 
ixx  the  statement  of  claim  that  the  hay  so  purchased 
3  ^rood  merchantable  hay  and  of  No.  1  quality.  In 
xi ee   the  plaintiff -said  the  hay  was  to  be  good  green 

saved. 

main  facts  are  hardly  open  to  question.  The  de- 
x-epresented  that  he  had,  in  the  autumn  of  1906, 
O  tons  of  hay.  It  Was  in  3  barns  of  the  defendant, 
plaintiff  visited  two  of  these  barns,  viz.,  the  south- 
the  south-east  barns — he  did  not  go  to  the  north 
s^e  the  hay  therein,  at  the  time  he  agreed  to  pur- 

X-  o.w.r.  no.  24 — 45 
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chase.  At  the  barns  visited  plaintiff  sa* 
mows,  and  was  told  that  the  hay  was  of 
The  hay  was  to  be  sold  by  defendant  and  pi 
tiff  as  pressed  hay.  Some  of  the  hay  had  tx 
plaintiff's  visit — this  was  covered  up  by 
that  it  could  not  be  seen  by  plaintiff.  Th 
to  pay  $12  a  ton  for  the  hay,  to  be  deliver* 
and  he  agreed  to  take  all  that  defendant 
The  defendant  commenced  to  deliver  in 
and  the  hay,  with  the  exception  of  a  cor 
quantity,  was  delivered  to  the  plaintiff  1 
inspected  by  him,  so  far  as  hay  pressed  ai 
be  inspected.  The  plaintiff  had  the  righ 
to  reject  if  the  hay  was  not  such  as  plaii 
and  he  exercised  that  right  in  at  least  one 
to  a  small  quantity  of  hay.  Upon  the  evi 
impossible  to  find  that  there  was  any  frau< 
the  defendant,  either  by  concealment  or  n 
It  is  conceded  that  there  was  no  express  wa 
the  whole  evidence  I  am  of  opinion  that  t 
plied  warranty.  It  is  no  fault  of  defendai 
did  not  make  a  more  full  and  careful  ex 
plaintiff  could  have  seen  the  hay  as  it  wa 
and  when  it  was  being  delivered,  if  the  ] 
satisfied  with  the  outside  of  the  bales,  he  c< 
such  as  he  suspected,  if  any,  or  such  and  & 
enable  him  to  see  the  average  quality  of  the 
tiff  did  open  one  bale  under  suspicion  anc 
It  is  in  evidence,  and  I  accept  it  as  provec 
difficult,  if  not  impossible,  in  the  ordinary 
ing  hay,  to  mix  any  considerable  quantity 
good  in  such  a  way  that  the  bad  cannot  b< 
without  opening  the  bales.  Apart  from 
means  of  detecting  musty  hay,  discolourati 
itself,  and  weeds,  wire  grass,  and  other  grai 
good  hay  will  be  seen  on  the  exposed  parts 
am  satisfied  that  there  was  not  any  large 
hay,  when  delivered  by  the  defendant,  of  th( 
contended  for  by  the  plaintiff.  The  weigh 
that  at  the  time  of  delivery  the  hay,  except 
small  quantity,  was  of  the  quality  of  hay  ' 
tiff  saw.  The  evidence  of  defendant's  witi 
employed  by  him.  and  who  assisted  in  pi 
saw  this  hay  pressed,  is  absolutely  inconsii 
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ierable  quantity  of  hay  such  as  the  sample 
irt  by  the  plaintiff. 

le  to  fully  understand  how  it  is  that  there 
of  bad  hay  to  such  an  extent  by  purchasers 
>f  hay  said  to  have  been  part  of  defendant's 
>  there  were  causes  for  some  deterioration 
ras  delivered  to  plaintiff.  Snow  was  upon 
s.  Some  was  delivered  wet.  Then  hay  from 
eceived  by  plaintiff  in  a  wet  condition,  and 
;h  hay  delivered  by  defendant.  The  Christie 
intiff  stored  some  of  the  hay,  was  in  places 
^n,  and  some  damage  was  done  by  reason  of 
weather. 

laid  down  in  Jones  v.  Just,  L.  R.  3  Q.  B. 
tioned :  "  Under  a  contract  to  supply  goods 
scription,  which  the  buyer  has  no  opportun- 
%,  the  goods  must  not  only  in  fact  answer 
xiption,  but  must  be  saleable  or  merchant- 
description,"  and  "  the  maxim  caveat  emptor 
to  a  sale  of  goods  where  the  buyer  has  no 
inspection."  That  case  was  followed  by 
rham,  14  0.  R.  451. 

?ase  is  different  in  its  facts.  Here  the  buyer, 
I  an  opportunity  of  inspecting,  and,  except 

did  in  fact  inspect,  he  waived  inspection, 
is  like  Borthwick  v.  Young,.  12  A.  R.  671, 
d  that,  as  the  sale  was  not  a  sale  by  sample, 
ser  had  not  been  deterred  by  any  acts  or 
defendant  from  making  a  full  inspection, 

not  liable  on  any  warranty,  expressed  or 

upon  the  evidence  that  if  there  was  bad 
,  hay  not  well  saved,  of  any  considerable 
hay  delivered  by  defendant  to  the  plaintiff, 
rcich  delivery  it  could  have  been  discovered 
any  inspection  which  ought  reasonably  to 

Heilbutt  v.  Hickson,  L.  R.  7  C.  P.  438. 
idence  I  think  it  clear  that  the  acceptance 
ly  load  or  bale  of  hay  did  not  preclude  him 
ny  other  load  or  bale  which  did  not  sub- 
r  the  contract:  Dyment  v.  Thompson,  12 
ned  by  the  Supreme  Court  of  Canada,  13 

delivery  was  the  place  of  inspection.  The 
;  tied  down  to  the  exact  time  of  delivery. 
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He  had  a  reasonable  time.  He  did  not 
livered  until  a  considerable  time  after 
livery  plaintiff  commenced  to  sell  the  h 
and  when  he  did  this,  and  when  the  hi 
of  subsequent  purchasers,  plaintiff's  ri| 
gone:  Perkins  v.  Bell,  12  Q.  B.  D.  193. 

I  have  read  the  cases  cited  by  couns< 
very  full  and  able  argument,  but,  appl 
facts  before  me,  these  cases  do  not  si 
entitled  to  succeed. 

The  defendant  offered  evidence  of  a 
sion  Court  between  these  parties  as  an  es 
tiff  in  his  claim  for  damages.  There  is  i 
took  place  is,  in  my  opinion,  imports 
plaintiff  then  thought  about  the  quali 
in  question,  and  what  he  thought  his  ri 

The  defendant  did  not  in  fact  delivei 
in  November,  1906,  to  plaintiff.  He  s< 
people.  After  the  payment  by  plaintiff 
defendant,  assuming  that  plaintiff  desii 
to  accept  more,  delivered  6  tons  and  6< 
ice*-hause  of  pjaimtiff  art  Suffels  cros 
annoyed  about  it,  locked  up  the  ice-hoi 
defendant  to  re-take  the  hay,  and  refu 
The  now  defendant,  Clark,  commenced  a 
Division  Court  ...  for  the  value 
it  $13  a  ton.  Bouck,  the  now  plaintij 
admitting  the  quantity  of  hay,  but  sayi 
be  $12  a  ton,  making  $75.84.  He  put 
non-delivery  of  the  balance  of  defendan* 
the  sale  to  other  persons  of  56  tons  at 
$1  a  ton,  or  $56,  and  Bouck  paid  $19i 
was  on  18th  March,  1907,  and  I  regard  it 
atory  not  only  of  what  I  thought  the 
but  of  what  plaintiff  on  that  date  thoug 
plaint  was  then  made  of  the  quality  of 
or  by  any  purchaser  from  him. 

I  ought  to  say  further  that,  even  if 
plaintiff  contends,  or  if  there  was  an  in 
evidence  is  not  clear  as  to  a  breach.  C< 
complaints  as  to  the  quality  of  hay  we 
whom  the  complaints  first  came  to  plaii 
gard  to  what  could  easily  have  happen* 
deliverv  bv  defendant,  defendant  mav  i 
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sale  by  auction  of  part  of  the  hay,  under  the 
nst&nces  attending  the  sale,  does  not  deter- 
mine of  the  hay  then  sold.  Plaintiff  decried 
sample  shewn  by  plaintiff  to  intending  pur- 
t  a  fair  sample.  One  purchaser  at  the  sale 
Le  hay  very  soon  after  the  sale,  f.o.b.  at  Ot- 
\  a  ton.  From  this  would  have  to  be  deducted 
wa.  That  is  not  a  complete  answer,  but  it 
the  sale  was  under  circumstances  that  would 
the  hay. 

F  impressed  me  as  an  honest  man,  but  a  man 
iced  opinions,  and  he,  as  it  appeared  to  me, 
imself  up  to  a  feeling  of  strong  antipathy 
t.  The  plaintiff  accepted  as  true  what  ^people 
not  good  about  the  defendant,  and  so  did 
regard  to  the  sale. 

must  be  dismissed  and  with  costs. 


C.J.  October  28th,  1907. 

TRIAL. 

HAMILTON  AND  DUNDAS  E.  W.  CO. 

isure  Grounds — Injury  to  Person — Licensee 
No  Unusual  Danger — Nonsuit. 

lamages  for  personal  injuries  sustained  by 
to  the  negligence  of  defendants  as  alleged, 
ark  owned  or  leased  by  defendants. 

lunton,  K.  C,  and  F.  Mori^on,  Hamilton,  for 

rue.  Hamilton,  for  defendants. 

ge,  C.J. : — There  was  no  fee  charged  by  de- 
the  authority  of  defendants  for  admission 
:  woods."  A  cash  fare  was  paid  on  the  rail- 
not  run  into  the  park.  In  fact,  there  is  a 
ig   between   their  platform-station   and  the 
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Plaintiff  is,  therefore,  in  the  position 
to  whom  no  duty  is  owing,  unless  the 
by  reason  of  some  unusual  danger  kn 
and  unknown  to  plaintiff,  which  is  not  i 

On  the  motion  for  nonsuit,  I  theref< 
tion — under  the  circumstances  without  cc 


Oct 

DIVISIONAL  COURT. 

PLENDEBLEITH  v.  PAE 

Costs — Taxation — Copy   of    Shorthand   i 
Master's  Office — Allowance  between  Pt 

Appeal  by  plaintiff  from  order  of  Eie 
allowing  an  appeal  by  defendant  from  1 
senior  taxing  officer  at  Toronto  of  defe: 
action  for  redemption,  and  allowing  as 
costs  the  expense  of  procuring  a  copy  oi 
ence  taken  in  the  Master's  office. 

T.  Hislop,  for  plaintiff. 

H.  E.  Irwin,  K.C.,  for  defendant. 

The  Court  (Mulock,  C.J.,  Britt< 
dismissed  the  appeal  with  costs. 


Oc 

DIVISIONAL  COURT. 

Be  CASHMAN  AND  COBALT  ANT) 
LIMITED. 

Mines  and  Minerals — Mining  Claims 
of  Mining  Commissioner  —  Appeal  — 
— Right  of  Claimant  whose  Claim  hi 
against  Allowance  of  Rival  Claim — "  i 
son  Feeling  Aggrieved9' — Mining  Act, 

Appeals  by  the  Cobalt  and  James  M 
a  decision  of  the  Mining  Commissioner 
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ie  appellants  and  from  another  decision  finding 
)f  the  claim  of  Cashman. 

?al  was  heard  by  Falconbridge,  C.J.,  Britton, 
l,  J. 

>ay,  for  the  appellants. 

Ross,  for  Cashman,  the  respondent. 

l,  J. — One  Landru8,  to  whose  rights  the  appel- 
succeeded,  claimed  to  have  made  a  valuable  dis- 
alleges  that  he  staked  the  claim  as  required  by 
^ashman  also  claimed  to  have  a  right  to  the  pro- 
ne8tion.     The  claims  were  adjudicated  upon  by 
Commissioner,  who  decided  in  favour  of  Cash- 
admitted  that  if  the  claim  of  the  appellants  were 
5  precedence  over  that  of  Cashman;  and  therefore 
uestion  is  whether  the  appeal  of  the  company 
decision  of  the  Commissioner  disallowing  their 
ill  founded. 

aing  Commissioner  had  before  him  the  witnesses, 
found  as  a  fact  that  Landrus  made  no  discovery 
mineral  within  the  Act,  and  further  that  the 
;overy  is  not  wdthin  the  boundaries  of  the  prop- 
by  Landrus  or  the  appellants,  but  some  little 
ith  of  their  south  boundary.-  It  is  admitted  that 
iding  be  sustained,  this  part  of  the  appeal  must 

s  abundant  evidence  upon  which  the  Commis- 
it  find  as  he  has,  and  unless  we  are  prepared  to 

own  recent  decision  in  Bishop  v.  Bishop,  ante 
.  long  line  of  cases  which  are  followed  there- 
ot  give  effect  to  the  contention  of  the  appellants, 
lg  the  case,  I  do  not  think  that  the  appellants 
•d  as  against  the  claim  of  Cashman.  Section  52 
any  licensee  or  person  feeling  aggrieved  by  any 
tc,  the  right  to  appeal;  but  sec.  75  makes  it„clear 
►  meant  is,  any  licensee  feeling  aggrieved,  and  not 
ny  licensee  whatsoever,  who  is  given  the  right 
The  notice  is  to  be  served  "  upon  all  parties  ad- 
rested  " — unless  an  intending  appellant  has  him- 
nterest  or  claims  some  interest  in  the  property, 
»  no  "  parties  adversely  interested."   If  the  appeal 

allowance  of  Cashman's  claim  were  to  succeed, 
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the  company  would  receive  no  benefit  greater 
any   other  person.     In   the   absence   of  expre 
giving  such  an  extraordinary  right,  the  claim 
ing  appellant  to  appeal  under  such  circumsl 
be  sustained. 

Both  appeals  should  be  dismissed  with  cost 

Britton,  J.,  gave  reasons  in  writing  for  1 
elusions. 

Falconbridge,  C.J.,  also  concurred. 


RlDDELL,    J. 


October 


TRIAL. 

REX  v.  MICHIGAN  CENTRAL  R.  R 

Criminal  Law — Indictment  of  Railway  Compa 
— Carrying  Dangerous  Explosives — Fatal  It 
sons — Board  of  Railway  Commissioners — PI 
Punishment— Mitigating  C  ircumstances — 1 
Fine. 


Indictment  of  defendants  under  sees.  221 
the  Criminal  Code  for  a  nuisance  and  for  car 
ous  explosives  without  proper  precautions. 

E.  Meredith,  K.C.,  for  the  Crown. 

D.  W.  Saunders,  for  defendants. 

Riddell,  J. : — This  is  an  indictment  agaii 
gan  Central  Railroad  Company,  presented  t 
assizes  for  the  county  of  Essex.  By  reason  of 
the  defendants  have  pleaded  guilty,  I  must 
pronounce  the  appropriate  sentence,  examine 
and  that  I  am  able  to  do  only  by  a  perusal  of  t 
ence  at  the  coroner's  inquest  holden  a  few  c 
casualty.  At  this  inquest  the  defendants  wei 
by  counsel,  who  took  an  active  part  in  croes-e 
messes — and  I  think  that  the  facts  must  be  fai: 
lished  by  such  testimony. 
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ns  to  me  that  the  following  was  the  course  of 
.Tie  Pluto  Manufacturing  Co.  of  Emporia,  Penn- 
hipped  a  quantity  of  dynamite  under  the  name  of 
'  paying  double  first  class  freight  rate.  At  Black 
he  State  of  Xew  York,  this  was  received  by  A.  D. 
'  of  that  place,  foreman  of  the  freight  house  and 
he  New  York  Central  and  Michigan  Central  Rail- 
panies.  He  says  that  he  did  not  know  or  suspect 
ras  dynamite,  but  supposed  that  it  was  simply  pow- 
Iges — gun  cartridges.  He  loaded  the  explosive  info 
owed  from  the  New  York  Central  Railroad  Com- 
irently  a  barrel  of  oil,  and  some  iron  pipe,  a  num- 
ir  "  powder  cards,"  containing  a  warning  that  the 
ned  high  explosives,  and  placed  these  cards  upon 
5f  the  car.  No  care  was  taken  by  him  to  see  that 
is  proper  for  carrying  high  explosives :  and  in  the 
)laced  bars  of  iron  and  a  number  of  other  parcels, 
ng  filled  as  an  ordinary  way  car  or  main  line  freight 
3.  All  the  experts  say  that  a  car  containing  nitro- 
)r  dynamite  should  contain  no  other  freight.  The 
iken  up  by  P.  H.  Sheridan,  a  conductor  on  the 
>'  railway,  and  brought  by  him  to  St.  Thomas, 
tiere  at  8.50  p.m.  of  7th  August,  1907.  The  car 
opened  at  Welland,  and  part  of  the  freight  taken 
on  its  arrival  at  St.  Thomas  it  was  "  switched  to 
fc  foreman  "  at  the  freight  house.  At  that  point 
t  foreman,  William  Stubbs,  found  the  car  on  the 
f  the  8th — it  was  then  sealed  but  had  in  it  goods 
to  St.  Thomas,  a  coil  of  rope,  two  boxes  (one  of 
ware),  and  some  plates  of  steel.  These  were  taken 
ig  nothing  in  the  car  but  the  boxes  of  "  powder  " 
ently  a  barrel  of  oil,  and  some  iron  pipe.  The 
;.  Thomas  on  the  morning  of  the  9th  at  7.10,  and 
Essex  at  2  p.m.  of  the  same  day.  The  car  was 
Bidgetown,  and  it  was  found  that  two  or  three 
he  explosive  had  shifted  and  were  on  edge;  and 
jtor,  Alexander  Mcintosh,  knew  that  it  was  explo- 
s  carrying,  but  did  not  replace  the  boxes  or  touch 
le  car  was  left  at  Essex  near  the  freight  house. 
ling  at  about  7.40  the  car  was  "  found  "  by  con- 
omas  of  the  Amherstburg  train,  and  on  being 
making  up  his  train,  cracking  was  heard  on  or 
car.  The  conductor  then  examined  the  car  and 
>aded  with  boxes  of  dvnamite.  and  it  was  found 
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also  that  the  boxes  were  leaking  and  th 
boxes  had  leaked  and  was  still  leaking  d 
bottom  of  the  car — 4  or  5  of  the  boxes  be 
The  boxes  were  righted,  but  no  pains  taken 
or  the  axles,  bolsters,  or  running  gear  of  tl 
rel  of  oil  and  iron  pipe  were  taken  out  of 
6  pieces  of  freight  were  put  in.  The  car  w 
the  engine,  and,  after  being  moved  aboul 
cracking  noises  continuing  loudly,  a  terril 
place,  killing  two  men  on  the  spot,  and  moi 
injuring  about  40  others. 

Some  of  the  expert  evidence  tends  to  si 
boxes  been  so  loaded  that  they  could  not  g< 
and  so  that  no  other  freight  could  strike  t 
not  have  been  so  much  danger.  No  care  8€ 
taken  by  the  company  to  see  to  it  that  tl 
this  high  explosive  knew  how  to  deal  wit] 
sent  with  the  shipment  to  attend  to  it;  1 
dangerous  substance  was  shipped  writh  n 
precaution  than  a  carload  of  potatoes.  It  : 
run  cold  to  consider  the  history  of  this  car- 
leaky,  loaded  partly  with  dynamite  and  ] 
freight,  shunted  into  the  yard  at  St.  Thor 
night,  taken  the  next  day  to  Essex,  shui 
afternoon,  and  after  staying  there  a  day  ai 
backwards  and  forwards  with  detonations  1 
and  no  one  taking  the  slightest  care. 

It  is  true  that  there  were  placards  she^ 
was  laden  with  high  explosives,  and  that  is 
ently  why  the  Board  of  Railway  Commissi 
allow  a  prosecution  under  the  Railway  Act. 
for  this  refusal,  I  should  have  thought  thai 
ordinary  freight  car  would  not  be  sufficieD 
car  "  designated  for  the  purpose  "  as  requir 
Act.  It  may  be  well  to  say  a  word  or  two 
railway  companies,  under  circumstances  lik 
see  how  far  the  defendants  were  called  up 
did.  At  the  common  law  it  is  clear  that 
be  compelled  to  carry  such  goods  as  these,  c 
nature.  Common  carriers  "  are  not  bound 
ous  articles  such  as  nitroglycerine,  dynami 
vol.  6,  p.  372  B;  3  Wood's  Railway  Law,  s 
son  on  Carriers,  sec.  113;  California  Pov 


REX  v.  MICHIGAN   VENTRAL  R.  R.   CO.  (jG3 

3o.,  113  Cal.  329;  Railroad  Co.  v.  Lockwftod,  17 
And  it  is  the  clear  duty  of  those  offering  such' 
shipment  to  notify  the  carrier  of  their  nature, 
ue  precautions  may  be  taken. 

iilway  Act  does  not  take  away  this  right  of  railway 
which  they  had  at  the  common  law,  but,  on  the 
jxpressly  provides  that  the  company  shall  not  "  be 
;o  carry  upon  its  railway,  gunpowder,  dynamite, 
rine,  or  any  other  goods  which  are  of  a  dangerous 
ve  nature :"  R.  S.  C.  1906  ch.  37,  sec.  286.  And 
oes  on  to  provide  that  "every  person  who  sends 
ilway  any  such  goods  shall  distinctly  mark  their 
the  outside  of  the  package  containing  the  same, 
wise  give  notice  in  writing  to  the  station  agent 
^e  of  the  company  whose  duty  it  is  to  receive  such 
to  whom  the  same  are  delivered:"  R.  S.  C.  1906 
!.  285  (2).  And  further:  "The  company  may  re- 
ie  any  package  6r  parcel  which  it  suspects  to  con- 
i  of  a  dangerous  nature,  or  may  require  the  same 
led  to  ascertain  the  fact:"  R.  S.  C.  1906  ch.  37, 


be  seen  that  the  Parliament  of  Canada  have  taken 
in  protecting  railways,  and  have  made  that  de- 
certain  which  formerly  was  to  be  gathered  in  a 

ess  indefinite  form  from  such  cases  as  Crouch  v. 

id  North  Western  R.  W.  Co.,  14  C.  B.  255;  Brass 

d,  6  E.  &  B.  470;  Farrant  v.  Bowes,  11  C.  B.  N. 

itroglycerine  Case,  15  Wall.  524;  Edwards  v.  Sher- 

st   604;  Boston  and  Albany  R.  Co.  v.  Shanley,  107 

;  Pate  v.  Henry,  5  St.  &  P.  101. 

pen  to  a  railway  company  absolutely  to  refuse  to 
goods  of  this  character,  and  there  exists  no  auth- 
h  can  compel  the  company  to  do  so.  The  company 
fix  such  a  rate  as  to  enable  them  to  use  all  the 
employ  the  number  and  kind  of  servants  neces- 
le  safety  of  the  public.  The  statute  provides  that 
pany  shall  not  carry  any  such  goods  of  dangerous 
eept  in  cars  specially  designed  for  that  purpose, 
de  of  which  cars  shall  plainly  appear  in  large  let- 
rords  'dangerous  explosives:"  R.  S.  C.  1906  ch. 
37. 
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This  provision,  hovrjever,  gives  the  min 
is  required  of  the  company;  and  these  de 
selves  have  recognized,  and  indeed  it  must  1 
much  more  may  and  in  many  cases  will  be 
an  observance  of  this  section.  In  this  case  i 
humble  judgment,  that  the  statute  is  not  ei 
order  to  indict  a  railway  company  under  tl 
necessary  that  the  leave  of  the  Board  of  R 
sioners  shall  first  be  obtained. 

R.  S.  C.  ch.  37,  sec.  411,  fixes  the  penalty 
offence  against  the  section  of  the  Railway 
ferred  to  (sec.  287),  and  sec.  431  (4)  provide; 
cution  shall  be  had  against  the  company  J 
under  this  Act  in  which  the  company  migh 
for  a  penalty  exceeding  $100,  without  the  lea 
being  first  obtained.  Upon  application  to 
declined  to  allow  a  prosecution  under  sec.  2 
ther  evidence. 


No  indictment,  therefore,  was  preferre 
the  Railway  Act,  but  the  defendants 
under  sees.  221  and  247  of  the  Criminal  < 
count  was  added  under  sec.  279  of  the  Cod< 
withdrawn  by  the  Crown,  and  the  defenda 
upon  to  plead  upon  the  following  indictme] 

"  The  jurors  for  Our  Lord  the  King  uj 
present  that  the  Michigan  Central  Railroad  ( 
9th  day  of  August,  in  the  year  of  Our  Lord  11 
of  Essex,  in  the  county  of  Essex,  and  at  oth 
said  county,  were  guilty  of  a  common  nuis 
jurors  aforesaid  upon  their  oath  aforesaid  < 
sent  that  the  said  Michigan  Central  Railroc 
the  time  and  places  aforesaid,  were  guilty  c 
offence  in  that  the  said  the  Michigan  Centra] 
panv  had  then  and  there  under  their  charge  i 
tain  inanimate  things,  to  wit,  a  certain  car 
explosive  substance,  and  the  said  explosive 
said  inanimate  things,  being  such  that  the) 
absence  of  precaution  and  care,  endanger  h 
thereby  the  said  the  Michigan  Central  Railroi 
came  and  was  under  a  legal  duty  to  take 
cautions  against  and  use  reasonable  care  to  i 
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iat  the  said  the  Michigan  Central  Railroad  Com- 
and  there  omitted  without  lawful  excuse  to  per- 
duty." 

rging  the  grand  jury,  I  directed  them  that  if  they 
:  the  company  had  done  all  that  was  reasonable  in 
f  providing  proper  care  and  instructing  the  em- 

to  how  such  dangerous  goods  should  be  handled, 
>uld  be  found  against  the  company — that,  if  they 
;  the  company  had  omitted  any  reasonable  precau- 

might  find  a  bill — and  that  if  it  appeared  that 
at  of  the  company  within  Ontario  had  omitted 
hing  which  he  knew  or  should  have  known  to  be 
>le  precaution,  or  if  he  had  not  in  all  matters 
>nably  careful,  a  bill  would  be  prepared  against 
oyee.  The  grand  jury  was  further  directed  that 
g  of  a  bill  against  one  did  not  exclude  a  bill 
e  other,  and  that  it  was  their  duty  to  consider 
dence  offered  to  them  whether  the  railway  com- 
;  guilty  of  an  offence — but  in  considering  that, 
t  also  consider  whether  if.  appeared  to  them  that 
>yee  should  be  indicted  as  well — and  if  so  a  bill 
aid  before  them  against  such  employee.  The  grand 
heir  action  have  apparently  exonerated  the  em- 
r  at  least  those  who  had  charge  of  the  explosive  in 

arraignment,  counsel  for  the  defendants  pleaded 

the  two  counts  already  set  out — and  the  Crown 

or  withdrew  the  remainder  of  the  indictment. 

my  asking  counsel  for  the  defendants  if  he  had 
o  say  why  the  judgment  of  the  Court  should  not 
need  upon  his  clients  for  the  indictable  offence 
they  had  been  found  guilty,  the  following  took 
rding  to  the  reporter's  notes: — 

^ordship :  Have  you  anything  to  say  why  the  judg- 
le  Court  should  not  be  pronounced  on  your  clients 
lictable  offence  to  which  they  have  pleaded  guilty? 

annders:  Yes.  my  Lord,  one  or  two  considerations 
ike  to  urge  upon  your  Lordship.  The  Michigan 
ailroad  Company  have  instructed  me  to  plead 
[  have  done,  for  two  considerations.     They  are  of 
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the  opinion  that  the  prime  cause  of  the  accid 
fective  condition  of  this  explosive  which  was  i 
under  another  name,  powder  and  cartridges, 
but  they  cannot  deny,  at  the  same  time, 
certain  negligence  or  want  of  duty  on  their  p 
it.    That  is  the  first  consideration. 

"  In  the  second  place  they  recognize  that 
of  a  criminal  charge  of  this  sort,  must  ne< 
volved  to  some  extent  the  question  as  to  win 
should  be  attributed  to  their  officers  and  t 
do  not  desire  to  take  that  position  and  prei 
plead  guilty  to  the  charge  as  they  have  do] 

"The  company  must,  therefore,  throw  i 
mercy  of  the  Court  in  regard  to  the  punish 
Lordship  will  see  fit  to  inflict,  and  they  w 
upon  your  Lordship  the  consideration  that 
and  are  arranging  to  pay  and  will  have  to  p 
sum  of  money  for  the  damages,  civil  dams 
been  occasioned  to  property  and  to  persons 
sion.  This  will  cost  them  a  very  large  sum  o: 
1  should  urge  would  be  a  consideration  that 
might  well  take  into  consideration  in  imposi 
penalty.  If  your  Lordship  sees  fit,  I  am  pre 
take  to  furnish  the  Court  with  the  particular 
ages  and  claims,  so  that  your  Lordship  may  hi 
you  in  making  up  your  mind  as  to  what  woul 
verdict  to  enter." 

"  His  Lordship :  The  objects  of  punishmei 
prosecution  are  generally  two.  The  first  i 
offender  to  a  sense  of  the  wrong  which  he  has 
to  bring  ajxmt  a  state  of  penitence  in  that 
applies  in  but  a  very  slight  degree  to  a  a 
corporation  has  been  found  guilty;  and  the 
company  in  pleading  guilty  shews  that,  so  f 
ation  can,  the  corporation  recognizes  its  gu 
consideration  is  the  prevention  of  the  perpel 
lar  offences  by  others;  that  is  the  end  to  wh 
as  a  rule  is  directed.  I  have  always  thought 
I  think  of  it  the  more  I  am  sure  I  am  ri 
were  made  more  costly  to  railway  companie: 
disobey  than  to  obey  the  law,  offences  again* 
be  much  diminished. 
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H 

jt  been  that  the  railway  company  have  already,  .i  ■  "' 

ned,  paid  very  dearly  for  their  olfence,  a  sum  ?     '* 

ndred  times  the  money  they  would  make  out  »« 

on  such  material  in  a  year,  tne  fine  which  I 
\  (the  only  punishment  in  my  power)  wbuld 
ery  large  one. 

vever,  right  that  I  should  consider  and  I  shall 
act,  if  it  be  the  fact,  that  the  railway  company 
paid  out  large  sums  of  money  through  this 
will  probably  be  obliged  to  pay  out  further 
'ore,  if  I  am  furnished  in  some  official  form, 
that  it  may  go  on  record,  and  not  be  gainsaid 
time,  with  evidence  that  the  railway  company 
I  a  large  sum,  and  a  statement  of  the  amount 
ended,  I  shall  take  that  into  consideration  in 
ount  of  the  fine,  which  I  shall  in  the  exercise 
npose  on  this  railway  company.  That  cannot 
ne  to-day,  I  take  it,  and  moreover  i  it  is  a  mat- 
do  not  want  to  act  hastily.  It  is  not  as  though 
»en  committed  yesterday  and  must  be  punished 
[it  to  act  with  due  deliberation  and  care,  as  I 
about  the  first  case  of  the  kind  in  our  criminal 


of  the  first  ground  urged,  namely,  that  the 
f  the  accident  was  the  defective  condition  of 

I  refuse  to  give  the  slightest  weight  to  any 
ition.     Railway  companies  are,  for  the  benefit 

granted  extraordinary  powers,  and  they  must 
strict  account  as  to  the  manner  in  which  they 
ervices  for  the  performance  of  which  they  aice 
>owers.  They  must  be  held  to  know  that  som*?- 
res,  like  every  other  commodity,  are  not  very 
ut  defective,  and   they  must  entirely   satisfy 

the  safety  of  what  they  carry,  or  use  other 

>  protection  of  the  public.  In  my  view,  it  is 
to  require  of  a  railwlay  company,  if  it  persists 
tplosives,  to  do  so  only  in  cars  made  for  the 
se,  in  a  train  on  which  no  other  freight  or  paa- 
rried,  and  accompanied  by  a  person  who  under- 

>  deal  with  such  explosives,  if  by  any  chance 
be  a  leaking  or  should  other  trouble  ensue. 
>st  money — but  an  accident  such  as  this  costs 
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money  also — and  it  is  open  to  railway  co: 
such  a  rate  of  freight  as  will  recompense 
penditure.     However  that  may  be,  it  is 
railway  companies  to  take  all  due  care  o: 
the  property  of  others,  no  matter  what  it 

In  this  particular  case  it  would  seem  1 
of  dynamite  been  carefully  braced  or  fi: 
that  they  would  not  shift  their  position, 
been  so  made  that  the  fluid  could  riot  mat 
the  bottom  of  the  car,  or  if  any  one  wl 
nature  of  the  substance  and  how  to  hand 
begun  to  leak  had  accompanied  the  shipr 
calamity  would  not  have  occurred. 

Nor  do  I  attach  the  slightest  importa 
statement  of  counsel,  namely,  the  question 
guilt  of  company  and  employee.  The  cc 
appears,  took  no  care  whatever  to  have 
structed  in  the  handling  of  such  material 
of  that  character  does  not  come  by  instinc 
subjected  these  very  employees  to  the  grav« 
this  inexcusably  careless  method  of  hand 
If  the  employees  were  negligent,  they  ma 
for  such  negligence  civilly  and  criminally 
be  allowed  to  diminish  in  any  way  the  crim 
of  the  employers.  I  must  and  shall  con 
though  these  defendants  were  wholly  anc 
of  the  lamentable  accident — we  continue  t 
rences  accidents — "  crimes  "  were  the  betta 

I  reiterate  that  it  is  my  firm,  well  c 
that  the  best  way  to  prevent  similar  occr 
or  crimes,  whichever  word  may  be  selected, 
costly  for  railway  companies  to  violate  tin 
serve  it.  Th  great  defect  in  our  system  is 
officer  whose  duty  it  is  to  watch  for  offenc* 
and  cause  offenders  to  be  prosecuted.  Su 
legislation  we  have  enough  and  to  spare,  bi 
failed  to  provide  prompt  and  sure  methods 
of  offences.  The  practice  of  shipping  « 
manner  disclosed  in  this  case  has  apparen 
for  years  without  detection,  ad  it  would  n 
been  discovered  had  not  the  explosion  ha 
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» 
s  follow  that,  when  an  offence  against  the  law 
obvious,  it  is  prosecuted. 

;e  has  been  proved  in  this  case,  and  it  remains 
to  inflict  the  appropriate  punishment. 

rmed  upon  affidavit  that  the  cost  to  the  company 


;  paid  or  certain  to  be  paid,  about    $11,000 
;es  to  company's  own  property 4,700 

e  are  claims  to  an  amount  over  $50,000  which 
m  adjusted. 

ese  circumstances  I  reduce  the  fine  which  other- 
i  impose — although  I  shall  not  impose  a  merely 

*nce  of  the  Court  is  that  the  Michigan  Central 
npany  do  pay  as  and  for  a  fine  for  the  indict- 
of  which  they  have  admitted  their  guilt  and  for 
Our  Sovereign  Lord  the  King,  the  sum  of 
n  the  second  count.  If  this  sum  be  paid  to  the 
>ex  within  30  days  from  this  date,  the  Attorney- 
be  instructed  to  direct  that  no  further  pro- 
taken.  If  not,  I  shall  deliver  judgment  upon 
at  at  the  opening  of  the  next  Sandwich  Assizes, 
ne  this  Court  will  stand  adjourned  after  the 
this  judgment. 

add  that  if  it  were  the  fact  that  the  board  of 
the  general  manager  of  the  defendants'  com- 
j-  one  responsible  directly  or  indirectly  for  the 
ed  on  in  the  transportation  of  explosives,  re- 
the  jurisdiction  of  this  Court,  I  should  have 
d  their  being  indicted  as  well  as  the  corn- 
right  and  just  that  employees  of  whatever  grade 
jced  upon  trial  when  any  negligence  of  theirs 
els  or  death,  and  the  higher  officers  through  whom 
system  is  put  or  kept  in  operation  should  not 
3  I  am  not  of  those  who  frown  down  the  stern 
application  of  the  criminal  law.  There  is  many 
vould  laugh  at  a  fine  who  would  dread  the  oblo- 
risoner's  dock  and  shrink  before  the  door  of  the 
.w.b.  wo.  24—46  + 
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penitentiary.  But  I  have  not  been  al 
Crown  officers  or  the  grand  jury — to  fim 
or  low,  in  the  service  of  the  company  wi 
jurisdiction  of  the  Court  who  can  be  saic 
(except  through  ignorance  so  far  as  concei 
the  guilty  authors  of  the  shocking  casual 
law  is  concerned,  those  who  are  really  i 
bloodshed  at  Essex  on  that  fateful  Augus 
to  their  own  conscience  and  the  court  of 

I  may  also  add  that  I  have  received  re 
a  number  of  persons  who  have  clajms  a 
company  complaining  that  they  have  no 
town  council  of  the  town  of  Essex  have 
resolution  requesting  me  to  suspend  jv 
payment  of  the  claims  arising  from  th< 
communications  are  somewhat  irregular 
thought  that  they  were  made  with  any 
intent.  The  representation  of  the  priva 
been  transmitted  to  the  company,  and  I 
sured  that  some  of  these  claims  are  in  tb 
ment;  as  to  some  others  it  is  a  mere  qx 

But  in  any  case  I  could  not  use  the  cri 
it  to  be  used  as  a  lever  to  enforce  the 
claims  for  damages.  Any  one  who  puts 
in  force  for  the  purpose  of  bringing  abc 
of  a  civil  claim  is  guilty,  in  law  and  ii 
wrong — and  I,  administering  the  law,  may 
I  must,  sitting  as  a  Judge,  reprobate  in 
the  penalty  I  have  given  consideration 
company  only  to  what  has  been  paid  and  , 
to  be  paid — and  if  the  company  should  he 
to  pay  more,  that  is  their  misfortune. 

However  that  may  be,  no  more  in 
Canada  than  in  mediaeval  Venice,  may  s 
great  right,  do  a  little  wrong." 
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October  29th,  1907. 

divisional  court. 

Re  RODD. 

inerah  —  Appeal  from  Decision  of  Mining  Com- 
—  Evidence  —  Re-inspection — Ex  Parte  Report 
ment  Inspector  —  Finding  of  Commissioner  — 
ippeUaie  Court. 

al  by  J.  H.  Rodd  from  the  decision  of  the 
imissioner    cancelling    the    appellant's    mining 

Carthy,  K.  C,  for  the  appellant, 
rtwright,  K.  C,  for  the  Commissioner. 

ment  of  the  Court  (Falconbridge,  C.J.,  Brit- 
dell,  J.),  was  delivered  by 

,  J.: — The  learned  Commissioner  in  his  written 
judgment  says  that,  after  hearing  the  evidence 
deeming  it  unsatisfactory  as  regards  the  merits 
ery,  and  the  circumstances  disclosed  regarding 
f  the  samples  being  such  as  to  lead  him  to  be- 
ley  were  not  samples  which  had  been  wholly 
;he  claim,  "  and  there  being  in  fact  nothing  else 
wn  in  connection  with  the  discovery  which  any 
the  least  experience  in  such  cases  could  think 
as  to  any  extent  establishing  a  discovery/'  he 
e-inspection  by  another  government  inspector. 
is  oh  to  say  that  the  report  of  this  inspector 
leged  discovery  to  be  worthless. 

arthy,  for  the  appellant,  pressed  us  with  an 
at  it  was  contrary  to  natural  justice  to  allow 
f  an  inspector  who  was  not  subjected  to  cross- 
to  determine  the  judgment  of  the  Mining,  Com- 
id  be  offered  to  pay  the  expense  of  a  further  in- 
the  Court  would  direct  that  the  matter  should 
further  evidence  or  a  new  trial. 
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Without  deciding  how  the  case  would  s 
that  the  decision  of  the  Commissioner  was 
upon  evidence  which  had  not  been  sifted  1 
tion,  and  without  deciding  whether  we  h* 
do  more  than  allow  or  dismiss  an  appeal, 
that  in  this  case  the  appellant  must  fail. 

The  Commissioner  has  in  substance 
believe  the  evidence  adduced  by  the  applic 
satisfy  my  mind  that  he  was  entitled,  anc 
nothing  more  he  could  not  succeed.  But, 
be  something  on  the  ground  not  brought 
avoid  doing  an  injustice  to  the  applicant,  I  ■ 
ment  inspector  to  re-inspect.  He  reports  r 
my  mind,  but  the  contrary."  I  think  this  i 
upon  the  evidence  already  adduced,  and  not 
tor's  report. 

Of  course,  in  appeals  from  decisions  of 
missioner  the  same  rules  must  apply  as  in  a 
of  any  other  judicial  officer.     .     .     . 

Appeal  dismissed  without  costs. 


Riddell,  J. 


OCT< 


TRIAL. 


MADILL  v.  McCOtf NELI 


Will  —  Execution  of  —  Undue  Influence 
Capacity  —  Evidence  —  Demeanour  of 
—  Credibility  —  Character  Evidence  - 
quest  to  Church  —  Alleged  Procuremen 
Dismissal  of  Action  —  Costs  —  Solicit 
— Defendants  Making  Common  Cause 
Executors'  Costs. 

Action  for  a  declaration  that  a  certai 
writing  was  not  the  last  will  and  testament 
deceased. 

G.  W.  Bruce,  Collingwood,  for  plaintiff 

H.  Cassels,  K.C.,  for  defendants  the  Pre 
in  Canada. 

J.  Porter,  Simcoe,  for  defendants  the  < 

C.  E.  Hewson,  K.C.,  for  other  defenda 


MAD  ILL   v.    M'CONNELL.  (573 

-J-,  J. : —  .  .  .  The  statement  of  claim  alleges 
te  Joseph  Madill,  being  under  the  influence  of  his 

Kev.  Mr.  McC,  was,  while  he  was  in  a  weak  and 
condition  of  body  and  mind,  induced  by  him  to 
11;  that  this  will  was  so  made  by  Joseph  Madill 
as*  not  of  testamentary  capacity;  that  the  will  was 
ly  executed;  and  that  the  provisions  of  the  said 
neffectual  in  law. 

say  at  once  that  there  is  no  foundation  for  the 
to  undue  influence,  irregularity  of  execution,  and 
of  the  legatees. 

tly  question  is,  whether  the  testator  was,  at  the 
»tamentary  capacity.  Considerable  evidence  was 
1  more  or  less  vague  character,  indicating  a  failure 
I  and  mental  power;  and  Dr.  K,  the  attending 
gave  more  specific  evidence — Dr.  M.  being  then 
in  expert  to  give  his  opinion  upon  the  evidence 
The  defendant  McC,  being  called,  gave  a  very 
icount  of  the  circumstances  under  which  the  will 
;  and  it  is  admitted  that,  if  he  is  to  be  believed, 
>nt  was  of  testamentary  capacity,  and  the  will 
1.     The  plaintiff,     recognizing  this  fact,  called  a 

neighbours  to  testify  that  from  the  reputation  of 

would  not  believe  him  on  oath.  Some  of  these 
poke  from  dealings  they  had  had  themselves,  but 
illed  the  conditions  of  such  evidence.  Several  of 
lesses  belonged  to  a  malcontent  section  of  the 
witness's  church,  and  some  seem  to  have  had 
jalings  with  him.  He  appears  to  have  been  agent 
Bearing  and  other  stocks,  and  to  have  sold  some 
>  his  friends.  Even  with  the  altered  meaning  of 
it  seems  as  unwise  now  as  it  was  1900  years  ago 
sent  to  preach  to  carry  "scrip" — many  cases  in 

have  shewn  the  danger  of  serious  trouble  arising 
sters  dealing  with  such  precarious  merchandise, 
oth  to  themselves  and  others, 
lot  and  do  not  place  much  reliance  on  this  char- 
nce — much  of  it  was  clearly  given  gladly  and  with 
)  injure  the  minister;  and  I  thought  that  much 
given  without  a  thorough  understanding  of  the 

upon  which  such  evidence  should  be  based. 
events,  from  the  conduct  and  demeanour  of  Mr. 
e  box,  I  was  and  am  convinced  that  he  was  telling 

.  o.w.r.  mo.  24— 46* 
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Dr.  M.  was  not  recalled  after  the  evidei 
and  it  was  admitted  that  he  would  and  m 
decedent  had  a  disposing  mind  if  Mr.  McC 
truth.  The  opinion  of  Dr.  M.  was  based  ' 
upon  the  evidence  of  Dr.  N.,  and  I  do  not 
fidence  in  the  accuracy  of  that  evidence. 

If  the  evidence  of  Mr.  McC.  and  that  c 
consistent,   I  accept  the  evidence  of  the 
cases  I  judge  of  lie  credit  and  weight  to 
evidence  by  the  conduct  and  demeanour  of 

Had  I  the  slightest  doubt  as  to  the  sub 
of  the  evidence  of  Mr.  McC.  (which  I  hn\ 
be  removed  by  the  evidence  of  the. Rev.  M: 
whom  there  is  no  imputation).  He  gave 
versations  with  the  deceased,  a  few  month* 
was  drawn,  which  indicated  that  his  mind  w* 
direction  the  will  displays. 

Moreover,  no  benefit  of  any  kind  accru 
from  the  provisions  of  the  will.  The  suggesi 
editor's  remuneration  he  would  equally  re< 
were  drawn  in  any  other  way — and  if  he 
rascal  as  to  have  a  will  made  by  an  incom 
natural  thing  to  expect  would  be  that  he  wc 
have  some  substantial  benefit  for  himself 

I  find  that  the  charges  against  Mr.  Mci 
and  entirely  without  foundation  in  fact,  anc 
should  be  dismissed. 

In  the  exercise  of  my  discretion,  I  direc 
of  the  executors  and  of  the  church  be  paid 
tor  and  client,  by  the  plaintiffs  and  the  defer 
common  cause  with  them,  i.e.,  Mary  Vaj 
Sorntall,  Letitia  McLaren,  Richard  Langtr] 
Thornbury.  Counsel  for  these  stated  at  th< 
were  making  common  cause  with  the  plain 
sisted  counsel  for  the  plaintiffs  throughout  \ 
The  practice  of  bringing  actions  in  the  nan 
of  the  next  of  kin,  and  making  the  others  pai 
is  sometimes  necessary — but  parties  so  n 
should  understand  that  if  they  make  commo] 
plaintiffs,  they  do  so  at  their  peril  as  to  coi 
fact  that  in  form  they  are  defendants  will  n 
My  power  to  award  costs  between  solicit 
such  a  case  as  this  seems  to  be  established 
Parnes,  39  Ch.  D.  133;  Sandford  v.  Porter 
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$es  cited;  although  the  role  may  be  different  in 
nmoh  law  action:  Cree  v.  St*  Pancras,  [1899] 
,  at  p.  698.  And  it  has  been  held  in  England 
it  a  successful  party  may  be  ordered  to  pay  the 
unsuccessful  party:  Myers  v.  Financial  News, 
K.  42;  Neale  v.  Winter,  9  Gr.  261.  So  that, 
ould  be  considered  that  these  defendants  were 
not)  successful,  they  might  be  ordered  to  pay 


3utors  will  be  entitled  to  all  costs  out  of  the 

sen  solicitor  and  client,  which  they  cannot  make 

ordered  to  pay;  the  Presbyterian  Church  being 

gatees,  it  is  unnecessary  to  make  such  an  order 


October  30th,   1907. 

divisional  court. 

RK  v.  C.  H.  HUBBARD  CO.  LIMITED. 

ale  of  Assets  and  Goodwill  of  Company — Pro- 
°ay  Purchase  Money  by  Instalments — Release  by 
greement — Conflicting  Evidence — Finding  of 
udge — Appeal— Invalidity  of  Novation  Con- 
legal  Consideration — Powers  of  President  and 
Manager  of  Companies — Acquisition  of  Shares 
Company  by  another — Ultra  Vires — Delay  of 
in  Repudiating  Novation  Contract — Chmge  of 
—Estoppel. 

t>y  plaintiff  from  judgment  of  Falconbridge, 
>ing  an  action  to  recover  $2,842  and  interest. 

'her,  for  plaintiff. 

myth,  for  defendants. 

pnent  of  the  Court  (Mulock,  C.J.,  Anglin,  J., 
was  delivered  by 
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Anglin,  J.: — The  plaintiff  sues  to  r 
$2,842  and  interest  thereon,  alleged  to 
an  agreement  made  by  the  defendants  01 
whereby  they  promised  to  pay  to  him  t 
balance  of  the  purchase  money  of  the  asa 
the  Clark  Dental  Manufacturing  Compan 
mentB,  with  interest  on  deferred  payi 
Judge  .  .  .  found  that,  by  agreemer 
21st  April,  1903,  and  slightly  altered  and 
26th  October,  1903,  the  plaintiff,  in  consi 
stipulations  in  his  favour  then  made  b 
Beattie  Nesbitt,  agreed  to  release  and  did 
ants,  the  Hubbard  Company,  from  their 
under  the  agreement  of  21st  April,  1902. 
to  the  character  of  the  negotiations  bet 
and  Dr.  Beattie  Nesbitt  and  as  to  the  p 
of  the  memorandum  executed  on  21st  Ap: 
firmed  on  26th  October,  1903,  by  the  sign 
plaintiff  and  Dr.  Beattie  Nesbitt,  is  confi 
conflicting  evidence  the  trial  Judge  has 
that  the  purpose  of  the  parties  was  to 
agreement  releasing  the  defendants  anc 
them  as  debtors  to  the  plaintiff  the  oblige 
agreement.  It  is  impossible  to  say  that  th< 
and  sufficient  evidence  to  support  the  fin 
Justice.  With  that  finding  it  is  therefc 
us  to  interfere. 

The  plaintiff,  however,  urges  that  the  n 
was  invalid  and  ineffectual,  because,  as  tc 
consideration  which  it  purported  to  giv< 
release  of  the  Hubbard  Company  from  lial 
The  memorandum  of  this  agreement  is 
form: — 


$11.50 

30  dy. 
300 
850  due  27th  Sept 

6  per  cent. 
Clark  receives 

2,500  pref.  stock. 

1,250  com.  stock. 

300  draft  accepted  by  C.  D.  H. 

850  draft  accepted  by  C.  D.  H.  C< 
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1,300  a  yeaT 

nus  $50  for  every  1  per  cent.  div. 

tclared  on  common  stock 

eepted  April  21st,  1903. 

'1 .  N.  Clark. 
2t.  26th,  1903. 
sattie  Nesbitt. 

T.  N.  Clark. 
.  Ten  dollars  a  week  extra  for  winter 
.   N. 
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?ted  by  the  evidence,  this  memorandum  means 
,150  then  due  him  under  his  agreement  with  the 
,  the  plaintiff  was  to  receive  two  drafts,  one  for 
tie  other  for  $850  accepted  by  the  C.  D.  Hubbard 
le  was  to  .enter  into  the  employment  of  the 
Chair  Company  at  a  salary  of  $1,300  a  year,  re- 
addition  a  bonus  of  $50  for  every  1  per  cent. 

declared  upon  the  common  stock  of  the  Domin- 
Jompany ;  and  that,  in  consideration  of  this  agree- 
>f  his  release  of  the  Hubbard  Company  from  fur- 
by,  he  was  to  be  given  $2,500  worth  of  preferred 
up,  and  $1,250  worth  of  common  stock,  paid  up, 
Lnion  Chair  Company.  This  was  the  original  agree- 
l,  on  26th  October,  was  modified  by  a  provision 
\  the  winter  the  plaintiff's  salary  from  the  Dom- 
r  Company  would  be  increased  by  $10  a  week. 

the  items  providing  for  the  transfer  to  him  of 
ed  and  common  stock  that  the  plaintiff  contends 
jreement  is  illegal. 

the  name  of  the  defendant  company  nor  that  of 
ion  Chair  Company  appears  as  a  party  to  this 
tin.  Dr.  Beattie  Nesbitt,  however,  testifies  that 
the  agreement  he  acted  as  president  and  general 
>th  of  the  defendant  company  and  of  the  Domin- 
Company.  The  evidence  makes  it  clear  that  he 
;  president  of  both  companies,  and  that  he  had 
control  of  both  and  the  widest  powers  of  a  gen- 
sr. 

bbard  Company  owned  the  business  of  the  Clark 
uifacturing  Company,  which  the  Dominion  Chair 
ras  incorporated  to  take  over.     The  defendant 
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i  company  transferred  this  business,  with  aJ 

I  goodwill,  to  the  Dominion  Chair  Company, 

of  the  receipt  from  that  company  of  a  large  bl 

1  to   be  allotted   to  the  vendor  company  a3 

i  This  stock  appears  to  have  been  issued  or 

,  name  of  Dr.  Beattie  Nesbitt  as  trustee  for 

•  ibard  Company  Limited.     Out  of  the  stock 

j  plaintiff  was  to  receive   the   shares  stipuli 

agreement  of  21st  April,  1903.     The  plain 

is  that    it    was    ultra    vires    of    the    Hul 

•  to    acquire    this    stock,   and    that,    if    it 

which  he  is  to  receive,  that  company  could 

ectly  or  through  Dr.  Beattie  Nesbitt,  validly 

it  to  him,  and  could  not  make  title  to  it. 

hand,  the  agreement  is  to  be  regarded  a 

by  the  Dominion  Chair  Campany  through  ] 

bitt  to  allot  and  issue  this  stock  to  the.  plain 

that  the  latter  company  could  not  properly 

as  paid  up  stock,  and  that  under  his  agree 

paid  up  stock  that  he  can  be  asked  to  take. 

That  the  arrangements  oetween  the  p 
two  companies  in  question,  effected  through 
most  informal,  and  possibly  such  as  the  plj 
have  enforced  the  performance  of,  may  be  a 
appeafs  to  have  been  on  all  sides  an  utter 
usual  formalities  accompanying  transactions 
ter,  and  Dr.  Nesbitt  seems  to  have  acted  i 
very  fact  and  deed  both  the  Hubbard  Co 
Dominion  Chair  Company. 

But  the  plaintiff  under  the  agreement  wl 
pugns  has  received  payment  of  the  two 
$300  and  the  other  for  $850;  he  has  also  re< 
upwards  of  3  years  from  the  Dominion  ( 
amounting  to  something  over  $4,000.  From 
making  of  this  agreement  until  the  sumn 
1906  he  appears  to  have  made  no  claim  upon 
He  does  not  in  his  present  action  make  an 
the  moneys  which  he  has  received,  and,  inas 
given  3  years'  service  to  the  Dominion  Chai 
cannot  return  the  salary  received  without 
unpaid  for  these  services,  it  is  practically 
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)  parties  in  the  same  position  as  they  occupied  be- 
greement  of  21st  April,  1903,  was  entered  into. 

ver  might  have  been  his  rights  had  the  plaintiff 
repudiated  the  novation  arrangement,  it  is  entirely 
iow,  because  of  any  part  failure  of  consideration 
fc  agreement,  to  open  up  the  entire  transaction  and 
him  in  regard  to  the  defendant  company  to  the 
ion  which  he  held  before  Releasing  them. 

rer,  it  is  asserted  by  counsel  for  the  defendants 
stock  for  which  the  plaintiff  stipulated  in  the  ar- 
t  of  April,  1903,  has  been  allotted  to  him  by  the  1 

Chair  Company,  now  the   Clark  Manufacturing  • 

and  that  the  certificates  for  such  stock  can  be 
m  at  any  time  he  chooses  to  seek  them.     If  this  I 

Lot  paid  up  stock,  as  the  plaintiff  alleges,  and  if 
)Ie  to  obtain  paid  up  stock  because  of  the  inability 
;he  defendant  company  or  the  Clark  Manufacturing 
to  give  him  such  stock,  it  may  be  that  the  plain-  i 

ave  a  cause  of  action  for  damages,  if  not  against 
ler  of  these  companies,  against  Dr.  Beattie  Nesbitt, 
ause  he  personally  undertook  by  the  agreement  of 
)3,  that  the  plaintiff  would  receive  such  stock,  or 
e  entered  into  this  agreement,  on  behalf  of  either 
dant  company  or  the  Dominion  Chair  Company, 
mplied  representation  that  he  had  authority  to  bind 
ind  either  one  of  these  companies  to  give  the  piain- 
tock  in  question.  Upon  this  aspect  of  the  case 
?cessary  to  express  any  opinion.  | 

i 
laintiff's  appeal,  in  my  opinion,  fails  because  he  has  i 

•s  and  upwards  acted  upon  the  agreement  of  April, 
permitted  the  Dominion  Chair  Company  to  act 
same  agreement,  has  himself  received  very  consid- 
nefits  under  the  agreement,  and  has,  during  the 
od,  withheld  all  claim  against  the  defendant  com- 
e  appeal  should  be  dismissed.  But,  inasmuch  as  the 
I  disregard  of  formality  by  the  defendants  or  their 
'.  Nesbitt,  afforded  plausible  grounds  for  the  atti- 
he  appellant,  we  think  he  should  not  be  required 
>  costs  of  the  appeal. 


^l^n:/nym 
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company  transferred  this  business,  with  al 
goodwill,  to  the  Dominion  Chair  Company, 
of  the  receipt  from  that  company  of  a  large  b 
to  be  allotted  to  the  vendor  company  ao 
This  stock  appears  to  have  been  issued  or 
name  of  Dr.  Beattie  Nesbitt  as  trustee  for 
/bard  Company  Limited.  Out  of  the  stock 
plaintiff  was  to  receive  the  shares  stipulj 
agreement  of  21st  April,  1903.  The  plain 
is  that  it  was  ultra  vires  of  the  Hul 
to  acquire  this  stock,  and  that,  if  it 
which  he  is  to  receive,  that  company  could 
ectly  or  through  Dr.  Beattie  Nesbitt,  validly 
it  to  him,  and  could  not  make  title  to  it. 
hand,  the  agreement  is  to  be  regarded  a 
by  the  Dominion  Chair  Company  through  ] 
bitt  to  allot  and  issue  this  stock  to  the  plain 
that  the  latter  company  could  not  properly 
as  paid  up  stock,  and  that  under  his  agree 
paid  up  stock  that  he  can  be  asked  to  take. 

That  the  arrangements  oetween  the  p 
two  companies  in  question,  effected  through 
most  informal,  and  possibly  such  as  the  pli 
have  enforced  the  performance  of,  may  be  a 
appears  to  have  been  on  all  sides  an  utter 
usual  formalities  accompanying  transactions 
ter,  and  Dr.  Xesbitt  seems  to  have  acted  i 
very  fact  and  deed  both  the  Hubbard  Cc 
Dominion  Chair  Company. 

But  the  plaintiff  under  the  agreement  w! 
pugns  has  received  payment  of  the  two 
$300  and  the  other  for  $850;  he  has  also  re< 
upwards  of  3  years  from  the  Dominion  ( 
amounting  to  something  over  $4,000.  From 
making  of  this  agreement  until  the  sumn 
1906  he  appears  to  have  made  no  claim  upon 
He  does  not  in  his  present  action  make  an 
the  moneys  which  he  has  received,  and,  ina* 
given  3  years'  service  to  the  Dominion  Chai 
cannot  return  the  salary  received  without 
unpaid  for  these  services,  it  is  practically 
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parties  in  the  same  position  as  they  occupied  be- 
jreement  of  21st  April,  1903,  was  entered  into. 

rer  might  have  been  his  rights  had  the  plaintiff 
•epudiated  the  novation  arrangement,  it  is  entirely 
ow,  because  of  any  part  failure  of  consideration 
;  agreement,  to  open  up  the  entire  transaction  and 
him  in  regard  to  the  defendant  company  to  the 
ion  which  he  held  before  Releasing  them. 

er,  it  is  asserted  by  counsel  for  the  defendants 
tock  for  which  the  plaintiff  stipulated  in  the  ar- 
;  of  April,  1903,  has  been  allotted  to  him  by  the 
Chair  Company,  now  the  Clark  Manufacturing 
and  that  the  certificates  for  such  stock  can  be 
m  at  any  time  he  chooses  to  seek  them.  If  this 
ot  paid  up  stock,  as  the  plaintiff  alleges,  and  if 
le  to  obtain  paid  up  stock  because  of  the  inability 
he  defendant  company  or  the  Clark  Manufacturing 
to  give  him  such  stock,  it  may  be  that  the  plain- 
ave  a  cause  of  action  for  damages,  if  not  against 
er  of  these  companies,  against  Dr.  Beattie  Nesbitt, 
■rase  he  personally  undertook  by  the  agreement  of 
3,  that  the  plaintiff  would  receive  such  stock,  or 
j  entered  into  this  agreement,  on  behalf  of  either 
iant  company  or  the  Dominion  Chair  Company, 
nplied  representation  that  he  had  authority  to  bind 
nd  either  one  of  these  companies  to  give  the  plain-  ■ 

xxjk  in  question.     Upon  this  aspect  of  the  case  ; 

eessary  to  express  any  opinion.  1 

aintiff's  appeal,  in  my  opinion,  fails  because  he  has  [ 

s  and  upwards  acted  upon  the  agreement  of  April,  ■ 

permitted  the  Dominion  Chair  Company  to  act  • 

same  agreement,  has  himself  received  very  consid- 
lefits  under  the  agreement,  and  has,  during  the 
3d,  withheld  all  claim  against  the  defendant  com- 
?  appeal  should  be  dismissed.   But,  inasmuch  as  the 

disregard  of  formality  by  the  defendants  or  their 
.  Nesbitt,  afforded  plausible  grounds  for  the  atti- 
le  appellant,  we  think  he  should  not  be  required 

costs  of  the  appeal. 
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PLENDEKLE1TH  v.  PAKSO* 

Mortgage  —  Redemption  —  Rate  of  Interest  p 
terest—' Liabilities"— ±68  &  64  Vict,  c) 

Appeal  by  plaintiff  from  the  decision  oi 
Ordinary,  9  0.  W.  K.  265,  upon  the  questioi 
interest. 

T.   Hislop,   for  appellant. 

H.  E.  Irwin,  K.C.,  for  defendant. 

Boyd,  C,  held  that  the  proper  construct 
"  liabilities  "  in  63  &  64  Vict.  ch.  29  (D.), 
for  the  statutory  rate  of  interest  being  5  ii 
cent.,  with  the  proviso  that  the  former  Act,  B 
129,  is  not  to  apply  to  liabilities  existing  at 
passing,  is  liabilities  respecting  the  rate  of  in 
in  a  mortgage  made  in  1884,  payable  in  190C 
est  at  7  per  cent.,  in  which  there  was  no  pi 
payment  of  interest  after  maturity,  the  dai 
as  interest  after  maturity  were  not  within  th 

The  appeal  as  to  the  rate  of  interest  was 
was  directed  that  interest  should  be  compute* 
oily  after  July,  1900. 


THE 


uo  Weekly   reporter 


TORONTO,  NOVEMBER   14.   1907.  No.  25 


CORBBCTIONS. 

636,  ante,  line  9  from  top,  omit  the  words  "there 
lence  that." 

■  from  bottom  of  same  page,  for  "  a  "  read  "  no." 


661  ante,  in  line  11.  insert  a  comma  after  the 
r,"  and  in  line  12  strike  out  the  words  "apparently 
jf  oil  and  some  iron  pipe." 

669,  ante,  in  line  20,  substitute  "requested"  for 
*d." 


iw    ci.  HI 


tel  Mortgage  Act,  R.  S.  O.  181)7  eh.  148,  .see.  18, 
4  every  mortgage  or  copy  thereof  filed  in  pur- 
ls Act  shall  cease  to  be  valid,  as  against  the  cre- 
1  persons  making  the  same,  and  against  subse- 
isers  and  mortgagees  in  good  faith  for  valuable 
i.  after  the  expiration  of  one  year  from  the 
ling  thereof,  unless  within  30  days  next  preced- 
™tion  of  the  said  term  of  one  year  a  statement. 
in  the  office  of  the  clerk  of  the  Ooimtv  Court/' 

W.  K.  \n.   25      47 


682  THE  ONTARIO  WEEKLY  REPOR 

For  the  appellant  it  is  contended  that  t! 
ment  was  filed  too  late;  that  to  be  in  tini 
been  filed  at  the  latest  at  some  time  on  25t 

In  my  opinion,  it  is  only  necessary  to  r< 
of  the  statute  to  see  that  this  contention 
tThe  year  within  which  the  renewal  is  to  1 
computed  "  from  the  day  "  on  which  the  mo 
filed.  This  necessarily  means  that  the  yet 
first  moment  of  time  after  that  day  has 
Were  the  language  "  from  the  time  of  filing, 
contention  might  have  much  weight.  If  aut 
to  support  the  view  that  the  year  within:,  wl 
is  to  be  filed  must  be  computed  exclusively 
which  the  mortgage  itself  was  filed,  the  cas< 
Co.  v.  West  Metropolitan  R.  W.  Co.,  [1904]  1 
it.  At  p.  5  Mathew,  L. J.,  says :  "  The  rule  it 
lished  that  where  a  particular  time  is  given 
date,  within  which  an  act  is  to  be  done,  the 
is  to  be  excluded." 

A  number  of  American  cases  cited  in  Cc 
Mortgages,  at  p.  592,  were  referred  to  by 
appellant.    Of  these  it  is  sufficient  to  say  t 
tion  it  appears  that  the  language  of  the 
upon  which  these  American  decisions  turn 
with  that  with  which  we  are  now  dealing. 

The  appeal  fails  and  should  be  dismissed 

Mulock,  C.J.,  gave  reasons  in  writinj 
conclusion. 

Clute,  J.,  concurred. 


Cartwright,  Master.  Nove 

chambers. 

PKOUSE  v.  TOWNSHIP  OF  WEST  ZORRA 

Parties  —  Joinder  of  Defendants  —  PVadi% 
of  Action  —  Netjligence  —  Dangerous  Ft 
—  Private  Owner  —  Municipal  Corporat 

Motion  by  defendant  Dawes  for  an  order 
tiff  to  elect  against  which  defendant  he  will 


•J 


TOWNSHIP  OF  WEST  ZORRA  AND  BAWES.  683 

Eolman,  K.C.,  for  defendant  Dawes. 
>unbar,  for  defendants  the  corporation  of  the  town- 
est  Zorra,  supported  the  motion.  \ 

Wilkie,  for  plaintiff,  contra. 

[aster: — The  statement  of  claim  alleges  that 
as  lands  adjacent  to  the  road  in  the  township  of 
a;  that  he  "  unlawfully  and  negligently  built  and 
1  a  barbed  wire  fence  in  front  of  said  lands,  and 

the  travelled  portion  of  the  said  road  allowance 
ay  as  to  render  it  dangerous  to  use  the  said  travel- 
\  a  highway ."     It  then  alleges  that  Dawes  built  a 

the  fence  "  out  into  the  road  allowance  so  as  to 
portion  thereof  within  the  said  fence,  and  so  as 
he  said  fence  dangerously  near  to  the  travelled 
-  the  said  highway,  and  to  leave  the  remaining 

the  highway  so  narrow  as  to  be  dangerous  to 
using  the  same." 

aph  6,  which  follows,  says:  "The  defendants  the 
corporation  of  the  township  of  West  Zorra  negli- 
[  unlawfully  allowed  and  permitted  the  said  fence 
uilt  and  maintained  as  aforesaid,  and  the  highway 
in  such  dangerous  condition." 
i  alleges  that  a  valuable  horse  of  the  plaintiff  was 

the  encroaching  fence,  and  claims  unstated  dam- 

j  motion  Baines  v.  Town  of  Woodstock,  6  0.  W.  B. 
.  L.  E.  694,  was  relied  on.  The  exact  words  of 
lent  of  claim  in  that  case  are  not  given  in  the 
d  I  do  not  now  recall  them.     That  case,  however, 

understand,  disapproved  by  Meredith,  C.J.,  in 
v.  Cluff,  8  0.  W.  E.  780.  It  can,  therefore,  no 
considered  as  binding. 

se  cases  much  depends  upon  the  exact  form  of 
1,  and  from  what  is  stated  about  the  pleading  in 
j  case,  there  seems  to  have  been  a  distinct  allega- 
^ligence  on  the  part  of  the  corporation  after  know- 
he  wrongful  act  of  the  Patricks, 
le  pleader  seems  to  have  paid  attention  to  that  case 
o  that  of  Collins  v.  Toronto,  Hamilton,  and  Buf- 
.  Co.,  10  0.  W.  E.  84,  which  was  affirmed  by  the 

Court,  ib.  263. 
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For  the  reasons  given  in  the  Collins  ca 
the  decisions  there  cited,  I  think  the  6th 
eiently  alleges  a  joint  cause  of  action,  an< 
tiff  cannot  be  required  to  elect  if  he  ch< 
risk  of  having  his  action  dismissed  at  the  tr 
of  the  defendants. 

The  motion  will  be  dismissed;  costs  in  tl 


Cartwright,  Master. 
Anhi.in,  J. 


Novi 
Xove 


CHAMBERS. 

TRETHEWEY  v.  TBRTHEW 

Evidence  —  Motion  to  Divisional  Court  ft 
Discovery  of  Fresh  Evidence  —  Exam  in t 
mi  Pending  Motion  —  Appointment  for 
wide  —  Rules  491,  J,9S. 

On  19th  October  defendant  served  not 
a  Divisional  Court  to  set  aside  the  judgm 
and  dismiss  the  action,  or  for  a  new  tri 
grounds,  and,  among  others,  on  the  groun 
rnvery  since  the  trial  of  material  evident 
wcni Id  defeat  the  action,  in  defendant's  op 

hi  the  notice  it  was  stated  that  the  i 
supported  by  the  examination  of  5  named  y 
aa  by  the  affidavit  of  the  defendant  filed. 

Tn  pursuance  of  this  notice  the  defenc 
appointment  from  a  special  examiner  for 
of  the  5  witnesses  on  26th  October,  on  the  p< 

On  24th   October  plaintiff  moved  to  s< 
point  me nt  as  irregular  and   unauthorized 
because  leave  had  not  first  been  obtained  f 
Court,  and  that,  in  any  case,  the  propose* 
nni  be  received  as  shewing  grounds  for  a  r 

W.  E.  Middleton,  for  plaintiff. 
II.  McKay,  for  defendant. 

The  Master: — The  affidavit  of  defenda 
his  notice  of  motion  was  not  filed  or  made  ur 
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:ly  explains  the  nature  of  the  proposed  evidence, 
that  he  iiad  no  way  of  discovering  this  evidence 
trial.  It  was  argued  with  much  confidence  that 
oes  not  apply  to  the  present  case,  but  that  it  is 
f  Eule  498  (3).  Whatever  may  be  the  view  which 
prevails  on  this  question,  I  do  not  feel  myself  at 
^o  contrary  to  the  deliberate  opinion  expressed 
inently  careful  Judge  the  late  Mr.  Justice  Street 

v.  Grand  Trunk  E.  W.  Co.,  2  0.  W.  E.  654,  more 
ed  in  6  0.  L.  E.  425.  There  it  was  distinctly  said 
c*e  in  cases  like  the  present  could  be  taken  under 

The  appointment  was  set  aside,  but  it  was  be- 
ts held  that  the  proposed  evidence  could  not  be 
frut,  if  the  attempted  examination  was  irregular, 
1  have  been  no  necessity  to  consider  whether  the 
light  to  be  adduced  waa  or  was  not  admissible, 
licient,  perhaps,  to  enable  me  to  dispose  of  this 
at  I  venture  to  point  out  that  a  great  deal  of  time 
sd  and  the  recovery  of  the  plaintiff  be  accelerated 

the  examination  to  proceed.  For  it  may  turn 
hen  these  witnesses  come  to  be  examined  they 
y  negative  what  the  defendant  hopes  to  prove, 
■ase  no  more  harm  can  result  to  the  plaintiff  from 
d  evidence  being  taken  on  an  examination  than  if 
es  had  made  affidavits.     In  neither  case  can  the 

used  without  the  leave  of  the  Divisional  Court. 
>r  them  to  consider  how  far  the  principle  of  Eule 
s  a  new  trial  if  the  evidence  of  the  proposed  5 
ppears  to  be  admissible,  and  sufficiently  likely 

different  conclusion  from  that  arrived  at  on  the 

xgued  as  a  reason  for  setting  aside  the  appoint- 
he  defendant's  affidavit  was  not  filed  until  after 
>f  the  proposed  examination.  That,  however, 
pear  to  be  a  condition  precedent.  It  might  be  a 
s  objection  that  it  does  not  state  that  the  pro- 
poses will  not  make  affidavits.  But  from  the 
*  the  evidence  expected  to  be  given  by  them,  it 
e  assumed  that  they  do  not  wish  to  appear  as 

ion  will  be  dismissed  with  costs  to  the  defendant 
al  to  the  Divisional  Court,  unless  otherwise  orr 
;  the  examination  should  be  stayed  until  the  time 
ig  from  this  order  has  expired. 
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Plaintiff   appealed   from    this   decision 
Chambers. 

W.  E.  Middleton,  for  plaintiff. 
R.  McKay,  for  defendant. 

Anglin,  J.,  allowed  the  appeal  with  c( 
the  appointment,  holding  that  Rule  491 
appeals  and  motions  in  the  nature  of  a] 
governed  by  Rule  498,  and  that  fresh  evid 
adduced  upon  the  pending  motion  or  ap 
sional  Court  except  by  leave  of  the  Court  \ 


Cartwright,  Master. 


Xov 


CHAMBERS. 

CANADA  SAND  LIME  BRICK  CO.  ^ 

Mechanics9  Liens  —  Statutory  Proceeding  t 
Time  for  Filing  Statement  of  Claim  — 
Long  Vacation. 

Motion  by  defendants  the  owners  to  dis 
under  the  Mechanics'  Lien  Act  and  vacate 
lis  pendens. 

W.  A.  McMaster,  Toronto  Junction,  f 
R.  G.  Agnew,  Toronto  Junction,  for  th 

The  Master: — Four  objections  were 
ceedings,  but  of  these  it  will  only  be  nee 
one,  as  the  others  might  be  cured  by  amen 

The  one  which  appears  to  be  fatal  is  t 
of  claim  was  filed  too  late.  It  was  conce 
so,  unless  the  time  of  the  long  vacation  v 
in  reckoning  the  90  days  prescribed  by  s< 
This,  however,  cannot  be  allowed  in  the  ab 
ority  to  that  effect.  The  Act  requires  eff 
to  be  commenced  within  90  days  from  th 
work  done.  But,  if  the  long  vacation  is  to 
at  certain  times  of  the  year  this  period 
doubled  and  enlarged  from  90  days  to  1 
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as  I  can  see,  the  Rules  of  the  Court  do  not  in  this 
ply  to  the  Mechanics'  Lien  Act.  For,  although  the 
)  in  an  action  under  this  Act  is  called  a  statement 
it  differs  materially  from  the  pleading  of  that 
n  ordinary  action. 

it  is  the  first  step  in  a  proceeding  to  enforce  a 
•emedy — and  this  step  the  Act  itself  expressly  re- 
be  taken  within  a  fixed  period.  To  extend  that 
excluding  the  vacations  would  be  in  effect  to  amend 
nd  materially  enlarge  the  time  which  must  elapse 
xjeedings  under  it  will  be  barred. 

tion  must  be  dismissed,  and  the  certificate  of  lis 
aeated 


iht.  Master. 


Nov  F.MR  KR  1st,  1907. 


CHAMBERS. 

ODIST  CHURCH  v.  TOWN  OF  WKLLAN1). 

—  Statement  of  Defence  —  Motion  to  Strike  out 
aph — Action  for  Negligence  Resulting  in  Destruc- 
Fire  of  Plaintiffs9  Buildings  —  Insurance  Moneys 
)licatinn  in  Reduction  of  Damages  —  Objection  in 


(turn  was  brought  to  recover  from  the  defendants 
o  the  amount  of  $15,000,  caused  to  the  plaintiffs 
struction  of  buildings  by  fire  resulting  from  the 
f  the  main  which  supplied  natural  ga*<  to  the  users 
n. 

a i nt iff s  alleged  that  this  breakage  was  caused  by 
ent  use  of  a  heavy  steam  roller  by  the  defendants. 

th  paragraph  of  the  statement  of  defence  was  as 
The  defendants  by  way  of  counterclaim  further 
he  said  church  and  contents  were  insured  for  the 
,000  or  thereabouts  against  loss  or  damage  by  fire, 
>unt  of  insurance  has  been  or  will  be  paid  the  plain- 
er owners  of  the  said  property,  and  the  defendants 
d,  in  the  event  of  being  held  liable  for  the  amount 
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of  damage  sustained,,  to  receive  the  benefit  < 
such  iiiBUTance  and  to  have  the  same  appliec 
such  damage/' 

The  plaintiffs  moved  to  strike  out  this  pa 
it  "is  immaterial  and  tends  to  prejudice  an 
plaintiffs  in  the  fair  trial  of  the  action." 

H.  K.  Rose,  for  plaintiffs. 
C.  A.  Moss,  for  defendants. 

The  Master: — in  support  of  the  motii 
ronto  Industrial  Exhibition  Association,  2 
1075,  *>  0.  L.  R.  635,  was  cited.   That  case, 
in  point.     There  the  allegation  by  the  plain 
fendants  had  insured  themselves  against  li 
from  the  use  of  the  machine  in  question 
one  of  the  material  facts  on  which  the  pla 
Here  the  plaintiffs  are  asking  to  have  a  part 
of  defence  struck  out,  on  the  ground  that 
therein  cannot  l>e  given  in  evidence  at  the  t 

Since  the  judgment  in  Stratford  Gas  G 
■P.  R.  407,  approving  the  decision  in  Glass 
R.  480,  it  is  but  seldom  that  a  defendant's 
be  interfered  with  in  Cbambers.  According 
lor  in  Glass  v.  Grant,  supra,  this  should 
"  unless  the  pleading  is  so  plainly  frivolous 
a*  to  invite  excision."     Is  that  the  case  he 

Doubtless  Brown  v.  McRae,  17  0.  II.  712 
cases  like  the  present  u  the  defendants  can 
the  amount  of  damages  to  be  paid  by  then 
by  the  plaintiff  from  insurers  in  respect  of 
p.  714.  From  this  it  would  seem  probable  t 
here  could  successfully  demur  to  this  deft 
ever  that  may  be,  in  Knapp  v.  Carley,  7  O.  I 
R.  187.  it  was  pointed  out  that  no  application 
lent  to  what  was  formerly  the  argument  of 
be  heard  except  by  a  Judge  in  Court.  Folio 
ing  of  the  learned  Judge  in  that  case,  1  do 
power  to  give  effect  to  the  motion,  which  I  tl 
missed  without  prejudice  to  any  application 
or  otherwise,  after  reply,  which  plaintiffs  m 
make. 

Pnsis  in  the  cause 


I     1111  '.  I 


c;sii 


>N,  J. 


November  1st,  1907. 


RE   M'RAE. 

weekly  court. 
He  McRAE. 


struction — Life  Estate  —  Power  of  Appointment  to 
■h  in  Fee — Debts  Due  by  Devisee  of  Life  Estate 
d  against  Property  Devised  —  Charge  against  Life 
only. 

by  David  Haigh  McRae  and  Norman  J.  Eraser,  ex- 
the  will  of  William  Ross  McRae,  under  Con.  Rule 
k*.  91  of  the  Judicature  Act,  for  the  determination 
stion  arising  in  the  administration  of  the  estate  of 
!oss  McRae,  and  affecting  the  rights  and  interests 
isees  under  his  will,  namely :  Is  the  indebtedness  of 
hincan  McRae,  charged  -against  him  in  the  testa- 
i  at  his  death,  by  the  provision  of  the  testator's  will 
gainst  the  fee  simple  of  the  property  devised  for 
lliam  Duncan  McRae,  being  the  centre  portion  of 
ing  22  feet  on  Princess  street,  in  the  city  of  King- 
«ily  charged  against  the  life  estate  of  Willia-m 
'cRae  in  that  property? 

iVhiting,  K.C.,  for  the  executors, 
fclntyre,  K.C.,  for  Ernest  J.  R.  McRae  and  Jessie 
two  of  the  children  of  R.  W.  K.  McRae. 
Farrell,  Kingston,  for  W.  1).  McRae. 
ndell.  Kingston,  for  the  official  guardian. 

\hon,  J.:— The  testator  died  on  19th  April,  1901, 
tde  his  last  will  dated  31st  January,  1885. 
use  4  the  testator  devised  the  centre  portion  of  lot 
fronting  22  feet  on  Princess  street,  in  the  city  of 
measured  in  an  easterly  direction  from  the  easterly 
lid  west  part,  and  comprising  the  centre  house  on 
;nown  as  %i  the  Pantry  store,**  to  his  son  William 
icRae  for  his  life. 

stator  devised  to  several  of  his  sons  and  daughters 
operties  in  the  city  of  Kingston  for  the  respective 
heir  natural  lives. 

v  the  11th  clause  of  his  will  the  testator  directed 

ro  and  after  the  death  of  any  of  my  said  sons  and 

I  devise  the  land  hereinbefore  devised  for  life  to 
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such  son  or  daughter  to  my  said  trustees  ir 
of  the  children  of  such  son  or  daughter  anc 
as  he  or  she  shall  by  will  appoint,  and  in  def; 
appointment  in  trust  for  such  children  in  eq 
power  to  the  trustees  for  the  time  being  of 
lease  or  sell  any  land  which  they  shall  so  he 
invest  the  proceeds  of  any  sale  in  manner  li 
tioned,  and  apply  the  income  of  the  share  1 
such  children  shall  be  presumptively  entitle* 
maintenance  and  education  during  his  or  h 
to  pay  such  share  to  him  or  her  on  attainin 

The  testator  by  a  codicil  dated  in  Octobc 
his  will  as  follows: — 

"  I  hereby  alter  and  amend  my  said  will  £ 
my  son  William  Duncan  McRae  shall  be  cli 
and  all  sums  of  money  in  which  he  may  be  in 
my  decease,  or  which  then  stand  charged  agj 
books,  and  remain  unpaid,  and  whether  barre« 
of  Limitations  or  not,  and  all  such  moneys  are 
against  any  and  all  the  property,  real  and  p 
or  bequeathed  to  him,  and  the  benefits  he  may 
will,  and  shall  be  deducted  therefrom  and  | 
that  he  shall  only  receive  the  balance  remai 
deduction  or  payment." 

William  Duncan  McRae  was  at  his  father'; 
to  him  in  the  sum  of  $11,870.35. 

The  parcel  of  land  devised  by  the  4th  cl 
to  William  Duncan  McRae  for  life  is  the  or 
vised  to  him,  and  the  fee  simple  thereof  U 
amount  of  his  indebtedness. 

The  other  beneficiaries  under  the  will  c< 
indebtedness  of  William  Duncan  McRae  is  cl 
said  parcel  in  fee  simple,  and  not  merely  or 
therein  devised.  William  Duncan  McRae  ; 
guardian,  acting  for  his  children,  contend  thi 
ness  is  charged  only  on  the  life  estate  of  \ 
McRae  in  the  property. 

The  beneficiaries  interested  under  the  w 
liani  Duncan  McRae,  Walter  Ross  McRae,  Era 
McRae,  Jessie  Riddell  McRae,  David  Haig 
Haddin  McRae,  and  Margaret  Angelique  McRi 
and  of  full  age,  and  their  children  are  all  infj 
by  the  official  guardian,  who  has  also  been  a 
present  any  unborn  grandchildren  of  the  de 
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•dan  v.  Adams,  6  C.  B.  N.  S.  748,  John  Jordan 
1  (paragraph  5),  executed  in  1825,  devised  certain 
5  in  the  county  of  Warwick  to  his  son  William 
r  life,  and  after  his  decease  to  the  "  heirs  male  of 
'  for  their  natural  lives  in  succession  according  to 
active  seniorities,  "  or  in  such  parts  and  proportions, 
nd  form,  and  amongst  them,  as  the  said  William 
leir  father,  shall  by  deed  or  will  duly  executed  and 
lirect,  limit,  or  appoint."  It  was  held  by  the  Court 
>n  Pleas  that  "  by  heirs  male  of  his  body,"  as  ex- 
r  the  context,  testator  meant  sons,  and  consequently 
am  Jordan  took  only  an  estate  for  life.  In  the  Ex- 
Jhamber,  9  C.  B.  N.  S.  483,  Cockburn,  C.  J.,  and 
i,  J.,  affirmed  the  judgment  of  the  Court  below, 
tin,  B.,  and  Channell,  B.,  held  that  William  Jordan 
e  estate.     .     .     . 

l  the  present  case  the  testator  by  the  4th  clause  of 
ives  only  a  life  estate  to  his  son  William  Duncan 
ad  as  to  the  remainder,  he  simply  gives  to  his  son 
Duncan  McRae  a  power  to  appoint  amongst  his 

I  think,  clear  that  William  Duncan  McRae  takes 
sstate  in  the  property  devised  to  him,  and  the  in- 
s  to  his   father  is  only  chargeable  against  such 

e  parties  are  entitled  to  costs  out  of  the  general 
the  testator — those  of  the  executors  to  be  as  be- 
icitor  and  client. 


TRIAL. 
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McCITLLOTTGH  v.  HUGHES. 

id  Purchaser — Contract  for  Sale  of  Land — Offer  in 
\q — Acceptance — Administrator  of  Estate — Consent 
cial  Guardian  —  Binding  Contract  —  Specific  Per- 
ice  —  Perjury. 

i  to  compel  specific  performance  of  a  contract  for 
»  plaintiff  of  certain  land, 
nnox,  Barrie,  for  plaintiff. 
Hewson,  K.C.,  for  defendant. 
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Riddell,  J.: — The  defendant  is  admin 
estate  of  Mary  Hughes.  He  determined  to  s 
belonging  to  the  estate,  and,  the  leave  of  th 
dian  having  been  obtained  (this  being  neces 
of  a  lunatic  being  interested),  the  land  was  ( 
subject  to  a  reserved  bid. 

Before  this  time  the  plaintiff,  who  had  b< 
the  land,  had,  as  I  find,  given  up  possession 
although  he  kept  a  few  articles  upon  the  pren 
sion  of  the  plaintiff. 

The  reserved  bid  was  not  reached,  and  ph 
bid  at  the  sale,  and  defendant,  went  to  the  c 
i'endant's  solicitor,  and,  after  considerable 
plaintiff  offered  the  sum  of  $1,400  for  the  L 
accepted  by  the  defendant,  but,  as  it  was  le 
served  bid,  which  had  been  fixed  by  the  officii 
piaintiff  was  informed  that  the  consent  of  tl 
dian  must  bo  obtained.  He  said  that  he  mus 
at  once  or  not  at  all,  and  the  solicitor  wrote 
the  back  of  the  conditions  of  sale,  which  the  ] 

The  defendant  accepted  this  offer,  so  far 
cerned,  and  signed  below  the  offer  of  the  plaii 
ing:— 

"  I  think  the  above  offer  should  be  acce[ 
Hughes,  administrator/' 

It  was  arranged  then  and  there  that  thi6 
to  the  official  guardian  with  a  letter  asking  tl 
dian  to  telegraph  the  plaintiff  on  receipt  of  t 
offer  was  to  be  accepted. 

This  took  place  on  Saturday  1st  June,  1 
fcndant  now  pretends  that  he  does  not  reme: 
place  on  the  Saturday  in  the  solicitor's  office,  i 
or  must  have  been  intoxicated.  This,  I  find3 
slightest  foundation  in  fact — and  1  find  that  h 
competent  to  do  business  and  thoroughly  und< 
was  doing  and  intended  to  do  it.  On  Monda 
June  the  official  guardian  telegraphed  to  tl 
cepting  the  offer  on  behalf  of  the  lunatic — 
the  defendant  telephoned  to  the  office  of  the  o 
that  he  had  received  an  offer  for  $1,500.  Bei 
of  the  telegram  the  plaintiff  had  done  a  litt 
land,  but  had  stopped — and  he  awaited  the 
telegram  to  take  possession  and  do  substantia 
as  a  fact  that  he  did  take  possession  on  the  ¥ 
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of  the  official  guardian  and  the  contract  which  the 
;  had  made  so   far   as   he   could,   on  the  Saturday 


!..-■ 


i 


if  the  writing  of  the  defendant  be  not  a  signing  of 
ict  or  in  itself  #»  acceptance  of  the  offer,  parol  ac- 
is  enough:  Boys  v.  Ayerst,  6  Mad.  316;  Flight  v. 
1  Buss.  301;  Warner  v.  Wellington,  3  Drew;  523; 
Picksley,  L.R.  1  Ex.  342;  Lever  v.  Koghler,  [1901] 
i.  And  therefore  the  contract  was  complete  so  far 
'endant  was  concerned.  It  is  true  that  it  was  eon- 
upon  the  acceptance  of  the  official  guardian;  but 
\  no  term  express  or  implied  that  the  defendant 
ve  a  locus  pcenitentiaB  until  after  the  acceptance  by 
il  guardian.  Whether  the  defendant  might  have 
i  from  the  contract  by  notifying  the  plaintiff  be- 
acceptance  by  the  official  guardian  had  been  com- 
1  to  him,  1  need  not  consider.  He  did  nothing  of 
and  said  nothing  to  the  plaintiff  until  the  evening 
>nday,  when  he  indulged  in  expressions  the  reverse 
mentary  to  the  plain  tin,  to  his  own  solicitors,  and 
cial  guardian;  and  said  the  contract  was  no  good, 
eed  1  consider  how  the  case  would  stand  if  the  de- 
Lad  in  fact  received  a  more  favourable  offer  for  the 
nging  as  it  does  to  an  estate,  though,  as  at  present 
[  do  not  think  the  Court  would  sanction  the  dis- 
ipudiation  of  a  fair  bargain  deliberately  entered 
igh  that  were  by  an  executor  in  the  interest  of  an 
["here  is  no  credible  evidence  that  any  such  offer 
» — I  decline  to  hold  anything  proved  which  rests 
ijnsupported  oath  of  the  defendant, 
[efence  fails,  and  the  usual  judgment  for  specific 
ice  will  l>e  made  with  costs.  The  defendant  will 
k  his  estate  for  the  costs  the  plaintiff,  is  entitled  to, 
lot  be  allowed  his  own  costs  against  the  estate, 
ecessary  result  of  my  findings  is  that  the  defendant 
I  wilful  and  corrupt  perjury.  1,  therefore,  re- 
he  County  Crown  Attorney  to  institute  proceed - 
ist  him.  This  crime  seems  to  be  alarmingly  on  the 
md  all  legitimate  means  should  be  taken  to  punish 
>reby  prevent  its  repetition. 
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DIVISIONAL  COURT. 


PETERBOROUGH  HYDRAULIC  CO.  v. 


Landlord  and  Tenant — Action  for  Rent — Clax 
— Agreement  between  Tenant  and  Bank — 1 
ness  —  Authority  of  Agent  of  Bank — Assv 
Kties — Implied  Obligation  to  Pay  Rent- 
Lease  —  Power  of  Bank  to  Carry  on  Bus 
Obligation — Third  Parties. 

Appeal  by  the  Ontario  Bank,  third  par 
ment  of  Boyd,  C,  ante  109. 

The  appeal  was  heard  by  Falconbridge 
J.,  Riddell,  J. 

J.  Bicknell,  K.C.,  and  G.  B.  Strathy,  fo 
D.  O'Connell,  Peterborough,  and  G.  N. 
borough,  for  defendants. 

F.  D.  Kerr,  Peterborough,  for  plaintiffs. 

Riddell,  J.:  .  .  .  .  In  drawing 
judgment  the  Ontario  Bank,  the  third  partii 
to  pay  to  plaintiffs  both  the  sum  of  $765.82 
defendants  and  the  plaintiffs'  costs  ordered 
defendants,  and  also  to  pay  the  defendants  t 
action,  so  far  as  they  relate  to  the  claim  f( 
costs  of  the  third  party  proceedings. 

The  third  parties  appeal  from  the  jud^ 
merits,  and  also  contend  that  in  any  case  no  j 
be  entered  against  them  in  favour  of  plaintif 

The  circumstances  under  which  the  defei 
demnity  from  the  Ontario  Bank  appear  in 
judgment  given  by  the  Chancellor.     I  am, 
to  agree  in  the  conclusion  at  which  he  has  an 

Whatever  may  have  passed  between  Mc( 
fendants  in  Toronto,  the  agreement  between 
and  the  bank  was  reduced  to  writing — the 
considered  by  the  solicitor  for  the  defendant; 
think  any  case  has  been  made  out  for  reforn 
that  the  documents  are  binding  upon  the  ba 
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labilit}*  under  the  documents  and  facts?  of  the  case 
ipon  the  Ontario  Bank.  .  .  . 
th  September,  1905,  an  agreement  is  executed  reeit- 
he  McAllister  Co.  are  indebted  to  the  bank  in  the 
69,200  as  part  security  for  which  sum  the  bank 
n  under  sec.  74  of  the  Bank  Act,  and  also  an  as- 
of  all  the  company's  book  debts  and  other  claims, 
he  company  are  unable  to  pay  the  bank  in  full.  A 
cital  is  that  it  has  been  agreed  that  upon  payment 
Lk  of  $10,000  and  the  absolute  surrender  of  all  the 
;  assets,  the  bank  assuming  payment  of  certain 
set  out  in  a  memorandum  attached,  the  bank  shall 
te  company  and  the  individuals  thereof  from  all 
ibility  in  respect  of  said  indebtedness.  Then  comes 
tive  part  of  the  instrument:  "The  company  hereby 
to  the  bank  all  their  ^  assets,  etc.  2.  The  com- 
1  forthwith  pay  to  the  bank  $10,000,  "the  bank 
the  payment  of  certain  of  the  company's  liabili- 
irticularly  set  out  in  the  memorandum  hereto  at- 
etc.  3.  Further  assignments  and  assurances.  5. 
^ration  whereof  the  bank,  etc. 
sjreement  of  even  date  referred  to  in  paragraph  5 
that  C.  B.  McAllister  should  carry  on  the  business 
aie  of  the  company  for  the  bank  under  the  super- 
the  local  manager  of  the  bank;  and  by  paragraph 
k  agreed  to  indemnify  the  company  and  the  mem- 
jof  against  any  liabilities  incurred  while  the  busi- 
d  be  continued  in  the  company's  name, 
ank  admittedly  did  pay  the  recited  indebtedness 
o  rent  and  all  other  liabilities  the  company  became 
during  the  time  the  business  was  so  carried  on — - 
carried  out  the  express  provisions  of  the  two  agree- 

do  not  think  that  any  indemnity  can  be  implied, 
nk,  apparent  that  the  agreement  to  assign  the  lease 
lucod  for  the  advantage  of  the  bank,  and  might  by 
be  waived — and  that  the  company  could  not  have 

the  bank  to  accept  an  actual  assignment  of  the 
i  if  the  consent  of  the  landlord  had  been  obtained, 
ras  not.  And  this  is  especially  the  case  when  it  is 
i  doubtful  that  such  transaction  could  be  lawfully 

bv  the  bank.     See  E.  S.  C.  1906   ch.  29,  sees.  76, 
,  82. 
rer,  the  expressed  indemnity  should  in  this  case, 
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I  think,  exclude  any  indemnity  to  be  implic 
intended  that  the  bank  should  indemnify  \ 
rents,  the  documents  should  have,  and  wo 
vided  when  providing  for  other  future  indc 

It  was  in  effect  admitted  upon  the  arj 
eases  cited  make  it  clear — that,  unless  by 
indemnity  to  be  implied,  the  bank  cannot  b 
The  question  as  to  whether  and  in  what  c 
stated  contract  is  to  be  implied  has  reeeivec 
Long  before  the  leading  case  of  Aspdin  v. 
671,  the  matter  had  been  considered  by  thj 
land.  It  would  serve  no  good  purpose  to 
cases,  adopting  as  I  do  the  language  of  Lord 
in  Ogdens  v.  Xelson,  [1903]  2  K.  B.  28f, 
he  says:  "The  other  line  of  authorities 
lishes  that  where  the  parties  have  made  ; 
contains  a  variety  of  stipulations  and  is  si 
no  stipulation  or  agreement  which  is  not  e? 
be  implied,  unless  it  is  necessary  to  give  t 
the  effect  and  efficacy  which  lx>th  parties  mi 
that  it  should  have."     .... 

[Reference  also  to  The  Queen  v.  Denie 
103,  and  Hill  v.  Ingersoll  Road  Co.,  32  0. 

I  am   of  opinion,  therefore,  that  the  t 
allowed,  the  claim  against  the  bank  should  1 
costs  to  l>e  pn  id   by  defendants,  and  that 
have  judgment  for  the    costs    of    this    mot 
plaintiffs  and  defendants. 

Falconiiridck,    C.J.,    and    Brjtton, 
reason^  stated  by  each  in  writing. 


Riddktj.,  J.  Xoyr> 

TRIAL. 

KOYLE  v.  ROTHSCHILD 

( '(mi pun  if — Dim-tars — Breach  of  Trust — Sc 
to  Comj.auy — Consideration — Shares  in  ( 
— Contract — Setting  aside  Transaction — 
Value,  of  Machinery. 

Action  by  one  l>oyle  and  the  Canadian  1 
Co.  against  the  Detroit  Yukon  Mining  Co.  a 
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':  both  companies,  to  set  aside  a  transaction  where- 
machinery  belonging  to  the  defendant  company 

•  the  plaintiff  company,  in  consideration  of  $500,- 
of  stock  in  that  company  allotted  as  fully  paid 

>  individual  defendants,  and  for  other  relief. 

)  Nesbitt.  K.C..  and  A.  H.  Clarke,  K.C,  for  plain- 
Cassels,   K.C.,    and    K.    F.    Sutherland,  K.C,  for 


l,  J.: — .  .  .  .  The  plaintiff  Boyle  received 
m  Her  late  Majesty,  5th  November,  1900,  of  cer- 
bearing   lands   in    the   Yukon    Territory.     After 

and  on  27th  June,  1904,  he  made  an  agreement 
)etroit  Yukon  Mining  Co.,  whereby  he  agreed  to 
ransfer  this  lease  to  that  company  for  $750,000, 

certain  instalments  mentioned,  the  last  on  or  be- 
ovember,  1907.  As  the  property  was  by  this  time 
n  the  name  of  H.   B.  McGiverin,  of  Ottawa,  as 

the  money  (except  the  down  payment  of  $7,500) 
paid  to  McGiverin. 

rangement  fell  through,  the  defendant  Rothschild, 
resident  of  the  Detroit  company  .  .  .  inf  orm- 
iintiff  Boyle  that  it  would  not  be  carried  out  {see 
7th  August,  1904.)  Boyle  had  certain  machinery 
property,  and  some  work  at  least  was  done  by  him. 
letter  already  spoken  of  Rothschild  suggested  the 
of  a  new  company  to  take  over  the  u  Boyle  con- 
nd,  after  considerable  negotiations  at  Ottawa,  an 

was  entered  into,  14th  September,  1904,  between 
(iverin,  and  Rothschild  and  his  co-defehdant 
hereby  Rothschild  and  Murphy  undertook  to  form 
orate  a  joint  stock  company  to  take  over  the  lease, 
nderstood  v — so  says  the  document — that  the  eom- 
>  be  formed  should  be  capitalized  ai  »$«  50.000,  of 
0,000  should  be  used   by   Rothschild  and   Murphy' 

machinery  for  the  operation  of  the  company,  and 
houkl  be  given  in  stock  to  Boyle  as  part  eonsidera- 
ie  transfer  by  him  to  the  company  of  his  rights  in 

And  the  balance  of  the  consideration  was  to  be 
vie  in  cash  $250,000  by  the  company  from  time  .(«> 
f  the  gross  output  of  the  company's  mining  opera- 

X.  «»  w.i:.   no.  *j:>       JK 
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tions  at  the  rate  of  25  per  cent,  of  the  g 
It  will  be  seen  that  the  new  arrangement  < 
from  the  former — the  consideration  is  di 
are  different. 

It  is  contended  by  the  defendants  that 
the  arrangement — an  understanding  betw 
that  certain  machinery  owned  by  the  Detro 
be  taken  over  by  the  new  company  at. 
and  that  the  $500,000  mentioned  in  the  < 
applied  to  the  purchase  of  that  machinery 
only  is  such  arrangement  or  understandinj 
upon  such  of  the  evidence  as  I  believe,  is 
proved.  I  give  credence  to  the  evidence  o 
MeGiverin  and  decline  to  accept  the  evide; 
the  defendants  to  the  contrary.  My  con 
they  are  upon  the  conduct  and  demeanour 
the  box,  would  be  strengthened,  if  they  ne< 
(which  they  do  not),  by  the  fact  that  in  t 
charter  made  to  the  authority  at  Ottawa, 
defendants  Kothsehild,  Murphy,  Moran, 
by  McGiverin  (McGiverin  signing  as  trusti 
expressly  stated  that  the  stock  subscribed 
was  "  to  be  paid  for  by  the  transfer  to  th 
lease  No.  18  .  .  .  in  favour  < 
•  •  .  according  to  the  terms  of  an  agrei 
between  said  .  .  .  McGiverin  and  . 
the  provisional  directors  of  the  company 
September,  1904;"  while  it  is  said  that  "  tt 
for  by  the  said  .  .  .  Joseph  Murpfr 
.  .  .  Dwyer  and  .  .  .  Bothschild  i 
cash."  Each  of  these  defendants  subscri 
as  did  one  Palms,  not  a  party  to  this  acti 

I  do  not  believe  that  these  defendants 
any  such  document  if  it  did  not  set  out  th 
believe  that  they  would  or  could  have  ovei 
provision  for  payment  by  the  transfer  o 
stock  subscribed  by  McGiverin,  and  the  e< 
vision  for  the  payment  in  cash  of  the  stocl 
them.  They  are  men  of  business,  and  it  i 
and  I  do  not  believe,  that  if  the  arrangemei 
set  up.  the  document  could  have  been  sent 
at  Ottawa  in  the  form  already  mentioned 
that  the  defendants  did  not  at  that  time 
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[>  the  government  of  Canada,  and  that  the  applica- 
*tates  that  the  $500,000  stock  was  to  be  paid  for 

is  the  impression  1  had  formed  at  the  trial.  Mr. 
jred  as  evidence  certain  parts  of  the  examination 
ry  of  Rothschild  (who  is  now  dead)  in  an  action 
O'Brien.  I  rejected  the  evidence,  but,  on  careful 
on,  I  think  that  I — to  avoid  the  necessity  or  pose 
a  new  trial  in  case  I  should  be  held  to  have  been 
ny  view  of  the  admissibility  of  the  evidence — 
e  admitted  the  evidence,  subject  to  objection.  I 
to  understand  tfpon  what  principle  this  can  be 
but,  for  the  reason  I  have  given,  I  have  now  al- 
>  be  put  in,  subject  to  objection  and  quantum 
^  perusal  of  this  evidence  has  not  in  the  least 
r  modified  the  impression  I  formed  at  the  trial, 
with  this  evidence,  I  find  as  I  ha,re  done, 
ibt,  there  was  an  understanding  in  advance  of  in- 
l  that  the  machinery  owned  by  the  Detroit  com- 
d  be  taken  over  by  the  new  company,  but  it  was  to 
>ver  at  a  fair  price,  and  to  be  paid  for  out  of  the 
of  the  company,  to  be  paid  in  in  cash  by  the  5  sub- 
payment  for  their  stock. 

ossible  that  the  defendants  have  since  that  time 
lselves  believe  that  this  meant  or  implied  the  pay- 
0,000  in  stock  for  it — but  nothing  of  the  kind  was 
tended  by  the  plaintiff  or  McGiverin,  or  said  by 
lants  or  any  of  them,  or  any  one  acting  in  their 
'here  never  was  any  arrangement  or  understanding 
le  that  the  stock  other  than  that  to  be  allotted  to 
should  be  paid  for  otherwise  than  in  cash, 
j  of  incorporation  were  issued  to  the  new  company 
name  of  "  The  Canadian  Klondyke  Mining  Com- 
lited,"  2nd  October,  1904;  in  the  charter  it  was 
that  the  defendants  Rothschild,  Murphy,  Moran, 
d  also  Palms  and  McGiverin,  should  be  the  provi- 
ictors,  and  the  company  were  authorized  to  issue 
stock  to  McGiverin  in  consideration  of  the  transfer 
ling  property  to  the  company.  In  the  meantime, 
he  granting  of  the  charter,  the  plaintiff  and  Me- 
ade an  agreement  with  the  Canadian  company  and 
lemen  mentioned,  "who  are  nominated  as  provision- 
's of  said  company  and  act  herein  as  trustees  there- 
eing   to  transfer  the  property  on  being  allotted 
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$250,000  in  stock  of  tlic*  company,  and  i 
promise*  of  tin;  company  to  pay  the  $2-*>0.( 
boi'ii  agreed   upon. 

A  meeting  of  the  new  company  for 
was  held  25th  October,  1904,  in  Detroit, 
the  provisional  directors  except  McGivei 
the  routine  business  McGiverin  said  that 
been  subscribed  for  in  cash,  and  that  the  d 
with  the  machinery.  Me  also  said  it  wo 
have  an  independent  valuator  appointed 
value  ctf  the  machinery  contemplated  1 
Kothsehild  said^fchat  a  full  statement  of  k 
prepared  and  laid  before  the  directors. 

The  machinery  stood  in  the  books  ol 
pany  at  $181,854.(w,  and  was  at  the  time 
a  fact,  $50,000. 

After  this  time  the  affairs  of  the  Can* 
managed  by  the  5  persons  named ;  McGive 
part  in  the  management  of  the  company, 
on  or  about  5th  December,  1904,  caused  to 
selves,  in  the  manner  to  be  hereafter  re 
up  stock,  shares  in  the  company  to  the  ai 
each,  and  to  McGiverin  $250,000.  The  las 
of  the  agreement  and  in  accordance  w 
of  the  charter — the  others  were  without 
the  persons  named  were  guilty  of  a  fraud 
of  which  they  were  the  directors  and  trust 
they  had,  no  doubt,  conceived  the  idea  an 
of  procuring  the  whole  amount  of  availat 
the  Canadaian  company  in  exchange  for 
the  Detroit  company 

It  is  now  time  to  go  back  a  little, 
the  defendants  that,  after  the  decision  ol 
pany  (of  which  they  were  members  and  < 
company  would  not  carry  out  the  agreem 
1904,  Eothschild,  Murphy,  and  an  attorney 
also  a  director,  were  appointed  by  the  di 
troit  company  to  go  to  Ottawa  and  see  : 
could  not  be  made  with  Boyle  in  reference 
and  it  is  asserted  that  the  5  persons  who 
for  the  charter  were  acting  throughout  foi 
pany.  No  entry  is  to  be  found,  as  is  adm 
of  the  Detroit  company  of  any  such  appo 
not  consider  it  important  whether  the  fi 
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mt  may  be,  on  5th  December,  1904,  what  was 
t  was  this — the  5  were  credited  with  $100,000  as 
>ck  in  the  books  oi  the  company,  but  the  certifi-' 
ck  were  issued  to  the  shareholders  of  the  Detroit 
ro  rata.  Nothing  had  then  nor  has  since  been 
this  stock;  and  I  find  that  it  was  and  is  wholly 
he  defendants,  being  directors  and  trustees  of  the 
re  liable  for  this  breach  of  trust.  1  have  not,, 
expressly  to  decide  whether  they  are  liable  as 
bscribers  for  stock,  and  whether  they  may  not 
plead  thai  they  are  relieved  from  personal  lia- 
ing  trustees  under  sec.  32  of  2  Edw.  VII.  .ch.  15, 
ict  then  in  force  (K.  S.  C.  1906  eh.  79,'  sec.  31.) 
resent  advised,  I  do  not  think  that  the  defendants 
lemselves  of  that  section.  See  the  cases  cited  in 
Joint  Stock  Companies,  pp.  135,  136.  I,  there- 
that  the  Court  has  power  to  order  the  defendants 
the  company  the  amount  of  their  subscription, 
view  I  take  of  this  case,  it  is  not  necessary  to  so 
I  am  of  opinion  that  the  defendants  are  liable 
i  of  trust,  it  necessarily  follows  that  each  is  liable 
ole  damage — and  in  this  case  I  think  each  must 
)  pay  to  the  company  the  whole  amount  of  the 
of  the  shares  he  caused  or  assisted  in  causing  to 

is  trite  law — it  depends  on  elementary  proposi- 
isprudence,  and  authorities  need  not  be  quoted' — 
oks  are  full  of  cases  bearing  on  the  matter. 

one  having  even  from  perusal  of  decided  cases 

acquaintance  with  the  methods  of  "  high  finance/' 
red  might  have  been  prophesied  with  reasonable 
nd  accuracy.  Slightly  modifying  them,  I  apply 
>rds  of  Lord  Macnaghten  in  Gluckstein  v.  Barnes, 

C.  at  p.  248:  "For  my  part,  I  cannot  see  any 
►r  any  novelty  in  the  trick  which  "  the  defendants 

on  the ''  plaintiff,  who  held  one-third  of  the 
ic  company.  "It  is  the  old  story.  Tt  has  been 
and  over  again/' 

that  these  defendants  were  directors  and  large 
s  in  the  Detroit  company,  given  thM  the  Detroit 
ad  machinery  that  they  may  not  have  been  too 
retain,  given  that  a  new  company  had  been  formed 
it  need  this  machinery,  and  did  undoubtedly  need 
iery,  given  that   these  defendants  were  also  the 
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governing  and  controlling  body  in  the  nc 
a  want  of  appreciation  on  their  part  of  th< 
mon  honesty  towards  the  new  company,  t 
as  the  night  the  day  that  they  will  try  t 
new  company  the  machinery  of  the  old  coi 
of  all  the  available  stock  in  the  new.     . 

All  these  conditions  were'  fulfilled,  a 
lowed.     It  is  true  that  the  plaintiff  was  t 
for  which  he  was  at  one  time  to  get  $75C 
of  the  same  stock  and  $250,000  in  cash,  1 
did  that  make  ?     They  had  the  power  and 
4th  January,  1905,  a  bill  of  sale  was  mi 
company  to  the  Canadian  company  for  th 
of  the  machinery  already  referred  to  for 
sideration  of  $500,000.     McGiverin  had 
1904,  ceased  to  be  trustee  for  the  plaintii 
suited  by  Mr.  Smylie,   secretary  of  both  c< 
form  of  instrument  which  should  pass  tx 
company  and  the  Canadian  company  for 
machinery.     "  I  know,"  says  Mr.  Smylie, 
kon  is  to  sell  the  machinery  to  the  Cana 
$500,000,  and  I  know  that  a  cheque  is  to 
any  other  form  of  legal  document  necessi 
feet  transfer?    If  so,  what?"    To  which 
that  "  it  might  perhaps  be  wisest  to  have 
f erring  the  machinery  from  the  one  con 
company  for  whatever  consideration  has 
I  therefore  enclose  herewith  draft  form 
may  be  subject  to  some  slight  difference 
facts  as  better  understood  by  the  direct* 
ingly  the  bill  of  sale  was  drawn,  executed,  i 

There  never  was  any  agreement  th 
should  be  taken  for  $500,000  in  cash  or  ii 
directors  of  the  Canadian  company  were  \ 
Detroit  company,  and  the  pretended  sale 
designedly  in  fraud  of  the  Canadian  co 
plaintiff,  its  largest  shareholder.  It  n 
guilty  of  this  fraud  would  be  shocked  tc 
tion  thus  bluntly  described,  but  that  is  th 

The  plaintiff  did  not  know  of  this  tr 
after.     Though  lie  saw  a  copy  of  the  bill 
know  that  it  was  intended  to  turn  in  the 
price  of  $500,000.     Even  now  his  only 
only  objection  of  the  Canadian  company. 
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this  objection  is  a  most  righteous  one.  1  do  not 
ly  of  the  subsequent  proceedings  anything  to  pre- 
Janadian  company  recovering  from  these  defendants 
•  the  action  brought  by  the  plaintiff  and  discon- 
the  alleged  resolution  of  the  company  ratifying 
of  the  directors.  If  there  were  no  other  reason, 
tion  was  passed  by  those  who  had  no  right  to  vote; 
3  no  shareholders  (see  2  Edw.  VIT.  ch.  15,  sec.  72 
ess,  indeed,  it  could  be  considered  that  my  holding 
Lirectors  are  liable  as  for  a  breach  of  trust  in  hav- 
>ck  issued,  made  those  to  whom  it  was  issued  share- 
But,  even  then,  such  a  resolution  would  he  and  is 
)f  the  company  and  of  the  plaintiff. 
Id  not  omit  to  state  that  2  placer  mining  claims, 
nd  20,  were  also  on  26th  June,  1905,  assigned  by 
•it  company  to  the  Canadian  company  for  "$1  of 
ney  and  other  valuable  considerations.''  The  value 
ras  respectively  $5,000  and  $10,000,  in  all  $15,000; 
alleged  that  these  also  were  assigned  to  the  Cana- 
pany  in  part  satisfaction  of  the  $500,000.  This 
i  fraud  a  little  less  glaring,  but  not  much.  The 
ompany  turn  over  machinery  worth  $50,000  and 
>rth  $15,000,  in  all  $65,000,  in  payment  for  stock 
)00.     ... 

•iving  at  my  conclusions  of  fact,  I  have  been  able 
holly  upon  the  knowledge,  the  accuracy,  and  the 
ess  of  the  plaintiff,  the  witness  McGiverin,  and  the 
>eadgold.  Judging  these  by  their  demeanour  in 
I  say  their  evidence  should  be  given  the  fullest 
and  the  same  remark  applies  to  Mr.  Hay  den  and 
'ell.  In  the  case  of  some  at  least  of  the  witnesses 
lefence.  I  fear  that  "the  wish  was  father  to  the 
— at  all  events  I  prefer,  for  the  reason  I  hava 
?  evidence  of  those  already  named. 
!  will  he  a  declaration  that  at  no  time  before  the 
tion  of  the  Canadian  company  was  there  any  con- 
arrangement  that  the  machinery,  etc.,  of  the  De- 
ipany  should  be  taken  in  exchange  for  $500,000  in 
the  Canadian  company,  or  should  be  bought  by  the 
npany  for  $500,000  or  any  other  sum ;  that  the  value 
achincrv  at  the  time  of  the  transfer  to  the  Cana- 
ipany  was  $50,000  and  that  of  the  placer  claims 
that  the  stock  of  the  Canadian  company,  with 
•tion  of  that  is-ued  to  "Mcdiverin.  is  wholly  unpaid; 


;<J4  llli:  OSTARIO   WEEKLY  REf'OR 

that  the  defendant*?  other  than  the  Deti 
liable  to  the  company  as  for  a  breach  of  tr 
$500,000;  that  the  alleged  sale  to  the  d 
for  $500,000  was  in  fraud  of  the  said  e 
defendant^  (other  than  the  Detroit  com 
therefor  to  the  company;  that  there  wa< 
veyance  to  the  Canadian  company  by  the 
of  the  said  machinery,  claims,  etc.,  but  < 
be  paid  therefor  was  not  fixed;  that  the  C 
should  pay  to  the  Detroit  company  the  J 
said  property  fixed  as  above  (upon  consen 
the  value  may  be  fixed  by  the  Master,  or  I  n 
that  the  defendants  should  pay  the  cost? 
If  a  reference  be  had,  I  reserve  to  mysell 
further   costs  and    Further  directions.     . 


Mi? lock.  C.J.  Xovi 

TRIAL. 

KKLLY  v.  KLKCTRICAL  CONSTR1 

Company — Election  of  Directors — General  . 
holders — Proxies — Rejection  —  By-law 
Companies  Act — Votiny  —  Majority  — 
Election. 

Action  U)  sel  aside  the  election  of  the  1 
of  defendant  company  and  for  other  relief. 

T.  0.  Meredith.  K.C..  and  J.  W.  G.  Wir 
plaintiffs. 

G.  C.  Gibbons.  K.C..  and  G.  S.  Gibh 
defendants. 

Mr  lock.  C.J.: — The  company  were  inc 
ters  patent  issued  on  17th  March,  1897,  un 
of  the  Act  respecting  the  Incorporation  of  . 
panies  by  letters  patent,  l\.  S.  O.  1887  eh. 
virtue  of  sec.  r>  of  the  Ontario  Companies  J 
tin*  provisions  of  sees.  17  to  f0f>  of  that  Act 
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February,  1907,  the  annual  meeting  of,  the  share- 
the  company  was  held,  for,  .amongst  other  pur- 
election  of  a  board  of  5  directors  A  poll  was 
id  on  the  conclusion  of  the  voting  the  chairman 
Messrs.  Campbell,  Workman,  Gorman,  Heman,  and 
ected,  and  they  have  ever  since  acted  as  members 
rd. 

aintiffs  contend  that  they  and  C.  W.  Sifton,  and 
lan,  Gorman,  Heman,  and  Thomas,  were  elected, 
>ring  this  action  on  behalf  of  themselves  and  all 
^holders,  except  the  individual  defendants,  and  ask 
?  election  set  aside,  and  that  defendant  Campbell. 
Iiairman  at  the  meeting,  be  ordered  to  declare  the 
nd  C.  VY.  Sifton  to  have  been  elected  directors,  or 
iration  that  the  plaintitfs  and  C.  \\ .  Sifton  were 
d  in  the  place  of  the  other  individual  defendants. 
?fendants,  including  the  defendant  company,  by 
nent  of  defence  contend  that  plaintiffs  are  not  en- 
laintain  this  action,  and  that  the  election  was  con- 
accordance  with  the  requirements  of  the  by-laws  of 
ny. 

bstance  of  the  plaintiffs'  complaint  is  that  the 
defendants  are  usurping  the  office  of  directors,  to 
on  therefrom  of  the  plaintiffs  and  C.  VV.  Sifton. 
he  evidence  does  not,  I  think,  shew  that  a  majority 
is  tendered  in  support  of  the  plaintiffs  and  Sifton, 
ore  the  case  is  narrowed  clown  to  the  one  point, 
ic  election  should  he  set  aside  at  the  instance  of 
tiffs. 

directors  were  not  duly  elected,  their  usurpation  of 
invasion  of  the  rights  of  the  corporation  to  man- 
wn  internal  affairs. 

action  of  directors  is  a  matter  under  control  of  a 
f  the  shareholders.  If  the  majority  are  satisfied 
resent  board  should  remain  in  office  until  the  ex- 
F  the  statutory  term  of  office,  no  useful  purpose 
served  by  unseating  them,  for  it  would  at  once  be 
or  of  the  majority  to  restore  them  to  office, 
management  of  a  company's  domestic  affairs  the 
frequently  err  as  to  the  manner  of  doing  what  the 
re  entitled  to  do,  as,  for  example,  by  doing  irregu- 
legally  what  they  have  the  right  to  do  in  a  regu- 
1  manner.  7n  any  such  case,  the  majority  of  the 
rs  mav   waive  such   irrcgularitv  or   illegality,  and 
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it  would  be  purposeless  for  the  Court  to  e 
at  the  instance  of  individual  shareholder: 
transaction  of  the  company,  when  the  nex 
jority  of  the  shareholders  might  in  subs 
former  action,  though  in  a  manner  not 
For  instance,  what  purpose  would  be  ser 
setting  aside  an  election  of  a  board  of  di 
jority  of  the  shareholders  were  opposed  t< 
could  at  once  render  it  nugatory  by  re-ele 
members  ? 

To  avoid  such  fruitless  litigation,  the 
in  Foss  v.  Harbottle,  2  Hare  461,  Mozta 
790,  and  later  cases,  is  well  established, 
acts  within  the  powers  of  the  company,  a: 
confirmation  by  the  majority  of  the  share 
will  not  interfere  at  the  instance  of  indiv 
Therefore,  I  think  that,  unless  the  plainti 
sent  of  the  company  to  sue  in  the  company 
should  be  dismissed.  It  is,  I  think,  a  c 
should  be  given  an  opportunity  for  obtainii 
Consent.  The  board  might  give  it,  or  it 
from  the  shareholders  in  some  manner,  as 
special  general  meeting  convened  under  th 
5£  et  seq.  of  the  Companies  Act. 

The  company  are  at  present  parties  c 
necessary  parties  either  as  plaintiffs  or  as  < 
before  the  Court,  and  have  taken  part  in  t 
case.  Therefore,  it  is  advisable,  I  think, 
ing  effect  at  this  stage  to  the  defendants' 
missing  the  action,  I  should,  conditiona 
being  amended  as  above  indicated,  dispos 
the  merits.     .     . 

[t  appears  that  the  dispute  as  to  the  r( 
has  arisen  in  consequence  of  4  absent  c 
sen  ted  at  the  meeting  by  proxy,  not  havi 
rote.  If  they  had  been,  the  plaintiffs  cor 
C.  W.  Sifton  would  have  been  elected.  1 
holders  were  E.  Holclen,  the  holder  of 
Sifton,  the  holder  of  one  share,  C.  W.  Sift 
shares,  and  G.  Gerrard,  the  holder  of  44 

[t  was  shewn  that  J.  B.  Campbell,  with 
on  7  shares  owned  by  Messrs.  Olmstead 
and  that  Thomas  Dealy  was  the  holder  « 
hp  had  pledged  to  the  Dominion  Bank,  ar 
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lintiffs  that  under  sec.  36  of  the  Ontario  Companies  ( 

y  was  entitled  to  vote  in  respect  of  these  20  shares 
ny  proxy. 

otes  cast  for  the  different  candidates,  not  counting 
resented  by  the  4  proxies  hereafter  referred  to,  were 
s:  for  D.  J.  Campbell,  177  votes;  for  Workman, 
Heman,  and  Thomas,  121  votes  each;  and  for  each 
lintiffs  and  C.  W.  Sifton,  56  votes.  Deducting  the 
mproperly  counted  for  Campbell,  Workman,  Gor- 
nan,  and  Thomas,  there  would  still  remain  in  their 
70  votes  for  Campbell  and  114  votes  for  each  of  the 
leaving  these  4  in  a  majority  of  58,  and  the  plain- 
lot  overcome  this  majority  without  counting  the 
of  Gerrard  and  at  least  14  additional  votes. 
;  determination,  therefore,  of  the  question,  it  is  un- 
to deal  with  any  special  question  growing  out  of  the 
Thomas  Dealy  or  Charles  Sifton. 
following  are  the  circumstances  in  which  the  votes 
absent  shareholders  were  disallowed.  E.  J.  Sifton, 
i  his  possession  the  written  proxies  of  the  4  absent 
ers,  took  them  to  the  company's  office  the  day  before 
m  for  the  purpose  of  registering  them,  and  he  there 
)wn  to  Mr.  Reeve,  the  company's  bookkeeper  and 
it,  who  appeared  to  be  in  charge  of  the  office,  his 
register  the  proxies,  and  for  that  purpose  he  handed 
tfr.  Reeve.  The  latter  not  appearing  to  know  what 
:h  them,  Sifton  told  him  to  stamp  them  with  the 
s  stamp,  to  date  the  transaction,  and  to  mark  them  as 
.  Reeve  did  as  desired,  and  then  handed  them  back 
,  who,  placing  them  in  his  pocket,  took  them  away, 
ection  the  next  day  Sifton  produced  the  4  proxies 
ed  them  to  the  chairman  of  the  meeting,  contending 
>ersons  in  whose  favour  they  were  drawn  were  there- 
cl  to  vote  for  the  absentees.  The  chairman  undertook 
lerwise,  on  the  ground  that  the  proxies  should  have  „ 
sited  with  the  company  the  day  before  the  election, 
d  by  an  alleged  by-law  of  the  company,  which  is  in 
ing  words :  "All  instruments  appointing  proxies  shall 
ed  at  the  head  office  of  the  company  at  least  one  day 
date  at  which  they  are  to  be  used." 
?ir  statement  of  claim  plaintiffs  contend  that,  inas- 
his  by-law  seeks  to  restrict  the  unqualified  right  to 
roxy,  conferred  on  the  staroholders  by  sor.  63  of  the 
'om panic?  Act.  it  is  ultra  vires  and  void. 
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At  the  trial  the  minute  book  of  the  com 
inclusive,  was  put  in,  shewing  certain  by-ia^ 
in  the  words  of  that  in  question,  passed  by 
irtors  on  13th  May,  1897,  and  the  defend 
what  purport  to  be  certain  by-laws  adopted  b; 
at  the  adjourned  annual  meeting  held  on 
which  include  in  their  number  one  in  the  pr< 
by-law  above  quoted,  respecting  voting  by  p 

Before  the  close  of  the  evidence,  1  callec 
counsel  to  the  provisions  of  sec.  47  of  the 
which,  as  regards  voting  by  proxy,  seem  to  ei 
holders  to  adopt  only  such  by-laws  respectii 
been  passed  by  the  board  of  directors  since 
iug  of  shareholders  held  next  before  that  of 
and  counsel  for  the  defendants  thereupon 
directors'  minute  book  for  such  by-law,  but 
any. 

Section  77  of  the  Companies  Act  reqi 
cause  proper  books  to  be  kept,  containing  r 
proceedings  of  the  board  of  directors  and  t 
company  duly  authenticated.  This  implies 
must  be  in  writing.  If,  therefore,  there  ex: 
by-law  passed  since  the  annual  meeting  of 
mediately  preceding  that  of  16th  May,  1901 
being  in  control  of  the  company's  books,  sh 
difficulty  in  producing  it,  and  from  its  nor 
>ume  that  none  such  exists. 

The  first  question  to  determine  is  whetl 
specting  proxies  passed  by  the  board  of  ( 
May,  1897,  or  any  by-law,  was  in  force  at  tl 
ectors  held  on  5th  February,  1907. 

Section  47  of  the  Companies  Act  deck 
(«tors  may  from  time  to  time  make  by-lawi 
(e)   "the  requirements  as  to  proxies"  .  . 
by-law    .    .    .    unless  in  the  meantime  coi 
eral  meeting  of  the  company  duly  called 
shall  only  have  force  until  the  next  annui 
company,  and  in  default  of  confirmation  the 
from  that  time  only,  cease  to  have  force, 
no  new  by-law  to  the  same  or  the  like  effe 
force  until  confirmed  at  the  general  meeting 

The  directors'  by-law  of  13th  May,  1897, 
at  the  next  annual  meeting  after  its  pass 
ceased  "to  have  force."    The  onlv  kind  of 
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ion  by  the  shareholders  under  the  provisions  of  sec. 
in  force  at  the  time  of  such  annual  meeting.  Thus 
w  in  question  not  being  in  force  at  the  time  of  the 
teeting  of  16th  May,  1905,  was  not  capable  of  con- 
,  but  the  shareholders  at  their  annual  meeting  of 
',  1905,  purported  to  pasa  a  by-law  in  the  exact  lah- 
thatof  13th  February,  1897,  respecting  proxies;  and 
mtended  that  if  the  shareholders'  by-law  did  not 
3  a  confirmation  of  the  directors'  by-law,  it  could  be 
[  as  a  by-law  originating  in  the  first  instance  at  a 
ers'  meeting;  and  that,  irrespective  of  the  statute, 
holders  had  inherent  power  to  pass  it,  as  a  piece 
tic  legislation  necessary  for  the  proper  carrying  on 
airs  of  the  company. 

contention,  I  think,  cannot  prevail.  The  presump- 
a  corporation  have  implied  power  to  pass  by-laws 

for  the  proper  management  of  their  affairs  arises 
he  absence  of  express  power.  Here  the  Companies 
res  what  powers,  in  respect  of  proxies,  shall  be  en- 
el  corporation  subject  to  its  provisions,  and  therefore 
on  here  is  not  what  powers  arise  by  implication,  but 
the  powers  of  the  corporation  having  regard  to  their 
atutory  powers. 

63  of  the  Companies  Act  enacts  that  "  at  all  gen- 
bigs  of  the  company  every  shareholder  shall  be  en- 
as  many  votes  as  he  holds  shares  in  the  company, 
vote  by  proxy;"  and  sec.  47  declares  that  the  board 
rs  may  pass  by-laws  regulating  the  requirements  as 
i.  These  two  sections  must  be  read  together,  their 
Qg  that  each  shareholder  is  entitled  to  the  right 
y  proxy,  subject  to  one  qualification,  namely,  com- 
ith  the  requirements  of  a  directors'  by-law,  which, 
afirmed  within  the  time  limited  for  that  purpose, 
exist. 

n  47,  empowering  directors  to  pass  by-laws  respect- 
es,  impliedly  withholds  such  power  from  the  gen- 
of  shareholders.  As  stated  by  Vaughan,  B.,  in  Rex 
ood,  7  Bing.  1,  "wherever  a  charter  confers  an 
>wer  of  making  by-laws,  as  to  a  particular  subject. 
ain  part  of  the  corporation,  more  especially  as  in 
those  terms  are  very  general  and  comprehensive, 

0  grounof  on  which  a  presumption  can  be  raised  of 

1  power  existing  in  the  body  at  large,  but  that  such 
xpressly  taken  from  that  body  according  to  the  rule 
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expressum  facit  cessare  taciturn."  Were  il 
there  might  in  the  present  case  be  in  exisl 
time  previous  to  the  election  two  inconsis 
passed  by  the  board  of  directors,  the  oth 
holders,  prescribing  conflicting  regulations  r 
It  cannot,  I  think,  be  seriously  argued  thai 
templated  such  a  possibility.  I  am,  therefoi 
the  express  power  conferred  by  sec.  47  upor 
rectors  to  pass  by-laws  respecting  proxies  < 
at  large  of  any  inherent  power  to  deal  with 
therefore  the  shareholders*  by-law  of  16th 
garded  as  originating  with  that  body,  is  null 
the  directors'  by-law  of  13th  May,  1897, 
confirmed  by  the  shareholders  within  the  t 
47,  also  became  null  and  void.  The  plai 
their  statement  of  claim  attack  the  by-lai 
that  it  was  merely  a  shareholders'  by-law. 
point  came  up  for  consideration  at  the  trial 
ants  unsuccessfully  endeavoured  to  discove 
law  to  serve  as  foundation  for  the  sharehoh 

I.  therefore,  see  no  reason  why  the  pla 
be  allowed  the  benefit  of  the  point,  and  thi] 
entitled  to  raise  it  formally  by  amendment 
of  claim. 

It  would  thus  seem  that  when  the  elect: 
ary,  1907,  was"  held,  there  existed  no  by-la\ 
regulating  the  requirements  as  to  proxies 
duced  at  the  meeting  being  in  themselves 
zations,  entitled  the  holders  to  vote  on  b< 
stituents  thereof.  This  they  were  not  perm 
votes  which  they  represented  were  sufficient 
the  4  directors  whose  elections  are  now  cha 
was  clear  from  the  evidence  that  these  vo 
and  for  whom,  it  would  be  possible  to  decls 
of  the  election.  The  evidence,  however,  d 
sonable  certainty  indicate  for  whom  these 
been  cast,  and  I  therefore  have  no  sufficie 
which  to  amend  the  election  return.  All 
discloses  is  that  the  holders  of  proxies  we 
meeting  for  the  purpose  of  voting,  but,  the 
ruled  that  the  proxies  would  not  be  recogi 
instructed  the  scrutineers  not  to  accept  vote 
holders  thereof,  such  action  resulted  in  then 
would  be  useless  to  press  further  their  rig 
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lot  been  denied  them,  they  would  in  all  probability 

,  and  the  result  of  the  election  might  have  been  dif- 

1  such   a  case   the  election  should  be  set   aside: 

rel.  Davis  v.  Wilson,  3  U.  C.  L.  J.  0.   S.   165; 

rel.  McManus  v.  Ferguson,  2  L\  C.  L.  J.  N.  S. 

?fore,  conditional  on  the    plaintiffs  obtaining  au- 

use  the  name  of  the  company  as  parties  plaintiffs, 

i  a  reasonable  time  amending  their  statement,  of 

laking  the  company  plaintiffs  instead  of  defendants, 

g  the  formal  amendments  to  the  statement  of  claim 

;  on  such  change,  the  election  of  the  defendants 

Gorman,  Heman,  and  Thomas  should  be  set  aside, 

election  had. 

ild,  I  think,  be  expedient  that  the  4  directors  in 
hould  continue  in  office  until  the  election  of  their 
The  parties  may  be  able  to  agree  upon  a  con- 
ite  for  holding  the  election,  the  same  to  be  stated 
gment,  otherwise  I  shall  have  to  name  the  date.   If 
iffs  fail,  within  a  reasonable  time,  to  obtain  author- 
in  the  company's  name  and  to  make  the  necessary 
it,  the  defendants  may,  on  24  hours'  notice,  bring 
)f  such  failure  before  me  on  affidavit  or  other  evi- 
d  in  the  meantime  no  formal  judgment  to  be  en- 
is  not  a  case  calling  for  any  order  as  to  costs. 


November  2nd,  1907. 

C.  A. 

Be   BECK   MANUFACTURING    CO. 

\d  Watercourses — Logs  Floated  over  Stream — Tolls 
nmary  Order  Fixing  —  Past  Tolls  —  Mandamus — 
ty  Court  Judge — Refusal  to  Entertain  Application 
x  Tolls. 

al  by  the  Beck  Manufacturing  Co.  from  order  of  a 
il  Court  (9  0.  W.  R.  193),  dismissing  their  appeal 
er  of  Mabee,  J.  (9  0.  W.  R.  99),  dismissing  a  mo- 
a  mandamus  requiring  the  Judge  of  the  District 
•Nipissing  to  hear  evidence  on  behalf  of  the  appel- 
•  the  purpose  of  fixing  tolls  which  the  appellants 
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might  charge  in  respect  of  logs  driven  on 
township  of  Nipissing^  in  1902  and  1902 
order  fixing  such  tolls  under  R.  S.  0.  1891 
J.,  and  the  Divisional  Court  felt  bound  b; 
Divisional  Court  in  Re  Beck  Manufacturh 
Lumber  Co.,  3  ().  W.  R.  333. 

The  appeal  was  heard  by  Moss.  C.J.O 
Maclaren,  and  Meredith,  JJ.A. 

A.  B.  Morine,  for  the  appellants,  cont 
eision  of  a  Divisional  Court  in  3  0.  W.  R. 
by  Beck  Manufacturing  Co.  v.  Ontario  Li 
12  O.  L.  R.  163,  8  0.  W.  R.  35,  or  should 

G.  F.  Shepley,  K.C.,  and  A.  G.  F.  La* 
trict  Court  Judge  and  the  Ontario  Lumbi 

Meredith,  J. A.: — No  new  light  has 

the  main  question  involved  in  this  case;  a 

to  add  to  it  that  is  in  any  sense  new ;  but  d 

that  which  the  statute  confers  is  a  toll,  ai 

too  late  to  make  and  enforce  a  toll  a  day  a1 

speak  of  a  week,  a  month,  a  year,  or  year 

and  that  a  fair  toll  is  a  toll-traverse,  that  ii 

owner  of  land  for  the  use  of  it;  whilst  the 

a  toll-thorough  only,  that  is,  a  toll  in  respe< 

made  in  a  highway,  and  so  a  toll  against  c< 

It  is,  of  course?,  right  to  say  that  the  pi 

main  question  depends  upon  a  proper  inl 

enactment.     But   that   is   merely  taking 

which  must  be  immediately  retraced,  for  t 

fers  a  u  toll,"  and  we  must  at  least  give  th 

for  knowing  the  meaning  of  the  word  and 

it  said  in  using  it,  just  as  we  should  if 

word   "compensation"  instead,   which   wo 

desire  us  to  substitute  for  it,  without  any 

excuse,  for  the  whole  provisions  of  the  Act 

sistent  with  the  creation  and  enforcement  « 

pensation  in  the  ordinary  sense.     And  the 

confers  is  obviously  a  toll-thorough  and  r 

Of  all  tolls  which  were  ever  granted,  or  \ 

Parliament — innumerable  though   they  ha 

one  ever  heard  of  such  a  claim  as  is  made  i 

been  made  in  regard  to  it — to  give  it  force 

it  was  fixed,  before  it  existed? 
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t  this  very  claim  prove  itself  without  the  meaning; 

h  as  the  enactment  covers?  The  Act  contemplates 

respect  of  which  the  tolls  are  claimed  being  seiz- 

Mrce  payment,  and  makes  elaborate  provisions  ac- 

Here  they  are  not,  but  have  long  since  ceased  to- 

indeed,  if  such  a  claim  as  the  plaintiffs  make  be 

to,  there  is  nothing  to  prevent  it  being  enforced,. 

tolls  fixed  and  actions  maintained,  not  only  after 

ve  passed  away,  but  even  after  they  and  the  im- 

in  respect  of  which  the  tolls  are  claimed  have 

•otted  away,  and  the  means  of  fixing  the  tolls  have 

•  become  obscured. 

le  that  the  Act  gives  a  lumberman  a  right  to  have 
ted,  but  it  does  not  require  him  to  thus  disturb 
gs.  That  provision  is  for  his  benefit,  not  to  im- 
r  on  him.  There  may  be  hundreds  or  thousands- 
s  in  which  no  claim  to  a  toll  is  intended  to  be 
is  been  ever  thought  of,  and  rightly  so.  Is  he  to 
such  and  in  effect  insist  upon  them  taking  a  toll? 
is  not  difficult  to  suggest  a  case  in  which  the  pro- 
Id  be  beneficial  if  not  indeed  necessary  to  him. 
nstance,  a  costly  improvement  on  which  it  was 
tolls  would  be  claimed;  it  might  be  necessary  to 
e  autumn  at  latest  what  the  tolls  would  be.  The 
\s  whole  prospects  might  depend  upon  that.  The 
;he  improvements  might  purposely  delay  having 
either  to  prevent  others,  by  reason  of  the  un- 
ompeting  in  the  purchase  of  logs  in  the  district, 
rage  the  purchase  by  appearing  to  have  no  desire 
Is  in  order  to  be  able  to  exact,  the  more ;  and  then, 
reshets  of  the  following  year,  have  them  fixed  and 
the  highest  rate,  to  the"  upsetting  of  the  lumber- 
lations  and  to  his  great  loss.  In  such  a  ease  he 
r  early  or  abandon  the  field.  To  let  him  go  on 
nd  then  come  down  upon  him  is  to  make  some- 
i  trap  of  the  enactment. 

^ellants'  position  is  precisely  the  same  as  if  they 
improvements  in  a  highway  of  the  ordinary  kind 
them  a  right  to  a  toll-thorough.  What  would  be 
an  attempt  to  enforce  by  action  "tolls"  for  the 
improvement  before — not  to  mention  years  before 
were  fixed  and  without  any  sort  of  notice  of  any 
'er  to  demand  a  toll  or  have  a  toll  fixed  ? 
o.w.b.  ho.  25 — 49 
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I  need  not  again  refer  to  the  languag 
the  Act  directly  indicating  the  future  cha 
that  is,  its  existence  only  when  fixed. 

I  would  dismiss  the  appeal. 

Moss,  C.J.O.,  Oslek  and  Maolaren, 

Gahrow,  J.A.  (dissenting) : — .  .  . 
upon,  or  at  all  events  in  accordance  with 
tained  in  the  judgment  of  one  of  my  lea 
with  a  view  to  making  this  application,  t 
applied  to  the  County  Court  Judge  for  an 
a  rate  of  toll  which  would  be  applicable 
ajid  1903.  This  the  County  Court  Judg 
terms :  "  In  view  of  the  decision  of  tfo 
overruling  my  previous  order  of  25th  Jani 
on  Post  creek,  I  do  not  feel  justified  in  gi 
ment  to  the  Beck  Manufacturing  Compani 
to  such  decision  of  the  Divisional  Court/ 

Prom  this  it  is  apparent  that  he  did 
application  at  all  on  the  merits,  but  simp 
part  of  the  judgment  of  the  Divisional  Coi 
there  is  no  jurisdiction  to  fix  a  rate  excej 
If  he  had  entertained  the  application,  a 
on  the  merits,  we  should  of  course  have  1 
tion  such  as  this  or  otherwise,  no  jurisdie 
ing  refused  to  enter  upon  the  applicatio 
deference  to  the  judgment  of  the  Division* 
to  me  that  this  application  is  well  fo 
succeed. 

To  put  the  simplest  case,  if  there  hac 
judgment  at  all  by  the  Divisional  Coun 
Court  Judge  had,  of  his  own  motion,  tal 
tion,  i.e.,  refused  to  entertain  the  applical 
of  want  of  jurisdiction,  his  course  would  < 
questioned  on  an  application  such  as  this  1 
a  writ  would  have  been  granted.  See  E 
Southampton  County  Court,  65  L.  T.  N 
cliffe  v  Crescent  Mill  and  Timber  Co.,  1  < 

How  then  does  the  order  or  judgmeni 
Court  affect  the  matter,  if  I  was  right  ii 
ment  that  that  Court  acted  without  juris 
or  attempting  to  limit  any  order  the  Co 
might  make  to  the  future  ? 
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ihing,  of  course,  depends  upon  my  construction  of 
e  being  accepted,  for,  if  it  is  not,  if  it  is  the  pro- 
lsion  that  the  Divisional  Court  had  jurisdiction  to 
he  order,  that  is  an  end  of  the  matter.  But,  as- 
i  I  do  that  the  Divisional  Court  acted  without  jur* 
it  is,  I  think,  clear  that  the  order  is  no  answer, 
mly  be,  on  the  footing  that  the  matter  is  res  judi- 
it  was  really  so  put  on  the  argument  before  us. 
surely  elementary,  if  anything  can  safely  be  called 
that  in  order  that  a  matter  should  become  res  judi- 
Dourt  must  have  jurisdiction  to  make  the  order  or 
ndgment  in  question :  Regina  v.  Hutchings,  6  Q.  B. 
Attorney-General  for  Trinidad  v.  Eich6,  [1893]  A. 

>ivisional  Court  had,  as  I  have  said  before,  simply 
•  in  appeal  to  alter,  vary,,  or  set  aside  the  toll  fixed 
>unty  Court  Judge.  No  one  but  him  could  in  the 
jice  fix  a  toll  at  all,  applicable  either  to  the  past, 
it,  or  the  future.  And  neither  he  nor  the  Divisional 
1  anything  to  do  with  the  liability  of  any  one  to 
boll,  or  indeed  with  anything  else  than  the  mere  rate. 
\  application  goes  back  to  him,  if  it  does,  he  may, 
ing  the  matter  on  the  merits,  refuse  the  application 
',  or  may  fix  the  rate  too  high  or  too  low.  And  an 
11,  of  course,  lie  from  what  he  does  to  a  Divisional 

k  the  appeal  should  be  allowed  and  the  application 
;he  whole  with  costs. 


C.  A. 


November  7th,  1907. 


BARBEATT  v.  PIGGOTT. 


—  Machine  —  Repairs  —  Lien  for  —  Contract — 
I  of  Machine — Reasonable  Sum  for — Possession — 
id  Contract  of  Letting — Implied  Contract  to  Pay 
Hue  of  Use — Amount  Expended  in  Repairs. 

I    by  defendant  ftom   judgment  of   a   Divisional 
O.  W.  R.  234)   affirming  judgment  of  Mulock, 
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C.J.,  at  the  trial,  in  favour  of  plaintiffs, 
that  while  engaged  in  the  construction  ( 
Goderich  Railway  in  May,  1906,  dfcfendai 
possession  of  a  certain  steam  shovel,  the 
tiffs;  and  they  sued  in  trover.  Defenda 
agreement  the  shovel  was  leased  to  him 
in  repair,  and  he  claimed  a  lien  thereon 
seized  by  plaintiffs  under  a  replevin  ord* 
given  declaring  defendant  entitled  to  a  lie 
a  reasonable  sum  for  the  use  of  the  sho 
and  that  upon  payment  of  the  difference 
be  entitled  to  possession  of  the  shovel. 

The  appeal  was  heard  by  Moss,  C.J.O 
Maclaren,  Meredith,  J  J.  A. 

W.  M.  Douglas,  K.C.,  for  defendant. 

W.  M.  German,  K.C.,  for  plaintiff. 


Meredith,  J. A. : — Both  at  the  trial  an 
Court  it  was  found  that  there  was  no  c< 
agreement  for  the  hiring  of  the  steam  sho 
action  never  got  beyond  the  stage  of  nego 
meantime  the  defendant  had  been  given 
shovel  and  had  been  authorized  to  have 
cost  of  plaintiffs.  All  this  was  done  in  a 
tion  that  a  completed  agreement  would  be 

The  findings  to  which  I  have  referred 
with  the  evidence;  the  bargain  such  as  tl 
to  make  was  never  consummated.  The  pl« 
fore,  entitled  to  the  possession  of  their  sho 
tiations  ended,  and  the  only  question  rema 
respective  money  rights. 

One  of  the  Judges  of  the  Divisional  Co 
that  there  was  an  impHedj  contract- of- hirii 
til  the  hire  would  amount  to  as  much  as 
pairs.,  to  the  shovel.  But  \  can  find  no 
however  convenient  it  might  be.  It  is  quit 
of  th,e  parties  ever  intended  to  enter  intc 
and  contracts  are  to  be  implied  according  t 
the  intention  of  the  parties. 

The  'trial  Judge  was  of  opinion  that  < 
titled  to  a  lien  upon  the  shovel  for  the  an 
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>y  him  for  the  repair  of  it;  but  I  am  unable  to  per*- 

f  that  can  be. 

position  of  the  parties  according  to  law  seems  to  me, 

to  be  simple,  and  their  several  rights  plain.  The 
t  are  entitled  to  be  paid  for  the  value  of  the  use 
e  defendant  had  of  the  shovel,  upon  an  implied  con- 
pay  for  it  what  its  use  was  worth  during  the  time  be 
use  of  it.     The  defendant  was  not  to  have  the  use 

nothing,  he  was  to  pay  the  hire  of  it,  and,  no  sum 
>eing  agreed  upon,  he  must  be  held  to  have  impliedly 
>  pay  a  reasonable  sum  for  the  time  during  which 
he  use  and  benefit  of  the  machine.  On  the  other 
5  plaintiffs  are  liable  to  the  defendant  for  the  amount 
expended  by  the  defendant  in  the  repairs,  as  money 
him  for  the  use  of  the  plaintiffs  at  the  pl-aintiirY 

result,  in  a  mopey*  •  sense^ .  based,  upon  sueji  /legal 
just  the  same  as  the  result,  in  the  same  sense,  arrived 
Divisional  Gburt  and  atitha  triaL*  and  so :tfaa: Appeal 
3  dismissed.    ;'  '  •  '  .      '  ■  >   I  1* 

r.  J. A.,  gave  reasons  in  writing  for  the  Same  .cm** 


C.J.O.,  GrARfcow  and  MacJlaren,  JJ.A.,  concurred. 


C.A. 


November  2nd,.  1907. 


BARTHELMES  v.   COXDTE. 

cy  and  Insolvency  —  Assignment  for  Benefit  of 
ors — Right  of  Creditor  to  Rmlc  on  Estate — Owner 
%tt4l  Mortgagee  of  Insolvent's  Business — Evidence 
resentations — Conduct — Estoppel. 


1  by  plaintiffs  from  judgment  of  a  Divisional  Court 
R.  806)  reversing- the  judgment  of  the  trial  Judge, 
asing  the  action  with  costs.  The  action  was  brought 
uration  tliat  defendant  was  not  entitled  to  rank  upon 
?nt  estate  of  (Teorge  Dodds,  trading  under  the  name 
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of  the  Prince  Piano  Co.,  in  respect  of  a  cli 
mortgage  for  $4,530.  The  trial  Judge  r< 
sion  that  one  Cockbnm  was  the  actual  owi 
of  the  Prince  Piano  Oo. ;  that  defendant  we 
or  representative  of  CocKburn;  and  that 
fendant  was  invalid  and  void.  The  Divi 
that  by  the  evidence  of  Cockburn,  support* 
conduct  of  all  the  persons  who  were  froi 
actual  possession  of  the  property,  and  ha' 
books  kept  by  them  and  all  the  recorded 
and  to  the  entire  absence  of  the  element  oj 
made  by  plaintiffs  was  completely  displaced 

The  appeal  was  heard  by  Moss,  C.J.O 
Maclaren,  Meredith,  JJ.A. 

W.  D.  McPherson  and  F.  D.  Byers,  fo: 
J.  Bicknell,  K.C.,  anS  W.  Assheton  Sm 

Meredith,  J.A. : — There  is  no  solutii 
of  the  ownership  of  the  business  at  all  as 
whole  evidence  as  that  adopted  and  given  < 
visional  Court.  * 

Cockburn's  interest  in  it  and  all  his  ac 
consistent  with  such  a  solution,  or  else 
his  interest  in  Dodds,  who  is  his  wife's  fa 
piano  maker,  and  who  is  said  to  sometime 
self  from  carrying  on  the  business  in 
manner. 

The  trial  Judge  seems  to  me  to  have  f  i 
of  treating  the.  case  as  the  ordinary  one  o. 
son  careying  on  business  in  the  name  of  i 
save  it  from  his  creditors.  *In  such  a 
amounting  almost  to  need,  has  much  we&g 
was  entirely  wanting.  Cockburn  was  in  g< 
ing,  and  could,  to  better  financial  advants 
goes,  have  carried  it  on  in  his  own  name, 
be  said  that  the  avoidance  of  the  debts  oi 
proved  unsuccessful,  was  a  sufficient  motn 
the  name  of  others,  even  at  Hie  risk  of  1 
their  own  if  it  proved  successful.  But 
quite  inconsistent  with  Cockburn's  cond 
business,  which  was  such  as  to  lead  some 
the  business  was  really  his.  There  was  i 
ceal  his  interest  in  it. 
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ocumente,  which  are  not  a  few,  and  some  of  which 
ery  formal  character,  the  books  and  all  the  writings, 
ny  slip  or  exception,  are  consistent  with  the  story 
ockburn,  which  is  in  no  sense  an  improbable  one, 
bsolutely  and  entirely  inconsistent  with  the  claim 
aintiffs,  supported,  as  it  substantially  is,  by  the 
of  the  husband  of  Prince,  the  partner;  and,  besides 
3  was  a  quite  sufficient  motive,  honest  motive,  for 
as  done  by  Cockburn,  which  strongly  supports  his 

e  weight  of  evidence,  it  seems  to  me  to  be  quite 
\  to  properly  reverse  the  findings  of  the  Divisional 

f  that  were  not  so,  I  am  unable  to  perceive  how  the 
could  succeed  in  this  action,  how  it  is  open  to  them 
in  this  action  that  the  business  was  not  that  ot 
Dodds.  To  them  they  gave  credit,  and  they  always 
em  as  their  debtors.  They  never  made  any  claim 
tburn,  though  they  knew  of  Cockburn's  interest  in 
is  concerning  the  business;  and,  finally,  they  sued 
ered  judgment  against  Prince  &  Dodds,  and  their 
fits  in  this  action  are  based  upon  that  judgment. 
3iness  were  Cockburn's,  they  had  no  right  to  rank 
estate  of  Prince  &  Dodds;  they  had  no  interest  in 
ckburn  were  their  debtor,  there  would  be  no  need  of 
1  any  estate ;  the  debt  could  be  recovered  from  him. 
tiffs  have  made  no  effort  to  vacate  their  judgment 
•ince  &  Dodds  and  proceed  against  Cockburn ;  and,  if 
it  would,  doubtless,  have  been  held  to  be  too  late:  see 
.  Graham,  26  0.  R.  361,  and  the  cases  there  referred 
cannot  be  permitted  to  blow  hot  and  cold ;  to  say, 
arpose  of  getting  their  dividend,  that  the  business 
of  Prince  &  Dodds,  and  then,  for  the  purpose  of 
I  Cockburn  sharing  in  the  estate  as  a  creditor  of  the 
ons,  urge  that  the  business  was  not  that  of  Prince 
but  was  that  of  Cockburn. 

business  was  that  of  Prince  &  Dodds,  then  unques- 
^ockburn's  claim  is  a  valid  one;  it  can  be  defeated 
hewing  that  it  was  not  their  business  but  was  his; 
has  not  been  shewn,  nor  is  it,  in  my  opinion,  open 
rin  tiffs  to  shew  it. 

was  nothing  objectionable,  in  point  of  law,  in  the 
I  made  payable  to  the  defendant  in  this  action,  sub- 
$>  trustee  for   Cockburn;   nor   in   the   defendant 
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pjoving  the  claim  against  the  Prince  &  Dod< 
some  circumstances  such  a  thing  might  hi 
against  the  good  faith  of  the  claim;  but  in 
out  of  the  question.  It  was  not  an  isola 
a  trust,  but  was  in  accordance  with  Cockb 
similar  cases,  and  for  his  business  conveniei 
claim  in  the  defendant's  name  would  not  al 
likely  to  create,  suspicion.  Nothing  turns  u 
is  good  or  bad  according  to  whether  the  bui 
not  that  of  Cockburn. 

I  would  dismiss  the  appeal. 

Osler  and  Maclaren,  JJ.A..  each  gave 
ing  for  the  same  conclusion. 

Moss,  C.J.O.,  and  Garrow,  J.A.,  also  cc 


Nov] 

C.A. 

STEEN  v.  STEEN. 

Execution — Sale  of  Land  by  Sheriff  undei 
Person  vtho  lias  Acquired  Rights  of  Exe 
Irregularities — Lis  Pendens — A  dvertisei 
Hon  of  Land — Sale  at  Undervalue — N 
Conduct  of  Sale  —  Ratification  of  S 
Debtor — Participation  in  Proceeds. 

Appeal  by  plaintiff  from  judgment  of  '. 
W.  R.  65,  dismissing  with  costs  an  action  1 
to  defendant  of  certain  land  by  the  sheriff  ( 
das,  and  Glengarry,  under  an  execution  agi 
plaintiff.  The  action  was  brought  on  the 
it  was  alleged  by  plaintiff  that  there  wen 
the  sale;  that  the  sale  was  fictitious  and  i 
and  plaintiff  asked  that  the  sale  and  the  sh< 
be  set  aside;  and  that  it  should  be  declaim 
held  the  land  simply  as  security  for  $3,500. 
might  be  allowed  to  redeem. 


r    t    ,n 
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ippeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
m,  Meredith,  JJ.A. 

Maclennan,  K.C.,  for  plaintiff, 
nith,  Cornwall,  for  defendant. 

dith,  J.A. : — Through  a  series  of  errors  and  the  ex- 
some  cunning  the  defendant  has,  I  think,  acquired  a 
3  to  the  land  in  question  against  the  plaintiff,  her 

)laintiff  was  unquestionably  the  owner  of  the  lajids 
on,  having  acquired  them  under  the  will  of  her 
ohn.  The  suggestion  that  the  defendant  and  other 
r  sisters  had  some  sort  of  right  to  or  claim  upon  the 
ler  or  through  their  said  brother,  is  wholly  unsup- 
/  anything  which  appears  in  the  evidence  in  this 
contrary  is  indeed  made  plain  enough. 
ler  to  defeat  or  delay  a  creditor  for  a  large  amount 
nk  of  Montreal — the  plaintiff  intended  and  endea- 
convey  the  lands  in  question  to  the  defendant  and 
ther  sisters,  but,  through  some  unaccountable  error, 
Is  were  so  inaccurately  described  that  the  deed  did 
these  lands  at  all,  but  covered  only  lands  which  the 
lid  not  own. 

,  through  some  unaccountable  error,  this  creditor 
m  action  against  the  4  sisters  to  set  aside  the  deed, 
it  of  that  fraud,  and  to  recover  judgment  against 
tiff  for  the  amount  in  which  she  was  indebted  to 
d   to  have  been  about  $7,000. 

Jement  of  that  action  by  the  defendant  in  this  ac- 
>    far  as  she  is  concerned,"  was  effected  with  the 
in  it.     Apparently  yet  in  error  as  to  the  effect  of 
between  the  sisters,  the  creditors  of  the  plaintiff, 
the  plaintiffs  in  that  action,  accepted  from  the  de- 
q  this  action  $3,500  in  settlement  of  it,  and  agreed 
to  her  the  balance  of  their  claim  against  the  plain- 
is  action  when  they  had  disposed  of  some  property 
as  security  for  it  and  had  applied  the  proceeds  on 
They  also  agreed  to  allow  the  defendant  in  this 
prosecute   that   action   to   judgment   against  the 
in   this  action  in  their  name,  and  to  assign  such 
;  to  the  defendant  in  this  action  when  so  recovered 
balance  that  may  remain  owing  thereunder."     The 
the  writing  evidencing  this  settlement  are  not  as 
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clear  as  they  might  be;  but  there  seems 
the  defendant  in  this  action  was  to  take  t 
judgment  for  her  own  benefit;  and  I  am 
enough  in  the  transaction  to  prove  that  t 
through  it  in  any  sense  a  trustee  for 
respect. 

The  action  was  carried  on  and  judgm 
it  against  the  plaintiff  in  this  action  for 
and  the  claim  to  set  aside  the  conveyanc 
in  this  action  to  her  sisters  was  struck 
"  without  costs  and  without  prejudice 
ings  by  any  party." 

Writs  of  execution  were  issued,  and 
in  question  were,  in  the  usual  course,  i 
under  the  writ  against  lands,  and  wen 
fendant  for  a  price  which  was  not  very  u 
a  sale,  but  was  really  considerably  leg 
value. 

Several  objections  were  made  in  re] 
of  the  sale ;  and  some  of  them,  no  doubt, 
might  have  been  better  done;  but  at  pi 
pared  to  say  that  any  of  them  was  such 
sale,  and  it  is  not  necessary  to  further 
upon  sufficient  evidence,  the  trial  Judg€ 
plaintiff,  with  a  full  knowledge  of  all  thi 
of,  acquiesced  in  that  sale  and  received 
of  it. 

It  is  contended  that  the  receipt  of  si 
by  the  plaintiff,  but  was  by  the  solicitor 
during  the  sale  proceedings,  and  who  tt 
jections  to  such  proceedings  which  are  t 
who  are  also  her  solicitors  in  this  action 
ests  and  without  the  consent  of  the 
trial  Judge  has  found  to  the  contrary,  i 
for  he  support  of  such  finding;  and  uj 
action  plainly  failed,  as  this  appeal  als 

Osler,  J.A.,  gave  reasons  in  writin 
elusion. 


Moss,  C.J.O.,  Garrow,  and  Maclam 
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November  2nd,  1907. 

C.A. 

BURNS  v.  CITY  OF  TORONTO 

Son-repair  —  Open  Excavation  Unguarded — In- 
Derson  Crossing  Highway — Liability  of  Municipal 
lion  —  Negligence — Lawful  Obstruction — Substir 
"ossing  Provided — Injury  Due  to  Negligence  of 
Injured. 

>y  defendants  from  an  order  of  a  Divisional  Court 
h,  1907),  setting  aside  the  judgment  of  Riddell, 
ng  the  action,  and  directing  judgment  to 'be  en- 
aintiffs  and  directing  a  new  trial  for  the  purpose 
damages  only.  The  action  was  brought  to  re- 
ges  for  injuries  received  by  the  plaintiff  Ethel 
e  of  her  co-plaintiff  William  C.  Burns)  on  15th 
)6,  by  falling  into  an  open  sewer  in  Queen  street 
eity  of  Toronto,  near  Kippendavie  avenue.  Plains 
1  negligence  of  defendants  in  not  securely  guard- 
er.  The  trial  Judge  found  that  the  whole  cause 
lent  was  the  neglect  of  the  plaintiff  Ethel  Burns 
»  she  was  standing  and  where  she  was  going. 

>eal  was  heard  by  Moss,  C.J.O.,  Osler,  Gabkow, 
and  Meredith,  JJ.A. 

ur,  for  defendants, 
odfrey,  for  plaintiffs. 

F.A. : — If  the  plank  crossing  or  footway  from  the 
alk  of  Queen  street  leading  to  the  west  side  of 
s  avenue  was  allowed  fo  be  in  use  by  the  public 
wer  was  being  constructed,  for  access  to  the  north 
j  street  railway,  so  that  people  might  there  take 
tnd  cars  or  go  across  Queen  street  to  Kippendavie 
fact  that  it  was  unguarded  by  a  hand  rail  or  some 
f  that  kind  to  prevent  them  from  falling  into  the 
xcavation  beneath  it,  would  have  been  some  evi- 
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dence  of  negligence,  and  it  would  have  1 
the  defendants  had  intrusted  the  work 
sewer  in  the  street  to  a  contractor:  P 
Urban  District  Council,  [1898]  2  Q.  B.  5 
72  (C.  A.)  But  the  evidence  is  quite  o 
of  the  facts,  and  shews  that  while  the  se^ 
at  this  point  people  were  not  intended  to 
cars  there,  the  ordinary  means  of  acces 
north  sidewalk  of  Queen  street  being  obs 
thrown  out  of  the  excavations,  and  anoi 
caded  or  guarded  crossing  being  provi 
street  crossing  a  little  further  to  the  eas 
the  usual  stopping  place  for  cars  appro; 
avenue  from  that  direction.  The  plainti 
cars  by  crossing  from  the  north  sidewalk  < 
probably  eould  not  have  done  so  except 
ence  by  climbing  over  the  heap,  of  earth 
She  crossed  from  the  south  side  of  Quee 
the  approaching  car,  and  then  reached  t 
which  the  sewer  had  been  carried,  but  \ 
of  the  work  and  in  the  condition  whieh 
parent  to  every  one,  was  lawfully  obsti 
intended  to  be  used  by  the  public.  The 
within  the  cases  already  decided  in  this 
City  of  Toronto,  22  A.  *B.  371,  and  Atkii 
ton,  24  A.  B.  389.  On  this  ground,  as  w< 
of  her  own  negligence,  to  which  it  must  1 
rather  seems  to  have  been  due,  the  plainti 

We  have  not  the  advantage  of  knowin 
led  the  Divisional  Court  to  reverse  the  ju 
but  I  am  obliged  to  say  that,  in  my  opii 
was  right,  and  that  the  appeal  should  1 
judgment  at  the  trial  restored,  and  with 
ants  ask  for  them. 

Meredith,  J.A.,  gave  reasons  in  wr 
conclusion. 

Moss.  C.J.O.,  Garrow  and  Maclarei 
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C.  A. 


IEEDALE  v.  LOUDON. 

of  Actions — Real  Property  Limitation  Act — Title 
session  to  Upper  Storey  of  Building  with  outside 
1  and  Staircase — Declaratory  Judgment — Injunc-- 
straining  Defendants  from  Interfering  with  Pos- 
of  Portion  of  Building  —  Support  and  Means  of 
-Easement. 


by  defendants  from  judgment  of  Mabee,  J.,  8  0. 

in  favour  of  plaintiff,  in  an  action  for  a  declara- 
jlaintiff  was  the  owner  in  fee  of  "  the  workshop 
treet "  on  the  west  side  of  Bay  street,  in  the  city 
,  known  as  street  No.  186,  together  with  the  land- 
rircase  leading  to  the  workshop,  the  same  having 
of  about  13  feet,  6  inches,  on  the  west  side  of  Bay 

for  an  injunction  restraining  defendants  from 
)on  these  premises,  and  removing  or  damaging  the 
hereon,  and  from  wrongfully  interfering  with  the 
*  the  detriment  of  plaintiff.  -Mabee,  J.,  held  that 
ion  of  plaintiff  was  sufficient  to  extinguish  the 
endants  to  the  upper  floor  of  the  building,  as  well 
e  of  ground  at  the  foot  of  the  stairs,  being  3  feet 
jet  and  5  feet  deep,  and  enjoined  defendants  from 
dtering,  pulling  down,  or  in  any  way  dealing  with 
>n  of  the  building  in  question  in  such  a  way  that 
ion.  use,  and  enjoyment  of  the  upper  floor,  stair- 
tnding  occupied  by  him  should  be  interfered  with 
ially  affected. 

peal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
ren,  JJ.A. 

McPherson,  for  defendants. 

rilley  and  R.  H.  Parmenter,  for  plaintiff. 

\  J.A. : —     ...     It  is  not  in  dispute  that,  sub- 
plaintiff's  claim,  if  any,  the  defendants  are  the" 
fee  simple  in  possession  of  the  land  in  question, 
le  plaintiff's  only  title  is  one  acquired  under  the 
Limitations  by  length  of  possession. 
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The  premises  consist  of  an  up-stairs 
shop,  access  to  which  is  had  by  a  door 
opening  off  the  street,  admitting  to  a  sn 
feet  by  5  feet,  from  which  ascends  a  s 
in  the  workshop  and  affording  the  on 
thereto.  The  landing  is  about  a  foot  at 
sidewalk,  and  is  enclosed  by  boards  dowi 
ground.  There  is  no  basement  beneath 
outer  door  has  a  lock  and  key,  and  the  ] 
the  habit  when  leaving  the  shop  of  loc 
retaining  the  key.  That  door  and  the  h 
were  only  used  in  connection  with  the  ^ 
nothing  above  the  workshop,  but  the  ro 
sheds  or  store-houses,  and  throughout  tJ 
sion  the  defendants  by  their  tenants  hav 
the  lower  storey,  as  well  as  the  rest  of 
forms  part,  and  have  always  paid  the  taj 

At  one  time  the  plaintiff  had  an  inte 
which  the  workshop  forms  a  part,  as  tea 
the  defendants,  but  many  years  ago  he  sc 
interest  to  the  defendants.  And  therea: 
possession  of  the  workshop,  which  before  1 
as  a  tin-shop,  paying  rent  at  irregular 
f  endants  at  the  rate  of  $6  per  month.  T 
made  in  October,  1890. 

It  was  contended  by  the  defendants  th 
tiie  correct  position  as  to  the  workshop,  tl 
way  must  be  regarded  merely  as  a  way,  oi 
easement.  That  view  is  not,  in  my  opin 
vail.  Outer  door,  landing,  stairway,  an 
think,  formed  part  of  one  and  the  san 
door  which  the  plaintiff  usually  locked  wl 
in  fact  the  outer  door  of  the  shop,  and  1 
all  should  stand  or  fall  together. 

It  was  also  contended  by  the  defendai 
ary  absence  of  the  plaintiff  in  July,  1899 
during  which  the  defendant  Thomas  Ire 
tion,  interrupted  the  running  of  the  s 
against  this  contention.  Upon  leaving 
question  the  plaintiff  requested  his  bny 
Thomas  Iredale,  to  occupy  the  premises 
business  for  him  during  his  absence,  upoi 
upon,  to  which  that  defendant  agreed,  a 
tiff's  return,  the  defendant  Thomas  Iredi 
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His  occupation  during  the  3  weeks  could  at  most 
inured  for  his  own  benefit,  and  not  for  that  of  his 

common,  the  other  defendants  (E.  S.  0.  1897  ch. 
11),  and  he  would,  under  the  circumstances,  be 
from  claiming  that  his  occupation  was  other  than 
iant,  or  at  least  of  agent  for  the  plaintiff, 
pon  the  main  question  I  think  the  defendants  are 
)  succeed.  The  plaintiff  was  tenant  of  the  pre- 
3h  he  now  claims  down  to  the  last  payment  of  rent 
r,  1890.  At  that  time,  if  at  all,  the  statute  began 
his  favour:  see  R.  S.  0.  1897  ch.  133,  sec.  6.  The 
onsisted  of  the  room  upstairs  and  the  stairway  and 
s,  and  also  necessarily  of  the  support  afforded  by 
storey  or  ground  floor.  Without  that  there  could 
tairs  room.  And  it  is  clear  that  unless  the  plain- 
w  able  to  make  good  his  right,  whatever  it  is, 
e  lower  floor,  or  soil,  as  well  as  to  the  upper  floor, 
must  wholly  fail,  for  it  would  be  absurd  to  hold 
s  acquired  a  title  to  the  upstairs  room  alone,  which 
defendants  might  immediately  destroy  by  pulling 
walls  of  the  lower  storey.  A  claim  wholly  "  in  the 
without  reference  to  the  soil  or  surface  could  not 
inder  the  statute. 

il  for  the  plaintiff  fully  recognized  this  difficulty, 
7  strenuously  contended  that  the  plaintiff  had  ac- 
right  not  merely  to  the  upstairs  room,  but  to  this 
upport,  as  part  of  the  parcel  of  which  he  had  been 
id  referred,  among  other  authorities,  in  support  of 
ition  to  the  well  known  ,case  of  Dalton  v.  Angus, 
is.  740. 

are,  however,  at  least  two  sufficient  answers  to  the 
contention:  (1)  the  right  to  support  is  at  most  an 

and  20  years'  possession  would  be  required  to  bar 
iants;  and  (2),  if  not  an  easement  but  land,  then 
er  was  a  moment  since  October,  1890,  when  the 
:an  be  said  to  have  had  anything  in  the  nature  of 
ive  possession  of  any  part  of  the  lower  floor.  The 
s,  the  owners,  were  in  actual  possession  of  the  soil 
•  storey  during  all  the  time,  and  therefore  at  the 
le  plaintiff's  possession  was  merely  a  joint  posses- 

them.  As  said  by  Lindley,  M.R.,  in  Littledale  v. 
College,  [1900]  1  Ch.  at  p.  21:  "  In  order  to  ac- 
he Statute  of  Limitations  a  title  to  land  which  has 
owner,  that  owner  must  mave  lost  his  right  to  the 
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land  either  by  being  dispossessed  of  it  or  by  having  discon- 
tinued his  possession  of  it."  See  also  Sherren  v.  Pearson, 
14  S.  C.  R.  551,  585;  Mclntyre  v.  Thompson,  1  0.  L.  R. 
163 ;  Smith  v.  Lloyd,  9  Ex.  562 ;  Russell  v.  Romanes,  3  A.  R. 
635;  McConnachy  v.  Denmark,  4  S.  C.  R.  609,  632.  How 
can  it  be  said  that  the  defendants  had  been  at  any  time  dis- 
possessed of  or  had  discontinued  possession  of  the  lower 
storey  or  of  any  part  of  it?  The  supports  of  the  upper  floor 
were  simply  the  walls  and  partition  of  the  lower  floor. 

Dalton  v.  Angus  was  the  case  of  adjoining  owners,  and 
can  have  no  application  unless  we  are  prepared  to  place  the 
plaintiff  in  the  same  favoured  position  as  if  he  was  a  purchaser 
for  value  of  the  upper  floor,  in  which  case  there  might  well 
be  an  implied  coven-ant,  or  even  possibly  an  implied  grant  of 
the  necessary  easement  of  support.  No  such  implication  can 
be  made  in  the  plaintiff's  favour:  see  Wilkes  v.  Greenway,  6 
Times  L.  R.  449.  The  question  here  is  one  of  title,  and  not 
of  rights  which  spring  from  an  acknowledged  or  a  proved 
title. 

As  said  by  Lord  Chancellor  Cranworth  in  Roddam  v.  Mor- 
ley,  1  De  G.  &  J.  at  p.  23,  "  I  should  be  very  unwilling  to 
give  encouragement  to  the  notion  that  there  is  of  necessity 
anything  morally  wrong  in  a  defendant  relying  on  a  statute 
of  limitation.  It  may  often  be  a  righteous  defence.  But 
it  must  be  borne  in  mind  that  it  is  a  defence  the  creature  of 
positive  law,  and  therefore  not  to  be  extended  to  cases  which 
are  not  strictly  within  the  enactment." 

This  is  a  case  of  a  plaintiff  asserting  a  right,  and  not 
merely  defending  himself  from  attack  under  the  statute,  and, 
applying  Lord  Cranworth's  language,  I  am  of  opinion  that 
the  plaintiff  has  utterly  failed  to  prove,  with  any  degree  of 
strictness  whatever,  that  his  possession,  such  as  if  is,  of  the 
premises  in  question,  is  of  the  kind  or  character  contem- 
plated by  the  statute,  to  operate  as  to  bar  to  the  legal  title 
of  the  true  owner. 

Reliance  was  placed  by  counsel  for  the  plaintiff  upon  the 
cases  of  Rains  v.  Buxton,  14  Ch.  D.  537,  and  Midland  R.  W. 
Co.  v.  Wright,  [19011  1  Ch.  738.  But  these  axe  decisions 
upon  facts  which  in  no  way  resemble  those  in  question  here. 
In  Rains  v.  Buxton  the  land  in  question  was  a  cellar  of  which 
the  claimant  or  his  predecessor  in  title  had  been  in  possession 
for  over  60  years,  and  of  which  it  was  held  upon  the  evidence 
the  owners  had  discontinued  possession.  And  in  Midland 
R.  W.  Co.  v.  Wright   the  land  in  question  was  the  surface 
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of  railway  land  through  which  passed  a  tunnel  occupied  by 
the  plaintiffs  as  part  of  their  railway.  The  plaintiffs  were 
in  possession  at  least  of  the  underground  part  occupied  by  the 
tunnel,  and  being  in  possession  of  part  might  well  have  been 
considered  to  be  in  possession  of  the  whole.  The  decision  is 
that  of  a  single  Judge  only,  upon  the  special  facts  then  before 
him,  and  can  have  no  overruling  effect  upon  the  numerous 
authorities  both  in  England  and  Ontario,  to  some  of  which 
I  have  referred,  that  the  possession  required  by  the  statute 
is  an  exclusive  one.  But,  in  any  event,  what  was  successfully 
claimed  in  that  case,  under  special  circumstance*,  was  the 
surface,  and  therefore  the  claim  was  wholly  unlike  tb*  one 
now  in  question. 

Appeal  allowed  and  action  dismissed  with  costs. 

Kaolarbn,  J. A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Ifoap,  C.J.O.,  and  Oslkr,  J. A.,  concurred. 


November  2nd,  1907. 

C.  A, 

BOWEBMAN  v.  FRASER. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Condi- 
tion —  Representation  —  Agency — Non-compliance  vrith 
Terms  —  Action  for  Specific  Performance  —  Refusal  of 
Court  to  Adjudge. 

Appeal  by  defendant  from  judgment  of  Britton,  J., 
ante  889,  in  favour  of  plaintiff  in  an  action  for  specific  per- 
formance of  an  agreement  for  the  sale  of  land  on  the  south 
Ride  of  Bloor  street,  in  the  city  of  Toronto,  by  defendant  to 
plaintiff. 

J.  W.  McCullough,  for  defendant. 

8.  H.  Bradford  and  E.  G.  Morris,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler.  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

VOL.   X.   OW.H.   NO.   25  —.TO 
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Osler,  J. A. : — .  .  .  The  plaintiff  i 
ment  in  the  form  of  an  offer  to  purchas 
described,  signed  by  him  on  2nd  Febr 
presence  of  one  McTaggart,  a  real  estat( 
ceptance  thereof  signed  by  defendant  on  • 
in  the  presence  of  one  Ponton,  another 
afterwards  delivered  to  the  plaintiff  by 
defendant  refused  to  carry  out  the  agreen 
that  a  condition  or  stipulation,  on  the  pe 
only  McTaggart  was  authorized  to  pan 
been  complied  with,  and  on  the  further 
being  by  its  terms  of  the  essence  of  the 
was  in  this  respect  also  in  default. 

It  appeared  that  Ponton  was  defend 
sale  of  the  property  in  question.  The 
plaintiff  going  to  McTaggart  as  his  agec 
'  him.  McTaggart  at  first  applied  to  a  ] 
he  then  supposed,  the  defendant's  agent, 
him  that  Ponton  was  the  agent,  he  com: 
latter  by  telephone,  offering  $40  per  foe 
$50.  and  plaintiff  told  McTaggart  he  w 
$45.-  McTaggart  then  prepared  the  ofl 
signed,  offering  that  sum.  Finding  th« 
accepted,  plaintiff  authorized  McTaggar 
$46,  and  Ponton.  McTaggart,  and  the 
February  met  at  the  latter's  office,  and  i 
discussion  which  took  place  there  McTi 
authority,  added  25  cents  per  foot  more, 
ant  agreed  to,  and  the  offer  was  then  alt 
by  substituting  the  sum  agreed  on  for  1 
been  named  therein,  and  the  defendant  sij 
on  the  printed  form  at  the  foot.  It  is 
view  I  take  of  the  case,  to  refer  to  tl 
Plaintiff  was  purchasing  the  property  for 
and  defendant,  not  being  satisfied  of  bis- 
the  agreement  by  making  payments;  in  i 
terms,  stipulated  that  it  was  not  to  be  h 
until  he  had  given  his  undertaking  that  1 
building  operations  not  later  than  the  mi 
ing  April.  The  agreement  was  then  in 
gart  on  these  terms.  McTaggart  appea 
away  a  very  inaccurate  recollection  of  i 
and  told  plaintiff  that  he  wanted  a  letl 
would  soon  begin  to  build.    On  oth  Febrai 
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i.  i*  Ponton  on  trie 
kat  effect,  which  he sent  £* 
0Ter  the  agreeinent  to  P  not  do 

McTaggart  that  the  h*te      ^  ^  t 

Id  not  shew  it  to  **«?  said  that  he 

stipulated  for.     *£fo    he  had  already 
.taintifl  again,  but  that,  ^  wa8 

Pe-  «   ^heVde^g  would  £ 
:£'.    Nothing  further  can.  ^^ 
S  in  fact  perf0^C  McTaggart  was 
^The  trial  Judge  W**t  had  been 
««♦    and  that,  as  the  agre  icatmg 

Je  on  which  only  it  was  xo  more_ 

m        tilled  to  rest  upon  it  *«n  livery 

^tetli-y  by  McTaggart  aa  a 

aant'hini8elf  T  am,  with  res^t 

lamination  of  the  e  rt,g  position     W 

,  ft,  aelendm'  «»  '»  f>      not  really  ">• 
,   «,e  onaeMe  »   J     fte  ^eement .  m  £       dwl. 
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Nov 

0.  A. 

BATTLE  v.  WILLOX. 

Contract  —  Construction  —  Advances  — 
Breach  —  Damages — Measure  of — Poi 
dence  —  Rejection  of  —  Impossibility 
Option — Partn  ership — Warranty — Jud< 

Appeal  by  defendant  from  order  of  a 
9  O.  W.  R.  48,  reversing  order  of  Angli 
4,  allowing  an  appeal  by  defendant  from 
Master  at  Welland  in  an  action  for  da 
of  contract,  and  directing  a  reference  1 
damages  upon  a  different  basis. 

The  appeal  was  heard  by  Mass,  C.J.O.. 
Maclaren,  JJ.A.,  and  Biddell,  J. 

F.  W.  Griffiths,  Niagara  Falls,  for  de 
W.  M.  German,  K.C.,  and  T.  F.  Batl 
far  plaintiff. 

Garrow,  J. A.: — The  plaintiff  and  < 
into  an  agreement  in  writing  dated  8th 
whereby  the  plaintiff  agreed  to  indorse  pr 
the  accommodation  of  the  defendant  u 
$5,000,  the  proceeds  to  be  used  in  the 
gravel  pit  owned  by  the  defendant,  in 
which  the  defendant,  among  other  things, 
the  plaintiff  an  interest  in  certain  specific 
he  then  expected  to  make,  but  had  not  a< 
the  Canadian  Niagara  Construction  Co.,  A 
Douglass,  H.  D.  Symmes,  and  the  Elect] 
Company,  5  in  all,  for  the  supply  of  sane 

The  defendant  afterwards  made  conti 
the  parties,  namely,  M.  P.  Davis  and  A. 
for  some  reason  failed  to  obtain  contraci 
three  parties. 

The  plaintiff  duly  indorsed  as  agseed,  i 
received  the  proceeds. 
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b  following  month  of  December  the  defendant  sord 
,  and  thus  put  it  out  of  his  power  to  perform  the 

of  which  the  plaintiff  was  to  receive  the  benefit 
he  proceeds  of  the  sale,  however,  the  promissory 
>n  which  the  plaintiff  had  become  liable  were  taken 
»  defendant;  and  the  action  was  brought  to  recover 
by  reason  of  the  defendant's  failure  to  procure 
r  out  the  several  contracts  in  the  profits  of  which 
biff  was  to  share. 

ction  was  tried  before  Meredith,  J.,  who  found  for 
iiff,  and  directed  a  reference  to  the  Master  at  Wel- 
sseBs  the  damages, 
e  matter  coming  before  the  Master,  the  defendant, 

disputing  his  liability  in  respect  of  the  two  con- 
ich  he  had  secured,  tendered  evidence  to  shew  that 
not  have  secured  the  others,  which  evidence  was 
and  the  Master  proceeded  to  ascertain  the  damages 
footing  that  the  defendant  was  liable  in  respect  of 
racts. 

>peal  from  the  Master's  report  was  heard  before 
L,  who  held  that  the  proper  construction  of  the 
b  was  that  the  defendant  would  procure  and  carry 
)f  the  named  contracts  as  could  be  obtained,  reier- 
lifford  v.  Watts,  L.  R.  5  C.  P.  577,  and  Howell  v. 

1  Q.  B.  D.  258,  and  therefore  that  the  evidence 
>perly  rejected,  and  he  referred  the  matter  back  to 
»r  to  proceed  with  the  reference  upon  that  con- 
of  the  agreement. 

>peal  was  taken  to  a  Divisional  Court,  where  the 
conclusion  was  reached,  Britton,  J.,  with  whom 
Jge,  C.J.,  concurred,  giving  it  as  his  opinion  that 
;ion  was  concluded  by  the  formal  judgment  as 
id  that  in  any  event  the  defendant's  covenant  was 
and  unconditional.     Mabee,  J.,  reached  the  same 

upon  the  question  of  construction,  although  he  was 
l  that  the  question  was  open  so  far  as  the  formal 

was  concerned. 

siestions  are  thus  presented :  1st,  as  to  the  effect  of 
of  the  settled  judgment;  and  2nd,  if  it  is  open, 
on  of  the  proper  construction  of  the  agreement, 
oly  embarrassment  in  the  form  of  the  judgment 
m  the  preliminary  declaration  "  that  the  defend- 
ity  of  a  breach  of  the  contract  .  .  by  reason  of 
*  put  it  out  of  his  power  to  perform  the  same  by 
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gelling  the  sand  or  gravel  pit    .     .     ." 
reference  in  these  words:  "And  this  C 
prder.that  it  be  referred  to  the  plaster  of 
of  Judicature  at  Welland  to  assess  the  d 
the  plaintiff  by  reason  of  the  said  breac 
tract  by  the  defendant" 

No  larger  consequences  should  follow 
perform  by  selling  than  from  any  other 
sure  of  damages  would  remain  the  same, 
out  selling,  the  defendant  had  simply  sai 
f orm,"  he  would  still  have  been  entitled 
sessing  the  damages  the  proper  construe 
ment  should  be  adhered  to.  And  that  i 
properly  assumed  I  think.  He  has  faile 
admits  his  liability  as  to  the  two  compl 
says  as  to  the  others,  "I  could  not  get 
i  absolutely  and  unconditionally  agreed  th 

»  it  is,  I  think,  clear  that  the  learned  trial 

tention  that  such  a  contention  should  I 
the  Master.  In  the  course  of  his  reasoi 
says,  in  reply  to  a  request  from  counsel 
this  subject  to  make  some  special  directio 
leave  the  whole  question  of  damages  tc 
the,  proper  officer.  The  defendant  was 
tracts.  It  may  very  well  be  that,  if  he  c 
them  there  would  be  no  loss.  If. he  < 
into  them  then  comes  the  question  of  wl 

The  matter  was,  therefore,  in  my  oj 
by  Anglin,  J.,  and  Mabee,  J.,  open  in 
and   the   evidence   should   have   been   r< 
other  view  that  the  contract  is  absolute 
can  be  maintained. 

And  upon  this  branch  I  also  agree  i 
Anglin,  J. 

The  whole  agreement  must,  of  cours< 
begins  by  reciting  that  the  defendant  i 
lands  intended  to  be  worked  as  a  gravel  ] 
to  enter  into  certain  contracts  hereinaf 
the  supply  to  certain  persons  and  corpor; 
saicj  gravel  pit,  that  he  had  requested  tli 
him  financially  in  the  development  of  th 
ing  out  the  said  contracts,  to  which  the 
upon  certain  conditions.  Then  it  is  agr 
said  Willox  is  to  enter  into  contracts  a 
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fore  enumerated;  2nd,  "'that  the  plaintiff  is  to  be- 
lorser  on  promissory  notes  to  the  extent  of  $5,000, 
oration  whereof  he  is  given  the  right  to  elect  within 
between  taking  a  one-fourth  interest  in  all  the  pro- 
ig  out  of  the  before-mentioned  contracts,  and  to 
for  $5,000  a  one-third  interest  in  the  gravel  pit, 
with  a  one-third  interest  in  all  the  business  from 
of  the  agreement,  his  position  in  the  latter  event 
t  of  partner  with  a  one-third  interest;"  3rd,  "  plain- 
ve  a  lien  upon  the  lands  for  all  moneys  he  may  be 
on  to  pay  as  such  indorser,  and  any  payment  he 
ce  to  be  allowed  on  purchase  money  in  case  he 
he  option  to  purchase  a  share;"  4th,  "each  of  the 

>  account  to  the  other  for  all  moneys  received  or 
in  connection  with  the  gravel  pit  during  the  cur- 
the  agreement;"  5th,  "if  either  party  desires  to 
lare  or  interest,  the  other  to  have  the  first  option  to 
d  finally,  6th,  "each  of  the  parties  hereto  agrees 
>ut  this  agreement,  to  the  best  of  his  ability,  aocord- 
e  true  intent  and  meaning  of  the  same  and  to  do 
can  of  mutual  benefit  to  the  parties  hereto." 
general  rule,  no  doubt,  is  that  where  there  is  a 
•on tract  to  do  a  thing  not  in  itself  unlawful,  the  con- 
mst  perform  it  or  pay  damages,  although  in  conse- 
>f  unforeseen  circumstances  the  performance  has 
mexpectedly  burdensome  or  even  impossible.  .  See 
»n  Contract^,  7th  ed.,  p.  410,  citing  Taylor  v.  Cald- 
\.  &  S.  826.     That  was  the  case  of  a  music  hall 

>  be  let  to  the  plaintiffs,  but  which  before  the  day 
out  the  fault  of  the  party  was  destroyed  by  fire, 
rt  held  the  defendants  excused,  and  laid  down  the 

principle:  "Where  from  the  nature  of  the  con- 
appears  that  the  parties  must  frorii  the  beginning 
>wn  that  it  could  not  be  fulfilled  unless  when  the 
the  fulfilment  of  the  contract  arrived  some  particu- 
led  thing  continued  to  exist,  so  that  when  entering 

contract  they  must  have  contemplated  such  con- 
sistence as  the  foundation  of  what  was  to  be  done, 
the  absence  of  any  express  or  implied  warranty  that 
;  shall  exist,  the  contract  is  not  to  be  considered  a 
contract,  but  subject  to  the  implied  condition  that , 
es  shall  be  excused  in  case  before  breach  perform- 
omes  impossible  from  the  perishing  of  the  thing, 
lefault  of  the  contractor." 
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That  was  the  ease  of  a  thing  in  existe: 
entering  into  the  contract.  But  in  How* 
R.  9  Q.  B.  462,  affirmed  in  1  Q.  B.  D. 
was  extended  to  the  case  of  a  thing  expe 
existence  in  time  for  the  stipulated  peri 
a  crop  of  potatoes  to  be  grown  on  a  p 
land.  The  eminent  Judge  (Blackburn,  J.), 
judgment  of  the  Court  in  Taylor  v.  Caldwel 
ber  of  the  Court  and  delivered  one  of 
Howell  v.  Coupland  when  before  the  Qu 
in  the  course  of  his  judgment  said :  "  I 
failed  entirely  owing  to  the  blight,  which 
diligence  of  the  defendant  could  prevent 
the  performance  of  the  contract  when  th 
deliver  only  a  portion  of  n  specific  thing 
that  it  makes  no  difference,  and  that  the 
i  v.  Caldwell  applies,  that  is,  that  if  from  th 

j  the  thing  to  be  delivered  is  liable  to  pei 

an  implied  condition  that  if  the  delivery  I 
owing  to  the  thing  perishing  without  def 
he  m  excused,  and  the  same  principle  i 
the  contract  is  only  for  a  portion  of  a  speci 
bald,  J.,  in  the  same  case,  puts  the  pri 
succinctly,  u  that  there  is  in  such  a  coi 
condition  that  when  the  time  for  delivery 
contracted  for  should  be  in  existence,  a 
is  excused  if  he  is  prevented  from  delive 
over  which  he  has  no  control/* 

In  Clifford  v.  Watts,  L.  R.  5  C.  1\  , 

absolute  covenant   to  dig  and  remove   fi 

mised  an  aggregate  amount  of  not  less  \h 

a  larger  quantity  than  2,000  tons  of  pipe 

each  year  of  the  term.     In  an  action  f 

breach  of  this  covenant  the  defendant  j 

was  not  at  the  time  of  the  demise  nor  sii 

i  the  demised  lands  1,000  tons  of  such  clay, 

j  ance  had  always  been  impossible,  and  that 

was  unknown  to  the  defendant  at  the  tim< 

no  reasonable  means  of  knowing  or  ascei 

To  this  there  was  a  demurrer,  and  the  O 

to  be  a  good  defence,  being  of  the  opinion 

although  absolute  in  terms,  was  not  intei 

ranty  by  the  defendant  that  he  would  take 

any  i»vi»nt   pay  the  stipulated  royalty,  cla 
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rinciple  was  applied  in  Appleby  v.  Myers,  Li.  R. 
51;  and  in  Nickoll  v.  Ashton,  [1901]  2  K.  B.  126. 
:ter  case  Vanghan  Williams,  L.J.,  dissented,  bttt  in 
oent  said:  "The  fact  is  that  the  answer  to  the 
rhether  the  obligation  of  the  contract  is  dependent 
istence  of  some  thing  or  combination  of  things  at 
tor  fulfilment,  or  whether  one  party,  to  the  contract 
the  existence  at  that  time  of  that  thing  or  combin- 
fiings,  is  always*a  question  of  intention  of  the  par- 
i  gathered  from  the  contract  as  expressed,  and  the 
?  it:"  a  quotation  which,  in  my  opinion,  correctly 
the  point  of  view  to  be  taken  by  the  Court  in  con- 
ich  contracts.  It  is  not  enough  to  find  a  contract 
nt  in  absolute  form,  for  in  all  the  cases  referred 
as  the  condition.  But  it  must  also  be  found  that 
ldant  intended  to  warrant  and  did  warrant  ex- 
r  by  implication  the  happening  of  the  event  on 
a  liability  is  to  depend,  and  that  that  was  the 
of  both  parties  to  the  contract.  In  the  present 
s  known  to  both  parties  that  the  contracts  in  que»- 
not  been  entered  into,  and  that  without  the  con- 
of  the  other  contracting  parties  no  such  contracts 
obtained.  The  defendant  succeeded  as  to  two  of 
I  upon  these  he  does  not  dispute  his  liability,  but 
others  he  failed,  it  is  to  be  assumed  for  the  pre- 

•  exercising  due  diligence  in  attempting  to  secure 
if  it  appears  in  the  Master's  office  that  the  failure 

0  his  own  carelessness,  his  liability  would  be  the 
f  he  had  succeeded:  see  In  re  Arthur,  14  Ch.  D. 

1  he,  under  the  circumstances,  impliedly  warrant, 
certainly  is  no  express  warranty,  that  ho  would 
to  all,  or  pay  damages  in  lieu  of  profits  if  he  did 

4  question  is  certainly  one  of  some  nicety.  But, 
whole,  and  after  much  consideration,  I  am  of  the 
iat  no  such  warranty  can  or  ought  to  be  implied, 
the  true  construction  is  that  contended  for  by  the 
.  namely,  that  what  was  in  the  contemplation  of 

*  was  that  the  defendant  would  obtain  the  con- 
■casonably  possible. 

are  two  alternatives  provided  for  in  the  agreement 
t  the  plaintiff  was  to  be  entitled  to  a  one-fourth 
1  the  profits  from  the  contracts;  the  other,  at  his 
purchase  a  one-third  interest  in  the  gravel  pit 
in  the  business  done  or  in  prospeci  of  being  done 
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after  the  date  of  the  agreement.     In  t 
J  plaintiff  was  to  become  a  partner  with  a 

iij  all  business  done  from  the  date  of  the 

f  .  first  case  he  would  have  been  entitled  t 

.  profits  to  arise  from  performing  these  c< 

i  second,  as  a  partner,  to  a  one-third  shs 

'  other  contracts  and  business  from  the 

;  ment.     Whichever  option  was  exercised, 

equally  bound,  if  at  all,  to  obtain  fhe  cc 
And,   as  applied  to  the  circumstances 
"J  existed  if  the  plaintiff  had  exercised  th 

stead  of  the  first,  and  had  become  a  p; 
fendant  in  the  pit  and  the  business,  it 
:  would  be  clearly  unreasonable  to  suppos* 

been  intended  that  the  defendant  should 
f?  the  profits  upon  these  contracts,  if  no 

I  through  no  fault  of  his.    The  effect  of  tl 

'  the  plaintiff  the  benefit  at  the  expense 

'"  defendant,  of  these  unearned  profits  as 

his  share  of  the  profits  to  arise  from  t 
*  '  gravel  to  other  purchasers,  for  probably 

it  nowhere  appears  that  the  price  to  be 
tracts  in  question  was  in  any  way  exce 
applied  to  the  circumstances  to  exist  i 
had  been  exercised,  the  contract  was 
sense  contended  for  by  the  plaintiff,  I 
same  language  can  be  otherwise  constri 
the  case  of  the  first  option. 

Then  what  is  the  true  meaning  am 
6th  clause  of  the  agreement  before  set  o 
all  the  clauses  to. which  I  have  referred, 
ceive  its  due  meed  of  attention  and  fc 
terms  to  apply  to  the  whole  agreeiuenl 
intended  to  limit  in  some  degree  the  i 
(among  others)  the  first  clause,  it  has 
that  I  can  see.  The  parties  had  in  wl 
agreed  to  certain  things.  The  solicitor 
ment  knew  that  it  was  wholly  unnecess* 
ligations  to  perform  already  expressed 
do  so,  and  in  doing  so  introduced  for  the 
ing  words  "  to  the  best  of  his  ability/' 
may  be  applied,  and  I  see  no  reason  w! 
the  first  clause,  in  which  the  defendant 
contracts  in  question,  the  result  which, 
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ithorities,  I  have  reached,  as  already  stated,  would 
in  a  more  satisfactory  manner  upon  the! express 
I. the. agreement  itself. 

eai  in  either  view  should,  in  my  opinion,  be  al- 

the  matter  remitted  to  the  Master,  as  directed  by 

And  the  plaintiff  should  pay  the  costs  of  this 

of  the  appeals  to  Anglin,  J.,  and  the  Divisional 


ind  Maclaren,  JJ.A.,  concurred  with  Garrow, 
asons  stated  by  each  in  writing. 

3.J.O.,  and  Eiddell,  J.,  dissented,  for  reasons 
ach  in  writing. 


November  2nd,  1907. 

C.A. 

300LEDGE  v.  TORONTO  B.  W.  CO. 

?ays — Injury  to  Passenger  Alighting  from  Car — 
ce — Contributory  Negligence — Findings  of  Jury 
tit. 

by  defendants  from  order  of  a  Divisional  Court 
1.  623)  directing  a  new  trial  of  an  action  tried 
[ton,  J.,  and  a  jury  at  Toronto,  in  which  the 
findings  in  favour  of  plaintiff,  upon  which  judg- 
ltered  for  her  (9  0.  W.  R.  222).    Action  by  Alice 

recover  damages  for  personal  injuries  sustained 
reason  of  the  alleged  negligence  of  defendants 
ation  of  one  of  their  cars,  upon  which  she  was 

on  7th  September,  1906.  She  attempted  to  get 
'  in  Yonge  street  between  King  and  Melinda 
iking  it  had  stopped,  and  fell  or  was  jerked  off 
the  ground,  and  badly  injured.  The  appeal  was 
round  that  a  new  trial  should  not  have  been  or- 
;hat  the  action  should  have  been  dismissed. 

eal  Was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
and  Meredith,  JJ.A. 

sler,  K.C.,  for  defendants. 
rK  K.C.,  for  plaintiff. 
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"'  Garrow,   J. A.: —    .     .     .     The  neg 

■j  the  statement  of  claim  and  relied  upon  a 

*  the  defendants'  servants,  while  the  plain 
j  of  alighting,  caused  the  car  to  start  for 
j  plaintiff  was  thrown  to  the  ground  and 
■]  In  answer  to  questions  the  jury  foun 
j  fendants  were  guilty  of  negligence  causio 
j  that  such  negligence  consisted  in  a  failui 

tiff  when  to  get  off. 

In  his  reasons  for  judgment  in  favou 

|  these  findings  Britton,  J.,  said  the  case  v 

initted  to  the  jury  upon  the  act  of  neglige 

for^h  in  the  statement  of  claim,  and  tha 

been  argued  upon  any  question  of  neglect 

conductor  when  the  car  arrived  at  the  i 

/  street,  where  the  plaintiff  desired  to  gel 

1  jury  had  found  negligence  causing  the  ace 

*  was,  in  his  opinion,  evidence  of  negligent 
have  been  properly  withdrawn  from  the 
it  his  duty  to  direct  judgment  for  the  p! 
does  not  appear  to  have  commended  itsel 
Court,  otherwise  a  new  trial  would  not  1 
But  exactly  what  view  was  taken  does 
written  reasons  were  given.  It  cannot  ha 
a  belief  that  upon  a  second  trial  some  n 
develop,  for  it  is  quite  apparent  that  < 
could  reasonably  have  been  called  was  ca 
And  the  essential  facts  are  not  really  in  di 

I  am,  with  deference,  unable  to  agre 
elusion. 

The  effect  of  the  first  and  second  find 

as  they  must  be,  is  that  the  defendants  i 

gence  because  the  conductor  failed  in  his 

plaintiff  when  she  should  alight.    But  i\ 

that  no  such  duty  was  either  alleged  or  j 

It  has  long  been  regarded  as  a  wholes 

check  upon  ignorance  and  prejudice  on 

so  easily  covered  up  in  general  terms,  to 

tions.     In  this  case  the  mere  finding  gene 

in  answer  to  the  first  question  is  in  its 

specific   act   found   does   not  support  th< 

Both  must  be  read  together,  and,  so  readii 

to  me  that  the  proper  conclusion  at  the  t: 

ings  was  that  plaintiff's  action  had  wholly 
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o  1  think  a  new  trial  should  have  been  ordered. 
x>urse,  loath  to  interfere  with  an  order  based  upon 
tion  of  the  Divisional  Court,  and  I  would  not  do 
is  not  clear  to  me  that  to  permit  the  order  to  stand 
an  injustice  to  the  defendants,  and  in  effect  n/> 
relief  to  the  plaintiff  in  the  final  result.  It  is 
sted  that  there  are  any  new  facts  to  be  brought 
t  a  second  trial.  The  facts  are  all  before  us,  and 
juite  clear  upon  the  whole  evidence  that  the  plain- 
►rtunate  accident  was  entirely  owing  to  her  own 
attempt  to  alight  from  a  moving  car.  That  is  the 
It  of  the  testimony  of  the  witnesses  called  by  the 
And  it  is  not  even  clearly  contradicted  by  the 
terself ,  who  says :  "  Well,  it  stopped  as  near  as  I 
"  "  As  far  as  I  could  tell."  "  It  was  slowing  up, 
>ught  it  had  stopped.9'  "It  slowed  up  about  like 
rould  not  have  thought  it  was  going."  "  It  stopped 
certain  extent  that  I  thought  it  had  completely 
"It  stopped  enough  that  I  thought  it  had  stop- 
>  my  best  belief  it  had  stopped/'  "  Well,  I  seen 
td  slowed  down  pretty  well,. then  I  made  the  raise 

y* 

3t  this  hesitating  and  perhaps  not  quite  candid 
f  the  matter  with  the  very  distinct  and  positive 
\  of  Beginald  Waters,  who  says :  "  I  saw  the  lady 
»  car  before  it  stopped,  and  when  the  car  stopped 
?ar  the  tail  end  of  it,  and  she  kind  of  hollered  and 
?ar  stopped  and  the  conductor  got  off/'  Q.  "  You 
positive  that  the  lady  got  off  before  the  car  stop- 
"Yes/'  Q.  "Which  way  did  she  get  off?*  A. 
■ds."  And  of  Thomas  Punnellf  who  says  be  saw 
iff  fall  off  a  car.  "  When  I  first  seen  her  she  was 
up,  and  the  next  place  I  seen  her  was  on  the 
le  had  got  off  the  car/'  Q.  "  Was  the  car  moving 
le?"  A.  "Yes/'  Q.  "Was  the  car  moving  after 
er  on  the  ground?"  A.  "Not  very  much,  just  a 
nd  the  other  evidence  called  by  the  defence  is  to 
effect.  In  the  face  of  such  evidence  no  jury  ought 
probably  would  find  in  favour  of  the  plaintiff,  or, 
id  so  find,  their  finding  should  be  set  aside  a? 
o  the  weight  of  evidence.  That  being  the  position, 
to  me  that  it  is  not  in  the  interests  of  justice  to 
econd  trial.  The  plaintiff  has  had  her  chance,  and 
and'  that  should  be  an  end  of  the  matter. 
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The  appeal  should  be  allowed  arid  tl 
with  costs,  if  claimed. 

Meredith,  J.A.,  gave  reasons  in  wr 
conclusion. 

Moss.  C.J.O.,  Osler  and  Maclaren 


C.  A. 


No 


BANK  OF  NOVA  SCOTIA  v.  I 

Promissory  Note — Accommodation  Note 
party  to  Secure  Advances  to  Compan 
Personal  Liability — Guaranty. 

Appeal  by  defendants  from  order  of 
affirming  the  judgment  of  Anglin,  J.,  at 
of  plaintiffs  for  the  recovery  of  $3,793.5] 
a  promissory  note  for  $5,000,  given  by 
John  Ferguson,  the  defendants,  as  secui 
to  the  Standard  Bolt  and  Screw  Co.,  ( 
president  and  treasurer  respectively.  Tl 
held  that  the  note  sued  on  was  in  subs 
dation  note  for  the  ultimate  amount  di 

The  appeal  was  heard  by  Moss,  C.J.C 
Maclaren,  and  Meredith,  JJ.A. 

J.  Bicknell,  K.C.,  for  defendants. 
C.  A.  Masten,  for  plaintiffs. 

Meredith*  J. A.:— The  defendants  gi 
the  promissory  note  in  question.  Consi 
by  the  plaintiffs  to  the  defendants  for  it. 
was  advances  to  be  made  by  the  plaintii 
which  the  defendants  were  chief  officers 
-ance  of  which  advances,  to  the  extent 
the  note,  was  to  be  the  amount  of  the  Hal 

In  these  circumstances  there  can  sur 
to  the  defendants'  liability  to  pay  such  b 
of  the  amount  of  the  note.  But  it  is  sa 
ants  did  not  give  the  note  in  considefatid 
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)0,  which  was  agreed  to  be  advanced  at  the  time, 
i  was  subsequently  advanced,  but  has  been  repaid. 
y  very  well  be  that  the  defendants  as  indi vi- 
no t  bound  by  the  .document  signed  by  them, 
of  the  company;  yet  it  must  be  very  cogent  evi- 
nst  them,  and  it  must  be  found  as  a  fact  that  they 
idividuals  assenting  to  all  that  was  done  by  them 
fficers  in  respect  of  the  promissory  note;  so  that 
is  that  they  gave  the  noU>  in  question  for  the 
indicated  in  the  agreement,  and  that,  upon  the 
>f  that  note  so  given  for  that  very  purpose,  the 
question  was  advanced  by  the  plaintiffs  to  the^com- 
'se  defendants  being  all  along  its  chief  officers— 
w  unpaid  and  overdue.  Plow  can  the  defendants 
pe  liability?  Prima  facie  they  are  liable  upon  the 
y  note,  for  the  amount  of  it;  that  prima  facie  lia- 
y  be  reduced  upon  a  defence  shewing  that  the 
ae  in  respect  of  advances  made  on  the  faith  of  it 

is  no  encroachment  upon  the  statutory  provisions 
itute  of  Frauds.  The  plaintiffs  are  not  seeking  to 
parol  promise  to  answer  for  the  debt,  default, 
riage  of  another;  they  are  seeking  to  enforce  the 
**  written  promise  to  pay;  it  is  the  defendants  who, 
to   reduce  their  prima  facie  liability,  set  up  the 


J.A.,  gave  reasons  in  writing  for  the  same  con- 
C.J.O.,  Garkow  and  Maclaren,  JJ.A.,  concurred. 


November  2nd,  1907. 

C.A. 

Ke  NORFOLK  VOTERS'  LISTS. 

tary  Elections  —  Ontario  Voters*  Lists  Act— Case 
by  County  Court  Judge — "Central  Question" — 
j?  Case* — Refusal  of  Court  jo  Answer  Questions. 

ated  by  the  Judge  of  the  County  Court  of  Norfolk 
39  of  the  Ontario  Voters'  Lists  Act. 
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Three  questions  arose: — 

i.  An  unmarried  man,  a  farmer's  son 
his  father's  house.     On  1st  March  he  ei 
ment  with  a  farmer  living  in  an  adjoinii 
to  work  for  him  during  the  farming  sea 
months.     During  the  currency  of  this  aj 
and  lodges  with  his  employer,  but  leaves 
at  his  father's  house,  which  he  frequently 
lie  intends  to  return  on  the  completion 
He  is  so  engaged  in  the  adjoining  elect 
last  day  upon  which  an  appeal  could  b< 
upon  the  voters'  list  in  the  electoral  di 
father  resides.    The  question  is,  was  he 
a  resident  of  and  domiciled  in  such  last 
district,  within  the  meaning  of  sec.  8  of  1 
Act. 

2.  An  unmarried  man  resides  with 
cures  a  position  as  teacher  in  a  public 
an  electoral  district  other  than  that  ii 
resides.  During  the  regular  school  tei 
boards  in  the  district  in  which  the  sch< 
at  other  times  he  stays  at  his  father* 
leaves  part  of  his  clothing  while  engaged 
has  been  teaching  for  over  a  year.  The  a 
with  his  father*  and  his  name  appears  u 
Question :  Has  this  teacher  such  a  reside 
district  in  which  his  father  resides  as  ei 
his  name  retained  in  the  voters'  list  wh 
has  been  entered  to  strike  it  off? 

&  An  unmarried  man  resided  with  1 
attained  his  majority.  Since  then  he  hi 
self  by  his  own  labour  in,  various  places  c 
district  in  which  his  father  resides.  He  < 
to  his  father's  home  for  a#  visit.  He  wi 
for  filing  an  appeal  to  the  Court  of  Revis 
himself  at  some  place  other  than  the  e 
which  his  father  resides.  There  is  no  € 
Court  other  than  the  above  to  shew  whe 
not  established  a  residence  other  than 
had  with  his  father.  His  name  appears 
and  an  appeal  is  regularly  lodged  to  1 
.Question:  Should  the  appeal  be  allowed! 


ITT  ■■v"'-"  !■ 
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tse  was  heard  by  Moss,  C.J.O.,  Osler,  Garkow, 
*,  and  Meredith,  JJ.A. 

Cartwright,  K.C.,  for  the  Attorney-General. 

dith,  J. A.: — Section  39  of  the  Ontario  Voters' 
-7  Edw.  VII.  ch.  4  (0.) — provides  that  "  in  order 
te  uniformity  of  decision,  without  the  delay  and 

appeals,  (a)  a  Judge  may  state  a  case  on  a  general 
irising  or  likely  to  arise  .  .  ."  The  Act  does 
:y  the  character  of  such  a  general  question,  but 
;  be  meant  is  any  general  question  which  has  arisen, 
y  to  arise,  in  the  performance  of  the  Judge's  du- 

the  Act.  However,  one  thing  is  expressly  made 
1  that  is  that  the  question  must  be  a  general,  not 
ar,  one:  the  words  "general  question"  are  twice 
he  section,  once  in  the  provision  for  the  Judge 
case,  and  once  in  the  provision  for  the  Lieutenant- 

in  council  doing  so;  and  the  purpose  is  to  insure 
y  of  decisions  throughout  the  province,  and  the 
f  the  Court  upon  the  case  stated  is  to  be  forth- 
ished  in  the  Ontario  Gazette,  and  a  copy  of  it  is 
b  to  every  County  Court  Judge  in  the  province, 
of  the  questions  stated  in  this  case  is  one  of  the 
mentioned  in  the  enactment,  none  of  them  has  any 
tures  of  a  general  question,  each  is  a  specific  ease 

upon  its  own  particular  facts,  facts  which  may 
precisely  the  same  in  any  other  case;  so  that  an 
ust  be  given  upon  each  separately,  and  it  can  hardly 

useful  purpose  to  make  it  known  that  schoolmas- 

or  farm  labourer  Smith,  is,  or  is  not,  a  voter,  upon 

peculiar  to  his  own  case. 

not  competent  for  a  County  Court  Judge  to  ask, 

this  Court  to  determine  simple  questions  of  fact 

any  particular  case,  nor  within  the  competence 

ourt  to  relieve  him  of  his  duty  to  find,  in  such 

cases  as  these,  whether,  at  the  times  necessary  to 
ight  to  vote,  a  particular  person  was  in  good  faith 

of  and  domiciled  in  some  particular  municipality, 
ontinuously  resided  in  the  electoral  district,  as  the 
Section  Act  requires. 

?e  cases  may  be  properly  made  the  subject  of  a 
e,  it  is  difficult  to  suggest  any  case,  or  question, 
.  arise  in  the  discharge  of  the  Judge's  duty  under 
.  x.  o.w.b.  no.  25 — 51 
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the  Voters'  Lists  Act,  which  would  not  I 
in  effect,  might  be  given  in  any  particu 
although  the  Act  provides  that  "  the  deci 
regard  to  the  right  of  any  person  to  vol 
final." 

In  the  case  of  Re  Voters*  Lists  of  the 
ham,  2  Ont.  Elec.  Cas.  69,  this  point  wj 
raised.  Unfortunately  such  cases  as  th 
generally  contested  in  this  Court,  but  a 
ex  parte.  And  in  this  matter,  though  < 
was  stated  upon  its  peculiar  facts,  it  i 
been  thought  that  it  really  related  to  a 
sons — "  Manitoba  harvesters  " — whose  ci 
speaking,  practically  alike. 

For  more  than  one  reason  I  cannot 
suggested  by  Mr.  CartwTight — these  c 
cases,  must  be  ruled  by  the  Sydenham 
light  is  thrown  upon  the  subject,  by  m 
learned  County  Court  Judge  ought  not 
very  great  diaiculty  in  coming  to  a  p 
those  which  lie  1  as  stated,  or  indeed  in 
the  facts  mubt  differ  in  most  if  not  all  o 
Drew,  5  C.  P.  D.  59;  Ford  v.  Hart,  L.  B 
v.  Pye,  ib.  269;  Torish  v.  Clark,  [1897] 
Overseers  of  St.  George,  Hanover  Squs 
312;  Beal  v.  Town  Clerk  of  Exeter,  20  ( 
Craignish,  Craignish  v.  Hewitt,  [1892]  3 
Attorney-General,  [1904]  A.  C.  287. 

Osler,  J.A.,  gave  reasons  in  writing 
elusion. 

Moss,  C.J.O.,  Garrow  and  Maclare 


C.A. 

Re  SOUTH  FREDERICKSBURGH  7 

Parliamentary  Elections — Ontario  Voter* 
of  Appellant — Resident — Forms    in 
Effect  of. 

Case  stated  by  the  Judge  of  the  Coi 
nox  and  Addington  under  the  Ontario  "\ 
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L  eh.  L  see.  3tf.  Questions  Is  a  restdeat  of  and 
11  a  municipality  in  an  electoral  district  who  appeals 
the  voters'  list  of  another  municipality  in  the  same 
district,  prepared  by  the  municipal  clerk  under  the 
Voters'  Lists  Acf.  but  on  which  said  last  mentioned 
appellant  is  not  entered  nor  entitled  to  be  entered 
r.  entitled  to  be  an  appellant  against  persons  en( 
ast  mentioned  list  under  the  Ontario  Voters'  Lists 


is  beard  by  Moss,  C*J.Q.f  Osler,  Garrow, 

EN,  and   MEREDITH,  JJ.A. 

wright,  K.C.,  and  E.  Bayly,  J  or  the  Attorney- 

L  Mow  at  j  K.C.j  for  the  voter  interested, 

:r,  J. A.:— ■.  .  .  Section  14  (1)  of  the  Voters'  Lists 
&  that  khe  list,  that  is  to  say,  the  voters*  list  for  the 
il.tv  post i'il  up  bj  the  clerk  of  the  municipality, 
subject  to  revision  by  the  Judge  at  the  instance  of 
r  who  complains  that  the  names  of  voters  have  been 
from  the  list  or  wrongly  stated  therein,  or  that  the 
if  persons  who  are  not  entitled  to  be  voters  have 
tered  on  the  list;  and  see.  15  (1)  enacts  that  any 
lose  name  is  entered  on*  or  who  is  entitled  to  have 
$  entered  on,  the  list  for  the  niumVhuln  v,  shall 
right  for  all  purposes  of  the  Act,  upon  giving  notice 
nn  5)  within  30  days  after  the  clerk  has  pasted 
st  in  his  office,  to  apply,  complain,  or  appeal  to  have 
name  or  the  name  of  any  other  person  corrected  in, 
on,  or  removed  from  the  list  for  the  municipality. 

on   IT   prescribes  the  procedure  to  be  followed  by 
ter  making  the  complaint/1  and  refers  also  to  form 
m  of  the  notice  to  be  given  by  him. 

[til:  to  form  5,  voter's  notice  of  complaint,  the  ima- 

otnplainant  ig  there  described  as  u  L  S.,  a  voter  for 

*ii  tit  led   to   he   entered   on   the   voters*  list)    for  the 

district  of"  in  which  the  aaid  nmirici- 

si  mated."     The  question   is  whether  this  enlarges 

niona  of  see.  15  (1)  so  that  the  complainant  may  he 

who  is  a  voter,  &c,  in  any  muneipality  in  the  elec- 

illBtead  of,  as  the  section  in  terms  enacts,  one 
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who  is  a  voter  in  the  particular  municipality  the  voters'  list 
of  which  he  desires  to  have  corrected. 

Section  4  of  the  Act  enacts  that  in  carrying  into  effect 
the  provisions  of  the  Act,  the  forms  set  forth  in  the  schedule 
or  forms  to  the  like  effect  may  be  used. 

And  sec.  7,  sub-sec.  35,  of  the  Interpretation  Act,  7  Edw. 
VII.  ch.  2,  enacts  that  where  forms  are  prescribed,  devia- 
tions therefrom  not  affecting  the  substance  or  calculated  to 
mislead  shall  not  vitiate  them. 

In  the  former  Voters'  Lists  Act,  E.  S.  0.  1897  ch.  7, 
i  epealed  by  the  Act  of  the  present  year,  it  was  enacted  (sec. 
13  (1))  that  the  list  should  be  subject  to  revision  by  the 
County  Court  Judge  "  at  the  instance  of  any  voter  or  person 
entitled  to  be  a  voter  in  the  municipality  for  which  the  list 
is  made,  or  in  the  electoral  district  in  which  the  municipality 
is  situate ;"  and  form  4  describes  the  complainant  as  <c  a 
voter  or  person  entitled  to  be  a  voter  in  the  said  municipality 
(or  for  the  electoral  district  in  which  the  said  municipality 
is  situated.)" 

In  Truax  v.  Dixon,  17  0.  E.  366,  Armour,  C.J.,  referring 
to  many  decisions  on  the  subject  of  the  effect  ito  be  given 
to  forms  or  schedules  given  by  an  Act  of  Parliament,  said 
(p.  374) :  "  Whether  forms  given  in  the  schedule  to  an  Act 
of  Parliament  or  in  the  Act  itself  '  are  made  to  suit  rather 
the  generality  of  cases  than  all  cases;'  or '  are  inserted  merely 
as  examples,  and  are  only  to  be  implicitly  followed,  so  far 
as  the  circumstances  of  each  case  may  admit;'  or  'whether 
they  may  or  may  not  be  followed,  and  if  followed,  may  be 
safely  followed — must  always  be  a  question  of  the  proper 
construction  to  be  placed  upon  the  Act  of  Parliament." 

In  the  case  before  us  it  is  manifest  from  the  language 
of  the  enacting  clause  that  the  legislature  has  deliberately 
changed  the  law  as  it  stood  in  the  former  Act,  and  has  re- 
stricted the  class  of  persons  who  may  be  appellants  in  re- 
spect of  the  voters'  lists  of  a  municipality  to  those  who  are, 
or  are  entitled  to  be,  on  that  list.  A  slip  has  inadvertently 
occurred,  such  as  Lord  Campbell  referred  to  in  Begina  v. 
Epsom,  4  E.  &  B.  1003,  in  fitting  the  form  to  the  new  sec- 
tion, and  the  old  form  in  substance  has  been  allowed  to  re- 
main without  making  the  necessary  change,  with  the  result 
that  there  is  a  contradiction  between  the  enacting  clause  and 
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the  form.  In  In  re  Baines,  1  Cr.  &  Ph.  31,  Lord  Cotten- 
ham  said:  "If  the  enactment  and  the  form  cannot  be  made 
to  correspond,  the  latter  must  yield  to  the  former."  In 
Dean  v.  Green,  8  P.  D.  79,  Lord  Penzance  refused  to  allow 
the  operation  of  the  enacting  clause  to  be  restrained  by  the 
words  of  the  form,  and  conversely  in  Laird  &  Sons  v.  Clyde 
Navigation  Trustees,  8  Rettie  756,  the  Court  refused  to 
enlarge  the  words  of  the  clause  by  applying  the  language 
of  the  schedule. 

In  Eegina  v.  Lake,  7  P.  R.  215,  230,  it  was  held  by 
Wilson,  C.J.,  that  the  form  of  conviction  given  in  a  schedule, 
purporting  to  impose  a  penalty  of  three  months'  imprison- 
ment, with  hard  labour,  did  not  warrant  the  imposition  of 
hard  labour  in  addition  to  imprisonment,  where  the  section 
of  the  Act  providing  for  the  punishment  declared  that  the 
offender  should  be  liable  to  imprisonment  for  three  months, 
saying  nothing  about  hard  labour,  though  the  Act  which 
provided  the  forms  declared  that  forms  in  the  schedule 
should  be  sufficient  for  the  cases  thereby  respectively  pro- 
vid:d  for. 

Here,  the  words  of  the  form,  so  far  as  they  describe  the 
status  of  the  appellant,  are  merely  descriptive,  and  the 
form  must  be  regarded  as  illustrative  or  exemplary  only  of 
what  it  should  contain  by  way  of  information  to  the  cleric 
and  person  appealed  against,  particularly  as  its  use  is,  by 
the  4th  section,  permissive.  It  is  intended  that  it  shall  shew, 
among  other  things,  the  status  of  the  appellant,  and  for  the 
express  enactment  or  declaration  defining  who  may  be  appel- 
lants, we  must  go  to  the  section  itself,  rejecting  the  incon- 
sistent description  which  is  given  in  the  form. 

Our  answer  to  the  question  submitted  must,  therefore, 
be  that  the  person  mentioned  in  the  case  is  not  entitled  to 
be  an  appellant  against  persons  entered  on  the  voters'  list 
for  the  township  of  South  Fredericksburg. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 
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Cartwright,  Master.  ]STo\ 

chambers. 

BROOM  v.  TOWN  OF  TORONTO 

Parties  —  Joinder  of  Defendants  —  Joint 
Pleading  —  Conversion  —  Ne< 

Motion  by  defendants  the  Corporatio 
Toronto  Junction  for  an  order  requiring  t 
against  which  of  the  3  defendants  he  w< 

R.  L.  Gray,  Toronto  Junction,  for  tl 

Ross  (McCarthy,  Osier,  &  Co.,),  for  de 
Trunk  R.  W.  Co. 

C.  Kappele,  for  the  widow  of  Reubei 

The  plaintiff  in  person. 

The  Master: — This  action  is  broug 
in  person,  alleging  a  joint  conversion  by  tt 
Junction,  the  Grand  Trunk  Railway  C 
estate  of  Reuben  Armstrong,  mayor  (: 
Toronto  Junction. 

As  might  be  expected,  it  is  not  in  the  x 

The  executrix  of  Armstrong  has  appea 

in  effect,  that  the  action  may  be  dismu 

The  facts  as  set  out  in  the  statement  ( 
these.     In  October,  1902,  the  Corpora  tic 
Toronto  Junction,  in  consideration  of  se 
him  to  the  corporation,  took  certain  gc 
store   for   safe-keeping   in   their   munici 
called  for:  this  taking  over  was  done  by 
consent  and  approval  of  the  council :  they 
August,  1905,  when  plaintiff  was  notified 
tor  to  take  away  his  goods :  before  he  cou 
and  council  had  them  taken  to  the  Gra 
freight  shed;   they  were  then  conveyed 
Grand  Trunk  Railway  Company  refused 
the  plaintiff,  and  they  are  now  in  the  po* 
way  company  in  such  a  condition  as  to 
plaintiff,  which  in  the  9th  paragraph  oj 


B018BEAU  i\  R*  C.  DUX  «jG  £70,  7ol 

is  -aid  is  b"  clue  solely  to  the  gTOBfi  m gligeneen  omis- 
il  commissions  of  all  three  of  the  defendants  in  this 

ever  may  I »e  the  result  of  the  action  (unless  it  is 
I  think  if  is  clear  that  the  9th  paragraph  sets  up  a 

good  ami  intelligible  cause  of  action  against  the 
te  jointly,  and  that  the  plaintiff  cannot  be  required 
It  might  have  been  more  regular  to  have  made 
natron u,  m  executrix,  a  defendant,  instead  of  the 
it  that  is  a  matter  of  no  greal  consequence,  and  it 
t  be  done.     As  is  said  in  Tate  v.  Natural  Gas  Co., 

82,  why  should  the  plaintiff  not  be  allowed  to  try 

ion  whether  be  ha*  a  righl  to  recover  against  these 

ts  jointly,  if  he  ean  shew,  them  to  have  been  joint 

>rs? 

hly  the  Grand  Trunk  Kail  way  Company  ean  secure 

es    under    the   provisions    of    little    SIS,    and    Mrs. 

ig  may  also  have  the  -ante  remedy,  or  it  may  ulti- 

e  held  that  it  is  against  the  town  corporation  only 

ntiff  is  entitled  to  proceed. 

present   action   brings   before    the   Court   all    those 

rhoin  the  plain tiiT  ean  possibly  proceed*     And  ii    is 

ttcr  for  them   that   this  should   be* done  than   that 

it  iff   should   bring   a    first,  a   second,   ami    a    third 

This,  no  doubt,  is  no  ground  for  refusing  ;i  motion 

ould  properly  he  allowed,  but  it  is  a  consideration 

ten  deters  these  motions  from  being  made  when  fche 

is  not  thought  to  be  financially  strong. 

nk  the  motion  si Id   be  dismissed   without   costs, 

the  defendants  should  plead  in  a  week. 


gut.  Master.  Ntovemukk  Ith,  i'Nl"- 

CHAMBERS, 

BOISSEAU  v.  It.  G.  DUN  &  00. 

f — Examination  of  Pitrtif*  —  Pttifnrt  hi  A&fHttt'it 
\elve&  with  Fart** — Motion  fo-r  h'c-t'rutiiiiuittM  —$uh- 
ion  of  Ag&t\t  for  Ex&minfttinfi—Cosis. 

m  by  plaintiff  for  an  order  requiring  two  of  ihc1 
te  to  attend  for  re-exam  hint  Ion  for  'liseovery  in  (hi* 
mcefl  stated   in  the  judgment, 
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K.  F.  Mackenzie,  for  plaintiff. 
T.  P.  Gait,  for  defendants. 

The  Master: — On  4th  October  an  01 
examination  for  discovery  of  two  of  the  < 
York,  where  they  reside. 

It  was  urged  then  that  the  defendanl 
knowledge  of  the  matters  in  question,  but 
that  under  Bolckow  v.  Fisher,  10  Q.  B. 
bound  to  obtain  all  necessary  information 
or  servants. 

The  examination  was  fixed  for  Satur 
and  plaintiffs  solicitor  went  with  the  con 
York,  and,  at  the  request  of  the  defendai 
examination  was  proceeded  with  on  Frida} 
awaiting  the  arrival  of  their  solicitor,  wh 
way  with  all  necessary  documents,  in  compi 
who  is  the  agent  acquainted  with  the  fact 
who  had  previously  gone  to  New  York,  a 
structed  the  defendants  in  the  matter, 
being  examined,  said  they  knew  nothing 
had  they  any  documents. 

The  plaintiff  is  now  moving  for  an  on 
attend  again  for  examination,  but  is  w 
evidence  being  given  by  Matthews.  This 
by  defendants,  but  refused  by  plaintiff. 

The  only  question  now  is  as  to  the  disp 
As  the  examination  was  rendered  abortiv* 
defendants,  the  costs  of  it  should  be  to  pk 
'  The  order  will  further  provide  that  Ma 
for  discovery  just  as  if  he  was  a  defendai 
fendants  be  bound  by  his  evidence. 

(Affirmed  by  Clute,  J.,  12th  Novemt 


C5VRTWRIGHT,  MASTER.  NCT 

CHAMBERS. 

BASSETT  v.  CLARKE  STANDARI 

Mining  Commissioner — Award  of,  under 
to  Enforce — Jurisdiction  of  Commiss 
No  Necessity  for  Action — Dismissal  o 
mary  Judgment. 

Motion  by  plaintiff  for  summary  jud 
603   in  an  action  to  recover  $365,  the  i 
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de  Ijy  the  MJning  Commissioner  on  30th  May,  1907, 
.  119  of  the  Alines  Act  of  1906,  as  amended  in  IWW. 

i  (irant,  for  plaintiff. 

Brown,  for  defendant. 

i 

Haster: — It  was  contended  that  the  whole  policy 
ines  Act,  as  evidenced  by  sec.  9,  was  to  give  the 
uner  exclusive  jurisdiction  in  all  matters  w  which 
»  or  be  brought  before  him  under  the  provisions 
ct,"  For  this  purpose  that  section  provides  that 
have  all  the  powers  of  a  Judge  of  the  High  Court 
r>  as  to  do  complete  justice  between  the  parties/* 
BO  "  grant  an  injunction  or  mandamus  in  any  mat- 
liim  under  this  Ad/' 

.  119,  sub-sec.  (S),  the  Mining  Commissioner 

»f  the  kind  under  consideration,  "make  such 

way  of  injunction,  or  otherwise,  as  he  may  deem 

the  enforcement  of   payment   or   security   of  the 

irarded.** 

ace.   15    the   Commissioner   hns   power   to   awartl 
ieh   M  shall   be   recoverable  as   may   be   ordered   by 


igh  status  of  the  Mining  Commissioner  and  the 
his  authority  are  evidenced  by  see.  43,  which  dir- 
appeals   from  his  decisions  go  to  the  Divisional 

iCt. 

all  this  it  is  plain  that  the  Mining  Commissioner 
rs  and  authority  far  in  excess  of  those  which  are 
even  by  a  Judge  of  the  High  Court  in  Chambers, 
full    and    complete    jurisdiction    over    the    subject 

the  present  action,   and  the  jurisdiction   of  the 
rt  seems  to  have  been  transferred  to  him. 
Di    in  the  affidavit  of  the  defendants  that  it  is 
at  the  award  is  ultra  vires.     But,  while  I  d$  not 

that  suggestion,  it  would  still  be  open  to  raise 
e  the  Commissioner  on  any  application  made  by 
ff  to  enforce  the  award, 

lotion,  in  my  opinion,  must  be  dismissed,  with 
he  cause,  the  point  being  now  raised,  as  I  under- 

the   first   time. 
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Moss,  C.J.O.  No 

C.A. CHAMBERS. 

KIKTON  v.  BRITISH  AMERICA  A 

Appeal  to  Court  of  Appeal — Leave  to 
ippeal  from  Order  of  Divisional  C 
Questions — Special  Reasons  for  Trea 
tional. 

Motion  by  defendants  for  leave  to  ap 
of  a  Divisional  Court  (ante  498)  setting 
of  Mabee,  J.,  dismissing  the  plaintiff's 

H.  D.  Gamble,  for  defendants. 
W.  H.  Blake,  K.C.,  for  plaintiff. 

Moss,  C.J.O.: — The  action  is  upon 
ance  against  fire  effected  on  farm  buil 
of  the  plaintiff.  The  amount  sought  t 
$550,  that  being  the  full  amount  of  th 
buildings,  but  it  was  proved  or  admitt 
was  $1,225  or  $1,250. 

The  defendants  maintain  that  they  a 
any  sum  in  this  action,  which  they  allege 
being  maintained  by  and  for  the  benefil 
pany,  one  of  whose  engines  caused  the 
insured  buildings,  the  railway  company  1: 
kind  of  a  settlement  with  the  plaintiff; 
was  upheld  by  the  trial  Judge. 

The  case  presents  some  unusual  feat 
or  two  somewhat  nice  and  rather  impoi 
the  course  which  it  took  before  the  Di^ 
were  not  dealt  with.  The  judgment  o 
aside,  and  the  plaintiff  was  awarded  jud£ 
upon  terms  which  may  leave  him  in  som 
recovery  of  the  remainder  of  ^his  claim, 
I  gather,  he  is  not  well  satisfied.  He  si 
titled  to  judgment  for  the  full  amount 
without  any  of  the  conditions  imposed  by 

I  have  formed  the  opinion  that  there 
for  treating  the  case  as  exceptional  and 
appeal.  I  also  give  the  plaintiff  libert} 
the  usual  way,  as  he  may  be  advised. 

The  costs  will  be  as  usual. 
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November  5th,  1907. 

divisional  court. 

REX  v.  LOWERY. 

1orpus  —  Order  of  Judge  Discharging  Defendant 
Custody  under  Informal  Conviction — Term  tluit  no 
\  be  Brought  against  Magistrate — No  Power  to  Im- 
- Jurisdiction  of  Divisional  Court  to  Remove. 

[  by  defendant  from  order  of  Falconbridge,  C.J., 
ers,  when  discharging  defendant  from  custody  on 
rpus,  providing  that  no  action  should  be  brought 
ie  magistrate  or  other  person  in  respect  of  the 
or  anything  done  thereunder. 

Cameron,  for  defendant. 
Cartwright,  K.C.,  for  the  Crown. 

udgment  of  the  Court  (Boyd,  C,  Magee,  J., 
.),  was  delivered  by 

C: — Lowery  was  discharged  under  habeas  corpus 
:>  offence  was  disclosed  on  the  papers  under  which 
ommitted;  and  the  Judge  also  ordered  that  he 
ing  no  action  against  the  magistrate  or  other 
respect  of  the  conviction.  Everything  was  of  the 
nnal  character,  and  no  conviction  was  drawn  up, 
was  quashed.  Upon  the  materials  the  defendant 
charged  with  any  criminal  offence,  but  only  with 
horse,  and  he  was  put  in  prison  because  he  had 
ed  a  breach  of  law>"  He  was  entitled  as  of  ught 
tiarged  without  any  condition  as  to  not  bringing  an 
;ause  of  illegal  detention.  There  is  no  provision 
tbling  the  Judge  who  discharges  ex  debito  justitiae 
3as  corpus  to  protect  the  magistrate  from  action. 
a  direction  depriving  the  prisoner  of  a  civil  right. 
>  far  as  appears,  he  might  have  bought  an  action 
imprisonment  without  making  any  application  for 
corpus.  The  rule  is  laid  down  in  a  book  of  auth- 
the  Court  has  no  power  to  impose  conditions  when 
ixge  is  ex  debito  justitiae:  see  Paley  on  Convictions, 
ote.  and  Downey's  case,  7  Q.  B.  283,  where  the 
»f  Justice  says  that  where  the  Court  is  bound  to 
scharge  it  can  impose  no  terms.    The  provisions  as 
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to  protecting  magistrates  found  in  the  C 
the  Ontario  statute  which  were  referred 
do  not  apply  to  habeas  corpus,  where  ev 
stands  when  the  prisoner  is  discharged. 
As  the  case  is  shaped,  the  proceed! 
a  civil  and  not  of  a  criminal  character 
direction  complained  of  is  one  Helat 
and  I  think  we  have  jurisdiction  to  decl 
the  order  of  discharge  complained  of  is 


Cartwright,  Master.  N< 

CHAMBERS. 

BROCK  v.  CRAWFOl 

Lis  Pendens — Motion  to  Vacate — Cause 
— Statement  of  Claim — Guaranty — P 

Motion  by  defendants  to  strike  out 
statement  of  claim,  and  for  other  reliei 

W.  N.  Tilley,  for  defendants. 
H.  Cassels,  K.C.,  for  plaintiffs. 

The  Master: — After  the  order  ma 
reported' in  10  0.  W.  R.%5S7,  where 
the  statement  of  claim  was  amended 
claim  to  have  the  transfers  to  Sutcliffe 

The  defendants  are  not  yet  satisfied 
out  those  paragraphs  of  the  statement  o 
to  the  transfers  of  the  assets  to  Sutclii 
any  cause  of  action  in  respect  of  such 
quire  plaintiffs  again  to  elect^  whethei 
under  the  guaranty  or  under  the  trust 
the  certificate  of  lis  pendens.     .     .     . 

The  chief  object  of  the  defendants 
pendens  removed.  As  to  this  I  am  boi 
tion,  as  a  refusal  to  vacate  is  final :  see  '. 
18  P.  R.  447,  on  an  appeal  to  Mereditl 

Before   that  question  arises,  it  is 
whether  the  other  branch  of  the  motio 

The  plaintiffs  only  set  up  one  cause 
to  be  paid  the  $10,000  secured  by  the  de 
They  submit  that  the  trust  deed  of  2 
them   a  lien  or  charge  on  the  assets  * 
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for  a  declaration  to  that  effect,  and  to  have  the 
ealized  and  their  claim  satisfied.  If  they  are  so  en- 
hen  it  does  not  appear  that  the  statement  of  claim 
tionable,  whatever  may  be  the  result  after  the  case 
1  heard.     As  was  said  in  Evans,  v.  Jaffray,  1  0.  L. 

"  there  is  such  unity  in  the  matters  complained-  of 
?en  all  the  parties  as  justifies  the  retention  of  (all) 
mdants."  See,  too,  Andrews  v.  Forsythe,  7  0.  L.  K. 
).  W.  R.  307.  At  present  it  must  be  assumed  that 
sments  of  the  plaintiffs  are  sustainable.  They  -nay 
t  not  to  be  so — just  as  in  Evans  v.  Jaffray,  supra, 
on  was  dismissed  as  against  the  defendants  other 
(fray:  see  3  0.  W.  E.  877. 

trust  deed  has  been  put  in  with  the  other  material, 
not  contain  any  express  charge  in  respect  of  the 
f  given  to  the  plaintiffs  by  the  defendants,  but 
t  say  that  it  may  not  have  that  effect.  It  assumes 
jy  all  the  joint  assets  of  the  defendants;  and  it  may 
under  the  whole  facts  it  may  be  held  to  have  that 

defendants  have  paid  into  Court  $5,500.  If  at  any 
sy  wish  to  dispose  of  any  of  their  properties,  on 
I  into  Court  of  a  further  sum  of  $4,500  it  would 
to  remove  the  lis  pendens.  At  present  it  does  not 
st  to  order  its  removal.  I  cannot  say  that  its  regis- 
is  frivolous  or  vexatious.  If  the  litigation  is  not 
ng  rapidly,  the  plaintiffs  are  not  to  blame, 
motion  will  therefore  be  dismissed  with  costs  to  the 
5  in  the  cause. 


;,  C.J.  November  6th,  1907. 

TRIAL. 

BURNS  v.  HEWITT. 

*>cale  of — Trespass — Title  to  Land — Pleading — Divi- 
sion Court  Jurisdiction — Rule  1182 — Set-off. 

>n  for  trespass  to  land  and  for  cutting  down  and 
r  timber  therefrom. 

.   Henderson,  Ottawa,  for  plaintiff. 
.    Hutcheson,  K.C.,  for  defendant. 

^ck,  C.J. : — The  action  was  tried  with  a  jury  at 

le.  and  resulted  in  a  verdict  for  the  plaintiff  for  $35, 

only  question  for  determination  is  that  of  costs, 
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it  being  contended  on  behalf  of  the  pla 
to  land  was  involved.  Reference,  howev 
shews  that  the  only  issue  between  the  par 
ox  damages  to  which  the  plaintiff  migl 
his  statement  of  claim  he  claims  to  be 
from  which  the  defendant  cut  and  re 
and  he  asks  for  damages  to  the  extent  oi 
the  timber  and  $50  for  the  trespass  to  tl 
The  defendant  admits  the  plaintiff's 
land,  and  says  that  he  was  tenant  of  the 
plaintiff's  land  at  the  time  of  the  cutti 
that  no  division  fence  marked  the  bou 
plaintiff's  land  and  that  occupied  by  the  d 
in  ignorance  of  the  location  of  the  bou 
croached  on  the  land  of  the  plaintiff  an 
therefrom  a  small  quantity  of  wood,  ai 
$30,  which  he  says  is  sufficient  to  satisf 
taincd  by  the  plaintiff  by  reason  of  the  c 
Thus  the  defendant  expressly  admits  t 
I  he  case  was  within  the  proper  competei 
Court,  and  the  costs  should  be  dealt  with 
lhile  1132,  that  is,  the  plaintiff  shout 
Court  costs  only,  and  the  defendant  be 
costs  of  suit  as  between  solicitor  and  cl 
against  the  plaintiff's  costs  and  verdict  tl 
fendant's  taxable  costs  of  defence  above 
been  incurred  if  the  case  had  been  in  t 
and  if  such  excess  exceeds  the  amount  of 
plaintiff's  taxed  costs,  the  defendant  to  b 
tion  against  the  plaintiff  for  such  excess 


Nov: 

DIVISIONAL  COURT. 

VIVIAN  v.  CLEKGUI 

Vendor  and  Purchaser — Contract  for  So 
perty — Action  to  Recover  Instalments 
— Land  not  Conveyed  to  Purchaser  61 
— Terms  of  Agreement — Effect  of  Sul 
— Rectification — Action  for  Damages- 
Contract  as  Rescinded. 

Appeal  by  defendant  from  judgmen 
ante   186.       *  • 
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>urt  (Boyd,  C,  Magee,  J.,  Mabee,  J.),  dis- 
appeal  with  costs. 


November  8th,  a907. 

divisional  court. 

WOODS  v.  PLUMMER 

— Privileged  Occasion — Evidence  of  Malice — Con- 
y  Statements — Evidence  for  Jury — Setting  aside 
—New  Trial. 

by  plaintiff  to  set  aside  the  nonsuit  entered 
t  J.,  at  the  trial  of  an  action  for  slander,  and 
rial.  The  plaintiff  was  a  car  examiner,  and  the 
derous  statement  was  to  the  effect  that  he  had 
seal  off  a  car  and  taken  out  and  concealed  a 
landleis. 

ion  was  heard  by  Boyd,  C,  Magee,  J.,  Mabee,  J. 
obertson,  Stratford,  for  plaintiff. 
arding,  Stratford,  for  defendant. 

J. : — The  trial  Judge  rightly  ruled  that  the  state- 
gained  of  wfere  made  upon  an  occasion  of  quali- 
je.  He  rightly  held  that  it  then  lay  upon  the 
displace  the  protection  afforded  by  the  occasion 
idence  of  ill  intent  or  malice,  and  that  therein 
»d,  and  so  dismissed  the  action. 

bad  faith  or  ill  intent  it  is  not  enough  for  the 
prove  that  the  statements  were  untrue;  he  must 
tnd  shew  that  they  were  untrue  to  the  knowledge 
on  who  uttered  them.  Some  evidence  must  be 
i  reflects  upon  the  defendant's  candour  or  hon- 

to  be  submitted  to  the  jury. 
re  the  plaintiff  swore  that  the  charge  made  by 
o  his  superiors  was  not  true  in  fact,  and  he  also 
tlmost  contemporaneously  with  the  occasion  when 


r 


Liddleton,  for  defendant. 

)ouglas,  K.C.,  and  A.  H.  F.  Lefroy,  for  plaintiffs.  » 


\* 
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the  alleged  defamation  was  uttered,  the 
him  that  he  did  not  know  or  recognize  v 
that  broke  into  the  car.  This  conjunctio 
contradictory  character,  one  to  the  plair 
to  railway  officers,  appears  to  be  enough, 
ill  intent  or  recklessness  in  making  the  < 
It  depends  on  what  view  the  jury  will  ta 
the  plaintiff's  version,  that  defendant  to 
know  the  person  who  broke  into  the  cars 
wards  told  the  railway  officers  that  it  wa 
broke  in,  they  may  find  that  defendant  st 
railway  people  what  he  did  not  know  or 
— which  is  malice  in  law;  or  the  jury  3 
plaintiff's  interview  with  the  defendant, 
the  defendant,  in  which  case  the  plaintif 
Altogether,  though  this  aspect  of  th( 
presented  to  the  trial  Judge,  I  think  th< 
to  be  withdrawn  from  the  jury,  and  tha 
to  be  tried.  Costs  will  follow  the  result 
otherwise  disposed  of  by  the  Judge  who  p 

Magee,  J.: — I  agree  in  the  result,  bi 
alleged  statement  of  the  defendant  to  thi 
the  alleged  slanderous  statement  being  m 
ant  as  of  his  own  knowledge,  the  matter  s 
the  jury. 


Mabee,  J.,  gave  reasons  in  writing  fc 


sion. 
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TORONTO,  NOVEMBER  21,   1907.  No.  26 


l,  J.  November  4th,  1907. 

TRIAL. 

>MPSON  v.  EQUITY  FIRE  INSURANCE  CO. 

>SON  v.   STANDARD  MUTUAL  FIRE  INSUR- 
ANCE CO. 

rurance — Actions  on  Policies  —  Defences — Statutory 
lition  10  (f)  —  "  OasoUne  Kept  or  Stored  in  the 
ling  Insured  " — Small  Quantity  of  Gasoline  in  Store 
Use — Defects  in  Proofs  of  Los» — Assignment  by 
red  of  Policy  to  Bank  —  Adding  Bank  at  Trpal  as 
/  Plaintiff  ah  Initio  and  nunc  pro  tunc — Absence  of 
-e  of  Assignment  —  Subsequent  Insurance  not  A*- 
i  to  by  Prior  Insurers  —  Statutory  Condition  8 — 
lituted  Insurance  —  Prior  Insurance  Undisclosed — 
ranee  Effected  by  Mortgagees  without  Knowledge 
ssured — Fraud — Incumbrances  Undisclosed — Imma- 
ity — Costs — Technical  Defences. 

ns  upon  policies  of  fire  insurance. 

,  Gamble  and  F.  L.  Smiley,  New  Liskeard,  for  plain- 

.  Raney  and  R.  W.  Eyre,  for  the  defendants. 
Hellmuth,  K.C.,  for  the  Union  Bank,  added  as 
dntiffs  in  each  case. 

ell,  J.: — These  cases  arose  out  of  what,  if  one 
iisregard  the  current  euphemisms,  would  be  char- 
as   an  attempt  on  the  part  of  two  fire  insurance 
b,  which  I  presume  consider  themselves  respectable, 

x.  o.w.b.  no.  26 — 52 
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to  defraud  the  plaintiff  by  refusing  to 
of  his  loss  covered  by  their  policies,  ai 
of  the  most  flimsy  character.  The  only 
fences  that  is  to  be  commended  is  the 
and  skill  with  which  the  defences  were 
by  Mr.  Eaney  and  Mr.  Eyre. 

The  plaintiff  had  a  furniture  and  Am 
keard,  in  Northern  Ontario,  and  took  ox 
ance  in  the  Equity  Fire  Insurance  Co 
1906,  for  one  year  from  25th  May,  1906. 
the  building  No.  214  Sharpe  street,  and 
application  of  the  plaintiff. 

He  also  had  insured  in  the  Standard 
ance  Company,  this  being  evidenced  by 
No.  19793,  dated  27th  August,  1906. 
for  $1,500,  and  was  upon  the  stock  of 
fixtures,  fittings,  etc.,  $500,  for  12  monthi 
1906.  The  application  for  this  insuranc 
no  doubt,  it  waa  made  on  that  day. 

Not  being  a  qualified  chemist  and  cl 
plaintiff  had  in  his  employ,  in  one  branc 
member  of  that  profession,  Post  by  nam 
was  also  tenant  of  the  plaintiff,  and  occup 
the  store.  He  had  a  gasoline  stove,  whicl 
few  times,  and  then  discarded,  leaving  in 
of  gasoline. 

On  4th  September  the  druggist,  desi 
"  fruit  essences,"  so  called,  1  understand, 
fruit  in  them,  for  the  soda  fountain,  and 
the  longer  process,  brought  down  the 
stove  and  lighted  it,  leaving  it  in  the  ba< 
time  smoke  and  fire  were  noticed.  T 
started  from  the  stove. 

Every  effort  was  made  to  extinguish 
apparently  to  a  break-down  in  the  fire  ap] 
the  fattempt  was  unsuccessful.  At  the  t 
were  put  to  the  plaintiff  by  counsel  for  1 
surance  Company  looking  toward  a  contei 
or  might  have  been  some  want  of  activit] 
plaintiff  iq.  having  the  fire  put  out,  but  th 
foundation  for  any  suspicion  of  or  charge 
tiff  of  that  or  any  other  impropriety.  Tl 
Fire  Insurance  Company  go  further  am 
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■  tiro  was  caused  by  the  act  of  the  plaintiff  himself, 
pleading,  in  my  view,  is  a  disgrace  to  the  party  plead- 
in  less  there  is  something  justifying  such  a  plea.  This 
makied  upon  the  record,  and  still  remains,  but  no 
»  was  offered  in  support  of  it,  and  I  have  already  said 
*re  i&  nothing  upon  the  evidence  to-  justify  it.  Were 
iclled  to  dismiss  the  action  against  the  Standard 
Kiiv  Insurance  Company,  I  should  order  them  to  pay 
'£.  The  loss  of  the  plaintiff  was  largely  in  excess  of 
trance. 

rtly  after  the  fire,  one  Gray  don,  an  adjuster  for  the 
"dj  and  nnder  special  instructions  from  the  Equity 
jf  came   to  New   Liskeard*    The  plaintiff  was  very 

to  get  his  money-  the  adjuster  represented  that  the 

were  voided  by  reason  of  the  fire  having  taken  place 
i  gasoline,  and  it  was  arranged  that  the  plaintiff  wonld 
nediatc  settlement  take  from  the  Equity  $1,500  or  so, 
un  the  Standard  $1,000  in  full.  The  adjuster  pre- 
>roofs  of  loss,  or  had  them  prepared,  as  a  matter  of 
nd  had  the  plaintiff  sign  them.  These  proofs  of  loss 
ven  and  received  u  without  prejudice  M  and  simply  as 
?r  of  form,  If  I  were  to  he  at  liberty  to  recall  my 
Lperience,  I  would  say  that  having  had  while  at 
lt  a  great  deal  to  do  with  insurance  companies, 
w  it  wus  a  very  common  practice,  when  an 
anant  was  made  with  an  assured  by  way  of 
?nt  or  compromise,  still  to  insist  upon  proofs 
being  put  in  to  be  put  away  in  the  files  of  the  eom- 
Whether  this  was  the  object  of  the  adjuster  in  this 
r  whether  he  was  desiring  to  make  evidence  for  his 
als?  I  need  not  determine.  The  fact  is  that  it  never 
derstood  that  these  proofs  of  loss  should  be  such  as 
be  required,  in  a  disputed  claim,  and  that  they  were 
be  plaintiff  without  prejudice  to  any  claim  he 
:  t  if  the  arrangement  he  thought  he  was  making 
t  carried  out  In  this,  as  in  all  other  matters,  1 
the  plaintiff  of  all  charge  or  imputation  of  wrong- 

I  believe  he  was  a  perfectly  candid  and  credible  wit- 
kJ  where  his  evidence  differs  from  that  of  any  other 

whatsoever.  I  unhesitatingly  accept  his  account  as 
i  one, 

proposed    arrangement   was   not    carried    out— the 
ies  refnsjd  <o  pay- 
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The  plaintiff's  bankers,  the  Union  Ban 
ing  him  for  security,  he,  on  the  15th  N 
signed  to  that  bank  all  his  "right,  title, 
to  any  money  which  is  or  may  become  pa 
and  by  virtue  of  the  following  policies  of  i 
(setting  out  these  insurance  policies  and 
orized  "  the  said  bank  to  give  a  good  di* 
insurance  companies."  No  notice  of  tt 
ever  given  to  the  insurance  companies, 
companies  had  no  knowledge  of  it  un 
commencement  of  the  action — indeed,  cou 
Fire  Insurance  Company  said  that  they  1 
till  the  fact  came  out  at  the  trial. 

The  J.  J.  McLaughlin  Company  (Limi 
the  plaintiff  with  a  fountain,  upon  whi< 
thought  they  had  a  lien — I  find  as  a  fact 
they  also  had  an  account  against  the  plai 
able  amount,  and  desired  a  settlement, 
to  the  office  of  the  solicitor  for  the  J.  J. 
pany,  and  informed  the  solicitor  that  he 
an  assignment  to  the  Union  Bank.  He, 
assign,  and  did  assign,  to  the  company 
Standard,  but  expressly  on  the  conditio 
Bank  would  relinquish  their  claim.  Thi 
would  not  do,  and  will  not  do.  This  assig 
was  made  about  20th  November,  1906, 
The  solicitor  swore  that  without  the  kno^ 
tiff  an  arrangement  has  been  made  with  th 
Fire  Insurance  Company  that  they  shoi 
$500  in  full;  and  then,  the  solicitor  says 
credit  the  full  amount  of  $1,000  to  the  pi 
say  that  this  arrangement  was  expressec 
Mutual  Fire  Insurance  Company  to  be  wii 
edgment  of  liability,  and  for  the  sake  < 
Tangements  always  are.  This  arrange] 
irrespective  of  the  result  of  this  action 
know  that  the  plaintiff  will  benefit  by  hi 
Standard  Company,  no  matter  what  ma 
here.  The  question  of  the  McLaughlin  8 
in  reality  only  to  the  Standard  case,  but 
mention  it  here. 

The  plaintiff,  being  unable  to  get  his 
brought   these   actions,   and   they   came 
?\orth  Bay  Assizes.    I  struck  out  the  jury 
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cases  together.  Some  of  the  witnesses  not  being 
I  adjourned  the  hearing  to  Toronto,  and  I  heard 
ainder  of  the  evidence  and  the  argument  here.  Coun- 
5  been  good  enough  also  to  put  in  a  written  argu- 
pon  certain  points^-I  may  say  that  I  have  derived 
distance  from  the  very  careful  and  able  arguments 
le  counsel  concerned. 

Standard  insurance  being  evidenced  by  an  interim 
and  the  Equity  policy  not  having  any  variations 
>le  to  the  case,  it  is  clear  that  both  insurances  aresub- 
the  statutory  conditions,  and  to  these  alone.  Both 
Les  rely  upon  condition  10  (f),  which  provides  that 
>mpany  is  not  liable  for  the  losses  following,  that 
iy:—    ... 

For  loss  or  damage  occurring  while     .     .     .     gaso- 
.     is    .     .     kept  or  stored  in  the  building  insured 
aining  the  property  insured,  unless  permission  is 
i  writing  by  the  company." 

permission  was  in  either  case  given  by  the  company, 
it  is  manifest  that  the  companies  will  escape  liability, 
was  done  in  this  case  makes  it  right  to  say  that  "  gaso- 
as  "  kept  or  stored  in  the  building." 
plaintiff  knew  nothing  of  the  use  of  gasoline  before 
Graydon  is  in  error  in  saying  that  the  plaintiff 
1  that  before  the  fire  he  knew  of  its  use.  This 
»e  may  not,  indeed  cannot,  assist  the  plaintiff,  nor 
express  order  to  Post  not  to  have  gasoline  upon  the 
a.  Insurance  companies  are  entitled  to  the  full 
>n  given  them  by  the  statutes,  but  they  are  entitled 
aore. 

nk  it  would  shock  any  ordinary  person  to  be  told 
he  allowed  a  small  quantity  of  gasoline  to  remain 
arded  stove,  he  thereby  "  kept  or  stored  it."  I  have, 
jx  of  cigars  in  my  smoking  room — I  hope  I  do  not 
"  keep  or  store  "  tobacco  on  my  premises, 
collocations  of  words  have  been  often  interpreted 
wn  and  other  Courts.  For  example,  in  Biggs  y.  Mit- 
B.  &  S.  523,  the  prohibition  in  the  statute  of  12 
.  whereby  it  was  directed  that  no  person  shall  "  have 
9  more  than  200  lbs.  of  gunpowder,  was  considered, 
ras  held  that  the  two  words  must  mean  the  same 
bid  in  Foster  v.  Diphwys,  &c,  Co.,  18  Q.  B.  D.  428, 
3  was  said  of  the  words  "  case  or  canister."  On 
"  keep  or  store "  should  not  be  held  to  mean  any- 
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thing  more  than  "store,"  and  I  should  i 
that  the  present  was  an  instance  to  v 
could  rightly  he  applied.  But  authority 
the  very  phrase.  In  Mitchell  v.  London 
0.  E.  706,  it  was  held  in  the  Queen's 
a  divided  Court  that  crude  and  earth  oils 
purposes  could  not  he  said  to  he  "st< 
that  the  above  clause  (f)  did  not  apply:  tl 
the  Court  of  Appeal,  12  A.  E.  262.  Hags 
268 :  "  It  is  not  c  stored  or  kept/  in  the 
of  the  words,  which  seem  to  point  to  a  di 
as  the  dealing  in  such  articles,  or  having 
for."    The  definition  implied  in  these  w 

Many  cases  were  cited  to  me  decided  -\ 
less  like  those  in  our  statute,  and  I  think 
ority  in  other  Courts  is  in  favour  of  the 
upon  the  statute  which  would  hold  that  1 
did  not  shew  a  violation  of  clause  10  (f). 

For  example,  in  Williams  v.  Pireme: 
Co.,  54  N.  Y.  569,  it  was  held  on  appes 
Term  that  a  provision  forbidding  the  st< 
certain  hazardous  articles,  amongst  then 
be  interpreted  so  as  not  to  prohibit  the  ii 
a  jug  of  petroleum  for  use  as  a  medicine, 
p.  572:  "The  provision  againist  storii 
obviously  aimed  at  storing  or  keeping  in 
in  considerable  quantities,  with  a  view  to 
Many  cases  are  cited  in  the  arguments  ai 
may  be  referred  to  in  support  of  the  c< 
side. 

I  do  not  think  it  would  answer  any 
through  the  many  cases  cited,  some  of 
words  quite  different  from  those  in  our 
sufficient  to  refer  to  Joyce  on  Insurana 
and  to  May  on  Insurance,  4th  ed.,  sec.  J 
also  to  the  cases  mentioned  in  Clement* 
The  former  work  says :  "  Another  of  the 
of  an  insurance  policy  is  that  prohibiting 
tain  hazardous  articles:  this  provision  ha 
covering  only  those  cases  where  the  stori 
of  the  prohibited  articles  is  the  sole  ob; 
or  to  the  storing  in  a  mercantile  sense: 
for  safe  custody." 
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says:  "Storing  has  been  defined  to  mean  keeping 
custody  to  be  delivered  out  again  in  the  same  con- 
ubstantially,  as  when  received,  and  to  apply  only 
e  storing  or  safekeeping  is  for  trading  purposes, 
iie  sole  or  principal 'object  of  the  deposit,  and  not 
is  merely  incidental  ...  as  when  kerosene  is 
the  purpose  of  illumination  or  saltpetre  for  the 
of  curing  meats    .     .     .     ." 

ly  well  be  that  the  definition  indicated  in  the  dicta 
arned  text  writers  will  be  found  to  be  too  narrow — 
mis  to  me  clear  that  the  remarks  of  Hagarty,  C.J.O., 
mote  a  definition  as  broad  as  the  words  reasonably 
ere  must  be  something  in  the  nature  of  dealing  in 
cles  or  having  a  storehouse  therefor.  I  am  of  opin- 
no  Court  could  give  to  the  words  a  meaning  wide 

0  cover  the  present  case, 
defence  then  fails. 

said  that  there  were  defects  or  worse  in  the  proofs 

1  think  that  if  there  are  any  such  defects,  they  are 
ers  which  are  of  any  importance  and  did  not  arise 
Y  fraud  or  other  impropriety:  and  I  "consider  it 
>le  that  the  insurance  should  be  deemed  void   or 

by  reason  of  imperfect  compliance  "with  such  con- 
I  therefore,  under  sec.  172  (1)  of  the  Insurance 
S.  0.  1897  ch.  203,  hold  that  the  liability  of  the 
j  companies  is  not  discharged  thereby, 
le  trial  it  became  known  to  the  defendants,  or  at 
lie  Equity  Fire  Insurance  Company,  that  the  plaintiff 
>  an  assignment  to  the  Union  Bank.  I  thought  that 
n  Bank  should  be  made  a  party  plaintiff,  and  that 
i  under  objection  by  the  defendants.  It  is  clear 
d  the  power  to  add  the  Union  Bank  under  the  cir- 
es:  Hughes  v.  Pump  House  H.  Co.,  [1902]  2  K. 
l  the  Court  of  Appeal;  it  not  being  a  case  of  setting 
w   claim. 

contended,  however,  that,  as  regards  the  Union 
b  statute  bars  any  claim,  clause  22  providing  that 
ction  .  .  against  the  company  for  the  recovery 
?laim  .  .  .  shall  be  absolutely  barred  unless 
»d  within  the  term  of  one  year  next  after  the  loss 
e  occurs/'  It  is  argued  that  the  Union  Bank  can 
ered  as  suing  only  as  from  the  time  at  which  they 
3  as  parties,  and  that  is  more  than  a  year  from 
Tence  of  the  loss  or  damage.     Holmested  &  Lang- 
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ton,  p.  528,  is  cited  for  this  last  pro] 
find  myself  able  to  agree  with  the  learn 
of  the  cases  cited  by  them  at  all  supports  1 
[Ayscough  v.  Buller,  41  Ch.  D.  341,  anc 
29  Ch.  D.  584,  distinguished.] 

The  provisions  of  the  Rules  seem  to 
reverse.  Rule  206  makes  a  sharp  distinc 
tiff  and  defendant  added.  The  Court  is 
stage,  and  upon  such  terms  as  are  just, 
as  a  party.  In  the  case  of  a  plaintiff,  u 
be  added  or  substituted  as  a  plaintiff  . 
own  consent  in  writing  thereto  to  be  file< 
sion  is  made  for  an  added  defendant.  ] 
f  endants  they  are  to  be  served,  &c,  "  and 
against  them  shall  be  deemed  to  have 
time  of  service  "  No  such  provision  is  : 
It  seems  to  me  that  the  Court  has  pow 
add  or  substitute  plaintiffs  (they  having  J 
and  that  such  addition  or  substitution 
the  absence  of  provision  to  the  contrary, 
the  writ.  Terms  may,  indeed,  be  impose 
41  Ch.  D.,  and  one  of  these  may  be  tha 
titled  only  to  the  relief  they  could  have  c) 
had  commenced  at  the  time  of  their  joinc 
— perhaps  most — that  would  be  a  reason* 
— but  not,  I  think,  in  a  case  like  this 
for  the  addition  of  the  plaintiff  is  techn 
fore  add  the  Union  Bank  as  parties  ab  i 
tunc.  By  reason  of  an  arrangement 
the  Equity  company  agree  that  the  Ur 
thus  added,  and  it  is  only  in  reference 
the  Standard  that  the  question  is  materi 

But  I  do  not  think  that,  even  with  tl 
out,  the  defence  can  succeed. 

The  Union  Bank  not  having  given  n 
ment,  as  required  by  the  statute,  Ontai 
sec.  58  (5),  at  law  the  action  must  hav 
the  present  plaintiff.  I  do  not  find  anytl 
or  decisions  which  takes  away  the  comm< 
plaintiff  to  sue.  Even  had  the  docume 
an  equitable  assignment,  it  would  have 
bank,  if  they  sued,  to  add  the  plaintiff  f 
And  if  the  bank  had  brought  the  actioi 
been  trustees  for  the  plaintiff  for  part 


HOMPSON  v.  EQUITY  FIRE  IN8URAN0E  CO.        769 

n,  as  the  amount  of  the  claim  to  secure  which  the 
nt  was  given  is  considerably  less  than  the  amount 
>licies  assigned.  That  the  plaintiff  has  an  interest 
bject  matter  of  the  action  is  most  manifest — and  the 
ank  not  asserting  any  claim  adverse  to  the  plaintiff, 

by  and  allowing  him  to  bring  and  proceed  with  the 

sole  plaintiff,  I  do  not  think  that  the  defendants 
ze  advantage  of  the  assignment.  It  was,  of  course* 
t  the  bank  should  be  made  a  party,  that  the  rights 
terested  might  be  protected. 

minor  defences  are  to  be  now  considered, 
lefence  of  the  Equity  Fire  Insurance  Company  as 
luent  insurance  is  based  upon  the  following  fact6. 
August  the  plaintiff  made  an  application  to  the 
>mpany  for  a  further  insurance  of  $1,000  upon  the 
lding,  and  received  an  interim  receipt,  No.  10166. 
r  was  actually  sent,  but  the  interim  receipt  wa&  not 
,  and,  therefore,  the  company  held  the  plaintiff  in- 
!■  the  further  sum  of  $1,000  during  the  currency 
terim  receipt,  i.e.,  at  least  30  days  from  3rd  August, 
nd  September.  Some  correspondence  is  put  in  be- 
b  company  and  their  agent,  shewing  a  willingness 
rt  of  the  company  to  take  the  risk  at  a  premium  of 
it     I  do  not  think  the  reason  i6  material:  at  all 

3rd  September  the  plaintiff,  instead  of  taking  the 
>mpany's  policy,  took  out  insurance  in  the  Atlas 
3  Company  for  the  same  amount,  in  substitution 
insurance  under  receipt  No.  10166,  and  through 
agent.  It  is  admitted  that  the  Atlas  is  a  company 
'hest  standing,  and  no  exception  can  be  taken  to  it 
sty.     The  agent  at  New  Liskeard,  being  the  agent 

the  Atlas  and  Equity  companies,  sent  into  the 
>ad  office  at  once  a  letter  (not  dated,  but  received 
to  5th  September),  and  the  interim  receipt,  with 
tion  that  it  was  not  wanted.  The  fire  took  place, 
said,  on  4th  September,  1905.  If  the  plaintiff  had, 
sly  after  receiving  his  interim  receipt  from  the 
t  word  to  the  Equity,  it  is  possible  that  that  com- 
bt  have  received  the  letter  before  the  fire  actually 
a — but  no  time  could  be  lost, 
qui ty  company  now  say  that  this  is  subsequent  in- 
j  which  they  did  not  assent,  and  therefore  the 
oid  by  the  8th  statutory  condition,  which  provides 
company  is  not  liable  for  loss    ...     if  any 
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subsequent  insurance  is  effected  by  any 
less  and  until  the  company  assents  th 
company  does  not  dissent  in  writing  wit 
ceiving  written  notice  of  the  intention 
the  subsequent  insurance,  or  does  no1 
after  that  time  and  before  the  subsequc 
ance  is  effected."  On  4th  September 
their  New  Liskeard  agent  that  they  woi 
their  interim  certificate  10166  at  3  per  < 
remembered  that  they  had  themselves 
under  that  receipt  for  30  days.  I  thii 
entirely  covered  by  the  decision  of  the 
Mutchmor  v.  Waterloo  Mutual  Fire  Insu 
606,  1  0.  W.  R.  667.  And  I  cannot  s( 
difference  that  in  the  Mutchmor  case  th 
for  which  the  subsequent  insurance  wa 
tion,  was  in  another  company  than  th 
in  the  present  case  the  former  insurance 
pany  itself.     I  think  this  defence  faih 

As  regards  the  defence  of  prior  ir 
this  seems  to  have  been  under  a  mista 
company.  When  Graydon  went  out  tc 
saw  the  plaintiff,  he  (Graydon)  told  hin 
the  mortgagees  had  an  insurance  upon  t 
in  the  Norwich  Union  Fire  Insurance  C 
cover  their  claim  under  a  mortgage, 
pro  forma  proofs  of  loss,  the  other  in 
perty  was  mentioned  as  $1,400.  Thii 
the  plaintiff  knew  of  any  insurance  pui 
himself,  but  he  accepted  the  stateme: 
the  proofs  of  loss  put  in  afterwards, 
insurance  at  the  sum  put  on  by  himse 

It  was  thought  at  the  trial  that  the 
surance  in  the  Norwich  Union,  and  I  ga 
that  the  Equity  company  should  aban< 
the  Union  Bank  being  added  as  a  part 
facts  as  to  this  prior  insurance  should  be 
or  by  joint  statement  of  counsel.  Such 
put  in.  From  it,  it  appears  that  there 
the  Norwich  Union,  but  an  insurance  : 
in  the  Union  Assurance  Society  on  the 
1905,  in  the  name  of  A.  &  A.,  New  Lisl 
original  mortgagees — that  the  society  \ 
mortgagees  of  the  fire  on  5th  Septemb* 
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a  reasonable  sum  for  procuring  the  fact* 
in  the  Union  Assurance  Society. 

I  cannot  part  with  these  cases  witho 
the  course  taken  by  these  companies, 
as  I  have  said,  I  had  very  considerable  ] 
cases:  and  I  think  I  may  say  that  it  w 
torn  of  all  respectable  companies  not  t 
fences  such  as  have  been  raised  in  these 
in  which  there  was  well  grounded  su 
the  part  of  the  insured.  Judged  even  t 
expediency,  it  was  found  for  insuranc 
others  that  "honesty  is  the  best  policy 
it  is  rather  against  one's  ideas  of  hone 
that  a  claim  such  as  this,  having  no  susj 
and  nothing  to  indicate  aught  but  fai] 
contested  upon  the  grounds  taken  here, 
prevent  an  insurance  company  taking 
thing  law  or  practice  entitles  them  to, 
wise:  but  it  might  be  well  for  insuranc 
sider  whether  such  defences  as  these  an 
responsible  for  the  feeling  that  notor 
country  against  them. 


Cartwright,  Master. 


Nov 


CHAMBERS. 


TODD  v.  LABBOSS: 


Summary  Judgment — Rule  60S — Action 
— Nominal  Plaintiff — Defence — Ren 
demnity — Action  in  Foreign  Court— 
— Addition  of  Parties. 

Motion  by  plaintiff  for  summary  ju 
603  against  defendant  Labrosse;  and  r 
Labrosse  to  add  parties  and  stay  proce 
brought  in  Quebec. 

A.  B.  Morine,  for  plaintiff. 

J.  M.  Ferguson,  for  defendant  Labi 
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•Master: — This   action   is    against   the   two   last 

only  of  a  promissory  note  which  is  held  by  a  nom- 

ntiff,  to  whom  it  was  admittedly  assigned  for  the 

of  suit  after  maturity;  and  who  therefore  holds  it 

0  all  its  equities.     .     .     . 

plaintiff  has  made  the  usual  affidavit.  On  this  he 
^-examined,  and  shews,  as  was  to  be  expected,  that 
s  nothing  about  the  facts  except  what  he  has  been 
3  states  that  he  is  lending  his  name  to  the  Imperial 

s  argued  by  Mr.  Ferguson  that  this  was  not  a  com- 
rith  Rule  603.  He  does  not  even  know  if  the  note 
i  renewed,  and  never  asked  about  this,  nor  can 
hy  the  other  parties  to  the  note  are  not  being  sued, 
lis  motion  is  made  only  against  Mr.  Labrosse. 
le  other  hand,  Labrosse  has  filed  a  lengthy  affidavit, 

1  he  has  not  been  cross-examined,  and  which  must 
'.  be  accepted  as  true.  In  it  he  sets  out  the  facts 
s  a  history  of  the  whole  transaction  out  of  which 
s  arose.  In  the  14th  and  15th  paragraphs  of  that 
he  alleges  that  this  note  has  been  renewed  by  For- 
Mann,  and  this  is  corroborated  by  an  affidavit  of 

lothe,  who  is  acting  for  these  defendants  in  an  ac- 
ight  against  them  in  Quebec  by  Mann  and  Fortier. 

also  states  that  the  note  has  been  paid  by  Mann 
;ier,  and  that  this  action  is  really  brought  at  their 
x>  assist  them  in  the  Quebec  action,  which  is  for  a 
on  that  Labrosse  and  his  co-defendant  are  bound 
inify  them  against  this  note. 

defendant  has  moved  under  these  circumstances  to 
i  Imperial  Bank  and  Fortier  and  Mann  added  as 
Lts.  But  this  does  not  seem  necessary  for  the  de- 
ion  of  the  question  between  plaintiff  and  the  pre- 
Bndants,  and,  therefore,  they  should  not  be  added 
he  will  of  the  plaintiff.  See  Reid  v.  Goold,  13  O. 
,  8  0.  W.  R.  642,  and  cases  there  cited. 

motion  is,  therefore,  dismissed  with  costs  to  the 
in  the  cause. 
ig  into  consideration  the  facts  as  developed  in  the 

filed  on  these  motions,  I  think  that  there  are 
r  disclosed  such  facts  as  should  be  deemed  sufficient 
» "  the  defendant  to  have  the  action  tried  out  jn 
ar  way  after  full  disclosure  both  of  documents  and 
including   the    assignor    of   the   nominal    plaintiff, 
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if  so  desired.  That  in  a  case  of  this 
ment  should  not  be  granted  seems  to  f 
sion  in  cases  such  as  Imperial  Bank  v. 
121,  161.  As  I  have  lately  pointed  c 
defendant,  after  having  my  order  for 
did  not  even  appear  at  the  trial. 

The  Courts  of  this  province  have  i 
proceedings  in  Quebec,  and  the  motioi 
not  be  granted.  But,  though  it  might 
to  make  such  an  order,  if  the  power  to 
tainly  seems  only  right  and  just  that  tl 
ceed  in  the  regular  way. 

The  plaintiff,  it  is  conceded,  took  tb 
ject  to  all  its  equities;  what  these  are  c 
on  an  interlocutory  motion  with  conflict 

The  motion  for  judgment,  in  my  c 
missed.     The  costs  will  be  in  the  cause 


Cartwright,  Master.  Ncn 

CHAMBERS. 

AENOLDI  v.  COCKBI 

Particulars — Statement  of  Claim — Com 
Order — Pleading — Ev 

After  the  decision  reported  ante  6^ 
mitted  to  examination  on  the  defenda 
ther  and  better  particulars,  and  that  m 
7th  November,  1907. 

F.  E.  Hodgins,  K.C.,  for  defendant 
E.  McKay,  for  plaintiff. 

The  Master: — The  point  for  de< 
this:  has  the  order  of  16th  May  been  s 
sonably  complied  with? 

That  order  was  made  because  (see  9 
tiff's  "  is  such  a  substantial  claim  that 
to  know  how  it  has  been  arrived  at  befo 
fence." 
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plaintiff  has  furnished  particulars  covering  13  type- 
pages,  and  giving  details  as  to  73  different  days. 

objected  that  these  are  not  sufficiently  definite,  an- 1 
respects  are  not  confined  to  the  matters  set  out 
atement  of  claim. 

lis   examination  as   a  witness   on  this   motion,   the 

gave  the  sources  of  information  from  which  the 

re  made  out.    He  says  he  has  a  mass  of  mater- 

which  these  particulars  may  he  supplemented  when 

)  be  prepared  for  trial,  and  this  material  is  gone  over 
purpose.      At   that   stage,   by   the  usual  discovery, 

it  may  obtain  further  information  if  it  is  thought 

f  to  do  bo. 

amount  claimed  is,  no  doubt,  large,  but  the  issue 
ed  between  the  parties  is  very  simple :  What  is  plain- 
tied  to  be  paid  for  services  which  were  admittedly 

[? 

et  no  statement  of  defence  has  been  delivered.  De- 
may  now  make  such  an,  offer  by  his  pleading  and 
t  into  Court  a^  will  terminate  the  action, 

ever  that  may  be,  I  think  that  the  plaintift  has 
ifticient  details  at  this  stage  to  enable  defendant 
>w  how  the  sum  of  $7,500  was  arrived  at"  (see  p. 
ra),  to  enable  him  to  form  a  judgment  of  the  rea- 
jese  of  the  demand. 

defendant  should   plead   within    a  week — and   the 
this  motion  should  be  in  the  cause. 
*e   ?0  of  the  particulars  was  expressly  objected  to, 
it  was  intended  to  give  defendant  notice  that  the 
of  the  plaintiff  at  the  trial  would  necessarily  be  or 
i!   Hiara.  i.-i<  r.  and  that  the  names  of  the  25  gentle- 
given  so  as  to  indicate  the  nature  of  the  servicer 
:h?  rightly  or  wrongly,  the  plaintiff  is  making  his 
the  action- 
plaintiff  did  not  seem  anxious  to  retain  it*  if  defend- 
ks  he  is  in  any  way  prejudiced  by  it.    This  appears 
to  the  part  other  than  the  25  names  mentioned. 
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Britton,  J. 


No 


TRIAL. 


PAYNE  v.  TEW. 


Fraudulent  Conveyance — Interest  in  La 
for  Purchase — Assignment  by  Pure 
Action  to  Declare  Daughter  Trustee  \ 
— Honest  Transaction. 


Action  upon  a  money  demand  for  3 
fendant  James  E.  Tew,  and,  on  behal: 
defendant  James  E.  Tew,  to  have  defen 
declared  a  trustee  for  her  father,  James 
and  land  in  t  the  township  of  Ealeigh. 

Ward  Stanworth,  Chatham,  and  W. 
for  plaintiff. 

W.  E.  Gundy,  Chatham,  for  defend 
No  one  appeared  for  defendant  Jai 

Britton,  J. :— On  22nd  October,  18 
E.  Tew  entered  into  an  agreement  with 
ing  and  Loan  Association,  Toronto,  for 
property  mentioned  for  $1,302,  payable 
secutive  monthly  instalments  of  $7  each 
due  and  payable  on  1st  December,  181 
was  a  very  onerous  one  for  the  purchaser 
for  payment  of  insurance  and  taxes,  t] 
pay  interest  after  default  of  any  instal 
per  annum,  compounded  monthly  upon 
fault.  If  the  payments  fell  into  arm 
all  payments  were  to  be  treated  as  payi 
rate  of  $7  a  month,  etc.,  etc.,  etc. 

The  defendant  James  E.  Tew  was  < 
man — a  man  of  small  means;  he  was  t 
worked  at  a  monthly  wage,  and  for  som 
prior  to  June,  1906,  he  sold  meat  by  rei 
plies  from  plaintiff,  who  was  a  butcher, 
by  the  carcase  or  side. 

On  4th  July,  1906,  James  E.  Tew 
a   large   sum   of  money — the   plaintiff  : 


ARXOLDl   v.  t'OVKIWRN. 


771 


fendant  says  not  nearly  so  much-  Plaintiff  alleges 
jr  to  that  date  James  11.  Tew  and  his  daughter 
tf.  Tew  entered  into  a  fraudulent  scheme  or  Con- 
or putting  this  agreement  for  the  purchase  of  prop- 
of  the  hands  of  James  Ji.  Tew  and  into  the  hands 
Ktghter  Lillian,  for  the  purpose  of  defeating,  de- 
,  and  delaying  the  creditors  of  James  R,  Tew,  and, 
ante  of  that  scheme,  James  R,  Tew  assigned  the 
it  to  Lillian,  and  she  procured  a  conveyance  of  the 
ntioncd  from  the  Dominion  Permanent  Loan  Co. 
jeagors  of  the  Dominion  Building  and  Loan  Associa- 

herself.  The  plaintiff  asks  that  this  assignmenti 
red  fraudulent;  that  Lillian  be  declared  a  trustee; 

a  sale  of  this  land  be  ordered  for  the  benefit  of  the 


evidence  establishes  that  James  R.  Tew  was  not  a 
ivider  for  his  family.  He  seldom  furnished  money 
ebold  or  family  expenses,  and  was  not  a  success  in 
On  the  other  hand,  his  wife  and  children  were 
arentlv  are  workers.  Mrs.  Tew  taught  music,  and 
Iren  were  wage-earners  as  soon  as  able  to  work, 

r  to  8%nd  October,  1896,  James  R.  Tew  rented  the 
in  question,  paying  $5  a  month  as  rental,  but  upon 
erty  being  offered  to  him  for  what  was  called  $700, 
on  the  monthly  instalment  plan  of  $7  a  month,  the 
ranted  the  place  purchased,  and  so  the  father  en- 
to  the  agreement  mentioned,  The  first  monthly 
nt  became  due  on  1st  December,  1896.  By  a  pass 
1  (exhibit  14)  there  is  shewn  a  credit  on  8th 
,  1897,  of  $31  applied  in  full  for  December,  1896, 
,  February,  and  March,  1897,  instalments,  and  $3 
cm  the  April  instalment  This  sum  was  really  al- 
>r  painting,  which  by  the  agreement  the  vendors 
d  pay  for,  and  which  James  If,  Tew  did  or  waived, 
alments  were  paid,  not  always  promptly,  but  paid 
December,  J8U7.  the  December  instalment  having 
id  on  20th  January,  1898,  Then  the  instalments 
iary,  February,  and  March,  1898,  were  not  paid  and 
o  default.  The  story  of  the  defendant  Lillian  is 
April,  18H8?  her  father  talked  of  abandoning  the 
it  for  purchase  and  of  falling  back  upon  the  reniin^ 
??nmably  treating  the  agreement  as  cancelled,  and 
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paying  only  $5  a  month  as  rent,  and 
purchase.  The  family  urged  against 
father  told  Lillian  that  if  she  liked  t 
matter  and  keep  up  the  monthly  instaln 
the  property.  She  agreed  to  this,  and  a 
years,  she  was  assisted  by  her  mother, 
ill  and  not  able  to  work  steadily,  but  i 
April,  1906,  she  furnished  the  money,  g 
to  her  mother,  who  in  turn  paid  it  i 
Dominion  company.  She  says  she  sav 
out  of  her  wages,  and  at  the  end  of  tfa 
her  mother  for  the  payment  of  these  ii 
stalmenta  were  paid,  as  appears  by  the 
by  the  mother  with  any  such  promptn 
Lillian  says  they  were  paid  to  the  moth 
to  Lillian  and  the  acceptance  by  her, 
roborated  by  the  evidence  of  her  mother 
by  the  evidence  of  her  brother.  It  is  al 
these  3,  mother,  son,  and  daughter,  hav 
in  swearing  to  this  offer  to  and  accepts 
if  they  have  not,  if  the  verbal  orrangem 
and  if  from  that  time  payments  were 
pursuance  thereof,  then  it  completely 
or  conspiracy  to  defeat  or  delay  credit 

No  doubt,  it  is  a  very  singular  tiling 
16,  as  was  Lillian  in  1898,  would  make 
kind,  but  there  is  less  difficulty  in  acce 
given  than  in  coming  to  a  contrary  < 
evidence. 

The  3  witnesses,  mother,  daughter,  i 
be  truthful;  they  were  not  shaken  on  cr 
there  was  not  in  their  appearance  in  t 
thing  to  indicate  a  want  of  veracity. 

In  1906,  and  in  June  or  before 
thought  of  marrying  and  going  to  Bri 
wanted  this  house  agreement  closed,  8 
wanted  to  borrow  money  and  pay  the  Dc 
Mr.  White,  of  Chatham,  acted  for  her. 
as  solicitor  for  her  father,  and  was  a  m 
a  creditor  of  her  father  to  a  Bmall  a 
to  the  Dominion  company  for  a  statem 
a  present  payment  of  $413  would  be 
He  asked   for  a  deed  for  Lillian,  upo; 
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plied  that  there  had  been  no  agreement  with  her,  . 

>  record  of  her  interest,  if  any,  and  they  required 

Bnt  from  her  father  to  her.     This  assignment  was  .; 

ad  executed,  dated  5th  June,  1906.    It  does  not 

ate  the  amount  due,  as  it  was  not  $450;  but  the 

:50  was  raised  by  Lillian  upon  mortgage   to  a 

;  the  difference  between  $413   and  $450  being 

•  the  conveyancer,  Mr.  White,  in  payment  of  in- 

d  costs,  and  of  some  claim  of  his  against  the 

nes  E.  Tew.     The  mortgage  is  dated  28th  May, 

s  conveyance  impeached  is  dated  4th  June,  1906, 

isideration  stated  is  the  original  price  of  the  prop- 

£1,302.     The  assignment  of  5th  June,  1906,  from 

rew  to  the  defendant  Lillian,  does  not  recite  any 

ment  as  Lillian  and  her  brother  and  mother  set 

does  recite  that  Lillian  had  been  making  pay- 
er the  agreement  of  22nd  October,  1896,  and  in 
on  of  that  and  of  the  further  payment  to  the 
:  $450,  the  assignment  is  made.  As  a  matter  of 
ayment  of  *  the  $450  was  not  made  to  the  assignor, 
was  paid  to  the  Dominion  company,  the  balance 
enses,  insurance,  and  possibly  a  small  debt  to 
Tew,  provided  for  at  the  instance  of  the  convey^ 

White.  Very  likely  he  was  looking  out  for  him- 
[1  as  for  the  defendant. 

was  called  by  plaintiff,  and  being  ill,  his  evidence 
ken  as  fully  as  it  otherwise  would  have  been.  He 
\  for  defendant  Lillian,  and  did  not  know  of  the 
of  James  E.  Tew,  if  he  was  insolvent,  and  he 
now  of  any  fraudulent  intent  on  the  part  of  any 
!  transaction. 

anworth,  counsel  for  the  plaintiff,  in  his  able  argu- 
d  a  great  number  of  cases,  all  of  which  I  have  ex- 
Many  of  these  were  cases  where  the  conveyances 
eked  by  the  grantor  on  the  ground  of  fraud,  or 
nee,  or  want  of  capacity,  or  where  made  withoutl 
mt  advice.  These  do  not  assist  me.  This  is  a 
action,  and  the  question  is  fraudulent  intent  on  the 
»w,  the  assignor  of  the  agreement,  and  of  his  daugh- 
l  the  part  of  either.  I  have  fully  considered  the 
ing  upon  this  point.  I  think  the  plaintiff  has  not 
in  establishing  the  fraud. 

/ 


I     ■'■■ 
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Then  I  am  of  opinion  that  the  assign] 
sidered  an  assignment  for  value.     That  : 
I  have  said,  concluding,  as  I  do,  that  the 
from  her  own  earnings,  through  her  mothei 
ly  payments  to  the  company,  and.  in  add 
rowed  from  Mrs.  Scott  $450  on  mortgage* 
of  which  the  $413  was  paid  over  to  the 
became  liable  on  her  covenant  in  the  mort| 
Admitting  that  the  father  was  entitled  to 
daughter  until  she  was  21,  that  happen 
since  then,  if  her  story  is  true,  she  has  j 
so  happens  that  the  mortgage  to  Scott  i* 
1906.     The  assignment  of  the  agreement 
and  deed  from  the  company  6th  June.     T 
the  inference  that  Lillian  thought  she  was 
veyance  from  the  company  upon  payme: 
without  any  formal  assignment  of  the  ag 
father.     Her  solicitor   had  ascertained  the 
and  had  prepared  the  mortgage,  before  t 
for  an  assignment  of  the  agreement.     Th 
corroboration  to  Lillian's  evidence  as  to 
this  property.     She  got  no  rent  from  the 
nothing  for  board.     It  is  a  family  matte 
dence  is  available  except  that  of  the  fathe 
place  of  residence  is  nbt  known. 

The  plaintiff  complains  that  having  no  n 
ment  of  the  agreement,  or  of  the  daughto 
misled  and  induced  to  give  the  father  crec 
that  the  father  was  the  owner.  The  agi 
never  registered.  There  was  nothing  to  si 
Tew  had  any  claim.  He  had  formerly  b 
the  public,  apart  from  what  might  be  told, 
change.  The  plaintiff  probably  asked  i 
gave  credit  to  an  extent  he  ought  not  tc 
likely  he  was  misled  by  statements  of  the 

There  is  this  further  to  be  said  about  t 
assignment  of  which  is  attacked.  On  6ti 
date  of  the  assignment,  the  monthly  uu 
1st  May  and  1st  June,  1906,  had  not  be 
terms  of  the  agreement  it  was  in  the  powei 
company  to  say  that  the  agreement  on  thei 
forfeited,  and  that  all  the  money  paid  s 
on   rent.     The  company  were  not  bound 
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of  either  defendant  as  purchaser;  tha^  they  did  recog- 
ie  claim  of  the  defendant  Lillian  M.  Tew  was  an  act 
ulgence  to  her.  If  this  agreement  had  stood,  upon 
sconding  of  James  E.  Tew,  without  any  assignment 
laving  been  made,  the  company  would  not  be  obliged 
>gnize  the  claim  of  any  creditors, 
one  appeared  for  any  creditor  to  make  any  monthly 
at.  If  the  company  had  objected  to  recognize  the% 
.  rights  of  creditors,  and  had  stood  upon  their  legal 
this  property  could  not,  in  my  opinion,  after  these 
ts  and  under  the  agreement,  have  been  reached  under 
cution  against  James  B.  Tew. 

e  action  against  the  defendant  Lillian  M.  Tew  should 
missed  with  costs. 


November  11th,  1907. 

divisional  court. 

ANDRA  OIL  AND  DEVELOPMENT  CO.  v.  COOK. 

and  Misrepresentation — Sale  of  Oil  Leases  to  Syndicate 
?alse  Representations  as  to  Value — Formation  of  Com- 
vy — Assignment  of  Leases  to — Secret  Profits — Promoters 
iccouni — Action  by  Company — Measure  of  Damages — 
ims  of  Individual  Members — Reservation  of  Rights. 

peal  by  defendants  from  judgment  of  Teetzel,  J., 
rar  of  plaintiffs  in  an  action  to  recover  secret  profits 
yy  defendants  in  the  sale  of  oil  leases  to  a  syndicate 
which  was  formed  the  plaintiff  company. 

>  appeal  was  heard  by  Falconbridge,  C.J.,  Brit- 
.,  Eiddell,  J; 

D.  Armour,  K.C.,  and  T.  F.  Slattery,  for  defendants. 
I.  Watson,  K.C.,  and  J.  F.  Edgar,  for  plaintiffs. 

dell,  J.: — This  action  arose  out  of  a  barefaced 
practised  by  the  defendants  Cook  (residing  in  the 
p  of  Marmora,  in  North  Hastings)  and  Boerth  (re- 
n  Detroit.)  Their  victims  were  a  number  of  persons 
ario.     .     .     .     This   fraud   has   been   found  .by   the 


782 


THE  ONTARIO  WEEKLY  REPC 


trial  Judge;  and  before  us  no  attack  w 
findings.  It  appeared  to  me  upon  the  ai 
of  the  matters  pressed  upon  us  for  the  i 
relevancy  to  the  matters  really  in  dispute, 
being :  "  Granted  the  facts  as  found,  can 
ceed?  Suppose  that  the  defendants  did  d 
these  gentlemen,  must  the  relief  given 
appealed  from  necessarily  follow?" 

The  facts  seem  to  be  as  follows.  Cool 
of  certain  "  oil  leases  "  or  an'  option  in 
(it  is  of  no  importance  which.)  He  did  t 
tion  of  selling  out  to  a  company  which  h< 
to  take  over  the  property  and  to  make  a 
He  associated  with  him  Boerth,  who  is  6 
tongue,  and  the  two  laid  siege  to  a  nui 
Cook's.  Cook  and  Boerth  represented  ti 
valuable  oil  leases,  and  invited  these  "  f r 
form  a  syndicate  with  them,  paying  $1,00( 
a  company  to  take  over  these  oil  leases, 
of  the  grossest  fraud  in  their  statement 
paid,  giving  a  figure  which  was  much  in 
amount  paid  or  to  be  paid.  The  frien 
glowing  prospects  held  before  their  eye* 
$1,000,  and  thereby  became  a  member  of 
entitled  to  a  one-twentieth  interest  in  the 
were  defrauded  and  cheated  by  the  defem 
effect  was  that,  after  the  payment  by  eem 
$1,000,  he  became  a  cestui  que  trust  of  C< 
acquired  or  to  be  acquired  by  him.  Af  tei 
scriptions  had  been  obtained,  Cook  start 
"  struck  oil." 

Then  about  31st  August,  1905,  a  meet 
Rossin  House  (Toronto)  by  the  member 
or  some  of  them,  to  take  steps  to  form  a 
meeting  false  and  fraudulent  statements 
Cook  and  Boerth  as  to  the  price  of  the  o 
statements  apparently  accepted  as  true  by 
A  committee  was  selected  to  form  the 
this  committee  being  composed  of  Cool 
against  whom  no  imputation  is  made, 
tained  11th  October,  1905,  upon  the  appl 
sons  named  by  Mr.  Edgar,  but  having  n< 
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t  in  the  concern — they  were  merely  selected  for  the 

constitution  of  the  company, 
a  meeting  of  the  board  of  directors  of  the  company 

13th  November,  1905,  an  indenture  of  assignment 
es,  dated  30th  November,  1905,  by  Cook  to  the  com- 
mas read  to  the  meeting. 
s  assignment  recited  that  Cook  was  the  holder  of 

leases  as  trustee  for  himself  and  19  other  persons 
g  them);  that  he,  at  the  request  and  with  the  ap- 

of  the  said  persons,  had  agreed  to  sell,  etc.,  these 
to  the  company  for  $60,000,  to  be  paid  by  the  issue 
10  persons  (including  Cook)  of  600  fully  paid  up  shares 
D  each,  in  equal  proportions,  i.e.,  30  shares  to  each; 
en  the  indenture  went  on  to  assign  over  the  leases  to 
npany. 
>n  this  indenture  being  read,  the  directors  passed  a 

No.  3,  which  recites  that  "  Cook  is  the  holder  in 
of    certain    oil    and   gas   leases    .     .     .,"    and    that 

holds  the  said  leasesi  in  trust  for  himself  and  the  f ol- 
persons  in  equal  shares,  namely  (naming  them);  and 
Cook,  at  the  request  and  with  the  approval  of  the  said 
ersons,  has  agreed  to  sell  ...  to  the  company 
or  .  .  $60,000,  to  be  paid  by  the  issue  to  the  said 
sons,  including  the  said  Cook,  of  600  fully  paid  up 
shares  of  $100  each,  in  equal  proportions,  that  is 

30  of  such  shares  to  each  of  the  said  persons,"  and 
arid  Cook  has  .  .  assigned,"  etc.  The  by-law  then 
I  that  30  fully  paid  up  shares  should  accordingly  be 
to  each  of  the  20  named  persons. 
3  stock  to  be  issued  was  fixed  at  $60,000,  instead  of 
),  as  had  been  originally  intended,  because,  as  Mr. 
tells  us,  they  had  discovered  oil,  and  consequently  it 
lought  that  the  leases  which  with  oil  undiscovered 
orth  $20,000,  with  oil  discovered  were  worth  3  times 
?h.  It  would  seem  that  everything  in  the  way  of 
g  the  company,  making  contracts  .  .  for  and  in 
ne  of  the  company  with  Cook,  the  by-laws  passed,  etc., 
ne  at  the  direction  of  Mr.  Edgar. 
»  leases  having  cost  a  much  less  sum  than  represented 

defendants,  and  they  having  made  up  for  and  pre- 
at  the  meeting  of  the  syndicate  a  false  and  fraudulent 
?nt  of  such  cost,  what  are  the  rights  of  the  parties? 
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While  it  is  manifest  from  the  evidei 
intention  oi  Cook  from  the  beginning 
to  take  over  the  leases,  and  while  the  re 
to  his  victims  indicated  this,  it  may  no 
that  he  must  account  for  secret  profits. 

The  receipts  read :  "  Eeceived  from 
one  thousand  dollars  in  payment  for  a  or 
in  certain  oil  leases  consisting  of  2,647 
located  in  the  county  of  Essex,  Ontario, 
on  or  before  the  first  day  of  September 
oil  development  company,  absorbing   th 
oil  leases,  and  to  give  to  the  said     .     . 
authorized  by  the  said  prospective  com; 
to  a  one-twentieth  interest  in  said  compai 

I  take  it  that,  all  that  was  done  in  fc 
being  done  in  pursuance  of  the  agreen 
receipts,  Cook  not  objecting,  but  himsel 
committee,  the  company  must  be  consid* 
formed  by  Cook.  Had  he  objected  to 
formed  as  it  was,  the  case  might  be  di 
circumstances,  he  must  be  held  to  have  i 
in  performance  of  his  contract  set  out  i 
I  consider  it  a  matter  of  perfect  indiffere 
nominal  shareholders  and  nominal  diree 
act  for  the  company.  Cook  then  was 
so  far  a  "promoter"  of  the  company;  i 
distinguish  this  case  in  principle  from  G 
[1900]   A.  C.  240.     .     .     . 

]In  re  Lady  Forrest  Gold  Mine,  [190: 
guished.] 

In  the  case  now  under  consideration 
all  the  evidence,  that  there  was  the  gros 
upon  those  who  were  expected  to  form 
upon  the  formation  of  the  company1  th 
sentations  were  continued  to  the  direct* 
in  that  they  were  mere  figure  heads,  and 
Cook,  the  tort-feasor,  and  Edgar,  his  in 

But  this  resulted  in  the  sale  to  the  c 
not  of  Cook  and  Boerth,  but  of  a  synd 
including  these — and  consequently  (as  re 
the  gain  to  Cook  and  Boerth  was  not  th 
the  pretended  and  actual  price  of  the 
tional  portion  thereof. 
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it  they,  then,  account  for  the  whole  difference  in  price  ? 

so.  It  was  their  clear  duty  as  trustees  to  have  dis- 
Lhe  whole  transaction.  Instead  of  that,  they  neglect 
ty  and  induce  the  company  to  purchase  property  m 
Q  bought  for  $20,000,  which  really  coat  much  lees, 
^a-ure  of  damages  in  that  case  would  be  the  loss  to 
ljjaTiy,  and  that  is  the  difference  in  value  of  the  leases 

and  as  represented.  The  value  in  fart,  in  the  ab- 
f  other  evidence,  is  the  price  paid,  and  therefore  tlie 
int  Cook  should  pay  the  difference  between  the  $30, J 
^resented  value  and  the  actual  amount  paid  for  the 
originally.  In  the  circumstances  of  this  case,  no 
e  should  now  be  allowed  as  to  the  value  of  the  leases 


r.  Sims,  [1894]  A.  C.  654.  may  be  looked  at  as 
ing  some  remarks  not  inapplicable   here. 

ave  read  the  many  caste  cited  by  counsel  and  some 
hut  I  find  nothing  authoritatively  laid  down  opposed 
conclusions* 

addition  to  the  claim  of  the  company,  it  may  well  be 
ch  of  the  persons  defrauded  has  a  cause  of  action. 
not  the  same  cause  of  action  m  that  of  the  company, 
?  trial  Judge  WAG  right  in  not  giving  relief  of  that. 
?r  in  this  action.  But  the  damage  tc  those  will  not 
rily  be  made  good  by  the  payment  to  the  company, 
nay  have  ^old^  or  ihere  may  be  other  eii cumstances. 
>re  the  judgment  should  have  expressly  provided  that 
vitbout  prejudice  to  any  action  to  l>e  brought  by  any 
liming  to  have  been  defrauded.  The  position  of 
eanot  lie  successfully  distinguished  from  that  of 
hey  were  partners  in  this  fraudulent  scheme. 

tk  the  modification  mentioned,  the  judgment  below 
ie  aifirrned,  and  the  appeal  dismissed  with  costs. 

rroN,  J.,  gave  reasons  in  writing  for  the  same  con- 
CONBHfdge,  O.J.,  aba  concurred. 


786 


THE  ONTARIO  WEEKLY  REPi 


Cartwright,   Master. 


Nove 


CHAMBERS. 

HABCOUKT  v.  BTJBN 

Executor — Renunciation  of  Probate  — 
dling — Action  on  Promissory  Note  Si 
as  Executor — Personal  Liability — Lea 
tional  Appearance. 

Motion  by  defendant  to  set  aside  th< 
and  service  thereof,  or  for  leave  to  enter  a 
ance. 

W.  H.  Blake,  K.C.,  for  defendant. 
W.  H.  Price,  for  plaintiffs. 

The  Master: — The  defendant  is  si 
the  will  of  his  brother.  He  moves,  "pe 
executor,"  before  appearance.     .     .     . 

One  J.  W.  Burns  died  on  12th  KTove 
made  a  will,  of  which  the  defendant  was 
He  never  took  out  letters  probate,  th< 
that  he  had  made  application  therefor,  i 
ary,  1907,  he  executed  a  formal  renunc 
to  have  been  filed  in  the  Surrogate  Cou 
wards.  Thereupon,  at  the  request  of  tt 
administration  with  the  will  annexed  v 
Toronto  General  Trust  Corporation.  1 
done,  the  defendant  on  18th  December,  1 
sory  note  to  the  plaintiff  for  $2,000,  whi< 
cutor  of  J.  W.  Burns.  This  on  21st  < 
renewed  in  like  form,  and  the  renewal 
herein.     .     .     . 

It  was  argued  for  the  plaintiffs  tha 
had  intermeddled,  he  could  not  be  aft 
renounce:  Jackson  v.  Whitehead,  3  Phill 
slight  act  of  intermeddling  with  the  i 
an  executor  from  afterwards  renouncing 
in  Cummins  v.  Cummins,  3  Jo.  &  Lat. 
for  the  plaintiffs  also  referred  to  Will 
10th  Eng.  ed.,  p.  199,  to  the  same  effect 
a  renunciation  is  not  effective  until  re< 
until  then  it  may  be  withdrawn.     Went 
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p.  91-94,  was  cited  as  shewing  what  is  such  an 
Uing  as  will  preclude  an  executor  from  afterwards 
ig.    To  the  same  effect,  it  was  contended,,  is  the 

of  North,  J.,  in  In  re  Stevens,  [1897]  1  Ch.  422, 
[1898]  1  Ch.  162  (see  p.  171). 
11  he  for  the  plaintiffs  to  consider  whether  they 
>t  apply  to  have  the  grant  to  the  Toronto  General 
:>rporation  revoked,  and  the  defendant  required  to 
•ate,  or  else  have  the  corporation  added  a&  defend- 
iis  action.  It  is  not  shewn  whether  the  acts  of  the 
t  were  known  to  the  Judge  of  the  Surrogate  Court, 

of  the  papers  leading  to  the  grant  are  in  evidence 
lotion. 

i  of  these  courses  is  not  taken,  it  will  be  useful,  if 
sary,  for  the  plaintiffs  to  consider  whether  a  recov- 
is  action  in  its  present  form  will  be  of  any  prac- 
jfit  to  the  plaintiffs.    .    .    . 

ms  right  to  allow  the  action  to  proceed  if  plaintiffs 
s,  giving  defendant  leave  to  enter  a  conditional 
ee,  so  as  to  allow  him  to  plead  "  ne  unques  execu- 

have  the  whole  matter  decided  by  a  Court  which 
e  heard  all  the  evidence  to  be  given  on  both  s/des. 
isideration  can  be  proved,  might  not  the  defendant 

personally,  even  if  the  estate  is  not  held  to  be 

lefendant  should  appear  forthwith.  Coats  will  be 
use. 


ight,  Master.  November  13th,  1907. 

chambers. 
MADGETT  v.  WHITE. 

-Addition  of  Defendant — Agent — Authority — Costs. 

m  by  plaintiff  for  an  order  adding  one  Moore  as  a 
fendant. 

.  Phelan,  for  plaintiff. 

Jon  Smith,  for  defendants. 

Master:— The  case  is  ready  for  trial.     .     .     Moore 

agent  for  defendants  in  the  matter  out  of  which 

3n  arose.     .     .     The  statement  of  claim  alleges  that 
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it  was  a  term  of  the  agreement  betwe 
defendants  should  give  plaintiff  indemni 
which  the  Goodison  Co.  might  have  agi 
Moore  represented  that  he  had  authority 
bo  agree.  It  further  states  that  defer 
to  give  such  indemnity,  and  repudiate  ] 
make  any  such  bargain. 

This  statement  of  claim  was  deliver© 
and  it  was  on  account  of  the  repudiate 
ority  before  action  that  the  suit  was  i 
fendants  are,  therefore,  at  a  loss  to  uuk 
was  not  made  a  party  in  the  first  instanc 
red  since  to  make  the  plaintiff  wish  to  hai 

It  was  further  objected  that  this  acti 
brought  by  the  Goodison  Co.,  and  tha 
enough  to  bring  in  Moore  when  that 
Madgett.  It  does  not  concern  us  at  p 
it  is  really.  The  plaintiff  makes  the  gr 
indemnity  part  of  his  agreement,  and 
he  gave  the  notes  now  sought  to  be  rec 

Moore  might  have  been  joined  as 
first  instance,  and  this  would  not  have 
see  judgments  of  the  Chancellor  in   ( 
Manufacturing  Co.,  1  0.  L.  E.  606,  614,  a 
ib.  614.     .     .     . 

This  being  so,  the  only  matter  for 
disposition  of  the  costs.     As  plaintiff  se 
all  along  that  defendants  denied  any 
to  give  a  promi-e  of  indemnity,  I  think  1 
occasioned   by  this  order  should  be   to 
event. 


Anglin,  J.  Nov 

CHAMBERS. 

CANADA  SAND  LIME  BRICK  CO 

Mechanics'  Liens  —  Statement  of  Claim 
Time  for  Filing — Commencement  of  . 
Hon — Statute  and  Rules  of  Court 

Appeal  by  plaintiffs  from  order  of  'k 
ante  686,  striking  out  the  statement  of 
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Proudfoot,  K.C.,  for  plaintiffs. 

A..  McMaster,  Toronto  Junction,  for  defendants. 

lin,  J.: — The  proceedings  are  under  the  Mechanics' 
t  to  enforce  a  claim  for  materials.    The  last  materials 

by  the  plaintiffs  were  furnished  on  30th  May,  1907. 
?s'  lien  was  registered  on  29th  June,  1907.    The  state- 

claim  was  filed  un  23rd  September,  1907. 
ion  24  of  the  Mechanics'  Lien  A<t,  R.  B.  0.  1897 

provides  that  "every  lien  which  has  been  duly  regis- 
ider  the  provisions  of  this  Act  shall  absolutely  cease 

after  the  expiration  of  90  days  after  the  .  .  . 
s  have  been  furnished  or  placed  .  .  >  unless  in 
ntime  an  action  is  commenced  to  realize  the  claim," 

ion  31  provides:  (1)  The  liens  created  by  this  Act 
realized  by  action  in  the  High  Court  according  to  the 
procedure  of  that  Court,  excepting  where  the  same 
I  by  this  Act.  (2)  Without  issuing  a  writ  of  sum- 
1  action  under  this  Act  shall  be  commenced  by  filing 
roper  office  a  statement  of  claim  verified  by  alfida- 

the  appellants  it  is  contended  that  tjae  90  days  al- 
'  sec.  24  must  be  computed  exclusively  of  long  vaca- 
•  this  contention  is  correct,  the  statement  of  claim 
vered  in  time;  if  not,  the  lien  had  ceased  to  exist 
me  the  statement  of  claim  was  delivered, 
r  Eule  of  the  Supreme  Court  of  Judicature  No.  352, 
of  long  vacation  is  to  be  excluded  in  computing 

>  appointed  or  allowed  by  the  Rules  for  filing  plead- 
he  time  in  this  case  is  appointed  not  by  a  Rule, 
atute.    Rule  352,  therefore,  has  no  application. 

351  prohibits  the  delivery  of  pleadings  in  long 
except  by  consent  or  direction  of  the  Court  or  a 
I  am  informed  that  the  practice  in  the  central 
to  receive  and  file  statements  of  claim  under  the 
is*  Lien  Act  during  long  vacation  without  such 
r  direction.  Apsuming  that  Rule  351  would  other- 
ipplicable,  sec.  31  excludes  its  application,  if  the 

>  or  practice  prescribed  by  that  Rule  is  varied 
atute.  The  statute  prescribes  for  the  commence- 
mechanics'  lien  actions  a  period  of  90  days  with- 
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out  regard  to  vacations.  This  provisic 
involves  such  a  variation  of  the  procedu 
in  regard  to  delivery  of  pleadings  as  n< 
the  application;  of  Rule  351  to  pleadings  < 
Act.  (Were  Rule  351  applicable,  hav 
unqualified  terms  of  sec.  24  of  the  A 
would,  in  my  opinion,  be  bound  to  obto 
sent  of  the  defendant  or  the  direction  < 
filing  of  his  pleading  during  vacation,  ai 
fault  claim  to  have  the  time  prescribed  t 
In  my  opinion,  the  decision  of  the 
right,  and  the  appeal  must  be  dismissed  i 


Anglin,  J. 


Nov] 


CHAMBERS. 

REX  v.  FARRBLL. 


Liquor  License  Act  —  Conviction  as  fo 
Sentence  to  k  Months'  Imprisonmen 
charge  under  Habeas  Corpus — Eight 
hind  Conviction  Regular  on  Us  Fa 
Police  Magistrate — Clerical  Error  in 
Comfrnitment — No  Recorded  \Ev$den* 
Prior  Conviction — Provision  of  Act  . 
to  be  Taken  down  in  Writing — Admisi 
Variance  between  Information  and  < 
ant  not  Allowed  Fair  Opportunity  to 
Refusal  of  Adjournment. 

Motion  by  defendant,  upon  returns 
corpus  and  certiorari,  for  his  discharge  1 
common  gaol  of  the  county  of  Peel,  uni 
Robert  Crawford,  police  magistrate  for  t 
ton,  for  selling  liquor  without  a  licens 
conviction  for  a  similar  offence.  The  de 
ced  to  4  months'  imprisonment  as  for  a 
based  his  claim  for  discharge  upon  the  f< 

(1)  That  the  police   magistrate   for 
jurisdiction,  the  offence  being  charged  a 
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in  the  township  of  Toronto,  and  without  the  limits 

town  of  Brampton. 

rhat  the  warrant  of  commitment  under  which  the 

•  is  held  hears  date  7th  October,  1907,  whereas  the 

tion  upon  which  the  conviction  is  based  was  laid 

h  October,  and  the  conviction  bears  date  9th  October. 

That  upon  the  papers   returned  there  appears  no 

»  of  a  former  conviction. 

That  the  inquiry  as  to  a  former  conviction  took  place, 

I,  before  the  defendant  had  been  found,  guilty  upon 

q  pending  charge. 

That  he  was  not  allowed  a  fair  or  reasonable  oppor- 

to  make  his  defence. 

F.  Blain,  Brampton,  for  defendant. 

L  Cartwright,  K.C.,  for  the  Attorney-General. 

jlin,  J.: — The  following  facts  are  established  by  the 
3  before  me: — 
information    as   originally    laid    appears    to   have 
offences  committed  in  the  township  of  Toronto  on 
7th  October.    The  summons  served  upon  defendant 
afternoon  of  8th  October  required  him  to  answer  on 
ct  day  a  charge  laid  in  these  terms.     Upon  being 
the  defendant  immediately  telegraphed  his  solicitor, 
rin,  notifying  him  that  he  wished  him  to  attend  at 
unpton  court  house  on  the  following  afternoon,     ln 
e  received  a  telegram  requesting  him  to  meet  Mr. 
t  Brampton  in  the  morning.    He  did  so,  and,  having 
>r  the  first  time  informed  Mr.  Blain  of  the  nature 
charge  laid  against  him,  learned  that  it  would  be 
ble  for  Mr.  Blain  t6  attend  in  the  afternoon,  owing 
evious  engagement  requiring  his  presence  in  the  city 
>nto.    Mr.  Blain  explained  to  the  defendant  the  steps 
it  would  be  necessary  to  take  to  properly  present  his 
»,  including  having  an  analysis  made  of  the  beverages 
him,  in  order  to  shew  that  they  were  non-intoxicat- 
e  defendant  contending  that  he  had  sold  only  "  local 
beer,"  which  he  alleged  to  be  non-intoxicating.    Mr. 
ind  the  defendant  then  attended  on  the  police  magis- 
ind  Mr.  Blain  explained  to  him  the  reasons  why  he 
be  unable  to  be  present  at  the  trial  in  the  afternoon, 
ly,  in  any  event,  he  could  not  be  prepared  to  proceed 
le  defence  at  the  time  appointed,  and  requested  an 
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adjournment  to  afford  an  opportunity  oi 
defence.  Mr.  Blain  urged  the  magisti 
telephone  to  Mr.  Ayearst,  the  provincial 
prosecuting,  notifying  him  that  the  pr 
go  on  at  the  time  appointed,  and  would 
magistrate  refused  to  communicate  wil 
declined  to  consent  to  any  adjournment 
leave  town  immediately,  Mr.  Blain  the 
defendant  a  letter  addressed  to  Mr.  A3 
him  the  position,  and  asking  him  in  fai 
adjournment,  expressing  his  willingnes 
future  date  which  might  suit  the  convei 
cutor  and  the  magistrate. 

The  defendant  attended,  pursuant  to 
upon  him,  at  the  court  hou3e  in  Bramp 
the  afternoon  of  9th  October,  1907. 
Blain's  letter  to  Mr.  Ayearst.  He  agaii 
journment.  The  magistrate  refused,  an 
explanation  of  the  defendant  that  he  ha 
his  case  or  advise  him,  the  magistrate  a 
get  a  lawyer  for  him.  He  then  left  th< 
return  informed  the  defendant  that  A 
citor  of  Brampton,  would  be  present  in 
that  he  could  have  Mr.  Morphy  act  for 

When  Mr.  Morphy  appeared,  the  dei 
him  his  desire  for  adjournment.  Mr. 
an  adjournment,  which  the  magistrate 
upon  Mr.  Morphy  persisting  in  his  demj 
ment,  the  magistrate  offered  to  grant  ai 
payment  of  costs  of  the  day,  which  he  1 
$10.  The  magistrate  says  in  his  affidavii 
proceeded  with  the  case  rather  than  pa 
The  defendant,  on  the  contrary,  says  tt 
willingness  to  pay  the  $10  rather  thai 
trial  on  that  day,  but  that  the  magistra 
his  (defendant's)  readiness  to  pay,  then 
the  case,  and  directed  the  trial  to  proce 

Mr.  Morphy,  for  the  defendant,  too 
inf  orai  at  ion  upon  which  the  magistra 
which,  as  it  appears,  as  then  framed,  el 
fendant  had  committed  the  offence  of  se 
a  license  "  between  the  1st  and  8th  days 
Thereupon   the   information   was  change 
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endant  with  selling  intoxicating  liquor  without  license 
I  October,  1907.  Notwithstanding  this  amendment^ 
he  making  of  which  the  defendant  again  pressed  for 
mrnment,  representing  that  with  the  date  thus  fixed 
d  produce  a  witness  who  could  give  material  evidence 
behalf,  the  magistrate  refused  to  adjourn,  and  pro- 
with  the  trial. 

>  evidence  taken,  was  sufficient  to  warrant  a  conviction 
ling  liquor  without  a  license.  The  notes^  however, 
rned,  disclose  nothing  in  regard  to  any  prior  eonvic- 
rhe  magistrate  makes  affidavit  that  after  he  had  found 
ant  guilty  he  asked  him  whether  he  had  been  pre- 
convicted  of  a  similar  offence,  to  wit,  on  30th  March, 
and  that  the  defendant  then  admitted  that  he  had 
reviously  so  convicted.  The  magistrate  adds  that  this- 
ion  was  not  reduced  to  writing,  and  was  inadver- 
amitted  from  the  evidence.  The  defendant,  however,, 
tat  "  immediately  after  I  gave  my  evidence,  and  be- 
lything  further  was  done  by  the  magistrate,  r  was 
by  .  .  the  magistrate-  if  I  had  been  previously 
ed,  no  time  being  mentioned  m  to  when  I  was  con- 
and  I  denied  having  been  formerly  convicted,,  wtiere- 
ohn  D.  Orr,  license  inspector  for  the  county  of  Peel, 
led  as  a  witness  ami  sworn,  and  some  questions  asked 
ad  I  was  then  asked  what  I  had  to  say  to  that,  and 
tot  reply/' 

John  Ayearst  make>  affidavit  corroborating  the  mag- 
as  to  the  defendant,  having  declined  to  accept  an  ad- 
ent  on  payment  of  $10  and  as  to  his  admission  of 
ous  conviction.  Except  upon  these  two  pointy,  the 
t  of  the  defendant  as  to  what  took  place  before  and 
his  trial  is  uncontradicted, 

information  returned  with  the  papers  refers  to  the 
conviction  of  the  defendant  as  a  conviction  for  hav- 
nlawfully  sold  intoxicating  liquor,"  The  conviction 
i  refers  to  the  former  conviction  as  a  conviction  for 
ei  unlawfully  sold  intoxicating  liquor  without  the 
therefor  by  law    required." 

nsel  for  the  Crown  eon  tended  that  the  conviction 
rl  being  upon  it*  face  regular  and  sufficient,  the 
hould  not,  on  a  motion  for  discharge  under  habe;in 
go  behind  the  conviction  and  consider  the  sufficiency 
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of  the  evidence  to  support  it.     While 
many  authorities  that  the  Court  will  not 
re-hear  the  case  or  weigh  the  evidence  o 
some  of  the  same  authorities  it  is  clear 
ihe  Court  will  examine  the  depositions 
any   evidence   to   sustain  the   convictio 
found,  will  discharge  the  prisoner,  "sin 
able  that  a  person  should  not  be  detail 
conviction  which  would  be  quashed  if 
Court  in  another  form/'     Of  these  authc 
io  refer  to  Regina  v.  St.  Clair,  27  A.  '. 
the  sentence  that  I  have  quoted  is  taker 
Ex   p.  McEachern,  17  C.  L.  T.  Occ.  N. 
10  0.  L.  R.  718,  6  0.  W.  B.  746,  10  Can 

Indeed,  our  statute  authorizing  the 
certiorari  in  aid  of  habeas  corpus  (R.  S. 
5)  states  the  object  of  conferring  this  i 
Court  may  view  and  consider  the  eviden 
viction,  and  all  the  proceedings,  to  the 
ciency  thereof  to  warrant  the  confine  n 
mined.  Without  authority,  the  very  la 
actment  would  seem  to  require,  when  p; 
turned  pursuant  to  the  certiorari,  tha 
look  into  them,  and  should,  if  it  finds 
and  insufficient  to  justify  the  commitme 
and  depositions  inadequate  to  sustain  tl 
the  discharge  of  the  prisoner. 

There  does  not  appear  to  be  any  sim: 
sion  in  England,  and  there  the  return  o: 
lar  ini  form  and  on  its  face  valid  and 
there  be  a  question  of  jurisdiction,  a  coi 
motion  for  discharge  on  habeas  corpus. 
similar  statutory  power  exists  in  the 
Court  fully  accounts  for  the  decision  in 
nier,  12  S.  C.  R.  113. 

(1)  Robert  Crawford  .  .  is  police 
town  of  Brampton.  H.  H.  Shaver  . 
trate  for  the  township  of  Toronto,  in  v 
charged  to  have  been  committed.  The 
that  Mr.  Crawford  sat  at  the  request  of  1 
Mr.  Crawford's  jurisdiction  to  try  the  < 
open  to  question:  R.  S.  0.  1897  ch.  87,  s 
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.  Holmes,  14  0.  L.  E.  124,  127,  9  0.  W.  R.  750;  R. 
1897  ch.  245,  sees.  97,  101. 
I  cannot  regard  the  dating  of  the  warrant  of  com- 
nt  as  of  7th  October  as  anything  more  than  a  mere 
r  clerical  error.  This  certainly  would  not  warrant  the 
rge  of  the  prisoner  held  under  the  warrant.  The  error 
e  only  appears  upon  examination  of  the  conviction  re- 
l  to  the  writ  of  certiorari,  arid  is  such  that  no  Court 
[  hesitate  to  permit  it  to  be  cured  by  amendment. 
!  Section  99  of  the  Liquor  License  Act  (R.  S.  0.  1897 
5)  requires  that  "  the  justices  shall  in  all  cases  reduce 
iting  the  evidence  of  the  witnesses  examined  before 
and  shall  read  the  same  over  to  such  witnesses,  who 
sign  the  same."  The  Ontario  Summary  Convictions 
t.  S.  0.  1897  ch.  90,  prescribes  that  magistrates  trying 
es  against  Ontario  statutes  shall,  as  to  procedure  and 
mduct  of  the  Court,  comply  with  the  requirements  of 
>minion  Criminal  Code  respecting  summary  convictions. 
e  Criminal  Code,  sec.  721  (3)  and  683,  the  magistrate 
aired  to  put  the  evidence  taken  by  him  in  writing, 
r  the  first  offence  of  selling  liquor  without  a  license 
fender  is  liable  to  a  maximum  penalty  of  $100  and 
and  is  liable  to  imprisonment  only  in  default  or  pay- 
for  a  second  offence  he  must,  on  conviction,  be  sen- 
l  to  4  months'  imprisonment:  R.  S.  O.  1897  ch.  241, 
Z.  The  proof  of  the  prior  conviction  is,  therefore,  of 
;most  importance  when  a  charge  is  laid  as  for  a  second 
e.  In  fact  such  proof  is  essential  to  the  jurisdiction 
i  magistrate  to  impose  imprisonment.  Having  regard 
>  requirements  as  to  taking  the  evidence  in  writing, 
,  I  think,  clearly  the  duty  of  the  magistrate  to  put  in 
g,  as  part  of  the  evidence  in  this  case,  the  admission 
\  accused  or  the  testimony  of  the  inspector,  Mr.  Orr, 
ever  it  was — upon  which  he  found  that  the  accused  had 
previously  convicted  of  a  similar  offence.  The  return 
that  he  failed  to  do  so.  It  would,  in  my  opinion,  be 
unsafe  to  permit  the  evidence  returned  to  be  supple- 
d  here  by  affidavits  of  the  magistrate  and  the  prosecu- 
te what  evidence  was  given  or  what  admissions  were 
by  the  accused  at  the  trial,  upon  this  vital  matter. 
t  decline  to  do  so. 

the  magistrate  proceeded  as  required  by  the  statute 
O.  1897  ch.  245,  sec.  101),  after  finding  the  accused 
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guilty  upon  the  pending  charge,  he  con 
*  "  whether  he  was  previously  convicted  & 
formation."  In  the  information  return* 
the  allegation  as  to  previous  conviction 
accused  was  formerly  convicted  before  ] 
police  magistrate  for  the  township  of  r 
on  11th  March,  1907,  sold  intoxicating 
fendant,  upon  being  asked  by  the  magi* 
conviction  as  alleged  in  the  information, 
mitted  might  well  have  been  something 
from  selling  without  a  license,  because 
may  be  sold  unlawfully  by  persons  hold 
magistrate  had  no  personal  knowledge  of  t 
as  was  the  case  in  Regina  v.  McGarry,  310 
conviction  had  to  be  either  admitted  or  pr 
competent  evidence.  If,  as  his  affidavit  s 
defendant  "  if  he  had  previously,  to  wit, 
March,  1907,  been  convicted  of  a  simih 
parted  from  the  statute,  in  that  he  inqu 
offence  other  and  different  from  that  alle 
ation.  If  he  followed  the  statute  and  i 
the  prior  conviction  as  alleged  in  tho  i 
tained  an  admission  which  was  entirely 
would  make  it  still  more  dangerous  to  acc< 
affidavit  as  to  what  transpired,  in  the  ab 
which  the  statute  required  him  to  make, 
ence  returned  to  warrant  the  conviction  f 
of  selling  intoxicating  liquor  without  a 
essential  to  support  the  adjudication  of 
4  months.  It  follows  that  the  defendan 
discharge  upon  this  ground. 

(4)  It  is  not  necessary  to  deal  with 
had  the  return  shewn  evidence  or  an  ad 
conviction  for  the  like  offence,  I  should  hi 
accept  the  magistrate's  statement  as  to  sfc 
ings  at  which  such  evidence  or  admissioi 

(5)  Perhaps  the  most  serious  complain 
however,  is  that  he  was  not  allowed  fair  o 
tunity  to  make  his  defence.  His  state m 
at  which  he  was  served — his  inability  to  ] 
ance  of  his  own  solicitor — his  repeated  t 
journment — the  refusal  of  the  magistrate 
time — stand  uncontradicted.     The  offer  n 
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to  grant  an  adjournment  on  payment  of  $10 — even  if 
withdrawn,  as  the  accused  swears  it  was — scarcely  re- 
3  consideration.  The  defendant  was  served  on  one  af  ter- 
in  Streetsville  to  answer  a  charge  on  the  next  after- 
in  Brampton.  His  solicitor  was  unavoidably  absent, 
•roposed  defence,  if  honest,  required  an  analysis  of  the 
ages  he  had  sold  to  support  it.  These  facts  were  all 
ited  to  the  magistrate.  Upon  the  opening  of  the  trial 
aformation  which  the  defendant  had  been  summoned 
swer,  and  which  charged  two  offences,  in  contravention 
.  710  (4)  of  the  Code,  was  amended  so  as  to  charge  one 
?e,  and  that  on  a  date  different  from  either  of  the  dates 
A  in  the  summons  served.  The  defendant  was  then  for 
rst  time  made  aware  of  the  actual  charge  which  he  was 
upon  to  meet.  Yet  he  was  refused  even  an  adjourn- 
of  a  few  hours,  and  was  compelled  to  proceed  with  his 
without  witnesses,  without  opportunity  to  present  a 
ee,  apparently  substantial  and  bona  fide,  and  defended 
counsel  chosen  not  by  himself  but  by  the  magistrate 
tried  him. 

ction  713  of  the  Criminal  Code  enacts  that  "  the  person 
>t  whom  the  complaint  is  made  or  information  laid  shall 
nutted  to  make  his  full  answer  and  defence  thereto, 
o  have  the  witnesses  examined  and  cross-examined  by 
3l,  solicitor,  or  agent  on  his  behalf."  And  sec.  104  of 
ntario  Liquor  License  Act  permits  the  amendment  of 
rations  before  judgment  only  upon  the  terms  that  "  if 
•ears  that  the  defendant  has  been  prejudiced  by  sucn 
Iment  .  .  .  the  magistrate  shall  thereupon  adjourn 
aring  to  some  future  day,  unless  the  defendant  wraives 
adjournment/'  The  defendant  was,  in  the  circum- 
s  of  this  case,  entitled  to  a  reasonable  adjournment, 
;  of  grace,  but  as  of  right — not  upon  terms,  but  un- 
ionally.  To  refuse  to  grant  such  adjournment  was  in 
od  deed  to  deny  him  that  opportunity  "  to  make  full 
•  and  defence "  which  the  Code  says  he  shall  have, 
istinction  between  pressing  on  proceedings  so  that  the 
ant  has  no  reasonable  opportunity  to  make  his  de- 
and  refusing  to  hear  a  defence  which  he  offers  to 
is  more  apparent  than  real.  I  have  rarely  heard  of 
erial  authority  being  more  arbitrarily  and  unfairly 
ed  than  it  appears  to  have  been  by  the  police  magis- 
in   this   case.      His   course  was   entirelv   contrary   to 
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the  spirit  which  happily  pervades  the 
justice  in  this  country.  While  inclined, 
to  disregard  trivial  and  highly  technical 
victions,  and,  even  when  obliged  to  quas 
tect  magistrates  when  they  err  throu, 
while  honestly  endeavouring  to  dischai 
the  best  of  their  ability,  Superior  Court 
ance  such  a  lack  of  fairness  and  such  a 
rules  of  elementary  justice  as  these  pi 
To  permit  the  confinement  of  the  def< 
"would,  under  the  drcumstances,  be  c 
justice  and  to  the  principles  of  our  lav 
10  0.  R.  727,  733. 

An  order  will  issue  for  the  dischar 
from  custody. 


ANGLlfc,  J. 


Nov 


WEEKLY  COURT. 


Re  SILVERTHORK 


Will — Construction — Devise — Life  EstaU 
Disposition  of  Proceeds. 


Motion  by  the  executors  for  the  op 
upon  the  construction  of  the  following 
will  and  testament  of  James  F.  Silvertb 

"To  my  dear  wife  Elizabeth  A.  Sib 
devise  all  my  personal  estate  of  every 
own  use,   and  that  my  landed  propert 
that  may  be  coming  due  on  the  Samuel  S 
shall  be  disposed  of  after  the  death  of 
be  made  into  15  parts,  of  which  15  par 
shall  receive  two-fifteenth  parts  and  eac 
one-fifteenth  part,  and  that  for  as  long  a 
A.  Silverthorn  lives  she  shall  have  the 
property,  and  either  use  it,  rent  it,  or 
money  as  she  thinks  best." 

W.  E.  Middleton,  for  the  executors. 
W.  H.  Blake,  K.C.,  for  Elizabeth  A, 
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glin,  J.: — The  absolute  title  of  the  widow  to  the 
il  property  is  admitted.  As  to  the  Samuel  Silver- 
mortgage  it  was  conceded  by  counsel  for  Mrs.  Eliza- 
ilverthorn  that  she  took  only  the  income  thereof  for 
Phe  question  for  consideration  is  as  to  the  disposition 
f  the  landed  property. 

Blake,  for  the  widow,  asks  a  declaration  that  she  is 
L  absolutely  to  this  property.  On  the  other  hand, 
ddleton,  representing  the  executors,  submits  that  she 
kes  a  life  interest  in  it.  I  have  examined  In  re  Jones, 
v.  Eichards,    [1898]    1    Ch.   348,  Lloyd   v.   Tweedy, 

1  Ir.  R.  5,  In  re  Richards,  Uglow  v.  Richards,  [1902] 
%  and  In  re  Tuck,  10  0.  L.  R.  309,  6  0.  W.  R.  150, 
y  counsel.   I  have  also  considered  Espinasse  v.  Luffing- 

Jo.  &  Lat.  186,  In  re  Bush,  [1885]  W.  N.  61,  and 
Pounder,  56  L.  J.  Ch.  113.  As  pointed  out  in  more 
le  of  these  cases,  this  testator,  when  desirous  of  mak- 

absolute  gift  of  property,  knew  how  to  do  so,  as 
ed  by  his  disposition  of  the  personal  estate, 
re  it  not  for  the  concluding  words  of  the  devise  of 
Jty — that  she  may  "sell  (it)  and  u«e  the  money  as 
nks  best,"  there  would  be  no  room  for  the  conten- 
iat  the  widow  has  more  than  a  life  interest  in  the 
property.  Mr.  Blake,  however,  argues  that  the  right 
ler,  as  he  puts  it,  to  use  the  money  arising  from 
e  of  the  really  as  she  thinks  best,  is  inconsistent 
ly  limitation  upon  her  interest  in  the  property  itself, 
s  a  cardinal  rule  of  construction  that  effect  must  be 
if  possible,  to  every  disposition  of  property  made  by 
tor;  that  no  words  of  disposition,  no  portions  of  a 
e  to  be  rejected  or  deemed  inoperative,  if  it  is  pos- 
3y  putting  upon  other  portions  of  the  documents 
isonable  construction,  to  remove  apparent  inconsist- 
uad  make  them  effective.  If  the  contention  presented 
df  of  the  widow  is  to  prevail,  the  careful  directions 
testaor  as  to  the  disposition  of  his  landed  property 
is  wife's  death,  and  its  division  into  15  parts,  of 
he  sons  shall  receive  each  two-fifteenth  parts  and  the 
its  one-fifteenth  part,  would  be  entirely  ineffectual 
perative.  It  is  impossible  to  suppose  that  if  the  tos- 
tended  to  give  to  Elizabeth  A.  Silverthorn  the  entire 

in  his  landed  property,  he  should  have  made  this 

disposition  upon  the  assumption  that  there  would 
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still  be  some  remaining  interest  in  t 
might  in  that  event  be  the  subject  of 
self.  As  pointed  out  in  several  of  the  c 
disposition  in  favour  of  the  sons  and 
repugnant  and  invalid  for  uncertainty, 
as  intended  to  operate  only  upon  such  p 
received  from  the  sale  of  the  landed  pr 
as  might  remain  after  the  death  of  Eliza 
she  having  the  right  to  use,  in  her  untr 
any  part  of  such  capital.  This,  therefoi 
tion  to  be  favoured. 

If  the  words  "  as  she  thinks  best "  Ti 
made  of  the  money  arising  from  the  sj 
might  be  difficult  to  maintain  that  the 
not  absolute.  These  words,  however,  d< 
late  to  the  use  to  be  made  of  the  money, 
relate  to  the  widow's  option  to  use  the 
to  rent  it,  or  to  sell  it.  Any  one  of  tl 
do  "as  she  thinks  best,"  and  this  qui 
her  own  interest  being  a  life  interest  onl 
of  sale  she  is  given  the  use  of  the  mora 
of  not  selling  she  is  given  the  use  of  t 
testator  apparently  applies  the  word  "  u 
proceeds  of  the  sale  of  the  land,  standin 
land  itself — in  the  same  way  as  he  ap 
The  widow,  I  think,  is  limited  to  thi 
income  to  be  derived  from  the  invest 
should  she  sell  the  land,  her  discretion  $ 
ner,  and  kind  of  investment  being  appi 
As  already  pointed  out,  it  is  impossible 
tion  in  favour  of  Elizabeth  A.  Silverthc 
property  in  any  other  way  without  reje 
operative,  the  preceding  disposition  in 
and  daughters. 

For  these  reasons,  in  my  opinion,  t] 
both  A.  Silverthorn  in  the  landed  pro 
clared  to  be  a  life  interest  only,  with 
land,  if  she  so  desires,  and,  in  that  eve: 
the  proceeds  as  she  deems  best,  and  enj< 
able  therefrom  during  her  life.  Costs 
out  of  the  estate,  those  of  the  executors 
and  client. 


i,  J.  November   15th,   1907. 

CHAMEiERS. 

Re  ARGLES. 

-Custody — JmtA  hfhn>t:n  Parents — W&lftfre  of  Child 
ustody  Awarded  to  Mother— Tennis — Access  of  Father 
osts — Direction  for  Sealing  up  of  Papers. 

tion  by  the  mother  of  the  infant  Marion  G.  Aiglea 
order  awarding  her  the  custody  as  against  the  appli- 
rosband,  the  father  of  the  child, 

rge  Bell,  for  petitioner. 

).  Montgomery,  for  respondent, 

;lin,  J.: —  .  .  .  While  I  entertain  no  doubt  as 
proper  conclusions  upon  the  issues  of  fact  presented, 
in  from  formulating  my  findings,  solely  because,  if 
;d,  they  must  unavoidably  reflect  seriously  upon  the 
character,  the  habits  of  life,  and  the  conduct  of  the 
ent.  The  possibility  of  an  appeal  from  the  order 
[  shall  pronounce  would  afford  tin*  only  reason  for 
ther  expression  of  my  views  upon  the  evidence,  But 
dilate  tribunal  dealing  with  this  evidence,  all  upon 
»,  will  have  the  same  opportunities  rind  facilities 
have  for  forming  a  correct  appreciation  of  it. 

welfare  of  the  child— in  this  case  a  girl  8  years  of 
the  supreme  consideration  in  determining,  as  he- 
ather and  mother,  who  are  living  apart  and  whose 
liffer,  to  which  parent  its  custody  shall  I."-  intrusted: 
ng,  29  0.  R.  6f>5;  Be  Davis.  85 "6.  R,  579;  the  *el- 
the  child  in  the  largest  and  widesl  scii&e  of  the 
e  McGrath,  [1803]  j  Ch.  143. 

ongh  Dr.  Fisher,  her  own  physician,  had  already 
that  the  petitioner  is  now  mentally  pane  find  in  a 
of  health  to  he  intrusted  with  ihe  en  re  of  her  child; 
ri  cautela,  the  petitioner  having  been  for  some  two 
903-05)  a  patient  in  the  Mimieo  Asylum   for  the 
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Insane,  I  asked  for  a  report  from  Dr.  ] 
ent  of  that  institution,  upon  her  presei 
eminently  satisfactory  report,  shewing 
has  been  most  thorough,  Dr.  Beemer  s1 
reason  to  doubt  Mrs.  Argles's  present 
ness  from  a  medical  point  of  view  to  t 
care  of  her  child. 

Upon  the  material  now  before  me  I 
that  the  care  and  custody  of  her  daugh 
safety  be  committed  to  the  petitioner, 
tied  that  the  father  is  not  a  suitable  p 
the  responsibility  of  caring  for  and  supe 
of  this  young  girl.  His  past  conduct  i 
sion.  His  present  mode  of  life — withor 
a  mere  lodger  in  a  boarding  house — i 
The  age  and  sex  of  the  child  but  coi 

The  child  will  now  be  delivered  to 
order  will  issue  that  she  shall  have  its 
ority,  subject  to  further  order.  Provisii 
'  the  father  shall  have  access  to  the  chile 
of  seeing  it  at  the  home  of  the  mothe] 
such  time  as  may  suit  her  convenience  : 
each  week.  The  material  now  before 
cient  to  enable  me  to  pronounce  any 
payments  by  the  father  for  the  main 
Leave  will,  however,  be  reserved  to  th 
at  any  time  for  such  an  order. 

The  respondent  must  pay  the  peti 
application,  including  Dr.  Beemer's  fee 
report  made  pursuant  to  my  direction. 

In  the  interests  of  the  child  I  din 
filed  in  connection  with  this  application 
hear  in  camera — be  now  sealed  up  by  tl 
and  forwarded  to  the  central  office, 
under  seal  unless  required  for  use  on 
order,  or  for  future  use  in  other  pr 
Court. 


REX  tf.  MQYLETT  AXD  BAILEY.  >{ym) 

November  15th,  1007. 

C.  A. 

REX  r.  MOYLETT  AND  BAILEY. 

I  Law— Keeping  Common  Belt  trig  House; — Peripa- 
Bodkmah-ers  Making  and  Uecordiiuj  Befo  on  ihtfe- 
e  of  Incorporated  Association— No  Booth  or  other 
dure  —  "Home,  Office,  Room,  or  other  Place" — 
vnaX  Code,  sees,  227,  228, 

stated  for  the  opinion  of  the  Court  by  the  police 
te  for  the  city  of  Toronto,  after  conviction  of  the 
its  on  a  charge  of  keeping  a  disorderly  house,  to  wit 
n  betting  house,  at  the  Toronto  Woodbine  race  track. 
■ge  was  laid  under  sees.  237  and  228  of  the  Criminal 
,  S.  C  1906  ch,  146,  which  correspond  with  sees. 

198  of  the  former  Code, 

case  was  heard  by  Moss,  C-J.Q.,  Osler,  Gakrow, 
rH,  JJ.A..  and  Anglin,  J. 

.  Eitchie,  E.G.,  and  T.  C.  Robinette,  K.C„  for  de- 
Cartwright,  K.C.,  and  E.  Bayly,  for  the  Crown. 

>,  C.J;0.:— The  findings  of   fact  set  forth   in   the 

ase   raise    once   more,    though    under   a   somewhat 

aspect,  the  vexed  question  as  to  the  meaning  Rnd 

sees.  227  and  228  of  the  Code.     We  had  occasion 

ler  them  recently  in     .     .     .     Rex  v.  Saunders  12 

615,  8  0.  W.  R.  534,  affirmed  in  the  Supreme  Court, 

E.  382.     In  the  present  case  the  question  is  free 

complications  introduced  by  sec.  204,  now  835  (2). 

most  important  findings  of  fact  are  the  following, 

Ontario  Jockey  Club,  a  duly  incorporated  racing 
m,  own  and  control  the  Woodbine  racecourse.  The 
l  which  the  Crown  seeks  to  convict  tin1  defendants 
Fence  charged  were  made  upon  the  racecourse  upon 
ng  run  during  the  actual  progress  of  a  race  meet- 
ring  the  race  meeting  those  of  the  general  public 
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desirous  of  seeing  the  races  were  J 
enclosure,  spoken  of  as  "  the  gener 
every  part  of  it,  including  the  large 
open  space  in  front  and  to  the  east  of 
payment  each  day  of  an  entrance  fee 
in  the  enclosure  or  the  open  space 
the  purpose  of  making  bets.  Among 
usual  admission  fee  from  day  to  day  ^ 
bookmakers,  who  laid  bets  with  such 
as  desired  to  bet  with  them. 

The  defendants  were  bookmakers, 
who  did  bet  from  day  to  day,  througl 
members  of  the  general  public  who, 
paid  for  admission  to  the  enclosure. 

The  greater  part  of  the  betting  d 
was  done  in  an  uncovered  and  unfenc 
eral  fenced  enclosure — about  1-6  of 
the  easterly  part  of  the  general  enclo 
ting  was  done  in  another  portion  of  t 
sure  in  front  of  the  grand  stand.  Th 
assistants  did  not  use  any  desk,  stool,  u 
or  erection  of  any  kind,  to  mark  any 
made.  No  part  of  the  general  enclosi 
cated  to  the  defendants  or  any  other 
not  restricted  as  to  the  use  of  any  ] 
enclosure,  and  no  one  had  any  rights 
The  defendants  did  not  occupy  a  fix 
their  bets  moving  about  within  a  si 
was  nothing  in  or  on  the  ground 
the  defendants  could  be  found.  Tr 
assistants  during  the  betting  on  each 
possible  about  the  same  spot  in  a  n 
feet.  There  were  50  of  these  bookmi 
ants  operating  mainly  in  about  1-6  of 

The  bookmaker  carried  in  his  hg 
which  was  written  the  names  of  the 
horses,  odds,  etc.  The  cashier's  ba 
and  3  or  4  assistants  stood  close  toge 
had  advance  information  in  reference 
jockeys,  weights,  etc.,  procured  from  < 
obtained  from  the  Jockey  Club  the  e 
information. 
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a  this  statement  of  facts  it  niay  be  conceded  that  the 
ats  were  present  in  the  enclosure,  with  all  necessary 
:e  and  equipment,  for  the  purpose  of  betting,  and 
y  did  enter  into  bets  with  all  such  members  of  the 
public  within  the  enclosure  as  were  disposed  to  deal 
am.  But  the  question  is,  whether  what  ha*  been 
o  have  been  done  by  the  defendants  constitutes  the 
of  a  disorderly  house,  to  wit,  a  common  betting 
nthin  the  meaning  of  the  two  sections  of  the  Code 
hich  the  conviction  has  been  made. 

hile  considering  this  question,  the  general  definition 
imon  betting  house,  given  by  sec.  £27,  viz..  a  house, 
ora,  or  other  place  opened,  kept,  or  used  for  the  pur- 
betting  between  persona  resorting  thereto  and  the 
>ccupier,  or  keeper  thereof,  any  person  using  the 
ty  person  procured  or  employed  by  or  acting  for  or 
If  of  any  such  person,  or  any  person  having  the 
management,  or  in  any  manner  conducting  the  busi- 
reof,  is  borne  steadily  in  mind,  there  can  be  very 
Acuity  in  reaching  a  conclusion. 

ed  apart  from  the  authorities  by  which  we  are  bound, 
ds  themselves  seem  almost  naturally  to  suggest  a 
3  of  some  sort,  and  to  import  fixity  or  localization. 
*)  import  rights  peculiar  to  the  person  designated  as 
*r,  occupier,  or  keeper,  which  rights  are  not  shared 
rs.  It  is  obvious  that  there  must  be  not  only  a 
Bee,  room,  or  other  place,  but  it  must  be  one  capable 
:  opened,  kept,  or  used  for  the  purpose  of  betting, 
re  must  also  be  some  person  who  is  entitled  to  exer- 
right  of  opening,  keeping,  or  using,  to  the  exclu- 
de exercise  of  a  similar  right  by  others  except  with 
lission, 

;ever  doubts  may  have  been  entertained  upon  these 
efore  the  decision  of  the  House  of  Lords  in  the 
case  of  Powell  v.  Kempton  Park  Eaoecourse  Co,, 
A.  C.  143,  affirming  the  decision  of  the  Court  of 
[1897]  2  Q.  B.  24:2,  must  now  be  considered  as  set 
y  the  result  of  that  ease.  And,  unless  the  findings 
bated  case  disclose  a  condition  of  affairs  different 
se  appearing  in  that  case,  the  conviction  cannot  be 
,,  for  in  the  main  the  facte  of  that  case  correspond 
ith  the  findings  of  the  special  case. 
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There  are  no  facts  found  which  v 
ing  an  inference  as  to  the  enclosure  in 
user  made  of  it  by  the  defendants,  < 
was  held  to  be  the  proper  one  in  the 

In  this  case  it  is  not  and  could  not 
that  the  defendants  could  be  regarde 
piers,  or  keepers  of  the  enclosure. 

The  contention  is  that  the  use  m 
of  a  portion  or  portions  of  the  end 
portions  "  a  place/'  and  made  the  def e 
within  the  meaning  of  the  sections, 
the  Crown,  argued  that,  taking  the 
that  the  defendants  did  not  occupy 
made  their  bets  moving  about  withi 
there  was  nothing  in  or  on  the  grour 
the  defendants  could  be  found,  along 
ment  that  the  bookmaker  and  his  ass 
ting  on  each  race  stood  as  much  as  p 
spot  in  a  radius  of  from  5  to  10  f 
should  be  that  the  defendants  had 
place  "  corresponding  in  its  use  to  a 
other  structure  stationed  on  the  grou 
attracting  people  to  it  in  order  to  hi 
other  bookmakers  and  keeping  withi: 
feet  was  so  localizing  his  business  t 
fixed  and  ascertained  spot,  and  there: 
the  language  and  meaning  of  sec.  22 

Hawke  v.  Dunn,  [1897]  1  Q.  B.  < 
more  nearly  resembled  this  case  tfc 
numerous  cases  in  which  the  questio 
in  the  Courts  in  England,  was  expr 
Kempton  Park  case.  .  .  .  And  i 
now  be  regarded  as  binding  authority 
more  than  the  mere  presence  of  the 
to  indicate  that  measure  of  localizatio 
right  of  user  which  is  necessary  in  ( 
place."  Dealing  with  the  question  of  i 
said  in  the  Kempton  Park  case,  [18$ 
"  The  facts  seem  to  me  to  shew  tha 
makers  described  in  the  evidence  does 
use  any  part  of  the  enclosure  as  h 
against  any  one.     To  say  that  he  use 

I  spot  of  ground  on  which  he  is  at  the  i 


FAULKNER  v.  CITY  OF  OTTAWA. 


807 


Sice,  or  place  exclusively,  as  against  all  the  world, 
were  his  room  or  office,  is  beyond  reason."     This 
at    .     .     .    seems  to  cover  the  present  case,  and  Is 
of  the  question  involved. 

question  submitted  should  be  answered  in  the  nega- 
i  the  conviction  quashed. 

£R  and  Meredith,  JJ.A.,  each  gave  reasons  in  writ- 
the  same  conclusion. 

row,  J.A.,  and  Anglin,  J.,  also  concurred. 


C.  A. 


November  15th,  1907. 


FAULKKEK  v.  CITY  OF  OTTAWA. 


)al  Corporation  —  Sewer  —  Sufficiency  —  Backing  up 
vr  into  Cellar  of  House — Extraordinary  Rainfalls — 
nee  of  Negligence — NonrliaMlity  of  Corporation. 

eal  by  defendants  from  judgment  of  Teetzel,  J., 
B.  126,  awarding  damages  to  the  plaintiff. 

appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
len,  and  Meredith,  JJ.A. 

5.  Middleton  and  T.  McVeity,  Ottawa,  for  defendants. 
•\  Henderson,  Ottawa,  for  plaintiff.. 

s,  C.J.O.: — The  plaintiff  is  tenant  of  shop  premises 
on  the  south-east  corner  of  Clarence  and  Dalhousie 
in  Ottawa.  A  sewer  constructed  by  the  defendants 
the  centre  of  Clarence  street,  and  the  plaintiffs 
i  are  drained  by  means  of  a  drain  pipe  connecting 
ith  the  sewer.  Through  this  drain  pipe  flows  the 
water,  the  water  from  the  roof  of  the  building,  and 
ige  from  the  closets  on  the  premises. 
plaintifPs  complaint  in  this  action  was  that  on  the 
:  30th  June  or  the  morning  of  1st  July,  1903,  and 
August  and  2nd  September,  1904,  the  basement  of 
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his  premises  was  flooded  and  a  quantity 
or  destroyed  by  water  backed  up  froi 
the  drain  pipe  upon  his  premises. 

In  the  statement  of  claim  it  is  alle 
and  backing  up  complained  of  resulted 
of  the  defendants,  and  a  history  is  ai 
struetion  of  and  dealing  with  the  sewei 
but  the  vagueness  of  the  statements 
dates  render  it  difficult  to  follow. 

The  evidence,  however,  shews  that  t 
constructed  along  Clarence  street,  one 
1885  under  by-law  No.  610,  and  the 
by-law  No.  1175. 

The  first  sewer  was  constructed  in  t 
having  a  diameter  of  18  inches,  th< 
a  diameter  of  15  inches,  but  it  was 
one  plan  and  as  one  work.  This  sc 
to  the  part  of  Sussex  street  on  which  tt 
are  situate.  The  work  was  done  accord u 
by  the  then  city  engineer,  and  it  is 
there  was  any  departure  from  the  pla 
or  workmanship.  Its  capacity  appears 
lated  and  the  sewer  designed  in  accord 
ard  recognized  at  that  date  by  engineer 
age  construction,  and  it  is  scarcely  c 
time  it  was  constructed  it  was  a  suffic 
area  it  was  intended  to  serve. 

The  sewer  constructed  under  by-1 
inches  in  diameter,  and  extends  in  front 
mises  and  for  700  or  800  feet  beyond  tl 
It  is  with  this  part  of  the  now  one  cc 
the  plaintiff's  premises  are  connjectec 
somewhat  vague,  but  it  would  seem  th 
from  the  plaintiff's  premises  was  used  ( 
drainage  from  the  basement  or  cellar  a 
the  closets.  Later  the  drain  pipe  from 
into  the  same  drain.  So  far  as  the 
only  uses  to  which  the  12-inch  sewer  al 
was  put  were  of  the  same  kind.  Then 
sewers  or  drains  of  the  nature  of  sewe 
cording  to  the  testimony  of  defendants' 
are  104  buildings  on  Clarence  street, 
spouts,  of  which  6  are  directly  or  bid  in 
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er.  In  the  other  cases  the  water  is  carried  from  the 
nd  rear  of  the  roofs  to  the  ground,  the  fall  from  the 
Dofs  going  towards  Clarence  street,  and  that  from  the 
caping  in  the  other  direction.  The  sewage  is  a  very 
>ercentage  of  the  flow.  The  chief  flow  is  from  the 
Is  and  natural  seepage. 

1903  the  defendants  put  down  an  asphalt  pavement 
inolithic  sidewalks  on  Clarence  street,  with  a  number 
ings  or  openings  for  the  escape  of  the  surface  water 
le  sewer.     Before  that  time  the  plaintiff  seems  to 
xperienced  no  serions  trouble,  though,  according  to 
timony  of  Oliver  Paquet,  a  salesman  in  the  employ 
plaintiff,  and  who  was  one  of  his  witnesses,  there 
oding  in  1896,  1898,  and  1901  or  1902.    This  witness 
the  plaintiff's  employ  in  1901,  and  it  is  not  ex- 
how  he  was  able  to  speak  of  1896  and  1898.    How- 
)eyond   some   complaint,   no   action   was   taken   con- 
j  any  flooding  prior  to  that  of   1903,  and  theie  is- 
l  in  the  evidence  to  account  for  the  earlier  cases,  if 
?tually  happened. 

s  construction  of  the  asphalt  pavement  and  the  grano- 
sidewalks  is  now  put  forward  by  the  plaintiff  as  a 
mportant  factor  in  bringing  about  the  flooding  of 
he  complains.  He  charges  that  the  flooding  is  due 
defendants"  action  in  laying  down  the  pavement  and 
ks  without  providing  for  the  additional  burden  thus 
d  upon  the  sewer  with  which  the  plaintiff's  premises 
ineeted.  On  the  other  hand,  the  defendants  contend 
le  system,  as  it  exists  at  present,  is  quite  sufficient 
s  with  the  usual  and  ordinary  rainfalls,  and  that  the 
Is  from  which  the  plaintiff  suffered  on  the  days  speci- 
re  extraordinary  and  unusual  and  such  as  would  not 
onably  anticipated  by  a  competent  engineer  in  pro- 
a  sewer  system  for  the  area  of  which  the  plaintiff's 
?s  form  part.  It  is  agreed  on  all  hands  that  the 
f  the  work  done  in  1903  has  been  to  produce  a.  greater 
>re  rapid  flow  of  surface  water  into  the  sewer.  The 
of  evidence  is  that,  as  a  consequence,  no  less  than 
D  to  75  per  cent,  of  rain  falling  upon  the  street  finds 
into  the  sewer,  a  great,  or  at  all  events  considerable, 
>n  to  the  quantity  formerly  finding  its  way  to  the 
This  change  in  the  conditions,  it  is  admitted,  was  not 

L.  X.  O.W.B.  NO.  26—55 
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contemplated  or  provided  for  when  t 
constructed,  and  was  not  dealt  with  v 
asphalt  pavement  and  granolithic  sidev 

There  is  a  conflict  of  testimony  as 
the  changed  conditions,  the  capacity  of 
cient  to  carry  all  the  flow  occasioned 
such  as  may  be  usually  expected  in  tl 
existing  in  and  in  the  vicinity  of  Ot 
that,  according  to  the  now  recognized 
eering  to  provide  for  a  rainfall  of  1-J 
the  defendants'  city  engineer  admits  tl 
structing  the  sewer  he  would  not  build 
conceding  that  the  12-inch  sewer  \* 
accordance  with  the  engineering  rule 
prevailing,  to  provide  for  a  fall  of  on< 
defendants  have  given  evidence  to  sh 
capable  of  carrying  off  the  water  resul 
much  as  1^  inches  an  hour. 

On  the  other  hand,  skilled  and 
testify  to  the  contrary  view,  and,  bala 
the  conflicting  statements,  it  would  s< 
has  established,  as  a  scientific  proposit 
this  branch.  But,  as  a  matter  of  actu 
ponderance  of  evidence  goes  to  shew  tl 
of  the  3  occasions  now  complained  of 
sufficient.  And  with  much  deference, 
of  the  evidence,  to  agree  that  the  rainf 
were  not  of  such  a  character  as  to  I 
ordinary  and  unusual  storms.  As  to 
June,  it  is  shewn  that  for  a  time  betw< 
in  the  afternoon  the  rainfall  was  at  tl 
hour,  and  it  was  at  or  about  this  time 
curred.  The  other  storms,  though  no 
first,  were  very  severe,  and  there  see 
to  doubt  that  each  fall  exceeded  the 
hour.  But,  according  to  all  the  sci< 
competent  engineer  constructing  a  * 
Ottawa  would  be  acting  with  proper  si 
with  good  engineering  if  he  provided 
inches  an  hour. 

In  this  case  I  think  that  while  tl 
were  not  so  constructed,  probably  be 
their  construction   the  engineering  n 
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xed,  and  while  the  new  pavement  and  sidewalks 
jred  the  conditions  as  to  render  necessary  a  capa- 
inches  an  hour,  the  plaintiffs  damage  was  not 
\e  deficiencies,  but  to  the  extraordinary  and  un- 
icter  of  the  rainfalls,  and  the  abnormal  strain 
pon  the  sewers. 

rom  these  occasions,  there  is  really  no  evidence 
it  the  sewers  have  failed  to  answer  their  jpurpose, 
ding  the  additional  burden  imposed  by  the  new 
nd  sidewalks. 

bt,  their  presence  conduced  to  the  rapidity  with 
3ewer  filled  and  backed  up  the  waters  on  these 
rat  it  is  not  shewn  that  the  same  flooding  would 
ned  if  the  rainfalls  had  been  .less  or  more  than 
of  1£  inches  an  hour. 

lable  to  find  in  the  evidence  any  proof  that  after 
3tion  of  the  12-inch  sewer  there  were  other  sewers 
ry  drains  led  into  it.  The  only  substantial  in- 
land on  its  capacity  was  that  occasioned  by  the 
mt  and  sidewalks,  and,  in  my  opinion,  it  has  not 
that  such  increase  was  the  cause  of  the  flooding 
le  plaintiff  complains. 

the  appeal  should  be  allowed  and  the  action  dis- 
1  costs  throughout. 

;th,  J.A.,  gave  reasons  in  writing  for  the  same 

len,  J.A.,  also  concurred. 

and  Garrow,  JJ.A.,  dissented  for  reasons  stated 


November  15th,  1907. 
C.A. 
BOWMAN  v.  SILVER. 

Trustees — Action  against  Executors  to  Establish 
—  Purchase  by  Second  Mortgagee  of  Mortgaged 
\&  from  First  Mortgagee — Alleged  Trust  for  Mori- 
—Failure  of  Evidence  to  Establish — Unexecuted 
ent —  Corroboration — Statute  of  Frauds — Pur- 
t  Chattels — Account 

by  defendants  and  cross-appeal  by  plaintiffs  from 
ent  at  the  trial  of  Teetzel,  J.,  in  an  action 
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against  the  executors  of  Isaac  Silver 
dealings  with  certain  chattel  proper 
by  the  plaintiff  A.  M.  Bowman,  and  < 
of  certain  lands  also  at  one  time  ov 
wife  and  co-plaintiff,  and  for  a  dec 
such  lands  to  the  extent  of  a  one-h 
reconveyance  or  Bale.  Teetzel,  J.,  d 
plaintiffs'  claim  relating  to  the  chattel 
that  Isaac  Silver  held  the  real  est* 
incumbrances)  as  trustee  in  equal  sh 
himself. 

The  appeal  was  heard  by  Moss,  C, 
Maclaren,  and  Meredith,  JJ.A. 

I.  F.  Hellmuth,  K.C.,  and  H.  E. 
for  defendants. 

G.  H.  Watson,  K.C.,  and  Irving  S 


Garrow,  J. A.: — Isaac  Silver  die 
1903,  and  defendants  are  the  executri 
will. 

The  sale  of  the  chattels  at  which 
said,  upon  account  of  Bowman,  and  i 
account  was  asked,  took  place  as  fai 
1893.  And,  in  the  circumstances,  I  < 
reasoning  of  the  learned  Judge  and  in 
relief  in  respect  of  that  transaction, 
however,  was  of  the  opinion  that  as 
wiere  entitled  to  the  relief  claimed,  i 
I  am,  with  deference,  unable  to  conci 

The  lands  .  .  .  were  subject 
loan  company  for  $10,000,  and  also, 
a  second  mortgage  to  Silver  for  $4,800 
cent.  Default  having  been  made  in  p* 
gagees  served  a  notice  of  sale  under  t 
their  mortgage,  and  on  13th  June,  18 
the  lands  to  Silver  for  the  expressed  cc 

The  plaintiffs  in  the  pleadings  a 
prior  to  the  sale  it  was  agreed  beta 
that  he  should  manage  the  lands  as 
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mid  become  responsible  to  the  mortgagees  for  pay- 
£  the  mortgage  money  and  interest,  and  that  the  pro- 
ch  might  be  derived  from  the  lands  should  be  shared 
between  the  plaintiffs  and  Silver.  And  that  sub- 
ly,  and  before  the  sale,  it  was  further  agreed  that  if 
deemed  it  necessary  for  the  better  management  of 
perty  he  should  be  at  liberty  to  take  a  conveyance 
in  his  own  name,  and  that  he  should*  hold  and  man- 
property  as  trustee  for  the  purposes  aforesaid. 

i  this  is  the  trust  to  which  effect  has  hesitatingly  been 
y  the  learned  Judge.  In  his  judgment  he  said  that 
ed  to  depend  alone  upon  the  evidence  given  by  plain- 
would  have  had  great  hesitation  in  believing  that 
i  arrangement  was  made.  But,  as  he  further  said, 
rded  the  evidence  of  the  witnesses  Wallace,  Leves- 
,nd  Sheppard,  as  pointing  to  the  conclusion  that  Sil- 
holding  the  lands  for  the  benefit  of  Bowman  upon 
iderstanding  between  them,  and  therefore  that  such 

*  was  corroborative  of  the  evidence  of  the  Bowmans 
b  specific  trust  alleged  in  the  pleadings  and  supported 

•  evidence. 

reference  is  made  in  the  judgment  to  the  defence  of 
ute  of  Frauds,  which  was  pleaded  and  was  also  relied 
he  argument  before  us. 

11  deal  first  with  the  facts  which  appear  to  be  estab- 
>y  the  evidence.  The  trust,  whatever  it  was,  was 
verbal;  there  is  not  a  particle  of  anything  in  writing, 
ontemporaneous,  or  subsequent,  to  which  we  were 
,  which  supports  or  in  any  way  tends  to  support  it, 
t  is  the  unexecuted  paper  prepared  by  Mr.  Wallace, 
!  solicitor  for  the  male  plaintiff.  And  the  only  verbal 
j  which  pretends  to  set  forth  the  nature  and  teims 
rust  is  that  of  the  plaintiffs  themselves.  Mrs.  Bow- 
whose  name  the  property  stood,  said  that  she  remem- 
ae  interview  at  which  her  husband  and  Silver  were 
and  she  only  speaks  of  one  interview.  At  that  inter- 
ie  date  of  which  she  could  not  remember,  she  said 
aid  that  he  thought  if  he  had  the  running  of  the 
he  could  run  it  in  a  better  way  and  "  help  us  every 
id  he  used  that  offer  "  so  that  I  would  sign  the  paper 
'  ...  "He  said  that  if  I  would  sign  off  these 
es     .     .     .     he  thought  it  would  be  for  the  benefit 
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of  both  of  us  if  I  would  sign  this.  . 
when  the  property  was  sold  and  things 
to  have  our  share  of  it  as  well  as  hin 
share  spoken  of?"  A.  "Well,  we  alwa} 
be  half,  and  he  thought  it  would 
thought?"  A.  "Mr.  Silver."  Q.  "W 
"  That  is  just  the  words  he  used." 
word  'half '  or  < share ?'"  A.  "Yes, 
yes."  Q.  "  When  was  that  to  be?"  A. 
was  sold."  Q.  "  And  was  theTe  anythii 
would  be  sold?"  A.  "No,  whenever  h< 
it."  In  cross-examination  she  admitted 
was  aware  that  the  loan  company  were 
and  threatening  to  sell,  and  hearing 
had  been  served.  She  does  not  explic 
at  that  interview  execute  the  "  paper  " 
the  fair  inference  both  from  her  evidei 
is  that  she  did.  And,  as  she  is  shewn 
one  document,  it  is  quite  clear  that  the 
is  exhibit  17.  That  document  is  dated 
between  the  plaintiff  Sarah  Bowman, 
Silver,  of  the  second  part.  It  recites  t 
the  mortgage  to  the  loan  company  and 
had,  by  an  agreement  of  even  date,  ag 
ity  for  the  payment  of  the  loan  compa] 
sideration  of  an  extension  of  time  gra 
and  that  the  party  of  the  first  part 
to  Silver  the  Chambers  lease  and  the  i 
as  security  collateral  to  his  said  mortg 
his  said  liability.  And  the  documen 
assignment  accordingly  of  the  lease  be 

There  is  substantial  agreement  h 
as  to  the  main  terms  of  the  alleged  true 
at  the  time  some  document  was  execu 
and,  as  no  other  document  than  the  c 
was  ever  executed  by  her,  that  must  t 
also  established  that  its  execution  c 
as  far  as  terms  were  concerned,  becai 
conveyance  to  Silver  from  the  loan  coi 
obtained  by  him  upon  the  understandi 

The  document  itself,  exhibit  17,  n 
port  the  alleged  trust,  but  it  clearly  co: 
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ien  anxious  to  protect  himself  and  his  secur- 
lan  to  help  the  Bowmans  further  then  as  an 

time  might  help  them  both.  It  is  not  such 
is  would  reasonably  have  followed  upon  an  ar- 
nch  as  that  deposed  to;  and  there  are  other 
\  which  shew  that  at  that  time  no  completed 
of  any  kind  had  been  made,  that  document  hav- 
y  formed  only  one  step  towards  an  arrangement 
rards  fell  through.  The  property  covered  by 
pany's  mortgage  is  said  by  Mr.  Massie,  the  com- 
ber, to  have  been  a  somewhat  doubtful  security 
i  amount  of  the  first  mortgage.  The  cost  of 
in  "  brick  and  mortar  and  land  valuation,"  as 
as  about  $14,000  to  $15,000,  but  livery  stables 
lown,  the  company  were  pressing  for  payment, 
lently  very  anxious  to  get  as  additional  security 
covenant  of  Silver.  And  the  arrangement  which 
le  preparation  and  execution  of  exhibit  17  was 
lat  view,  Silver  having  apparently  at  one  time 

to  give  such  a  covenant.     But  in  the  end  he 

in  the  month  of  April,  1896,  an  action  was 
inst  him  by  the  loan  company  after  a  long 
ce,  on  the  assumption  that  he  had  gone  so  far 
become  bound  personally.  He  defended,  and 
5  hot  pressed.  The  company  continued  to  press 
The  property  was  offered  for  sale  by  auction, 

sold  for  want  of  buyers.  Then  Silver  offered 
,  and  his  offer  was  accepted,  although  that  sum 
at  less  than  the  amount  due  upon  the  first 
d  the  conveyance  before  mentioned  followed. 

s  apparently  a  man  of  some  means,  and  by  rea- 
was  able  to  obtain  a  loan  from  the  company 
imount  of  the  purchase  money  at  a  reduced  rate 

And  two  years  later  he  obtained  a  greater  re- 
iving a  further  mortgage  on  other  property  of 
le  conveyance  by  the  loan  company  to  Silver  is 
June,  1896.  In  the  previous  month  of  March, 
,  a  solicitor  acting  for  Bowman,  prepared  an 
etween  Bowman  and  Silver,  which  recites  the 

the  loan  company  and  to  Silver,  that  Bowman 
he  equity  of  redemption,  that  Silver  is  in  receipt 
and  profits  (of  which  there  is  otherwise  no  evid- 
he  loan  company  have  advertised  the  lands  for 
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sale  under  the  power  of  sale  contained  ii 
that  Silver  has  agreed  that  if  he  shoul< 
he  will  hold  the  same  in  trust  for  Mrs. 
document  provided  that  if  Silver  pure 
the  lands  in  trust  for  Mrs.  Bowman,  au 
thereafter,  upon  payment  to  him  of  tl 
had  paid  for  the  lands  and  the  amount  < 
with  interest  on  all  such  sums  at  6  p 
lands  to  Mrs.  Bowman.  Mr.  Wallace  s 
(he  was  examined  abroad  under  commit 
ment  was  prepared  under  instructions 
Silver  jointly,  who  were  both  present; 
a  letter  with  the  agreement,  and  sent  tx 
market,  where  Silver  then  resided,  and 
tion,  but  it  was  not  executed  or  returne 
appears*  that  the  document  was  found, 
unexecuted,  in  the  office  of  his  solicitc 
Wallace  further  says  that  he  does  not  1 
executed.  Bowman  always  expected  S 
was  himself  willing  to  carry  it  out.  Bo^ 
Silver  wanted  to  "beat"  him,  when 
agreement  back  signed.  Silver  always 
to  help  Bowman;  but  the  "always"  i 
fined  to  the  "  once,"  for  he  states  else^ 
that  he  had  only  the  one  interview  tha 
at  which  Silver  was  present  when  the  1 

Several  conclusions  seem  to  be  just 
this  evidence  by  Mr.  Wallace.  First, 
Bowman  had  a  solicitor  and  was  acting 
that  the  unsigned  document  prepared 
presses  a  totally  different  trust  from  thi 
been  agreed  to  in  the  previous  month  of 
of  Bowman  and  his  wife;  and  third, 
he  did  not  get  back  the  document  signe 
that  Silver,  instead  of  acting  for  and  h 
to  "  beat "  him,  which  expression  can  ( 
that  if  Silver  did  purchase,  as  his  posi 
gagee  might  compel  him  to  do  for  hi 
would  do  so  for  himself,  and  not  for  th 
thus  put  upon  his  guard  against  Silver, 
of  nearly  3  months  he  apparently  lef 
they  were.  He  did  not  write  or  get  his 
insist  on  getting  the  document  back  e 
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try,  did  nothing.  And,  although  he  knew  of  the  sale 
ver  at  once,  he  even  then  made  no  further  written 
id,  either  by  himself  or  through  his  solicitor,  for  the 
;ion  of  the  document  or  for  the  performance  of  the 
i  trusts,  while  Silver  lived,  a  period  of  over  7  years, 
*  which,  so  far  as  appears,  Silver  was  in  possession  of 
inds,  and  exercising  the  usual  rights  of  an  owner, 
rue  that  Bowman  says  he  demanded  a  settlement  from 

from  time  to  time,  but  all  his  demands  were  verbal, 
here  is  no  evidence  of  them  but  his  own.  And  his 
tee  is,  for  many  reasons,  unsatisfactory,  and  was  appar- 
so  regarded  by  the  Judge  at  the  trial.  One  instance 
►een  given,  namely,  the  contradiction  between  what 
at  in  writing  by  Mr.  Wallace  as  the  trust  and  what  was 
3d  to  by  the  Bowmans  as  the  trust  actually  agreed  upon, 
in  this  connection,  and  as  shewing  further  how  little 
ce  can  safely  be  placed  upon  Bowman's  evidence,  I  may 
on  that  in  his  examination  in  chief  he  made  no  men- 
>f  the  interview  in  the  office  of  Mr.  Wallace  or  of  the 
ration  of  the  unsigned  document  before  mentioned. 
i  cross-examination  he  does  refer  to  the  two  interviews 
it  office  with  Silver,  the  first  concerning  the  chattels, 
an  earlier  document  intended  to  settle  the  accounts 
an  them  (but  also  unsigned)  was  prepared,  but  he  did 
sren  then  speak  of  the  document  prepared  in  March, 

And  the  case  was  closed  without  that  document  hav- 
sen  put  in  evidence.  Then,  after  the  case  had  been 
,  Mr.  Watson,  for  the  plaintiff,  moved  for  leave  to  give 
r  evidence,  and  Mr.  Wallace  was  examined  and  the 
ent  proved,  and  Mr.  Levesconte,  the  plaintiff s*  solici- 
as  also  called  and  said  that  he  had  received  some 
f  such  a  document  from  Bowmaji  before  the  trial,  that 
I  searched  for  it,  and,  failing  to  find  it,  had  concluded 
k>wman  was  mistaken.  He  then  explained  how  in  the 
e  searched  for  and  found  it  in  Mr.  Millar's  office, 
ntly  after  the  evidence  at  the  trial  had  been  closed, 
id  that  he  had  not  conveyed  to  counsel  for  the  plain- 
le  suggestion  received  from  Bowman  that  there  had 
uch  a  document.  Then  Bowman  was  called  and  was 
by  his  own  counsel  to  explain  why  he  had  not  men- 

the  facts  in  connection  with  the  document  either  in 
imination  in  chief  or  in  his  cross-examination,  and  his 
vas  that  he  did  mention  it  to  his  solicitor,  who  seemed 
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to  pay  no  attention  to  it,  so  he  did  noi 
it.  Then  Mr.  Watson  (counsel  for  ph 
get  from  him  a  much-needed  explanatic 
between  the  trust  as  set  forth  in  th< 
verbal  trust  formerly  sworn  to,  and  the 
the  document  had  been  prepared  bef  on 
rangement  had  been  made,  which  su| 
because  it  did  not  give  Silver  enoug 
and  he  could  not  get  him  to  sign  it. 
clearly  as  reasonably  can  be,  that  tl 
whereby  Silver  was  to  get  one-half  of  a 
if  it  ever  was  made,  at  the  time  when  M 
the  document  before  referred  to  as  ex 
fore  the  preparation  of  the  unsigned 
conjunction  with  all  the  other  circumsi 
of  the  question  to  place  any  dependence 
ence,  and  Mrs.  Bowman's  must  share 
very  much  for  the  same  reasons. 

No  doubt,  the  Bowmans  were  an: 
from  Silver.  He  had  apparently  befrie 
but  he  had  evidently  grown  tired.  The 
erty  was  extremely  small,  if  any,  and 
ently  concluded,  with  at  least  a  shew  < 
himself  by  purchasing,  and  that  he  did  j 
without  any  kind  of  understanding  01 
plaintiffs,  or  either  of  them,  is  the  on 
with  the  proved  conduct  of  both  parties 
sale  to  him  onwards  to  his  death. 

This  renders  it  unnecessary,  in  nry 
the  alleged  corroboration  upon  whicl 
relied,  all  of  it  of  the  most  general  and 
involving  simply  what  no  one  dispute 
time  was  befriending  the  Bowmans;  c 
Statute  of  Frauds  and  the  cases  upon 
referred. 

The  appeal  should  be  allowed  and 
the  action  dismissed,  all  with  costs. 

Meredith,  J.A.,  gave  reasons  in 
conclusion. 

Moss,  C.J.O.,  Osler  and  Maclari 
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November  15th,  1907. 

C.  A. 

ELAND-CHATTERSON  CO.  v.  BUSINESS  SYS- 
TEMS LIMITED 

iracy — Trade  Competition — Procuring  Incorporation 
Company  to  Compete  with  Plaintiffs — Inducing  Plain- 
fsf  Servants  to  Leave  Employment — Using  Information 
itained  in  Pldrntiffsf  Employment — Appropriation  of 
aintiffs*  Documents  and  Chattels — Master  and  Servant 
Breadh  of  Confidence — Injunction — Damages — Appeal 
Costs — Evidence 

>peal  by  defendants  and  cross-appeal  by  plaintiffs  from 
tent  of  Clute,  J.,  8  0.  W.  R.  888. 

le  appeal  and  cross-appeal  were  heard  by  Moss,  C.J.O., 
\,  Garrow,  Maclaren,  and  Meredith,  JJ.A. 

F.  Shepley,  K.C.,  and  W.  H.  Irving,  for  defendants. 
,  E.  Raney  and  A.  Mills,  for  plaintiffs. 

dss,  C. J.O. : —  ...  The  gist  of  the  action  .  .  . 
k  the  individual  defendants  were  for  a  long  time  before 
rune,  1905,  in  the  employ  of  the  plaintiffs  under  con- 
to  serve  them  in  various  capacities,  for  terms  extend- 
i  the  case  of  defendant  King  to  31st  January,  1906,  in 
se  of  defendant  Baird  to  1st  December,  1907,  in  the 
►f  defendants  Harcourt  and  Trout  to  31st  January, 
in  the  case  of  defendant  Archibald  to  31st  August, 
and  in  the  case  of  defendant  Hoose  from  week  to 
and  that  while  in  such  employment  they  maliciously 
ed  and  conspired  together  to  effect  the  following  pur- 

(1)  to  procure  the  incorporation  of  a  company  to 
3  in  business  in  competition  with  the  plaintiffs;  (2)  to 
•e  other  servants  of  the  plaintiffs  to  break  their  con- 
of  service  with  the  plaintiffs  and  associate  themselves 
lefendants;  (3)  to  communicate  to  such  servants  and 

persons  private  and  confidential  information  with 
nee  to  plaintiffs'  business,  the  knowledge  of  which 
squired  by  these  defendants  while  in  plaintiffs*  employ; 
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(4)  to  print  and  publish  false  and  mal 
relation  to  plaintiffs'  business;  (5)  to  ; 
tiffs'  office  and  to  appropriate  to  the  us 
tain  valuable  records,  documents,  and 
erty  of  plaintiffs;  (6)  to  abstract  from 
shop  and  appropriate  to  defendants'  us 
tools  which  had  theretofore  been  or  w< 
in  the  manufacture  of  machines  or  aj 
the  manufacture  of  plaintiffs'  products 
tools  to  duplicate  the  plaintiffs'  machi 

(8)  to  make  use  of  private  and  confidei 
quired  by  defendants  Baird  and  Hoose 
employment  to  duplicate  plaintiffs'  spe 

(9)  to  make  use  of  private  and  conf 
acquired  by  defendants  King,  Harcourt, 
in  plaintiffs'  employment  to  make  for  d 
of  plaintiffs'  customers  in  Toronto;  a] 
means  to  deprive  the  plaintiffs  and  get  f c 
business  which  the  plaintiffs  and  their 
had  built  up.  .  .  .  The  conspiracy 
tiffs'  business,  and  the  acts  done  in  alleg 
conspiracy,  are  the  gravamen  of  the  ac 

The  learned  Judge  has  found  all  th 
and  has  awarded  an  injunction  and  an  i 
of  a  very  far-reaching  character,  and  I 
the  defendants  are  liable  to  pay  the  d 
tained,  together  with  all  the  costs  of  th 
slight  exceptions)  down  to  and  inclusive 

Included  in  the  relief  thus  grante* 
the  defendants,  there  is  one  matter  wl 
the  defendant  Hoose.  He  claims  to  be  1 
tools,  88  in  number,  which  he  took  awa; 
left  plaintiffs'  employment.  The  judg 
tools  to  be  plaintiffs'  property,  and  c 
which  was  given  ...  as  a  term  of  th( 
to  the  plaintiffs  pending  the  action,  be 
cancelled.  .  .  .  He  is  not  and  neve 
in  the  defendants'  company,  and  has  i 
in  it  or  the  business  carried  on  by  the  ot 
the  salary  which  he  receives  for  his  servi 
matter  in  which  he  is  interested  is  the  i 
Yet  he  has  been  joined  with  the  othei 
charges  of  conspiracy  and  wrongdoing  lau 
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)y  the  judgment  he  has  been  involved  in  all  the  con* 
nces  to  the  same  extent  as  the  other  defendants.     The 
Judge  finds  that  he  did  not  take  any  active  part  in  the 
stages  of  the  conspiracy,  but  that  he  left  the  plaintiffs' 
>y  at  the  other  defendants'  solicitation  and  assisted  them 
sir  undertaking  by  carrying  away  plaintiffs'  tools  and 
them  in  furtherance  of  defendants'  business, 
ow,  so  far,  assuming  that  these  findings  are  supported 
e  evidence,  they  do  not  appear  to  furnish  any  auffi- 
reason  for  joining  him  as  a  party  to  the  alleged  con- 
y  and  rendering  him  liable  for  the  consequences  of 
2  other  acts  charged  against  his  co-defendants.     .     .     . 
lere  is  literally  no  evidence  to  shew  that  Hoose  was 
*  time  found  in  conference  with  his  co-defendants  with 
nee  to  their  project,  that  he  was  even  consulted  or  gave 
Ivice  upon  it,  or  that  he  was  even  offered,  much  less 
ed,  any  share  in  or  financial  benefit  from  the  business, 
is  not  shewn  the  prospectus  or  any  of  the  correspond- 
He  had  no  hand  or  part  in  its  publication  or  in  the 
pts  to  procure  other  of  the  plaintiffs'  employees  to  leave 
service,  or  in  the  abstraction  of  records,  documents, 
rowings,  or  in  their  use  in  defendants'  business,  or  in 
mpilation  of  lists  of  customers.     ...     It  is  not  even 
1  that  he  made  use  of  any  of  the  tools  in  question  while 
lg  for  defendants.    Much  time  was  spent  at  the  trial 
effort  on  the  part  of  the  plaintiffs  to  shew  that  the 
rare  in  use  in  defendants'  factory,  but  in  the  outcome 
was  a  failure  to  establish  it.     It  is  to  be  borne  in 
that  it  lay  upon  plaintiffs  to  establish  the  fact,  which 
ipparently  considered  very  material.     Here  the  testi- 
was  that  of  defendants  called  as  witnesses  by  plaintiffs, 
ley  denied  the  user.     Plaintiffs  are,  therefore,  driven 
;e  that,  notwithstanding  the  denials,  the  Court  may 
eve  the  testimony,  and  assume  the  affirmative  to  be 
.     But,  as  pointed  out  by  James,  L.J.,  in  Nobels  Ex- 
\  Co.  v.  Jones,  17  Ch.  D.  722,  at  p.  739,  it  is  a  fallacy 
pose  that  the  affirmative  is  proved  because  the  witness 
e  negative  is  not  wholly  and  entirely  to  be  believed. 
See  the  same  case,  8  App.  Cas.  5     .     .     .     Louis  v. 
>,  73  L.  T.  at  p.  228.     ... 

>  plaintiffs  suffered  no  appreciable  damage  from  the 
act  of  Hoose  leaving  their  employ,  and  it  would  be 
the  question  to  hold  him  responsible  on  that  account 
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for  all  the  other  damages  the  plaintiffs 
With  regard  to  the  88  tools,  there  seen 
make  a  mountain  out  of  a  molehill, 
estimates  of  their  value.  .  .  .  Prol 
a  fair  if  not  a  high  value.  .  .  .  A  v 
of  the  long  and  expensive  trial  of  this  at 
10  days,  was  devoted  to  the  issue  as  to  th 
tools.  The  issue  has  been  determined 
but  that  conclusion  cannot  be  supported 
.  .  .  The  onus  was  on  plaintiffs  to 
in  the  tools.  ...  It  was  shewn  tha 
plaintiffs'  shop  was  to  stamp  and  numbe 
to  them.  At  the  time  the  88  were  t 
stamped.  Upon  an  interlocutory  applici 
tiffs  early  in  the  action  .  .  .  they  \ 
plaintiffs.  In  the  course  of  the  trial  it  < 
tiffs  had  stamped  them  as  soon  as  they 
sion  of  them,  but  had  not  used  them  in 
the  whole  time  they  were  in  their  cui 
plaintiffs  contended  that  tools  made  dur 
ment,  no  matter  under  what  cireumstanc 
property.  But  the  preponderance  of  tes 
that  every  tool-maker's  kit  is  made  u] 
some  of  these  were,  in  the  shops,  at  h 
material  purchased  or  procured  by  the 
There  are  times  in  the  course  of  a  tool 
when  the  machine  of  which  he  is  in  c 
doing  some  piece  of  work  which  calls  foi 
attention.  During  such  periods  the  too 
if  he  choose  to  sit  with  folded  hands 
have  no  cause  of  complaint.  Is  there 
should  not  employ  that  time  on  a  piece 
if  he  is  so  disposed?  And  if  he  does  so, 
the  employer  to  demand  the  benefit  of 
the  absence  of  a  covenant  expressly  to 
vant's  spare  time  is  his  own,  and  he  is 
his  master  for  benefits  derived  from  its 
was  under  no  covenant  other  than  thfi 
engagement,  and  if  there  were  times  ^ 
to  utilize  his  time  for  the  benefit  and  ad1 
tiffs,  he  might  properly  make  other  use 
[Eeference  to  Jones  v.  Linde  Britisr 
0.  L.  E.  428 :  Sheppard  Publishing  Co.  v. 
504,  5  0.  W.  E.  482.] 
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ie  utmost  complaint  that  plaintiffs  could  make  would 
it  the  use  of  their  power  was  improper.  But  that  use 
not  convert  the  tools  so  made  into  property  belonging 
intifTs. 

ie  result,  so  far  as  the  defendant  Hoose  is  concerned 3 
t  the  appeal  should  be  allowed  as  to  him,  and  that  it 
I  be  declared  that  he  is  entitled  to  a  return  of  the 
)ls,  and  that  the  action  be  dismissed  as  against  kim 
costs  as  well  below  as  of  the  appeal. 
Leu  as  to  the  ease  against  the  other  defendants.  There 
doubt  that  the  conduct  of  the  defendants  in  regard  to 
of  their  doings  and  dealings  in  respect  of  which  coin- 
is  made,  was  reprehensible  and  wrong. 
is  self-apparent  that  persons  of  more  refined  temper- 
;  and  more  generous  regard  for  the  company  in  whose 
e  they  had  been  so  long  engaged,  would  have  refrained 
many  of  the  methods  and  from  the  language  of  which 
Pendants  made  use  in  their  endeavours  to  obtain  sub- 
rs  to  their  share  list,  and  to  get  persons  in  the  plain- 
*mploy  to  join  them  or  enter  their  service.  In  many 
ees  these  efforts  proved  unavailing,  and  the  defendants 
i  their  mark^  and  the  plaintiffs  lost  nothing  by  them, 
he  animus  thus  created  has  tinctured  the  whole  pro- 
gs in  the  action, 

l  the  other  hand,  it  has  been  sought  to  attribute  to 
things  an  importance  out  of  all  proportion  to  their 
onseqnence. 

lere  was  nothing  legally  or  morally  wrong  in  the  de- 
nts deciding  to  embark  in  business  for  themselves  and 
m  a  company  for  the  purpose.  Nor  did  the  fact  that 
asiness  was  to  be  of  the  same  character  as  the  plain- 
-a  rival  business  in  fact — prevent  thera  from  so  de- 
.  Competition  is  itself  no  ground  of  action,  whatever 
je  it  may  cause,  and  there  was  no  contract  or  covenant 
Id  the  plaintiffs  and  the  defendants,  or  any  of  them, 
enables  the  plaintiffs  to  say  that  the  defendants  could 
fter  leaving  their  employ,  engage  in  a  similar  kind  of 
*88-  And  it  is  almost  needless  to  say  that  the  joining 
ler  or  combining  or  "  conspiring/'  as  the  plaintiffs  term 
the  defendants  to  do  these  acts,  does  not  render  them 
ful  any  more  than  would  the  doinpr  of  them  by  one 
1 
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[Reference  to  judgments  of  Bowe 
Mogul  S.  S.  Co.  v.  McGregor,  23  Q.  ] 
law  Lords  in  the  same  case,  [1892*]  A. 

It  is  clear  upon  the  evidence  that  1 
design  of  the  defendants  was  to  estab 
which  they  expected  or  hoped  to  obi 
f  nd  it  is  out  of  the  question  to  say  tha 
destruction  of  the  plaintiffs'  business, 
Miy  that  with  the  object  of  building  i 
they  resorted  to  means  which  were 
against  the  plaintiffs,  but  it  is  quite  am 
means  were  resorted  to  only  for  the 
plaintiffs'  business.  Partial  colour  ie 
Utter  argument  by  some  of  the  defend* 
ence,  but  after  all,  as  remarked  by  Lon 
case,  [1892]  A.  C.  at  p.  50,  "  the  use 
in  the  correspondence  cannot  affect  tl 
meaning  of  it." 

The  adoption  by  the  defendants 
ness  Systems  "  as  their  corporate  name 
and  has  been  accepted  by  the  trial  « 
done  in  pursuance  of  the  alleged  cons] 
obtain  plaintiffs'  business.  No  compla 
pears  in  the  voluminous  pleadings.  Ne 
in  the  many  claims  for  relief  and  in 
the  use  by  the  defendants  of  their  corp 
the  evidence  no  such  claim  could  be 
no  ground  for  the  contention  that  t 
Systems  "  ever  became  so  associated  wi 
or  the  articles  produced  by  them  in  tt 
Specially  identified  in  connection  th 
that  not  only  persons  carrying  on  busi 
tiffs',  but  persons  engaged  in  other  kir 
the  habit  of  using  the  phrase  as  ii 
classes  of  their  business. 

The  plaintiffs,  so  far  as  appears,  di 
to  the  Governor  in  council  or  take 
Companies  Act  to  impeach  the  right 
corporate  under  the  name  adopted  by  1 
Apparent  reason  for  s*aying  that  their 
in  any  way  unlawful. 

Much  was  also  attempted  to  be  m 
defendants   "ticked   off'"   in   a   teleph 
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plaintiffs'  Toronto  customers,  and  the  plaintiffs  have 
appealed  in  respect  of  it.  It  appears  that  the  book 
d  did  not  belong  to  plaintiffs,  if  that  would  have  made 
ifference,  and  what  appears  to  have  been  done  was  to 
it  it  and  pick  out  the  names  and  addresses  of  business 
who  were  likely  to  use  the  loose  leaf  system  of  book- 
lg,  not  necessarily  the  plaintiffs'  customers,  but  others 
11.  For  the  same  purpose  they  ordered  and  obtained 
the  Might  Directory  Company  a  list  of  the  business 
rns,  including  of  course  the  plaintiffs'  customers  in 
tto,  but  the  plaintiffs  say  they  make  no  complaint  of 

It  is  not  easy  to  see  what  distinction  is  to  be  drawn 
en  the  cases.  The  defendants'  object  in  both  cases  was 
;her  information  as  to  the  persons  in  trade  with  whom 
aid  be  desirable  to  deal  for  the  supply  of  the  articles 
were  intending  to  produce  and  sell.  The  fact  that  in 
ae  case  they  used  their  own  means  and  were  assisted 
eir  own  knowledge  and  in  the  other  employed  third 
is  to  obtain  the  information  can  make  no  substantial 
ence.     .     .     . 

Jobb   v.    Green,    [1895]    2   Q.   B.   315,   distinguished. 
•  v.  Evans,  [1893]  1  Ch.  218,  and  Louis  v.  Smellie,  73 

2283  referred  to.] 
tie  trial  Judge  points  out  that  the  plaintiffs  are  not 
lg  any  claim  for  damages  by  reason  of  this  particular 
l  the  part  of  the  defendants,  and  he  refused  an  injunc- 
n  respect  of  it.    A  great  deal  of  time  was  devoted  to 

the  trial  and  on  the  argument    of    the    appeal,  the 

iffs  by  way  of  cross-appeal  again  contending  that  they 

entitled  to  the  injunction;  but,  for  the  reasons  stated, 

*i:ned  Judge's  conclusion  should  be  affirmed. 

he  remaining  charges  against  the  defendants  (apairt 

the  general  one  of  conspiracy)  are  more  substantial  in 

nature,  but  it  remains  to  consider  the  nature  and 

t  of  the  relief  to  which  the  plaintiffs  are  entitled.    It 

rious  from  what  has  been  said  that  a  considerable 

>f  the  present  judgment  cannot  stand.     .     .     . 

le  judgment  will  be: — 

I   To  set  aside  the  judgment  at  the  trial. 

»   To  declare  that  the  88  tools  are  the  property  of  the 

last  Hoose,  and  to  order  their  delivery  to  him,  and 

«  the  action  as  against  him  with  costs. 

ox*  x.  o.w.b.  no.  26 — 56 


THE  ONTARIO  WEEKLY  RE 


(3)  To  direct  an  inquiry  as  to  the  < 
tained  by  the  plaintiffs  by  reason  of 
than  Hoose  having  communicated  to 
persons  the  amount  or  rate  of  profit  oi 
cost  of  production  or  manufacture  of  aD 
modities  manufactured  by  the  plaintiffs 
fendants  other  than  Hoose,  or  any  of 
plaintiffs'  employment,  and  also  by  rea* 
fendants  in  carrying  on  their  business 
and  records  of  sizes  of  blank  sheets  ti 
tiffs'  factory;  the  costs  of  the  reference 
the  Master. 

(4)  The  payment  by  the  defendants 
such  damages  when  ascertained  as  afor 

(5)  To  direct  payment  by  defendar 
of  the  general  costs  of  the  action,  and  ] 
to  defendants  of  the  costs  occasioned  by 
of  which  the  plaintiffs  fail. 

(7)  To  direct  payment  by  plaintiffs 
general  costs  of  the  appeal  and  paymei 
of  the  costs  of  such  parts  of  the  appea 
in. 

^In  view  of  the  nature  of  the  inquir 
in  order  to  facilitate  the  termination 
the  plaintiffs  are  willing  to  forego  the  i 
and  accept  a  sum  to  be  now  fixed,  the 
direct  payment  to  the  plaintiffs  of  $4 
damages,  and  the  inquiry  directed  will 

Meredith,  J.A.,  gave  reasons  in  i 
conclusion. 

Osler,  Garrow,  and  Maolaren,  J, 

No 
C.A. 

PENSE  v.  NORTHERN  LIFE  A! 

Life  Insurance — Action  on  Policies — Q\ 
cies  in  Force  at  Death  of  Insured — i 
cies — Payment  of  Premiums — "  Ai 
Year. 

Appeal  by  defendants  from  judgm< 
0.  W.  B.  646,  in  favour  of  plaintiff  in 
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a  defendants  $2,000,  the  amount  of  two  insurance  policies 
sd  by  them  upon  the  life  of  George  Ziegler  junior,  and 
spied  to*  plaintiff.  The  defence  was  that  the  policies 
lapsed  by  reason  of  non-payment  of  the  premiums,  but 
jee,  J.,  upon  his  construction  of  the  peculiar  wording 
he  policies,  held  that  they  were  in  force  at  the  time  of 
death  of  the  insured,  on  8th  November,  1906,  and  gave 
pnent  for  $2,000,  less  the  current  year's  premium  on 
second  policy,  with  interest  from  teste  of  writ  and  costs. 

rhe  appeal  was  heard  by  Moss,  O.J.O.,  Oslbr,  Gabrow, 
)laben,  and  Meredith,  JJ.A. 

F.  H.  Purdom,  K.C.,  for  defendants. 

i.  B.  Cunningham,  Kingston,  for  plaintiff. 

Meredith,  J. A. : — There  is  no  just  reason  for  applying 
efferent  rule  of  construction  to  a  contract  of  insurance 
a  that  of  a  contract  of  any  other  kind;  and  there  can  be 
sort  of  excuse  for  casting  a  doubt  as  to  the  meaning  of 
i  a  contract  with  a  view  to  solving  it  against  the  insurer, 
ever  much  the  claim  against  him  may  play  upon  the 
rds  of  sympathy,  or  touch  a  natural  bias.  In  such  a 
;ract,  just  as  in  all  other  contracts,  effect  must  be  given 
be  intention  of  the  parties,  to  be  gathered  from  the  words 
r  have  used.  A  plaintiff  must  make  out  from  the  terms 
he  contract  a  right  to  recover;  a  defendant  must  likewise 
:e  out  any  defence  based  upon  the  agreement.  The  onus 
>roof — if  I  may  use  such  a  term  in  reference  to  the  in- 
retation  of  a  writing — is,  upon  each  party  respectively, 
dsely  the  same.  We  are  all,  doubtless,  insured,  and  none 
rers,  and  so,  doubtless,  all  more  or  less  affected  by  the 
iral  bias  arising  from  gaeb.  a  position.;  and  so  ought  to 
are  lest  that  bias  be  not  counteracted  by  a  full  appre- 
don  of  its  existence. 

Dealing  With  this  case  with  all  these  things  in  mind, 
ire  found  no  difficulty  in  reaching  the  conclusion  that 
action  ought  to  have  failed  at  the  trial  as  to  each  of  the 
lies. 

jl  regard  to  the  first,  5  yearly  premiums  were  paid,  but 
5th  was  not  paid.  The  day  for  payment,  if  the  insured 
fit  to  renew  the  policy,  was  20th  May,  1906 :  the  insured 
on  8th  November,  1906,  without  having  paid,  or,  so 
is  the  evidence  shews,  having  had  any  intention  or  desire 
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to  pay,  it;  and  without  having  made  any 
demand,  or  claim  to  the  insurers  in  res 
but,  on  9th  June,  1906,  he  assigned  it  t< 
application,  demand,  or  claim,  nor  any  ] 
by  the  assignee  to  the  defendants  until 
death;  but  notice  of  the  assignment  was  g 
immediately  after  it  was  made. 

One  of  the  conditions  of  this  policy  i 
payment  of  a  premium  for  one  month 
cease  to  be  in  force.  Under  this  condit 
policy  came  to  an  end  in  June,  1906.  B 
conditions  certain  rights  remained  in 
conditions  are  in  these  words: — 

1.  That  if,  after  the  payment  of  3  fu 
this  policy  shall  lapse  for  the  non-payme 
note,  cheque,  or  other  obligation  giver 
premium,  the  company  will,  upon  applic 
of  all  indebtedness  hereon,  and  the  sum 
and  the  last  renewal  premium  receipt, 
after  such  lapse,  issue  a  non-participat: 
with  the  same  provisions  as  this  policy,  f  oi 
parts  of  the  principal  amounts  as  complel 
shall  have  been  paid  in  cash  hereon,  or 
wards  the  purchase  of  extended  insure 
with  the  schedule  indorsed  hereon. 

2.  That  if,  after  the  payment  of  5  fu 
this  policy  shall  lapse  for  any  of  the  res 
company  will,  upon  application,  the  paym< 
ness  hereon,  and  the  surrender  of  the  ] 
renewal  premium  receipt,  within  3  r 
lapse,  pay  to  the  holder  of  this  policy 
value  shewn  in  the  schedule  hereon  indo: 
tion  of  the  holder  of  this  policy,  the  said 
to  him  any  sum  not  exceeding  the  sum 
schedule  for  one  year,  interest  to  be  paid 
of  6  per  cent,  per  annum,  the  premiui 
year,  and  the  said  interest,  being  first  <3 

But  the  insured  did  not,  nor  did  his 
attempt  to  make  any  election  under  eii 
take  any  steps  whatever  to  obtain  any  adv 
they  seem  rather  to  have  abandoned  the 

It  will  be  observed,  in  the  first  place, 
conditions  is  based  upon  the  fact  that  th 
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reason  of  non-payment  of  the  premium,  and  then  provides 
r  the  acquisition   of  mew  rights,   notwithstanding  such 
we;  and  the  conditions  upon  which  such  new  rights  may 
acquired  seem  to  me  to  be  plainly  stated;  there  must  be 
application  for  such  of  them  as  the  applicant  elects  to 
re,  there  must  be  payment  of  all  arrears,  and  a  surrender 
the  policy  and  of  the  last  renewal  receipt,  all  within 
months  after  the  lapse   of  the  policy.     None   of  these 
ings  was  done  within  that  time,  or  at  all,  and  so  neither 
3  insured  nor  his  assignee  ever  became  entitled  to  any 
sh  new  right,  but  the  policy  remained  a  lapsed  one,  if 
leed  not  also  an  abandoned  one.    But  it  is  contended,  and 
s  been  held,  that  that  is  not  so,  that  the  provisions  as  to 
plying,  payment  of  arrears,  etc.,  apply  only  to  the  first 
the  two  new  rights  provided  for  in  each  of  these  con- 
ions,  and  that  each  is,  therefore,  to  be  read  as  if  there 
re  inserted  in  it,  immediately  before  the  provision  as  to 
i  secondly   mentioned   right,   and   after   the  word   "or," 
j  words     "without   any   such   application,   payment,   or 
tender,  the  company  will,"  or  words  to  the  same  effect 
inserting  apt  words  the  Court  can,  of  course,  give  the 
intiff  almost  any  sort  of  relief  that  may  be  desired,  but 
is  the  contract  which  the  parties  actually  made,  not  a 
7  one  constructed  by  any  Court,  which  ought  to  be  en- 
eed.     By  what  possible  fair  reading  of  these  conditions 
it  be  considered  that  the  application,  the  payment,  and 
surrender,  all  within  the  3  months,  do  not  apply  to  the 
new  right  which  may  be  acquired  notwithstanding  the 
>e  of  the  policy,  just  as  much  as  the  other?    If  a  def end- 
had  promised,  upon  application,  payment  of  an  indebt- 
ess,  and  surrender  of  the  contract,  within  3  months,  to 
ver  to  a  plaintiff  a  white  or  a  black  horse,  could  it  be 
tended   that  the   application,   payment,   and   surrender 
lin   3  months  applied  only  to  the  white  horse,  and  the 
ntiff  was  entitled  to  the  black  horse,  which  the  defend- 
must   deliver  because  of  the  plaintiff's  default  in  all 
e  things  ?    The  literal  meaning  of  the  words  in  question, 
''ell  as  all  things  else,  save  our  sympathies,  are  against  the 
ig  of  the  trial  Judge.     Why  should  not  application,  pay- 
t,  and  surrender,  within  the  limited  time,  be  made  for 
one  right  just  as  much  as  the  other?     It  was  said  by 
trial  Jndge  that,  as  to  the  second  in  their  order  of  state- 
t,  no  new  policy  would  be  necessary ;  but,  if  that  were  so, 
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how  could  it  materially  affect  the  qu 
absolve  from  payment  of  arrears  or  do  t 
cation  or  time  limit  in  the  one  case  any  n 
However,  it  is  not  so;  a  new  policy  won] 
old  policy,  requiring  payment  of  premi 
for  lapse  in  default  of  payment,  would  b 
cable.  Again,  in  the  second,  in  their  ( 
tions,  the  second  right  is  to  a  loan  of  i 
hardly  be  effected  without  an  application 
defendants.  And  again,  why  is  the  secc 
first  condition  the  one  which  the  insure 
asked  and  unconditionally;  why  not  the 
second  condition,  which  condition  moi 
case,  for  5,  not  merely  3,  premiums  had 

It  is  surely  unnecessary  to  pursue 
The  meaning  of  a  provision  which  the  p 
set  up,  and  upon  which  alone  he  can  rel 
action,  instead  of  being  plainly  in  his 
opinion,  plainly  against  him.  The  onu 
been  satisfied.  The  policy  ceased  to  exi 
the  non-payment  in  May,  1906;  and  i 
acquired  under  the  conditions  which  I  h 
necessary  to  consider  whether  both,  or 
these  two  conditions,  apply  to  a  policy  t 
iums  have  been  paid;  but  it  may  be  helpj 
the  schedule  referred  to  in  these  conditio 
cable  only  to  lapsed  policies,-  but  is  ap 
force  as  well,  and  those  policy-holders 
are  not  to  be  put  on  more  favourable  tc 
those  who  are  not. 

As  to  the  other  policy  the  case  seems 
equally  clear. 

Under  it  the  first  premium  was  to 
on  delivery  of  the  policy,  and  the  si 
were  to  be  paid  annually,  the  first  of  tl 
1904 — that  is,  in  advance.  Three  premi 
in  1903,  when  the  policy  was  made,  anotl 
third  in  1905;  no  payment  was  made  ii 
was  assigned  to  plaintiff  on  8th  June,  IS 
died,  as  was  before  stated,  on  8th  No1 
policy  contained  a  provision  that  it  sho 
force,"  if  any  premium  remained  unpa 
month  after  it  became  payable.    The  sole 
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premiums  were  payable  in  advance,  for,  if  fo.  it  is  in- 
itable,  and  it  is  not  disputed,  that  the  policy  has  censed 
rist  long  before  the  insured's  death.  It  is  difficult  for 
o  understand  upon  what  possible  ground  it  can  be  con- 
ed that  the   premiums    were  not  payable   in   advance. 

else  could   they  be   payable  under  the  ordinary  eon- 

of  life  insurance?  The  contract  is  unilateral  in  this 
i,  that  the  insured  is  not  bound  to  continue  the  insur- 
,  but  the  insurer  %  so  long  a*  the  premiums  are  paid, 
le  insurer  to  carry  the  risk  for  the  year,  and  then,  ac- 
Jig  as  it  may  suit  the  insured,  be  paid  or  not  paid  for 
Qg  carried  it?  The  very  nature  of  the  transaction 
>sitates  payment  or  some  obligation  to  pay  in  advance, 
his  case  the  contention  is  that  the  risk  was  carried  al- 
gh  ther^  was  no  payment  nor  any  aoH  of  obligation  to 
But  thhis,  without  any  consideration,  the  contract 
d  be  nudum  pactum,  unless,  under  seal,  the  defendants 
covenanted  to  so  carry  the  risk.  The  policy,  however, 
ad  of  containing  any  such  extraordinary  covenant,  clear- 
•ovides  for  payment  in  advance;  a  payment  when  it  was 
brought  into  force  by  delivery;  a  payment  a  year  after 
;  and  payments  annually  thereafter,  "  Annually  "  surely 
is  each   year,  and   yet    it  has  been   held  that   it  means 

year  after  skipping  a  year.  Again,  is  it  necessary,  is 
disable-  to  pursue  so  plain   a  matter  further? 

would  allow  the  appeal,  and  dismiss  the  action. 

>8LER  and  Mac  LA  hen,  J  J.  A.,  concurred,  for  reason* 
d  in  writing. 

f088,  C-tf.O..  and  Gahkow.  J, A.,  also  concurred. 


November  15th.  1007, 
C,A. 

JARVLS  v.  J  A  K  VIS. 

)and  and  Wife — Land  Purchased  by  Husband — Cr,n- 
ryancr.  Taken  in  Name  of  Wife — (rift  or  Settlement — ■ 
%ten  if  on — Ev  idence — 1m  }*ro  videncc — A  bsenct  of  ReJa- 
vn  of  Confidence— Undue  Influence — Want  of  I  tide- 
mdeni  A  dvice — Reform  a  i  ion  of  Con  veya  n  c#  —Int  e  n  t  io  n 
*  Settlor— Dlfe  Estate. 

ppeal  by  plaintiff  from  order  nf  ;\  Divisional  Couil  (8 
.  R.  902)  allowing  an  appeal  by  defendant  from  judg- 
of  M.UiEi:.  ,T„  at  the  trial,  and  dismissmL''  the  netion* 
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The  appeal  was  heard  by  Moss,  C.J. 
Maclaren,  and  Mebedith,  JJ.A. 

A.  H.  Marsh,  K.C.,  for  plaintiff. 
H.  H.  Strathy,  K.C.,  for  defendant. 

Moss,  C.J.O. : — This  action  is  betwee 
the  former  claiming  to  have  set  aside  a 
eel  of  land  in  Orillia,  made  by  one  Sa] 
the  plaintiff  had  purchased,  and  whom  1 
defendant.  The  conveyance  as  executed  % 
defendant  in  fee.  In  the  statement  oi 
alleged  that  the  conveyance  was  so  mad 
ledge  or  consent,  and  he  claimed  tha 
ccelled,  or  that  the  defendant  should  b 
for  him.  The  defendant  asserted  that  t 
to  give  her  the  land,  and  that  the  conv< 
by  his  direction,  and  she  insisted  that 
absolutely.  During  the  trial  before  W 
given  to  the  plaintiff  to  amend  by  al 
on  his  part  as  an  additional  ground  of  i 

The  trial  Judge  reached  the  cone 
had  not  intended  to  make  an  absolute 
the  defendant,  and  that  the  conveyance 
to  his  desires,  and  that  when  he  executed 
stand  its  nature  and  effect,  and  he  gave  ; 
lands  in  the  plaintiff  in  fee.  The  defe 
pealed  to  a  Divisional  Court,  where  i 
conveyance  was  in  pursuance  of  plaintiff 
made  in  accordance  with  his  directions, 
dismissed.  The  plaintiff  in  his  turn  ap 
After  the  argument  the  plaintiff,  actin 
of  the  Court,  submitted  a  further  amei 
ment  of  claim,  to  the  effect  that  the  tn 
the  defendant  was  to  have  an  estate  for 
in  the  event  of  her  surviving  the  plaintif 
to,  the  lands  were  to  be  vested  in  the 
praying  that  it  be  so  declared.  The 
opposition  that  the  amendment  should 
on  proper  terms  as  to  costs,  and  that 
conveyance  is  not  to  be  upheld  in  the  wl 
by  the  evidence  should  be  declared.  The 
one    for    allowing    the    amendment. 
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s,  should  the  conveyance  be  upheld,  and,,  if  not,  to  what 
should  it  be  set  aside  or  varied? 
hough  the  trial  Judge  adjudged  that  the  plaintiff  was 
i  to  have  the  lauds  vested  in  him,  thereby  in  effect 
ing  the  conveyance  in  so  faT  as  it  vested  any  bene- 
nterest  in  the  defendant,  he  expressed  tne  opinion  that 
view  of  the  evidence  the  plaintiff  intended  that  the 
ant  should  have  an  estate  for  life  in  the  lands  in  the 
»f  her  surviving  him.  And  in  not  awarding  her  such 
Lte  or  interest  he,  no  doubt,  acted  upon  the  doctrine 
here  a  voluntary  settlement  is  intended  to  be  made 
ng  to  the  settlor's  declared  wishes,  and  the  convey- 
ls  drawn  and  executed,  fails  to  properly  express  the  / 
s  intentions  and  wishes,  it  cannot  be  reformed,  but 
e  wholly  set  aside.  And,  no  doubt,  the  general  rule  is 
ed  by  Lord  Hatherley  in  Turner  v.  Collins,  L.  B.  7 
p.  342 :  "  It  has  always  been  said  and  truly  that  there 
t  difficulty  in  reforming  a  voluntary  deed,  because, 
part  of  it  is  shewn  to  he  contrary  to  the  intention  of 
rties,  you  can  only  deal  with  it  by  setting  the  whole 
&  in  Hoghton  v.  Hoghton."  Bn^  as  the  case  before 
latherley  shews,  there  are  exceptions  to  the  general 
SVhile  in  a  case  in  which  the  voluntary  settlor's  desires 
ot  been  properly  or  effectively  carried  out,  he  cannot 
rented  from  changing  his  intentions,  and  cannot  be 
ied  to  adhere  to  what  he  had  previously  intended, 
s  nothing  to  prevent  the  Court  from  giving  effect  to 
arts  of  the  instrument  as  he  may  be  willing  to  let 

the  present  case  I  think  that  it  appears  from  the 
e  not  only  that  it  was  not  the  plaintiff's  intention 
&  lands  should  be  conveyed  absolutely  to  the  defendant, 
it  the  plaintiff  did  not  understand,  and  no  proper 
t  was  made  to  explain,  the  nature  and  effect  of  the 
mce.  It  is  not  necessary  to  decide  upon  whom  lay 
y,  or  whether  the  relationship  of  the  parti es,  coupled 
e  plaintiff  s  age,  inability  to  read  or  write,  ignorance  of 
tions  of  the  kind,  and  complete  separation  from  dis- 
ed  friends  or  advisers,  cast  upon  the  defendant  the 
f  making  sure  that  the  matter  was  fully  explained, 
t  he  understood  its  nature  and  effect  It  now  appears 
viiig  to  the  want  of  any  such  precautions  and  to  the 
it  the  carrying  into  effect  of  the  plaintiffs  desires  was 
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intrusted  to  persons  wholly  inexpert 
and  almost  utter  strangers  to  the  p 
does  not  express  his  intention.     AIL 
to  what  has  been  deposed  to  as  ha 
plaintiff   and   the   other  parties   pre 
when   Sanderson   put  down  somethi 
which  has  been  mislaid  and  cannot 
the  conveyance  was  executed  by  the 
short  of  proof  that  the  plaintiff  inte 
the  land  should  be  conveyed  to  the 
fact  that  he  made  his  mark  to  the 
tangible  piece  of  evidence  in  that  c 
circumstances  disclosed  in  the  evide 
held  to  the  strict  consequences  of  tha 

That  he  did  not  intend  to  deprive 
is  apparent,  and  so  the  conveyance  i 
press  his  mind.  But,  upon  the  evid 
as  they  now  appear  before  us,  it  is  p: 
defendant  the  interest  which  the  tria 
the  plaintiff  contemplated  she  shoul 
for  life.  The  evidence  amply  sustain 
in  this  respect. 

Therefore,  instead  of  vesting  the 
plaintiff,  it  should  b£  declared  thai 
titled  to  an  estate  therein  for  the  ten 
the  event  of  her  surviving  the  plaii 
thereto,  the  lands  are  vested  in  the  pli 

The  case  is  not  one  for  costs  to  or 
Osler,  Garrow,  and  Maclarbn, 


Meredith,  J.A.,  for  reasons  sta 
opinion  that  the  defendant  should  I 
the  lands  in  question  for  the  plaint 
natural  life,  and  as  to  the  remaind 
heirs  and  assigns  forever. 
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MacLAREN  v,  MacLAKEN. 


urance — Preferred  Beneficiaries  —  Designation  by 
-Identification  of  Policy  —  One  of  Four  in  Same 
s — Insurance  Act — Bequest  of  "Policy"  Held  not 
elude  More  $ian  One — Evidence — Admissibility — 
cation  for  Insurance — Letter  of  Insured, 

m  by  the  plaintiffs,  the  executors  of  the  will  of  the 
l  MacLaren,  for  judgment  on  further  direction?, 
to  leave  reserved  by  Britton,  J.,  in  a  judgment 
ed  in  November,  1903. 

Orde,  Ottawa,  for  the  plaintiffs. 

,  Cameron,  for  the  infant  defendants. 


in,  J.: — The  late  John  MacLaren,  of  Brockville, 
British  Columbia  on  20th  May,  1903,  as  the  result  of 
ustained  in  an  accident  2  or  3  days  before.  He  left 
valued  at  $830,000.  against  which  there  were  liabili- 
135,000. 

s  will  made  two  days  before  his  death,  he  bequeathed 
tate  to  his  wife,  subject  to  payment  of  his  debts  and 
.  of  $50,000  each  to  his  four  children. 
rill  also  contained  the  following  provision:  "I  also 
to -each  of  the  above  named  children  one- quarter  of 
eds  from  a  5  per  cent,  gold  bond  policy  issued  by 
jllere  of  Hartford,  Conn/' 

estator  had  4  such  policies  in  the  Travel! erg  Insur- 
pany  of  Hartford,  each  for  $25,000.  These  policies 
same  date  and  were  identical  in  their  terms.  The 
presented  for  the  opinion  of  the  Court  upon  this 
■e: — 

Whether  the  children  are  entitled  under  this  he- 
he  four  policies  or  to  one  of  them  only. 
f  the  children  are  entitled  to  one  policy  only,  the 
to  be  divided  equally  amongst  them,  whether  they 
iled  to  the  proceeds  of  such  policy  as  preferred 
ies  under  the  Ontario  Insurance  Act 
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Upon  the  argument  Mr.  Came 
upon  the  first  question,  the  applicati< 
a  letter  of  the  late  John  MacLaren, 
which  he  says :  "  I  beg  to  acknowle 
policy  for  $100,000  on  a  5  per  cent 
issued  by  the  Travellers  Insurance 
Conn.  I  have  much  pleasure  in  stat: 
satisfactory  in  every  respect."  And 
McCaw,  the  insurance  agent  who  t 
plication,  in  which  he  says  that  Mi 
policy  of  $100,000,  and  that  it  was  < 
Mr.  McCaw*s  suggestion,  for  conveni 
that  Mr.  MacLaren  always  considere 
insurance  for  $100,000. 

I  think  the  application  for  the  in 
policy  made  part  of  the  insurance 
which  is  attached  to  each  policy,  i 
evidence. 

The  application  shews  that  the  ii 
"  $100,000  in  4  policies  of  $25,000 
kind  of  policy  desired  as  "principi 
year  endowment,  $2,500  a  year  for 
and  the  annual  premium  is  stated  t< 
ing  the  kind  of  policy  and  stating  1 
the  transaction  is  apparently  treatec 
for  a  $100,000  policy. 

Even  if  the  letter  of  the  decesa 
Mr.  McCaw  be  admissible  (I  think 
find  in  them  anything  which  would  € 
testator,  who  must  have  known  he 
$25,000,  meant,  when  he  bequeathed 
whole  4  policies.  Speculation  in  co 
and  contrary  to  rule:  Ee  Sherlock,  2£ 

The  cases  are  numerous  in  which 
articles  of  property  of  the  same  kind 
of  them.  For  instance,  a  testator  h 
queaths  to  the  legatee  "a  horse."  ' 
form  that  such  a  bequest  is  not  yc 
entitles  the  legatee  to  only  one  artic 
which  he  may  select  out  of  the  pr 
these  it  is  sufficient  to  refer  to  the  cc 
of  O'Donnell  v.  Welsh,  [1903]  1  Ir. 


MACLAREN  v.   MAt'LARE^.  £37 

t 
i,  12  Ch.  D.  683.     Other  cases  may  be  found  in  Jar- 
Wills,  5th  ed.3  p.  331. 

ards  v.  Patteaoiij  15  Sim.  501 — not  cited  at  Bar — 
em  at  first  blush  to  support  the  contention  that  the 
of  "the  proceeds  of  a  5  per  cent  gold  bond  policy 
Tavellers  of  Hartford.  Conn./'  may  be  read  as  a  be- 
the  proceeds  of  all  of  the  testator's  insurance  of  that 
on.  There  the  bequest  of  "  all  my  property  in  the 
l  and  Russian  funds "  and  "  also  that  vested  in  a 
mortgage  security,"  was  held,  as  to  the  latter  words, 
uivalent  to  a  bequest  of  "  all  my  property  vested  in 

mortgage  security."  The  preceding  words  appar- 
tisfied  the  Court  that  the  testators  clear  intention 
►equest  was  to  deal  with  all  his  property  invested  in 
mortgages,  of  which  he  had  several,  precisely  as  he 
t  with  all  his  property  invested  in  the  Austrian  and 
funds,  and  that  the  little  word  "a"  had  slipped  in 
ertence.  In  the  present  ease  tbere  are  no  words  in 
ition  to  aid  the  contention  that  by  li  a  policy,  etc.,  in 
fellers/*  the  testator  meant  all  his  insurance  of  that 
on.       Because  of  the  absence  of  any  such  context  as 

in  Richards  v.  Patteson,  the  bequest  construed  in 
)  is  clearly  distinguishable  from  that  now  under  coii- 
n.  I  have  found  no  other  decision  which  lends  any 
>  the  argument  advanced  by  counsel  for  the  infant 
he  testator, 

,  in  my  opinion,  impossible  to  read  the  bequest  in 
,  which  is  absolutely  free  from  doubt  or  ambiguity 
ce,  and  which  is  not  rendered  doubtful  or  ambiguous 
roven  fact  that  the  deceased  had  four  policies,  other- 
n  as  it  is  expressed,  that  is,  ns  tin?  gift  of  a  single 

i  the  second  question  the  case  is,  I  think,  if  anything 

The  statute  (K.  S.  0.  18!)7  ch.  203,  sec,  l^li),  has 

d  by  authority  binding  upon  me  to  permit  the  de- 

v  by  will  of  preferred  beneficiaries,  either  originally 

ly  of  substitution*     The  designation,  however,  where 

will  or  by  any  instrument  in  writing  other  than  an 

tent  on  the  policy,  must  w  identify  the  contra rt  by 

or   otherwise/'      That    this    statute    was    passed    to 

aiefits  to  wives  and  children,  and  should  receive  such 

Lion  as  will  tend  to  effectuate  that  purpose,  may  he 

.  The  Courts  have  gone  far  to  place  upon  the  statute 


I 


838  THE  ONTARIO  WEEKLY 

a  liberal  construction  in  favour  of  b€ 
red  class.  l?hus  in  Be  Cheeseborough 
testator  had  5  policies  of  insurance,  i 
eficiaries  were  designated,  a  bequest  o 
his  insurance  policies,  was  held  a 
under  the  statute  of  the  three  insi] 
beneficiaries  had  not  been  named 
8  0.  L.  B.  720,  4  0.  W.  B.  533. 
however,  if  I  were  to  hold  that  tl 
policies,    all    answering    a    paxticul 
as  an  identification  of  the  policy 
designated  may  select  under  the  b 
beyond  any  decision  yet  pronounced 
beneficiaries  upon  the  question  of 
statute. 

In  my  opinion,  it  is  not  possible 
quest  of  one  of  4  policies,  any  one  o 
to  answer  the  bequest,  is  such  a  desij 
quirement  of  the  statute  that  the  p 
by  number  or  otherwise. 

An  order  will  issue  containing  de 
with  the  foregoing  expressions  of  op 
parties  will  be  paid  out  of  the  estate 
the  executors  as  between  solicitor  ani 


Teetzel,  J. 

WEEKLY    C0TJK 

DIXON  v.  GABB 

Contract — Remuneration  for  Work  a\ 
Deceased  Person — Promise  to  Pa 
Rate  Fixed — Claim  against  Esta 
Evidence — Report  Varied  in  Appe 
Allowed. 

Appeal   by   plaintiff   from  repoi 
County  Court  of  Wentworth,  upon 
ascertain  the  amount  due  to  the  def< 
formed  by  her  for  the  late  Isabella  ] 
of  $3,055.50. 

W.  Laidlaw,  K.C.,  for  plaintiff. 

G.  Lynch-Staunton,  K.C.,  and  E 
for  defendant. 
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etzel,  J.: — This  action  by  an  administrator  arose  out 
unsuccessful  attempt  by  the  defendant  to  establish  a 

>  her  by  the  intestate  of  upwards  of  $20,000  J  and  the 
ant  counterclaimed  to  have  specific  performance  of  an 
I  agreement  by  the  intestate  to  leave  her  by  will  $5,000 
h  and  a  house  and  lot,  and  in  the  alternative  for  pay- 
;or  work  and  labour  performed  by  the  defendant  for  the 
ite  from  February.  1903,  to  May,  1906, 

the  trial  the  plain  tiff  succeeded  in  having  the  alleged 
eclared  void,  and  also  in  defeating  the  defendants 
rclaim  for  specific  performance;  but,  the  plaintiff 
\  submitted  to  payment  of  a  reasonable  sum  for  def end- 
work  and  services,  a  reference  was  directed  to  Judge 
:,  as  special  referee,  to  ascertain  what,  if  anything,  is 
le  defendant  in  respect  of  her  counterclaim  for  work 
ibour  performed  ■  .  -  for  the  late  Isabella  Brown 
hose  estate  the  plaintiff  is  administrator)  during  the 
above  mentioned;  and  this  motion  is  by  way  of  an 
from  the  report  made  upon  the  reference, 

>  rate  of  wages  was  fixed  between  the  parties,  but  it 
itablished  that  the  intestate  agreed  that  the  defendant 

be  "well  paid  for  her  services/' 
Le  defendant  was  employed  in  all  159  weeks  and  3  days. 
sferee  allowed  $25  per  week  for  li6  weeks  and  3  days, 
15  per  week  for  93  weeks,  making  the  total  allowance 
.50. 

reasons  influencing  the  referee  in  making  the  above 
nces,  he  mentions  in  his  memorandum  of  judgment: 
icularly  objectionable  and  arduous  work  done  by  the 
lant  for  the  deceased  Isabella  Brown,  in  addition  to 
«  as  nurse;  the  fact  that  the  defendant  was  the  only 
l  with  whom  the  deceased  would  be  content;  and  in 
eration  of  the  defendant's  standing  in  life  and  family 
lancial  circumstanceSj  and  the  measure  of  the  sacrifices 
ade  at  the  deceased's  earnest  desire." 
e  appellant  contends  that  the  allowance  was  unreason- 
ad  exorbitant  and  not  warranted  by  the  evidence. 
yond  proving  in  a  general  way  the  nature  of  the  ser- 
md  the  usual  wages  for  a  trained  nurse,  the  defendant 
no  evidence  of  the  monetary  value  of  the  services. 
e  evidence  disclosed  that  for  20  weeks  prior  to  1st 
1903,  the  defendant,  besides  doing  the  ordinary  house 
for  the  intestate,  performed  at  her  request  the  duties 
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of  nurse  during  the  last  illness  of  a 
and  that  those  duties  involved  work 
kind.  After  the  last  mentioned  date  t 
uf  the  last  illnesa  of  the  intestate, 
1905,  the  services  performed  by  the  c 
those  of  a  lady's  maid  and  houseke* 
last  mentioned  date  uutil  5th  May,  1! 
died,  the  services  performed  were  sim 
during  the  last  illness  of  the  intestate 

The  defendant  is  not  a  professions 
tiff  offered  the  evidence  of  two  physi 
and  experience,  in  whose  opinion  the  & 
nurse  could  have  been  obtained  for  ah 
$5  per  week  would  be  fair  wages  for  a 

The  sole  question  for  de  terra  inati 
the  services  rendered,  bearing  in  mind 
that  the  defendant  would  be  well  pair 
pret  to  mean,  liberally  paid. 

In  short,  the  defendant's  claim  is  v 
which  Stroud  defines  to  be  a  reasons 
for  services  rendered   or  work  done 
fixed  by  contract ;  and  it  is  further  st 
and  Servant,  6th  ed,,  pp.  158,  159, 
agreement  to  pay,  but  the  amount  is  n< 
is  upon  a  quantum  meruit,  the  amoun 
sum  as  the  employer  at  ting  bona  tide 
awarded  in  payment  for  the  services* 

After  *  areful  perusal  of  all  the  evii 
rendered  and  the  value  thereof,  and  j 
rf  the  intestate  to  pay  liberally,  I  a 
amount  awarded  is  considerably  more 
ing  bona  fide  under  the  agreement,  ? 
paid  for  the  sit  vices. 

The  intestate,  who  was  a  cousin  of 
unmarried  woman  possessed  of  large 
apparent  from  the  evidence  of  the  def 
ter  that  the  defendant  and  her  famil 
attentive  to  the  intestate,  and  that  th 
sacrificed  the  comforts  of  her  own  1mm 
and  thai  she  entertained  from  the  be 
the  intestate  would  out  of  her  abunda 
fully  with  her  by  her  will. 
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rhile  the  relationship  of  the  parties,  the  great  kindness 
e  defendant  to  the  intestate,  and  the  personal  sacrifices 
nade,  in  serving  her,  in  addition  to  the  services  per- 
ed,  would  probably  have  furnished  good  ground  for 
>rtinii[  a  settlement  at  a  sum  as  large  as  the  amount 
led,  J  cannot,  in  the  absence  of  agreement,  judicially 
»  the  value  of  the  defendant's  services  any  sum  as  com- 
ition  for  personal  sacrifices  or  disappointed  Is  opes,  even 
re  re  able  to  find,  as  the  referee  suggests,  that  the  defend- 
ms  the  only  person  with  whom  the  deceased  would  have 
content;  but,  with  very  great  respect,  I  do  not  think  the 
nee  warrants  any  such  conclusion. 

award  the  defendant  the  following  sums,  which  are,  to 
rind,  very  liberal  eominnisation  for  the  services  rendered, 
ily:  for  the  20  weeks  from  10th  February,  tTOS,  to  1st 
1903,  at  $20  per  week,  $400;  for  the  ]i>  weeks  and  3 
from  20th  December,  1905.  to  Cth  May,  1906,  at  $20 
reek,  $390;  for  all  the  balance  of  the  period,  1*0  weeks, 
0  per  week,  $1,200:  total  $1,990, 

lie  report  will  be  amended  accordingly.  Cmta  of  the 
il  to  be  eoete  in  the  caus*\ 
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TRIAL. 

KILGOUR  v,  TO  WET  OF  PORT  ARTHUR, 

n — Letter*  Patent  Demmn^  Crown  Land — Derogatum 
'am  Previous  Grant  —  Description  —  J  led  of  Kiver  — 
anreUatwn  of  Crown  f^ase. 

t-t ion  for  cancellation  of  a  Crmvn  patent  Tor  land  and 
:her  relief. 

antilton  Cassele,  K*G>,  for  plaintiff. 
A,  Moss,  for  defendants- 

acMamok,  J,:— On  10th  March,  1870,  the  Crown 
Etl  to  George  D.  Ferrier  all  that  puree]  or  tract  of  land 
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situated,  lying,  and  being  in  the  district  of  Algoma  (now  in 
the  district  of  Thunder  Bay),  in  the  province  of  Ontario,  con- 
taining by  admeasurement  267J  acres,  be  the  same  more-  or 
less,  which  said  parcel  or  tract  of  land  may  be  otherwise 
known  as  follows,  that  is  to  say,  being  composed  of  mineral 
location  "  S  "  in  the  township  of  Mclntyre,  as  shewn  on  a  plan 
of  survey  by  provincial  land  surveyor  Hugh  P.  Savigny,  dated 
May,  1868,  and  marked  "  George  D.  Ferrier,"  of  record  in 
the  department  of  Crown  lands,  and  the  metes  and  bounds  of 
which  are  described  as  follows  by  the  said  Hugh  P.  Savigny, 
that  is  to  say :  commencing  where  a  post  has  been  planted  at 
the  north-wesjt  angle  of  location  10,  Savigny's  survey;  thence 
due  north  astronomically  65  chains  55  links  to  where  a  post 
has  been  planted;  thence  due  east  41  chains  50  links  to  where 
a  post  has  been  planted;  thence  due  south  65  chains  60  links, 
more  or  less,  to  a  post  planted  at  the  north-east  angle  of  loca- 
tion number  10;  thence  due  west  40  chains,  more  or  less,  to 
the  place  of  beginning:  reserving  an  allowance  of  5  per  cent, 
on  the  acreage  of  the  lands  hereby  granted  for  roads,  and  re- 
serving also  the  right  of  the  Crown  to  lay  out  roads  where 
necessary:  To  have  and  to  hold  the  said  parcel  or  tract  of 
land  hereby  granted,  conveyed,  and  assured  unto  the  said 
George  D.  Ferrier,  his  heirs  and  assigns  forever;  saving,  ex- 
cepting, and  reserving,  nevertheless,  unto  Her  Majesty,  her 
heirs  and  successors,  the  free  uses,  passage,  and  enjoyment  of, 
in,  over,  and  upon  all  navigable  waters  which  should  or  might 
be  thereafter  found  on  or  under  or  be  flowing  through  or 
upon,  any  part  of  the  said  parcel  or  tract  of  land. 

It  was  admitted  by  the  defendants  that  "  save  and  except 
as  to  all  mines  and  minerals  in,  under,  and  upon  the  said 
lands,  together  with  the  rights  of  ingress  and  of  working  and 
mining  for  minerals  in  and  under  said  lands,  whatever  estate, 
right,  title,  and  interest  in  mineral  location  '  S 9  in  the  town- 
ship of  Mclntyre  passed  to  George  D.  Ferrier  under  said 
grant  of  10th  March,  1870,  is  vested  in  the  plaintiff  Joseph 
Kilgour,  and  proof  of  the  plaintiff's  title  is  at  the  trial  dis- 
pensed with." 

It  was  also  admitted  that  the  said  patent  was  registered 
in  the  registry  office  for  the  district  of  Thunder  Bay  in 
March,  1870.  And  the  plaintiff  admitted  that  the  lease 
from  the  Crown  to  the  defendants  which  is  attacked  in  this 
action  was  registered  in  February,  1907. 
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Oil  20th  February,  1907,  under  and  by  virtue  of  letters 
patent,  the  Crown  demised  and  leased  to  the  defendants  all 
and  singular  that  certain  parcel  or  tract  of  land  under  the 
water  of  Current  river,  passing  through  and  within  the  limits 
of  mining  location  "  S  "  in  the  township  of  Mclntyre,  in  the 
district  of  Thunder  Bay,  containing  by  admeasurement  10 
acres  more  or  less,  as  shewn  on  plan  of  survey  by  provincial 
land  surveyor  Hugh  P.  Savigny,  dated  ^May,  1868,  of  record 
in  the  department  of  lands,  forests,  and  mines. 

Clause  20  of  the  said  latters  patent  provides  as  follows: 
a  It  is  further  expressly  agreed  and  understood  that  should 
any  litigation  arise  with  regard  to  the  title  of  the  land  hereby 
demised,  the  lessees,  their  successors  and  assigns,  will,  at  their 
own  costs  and  charges,  defend  their  title  and  carry  on  the 
said  litigation  and  will  indemnify  Us,  as  representing  the 
province  of  Ontario  and  government  and  officers  thereof,  in 
respect  of  all  costs  which  may  be  awarded  in  connection  with 
the  litigation,  and  in  respect  of  all  claims  as  well  for  costs 
as  for  damages,  if  any,  which  may  arise  or  be  incurred,  or 
which  may  be  established,  against  Us,  as  representing  the 
said  province  of  Ontario,  or  any  officers  thereof,  by  reason  of 
this  lease  and  any  connection  with  the  property  hereby 
demised." 

The  statement  of  claim  alleges  (paragraph  5)  that  the 
tract  of  land  under  the  waters  of  the  Current  river  which  His 
Majesty  by  the  said  letters  patent  purported  to  demise  to  the 
defendants  is  a  part  of  the  parcel  or  tract  of  land  granted  to 
the  said  Ferrier,  and  is  now  vested  in  the  plaintiff. 

The  plaintiff  asks  to  have  it  declared  that  the  letters 
patent  to  the  defendants,  dated  20th  February,  1907,  are  null 
and  void  as  against  the  plaintiff,  and  form  a  cloud  upon  the 
plaintiff's  title  to  the  lands  covered  by  the  patent  of  10th 
March,  1870;  to  have  the  letters  patent  of  20th  February, 
1907,  delivered  up  to  be  cancelled,  and  to  have  the  registra- 
tion thereof  vacated. 

Kobert  R.  Wickam,  a  civil  engineer,  who  was  with  Hugh 
P.  Savigny,  provincial  land  surveyor,  in  May.  1868,  when  he 
laid  out  mining  location  "  S  "  and  planted  a  boundary  post 
at  the  north-east,  corner  thereof,  stated  that  the  Current  river 
is  64  feet  wide  where  it  enters  location  "  S  "%about  two  chains 
from  the  north-west  angle  thereof,  and   run*   through  the 
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whole  length  of  the  lot,  leaving  it  near  1 
The  river  is  very  rough  and  rapid,  and  is 
almost  a  continuous  rapid  and  having  a 
the  north  end  of  location  "  S  "  to  its  m 
miles.  Logs  could  not  be  floated  dowr 
able  improvements  being  made. 

James  F.  Whitson,  chief  clerk  in  the 
ment,  said  that  the  10  acres  described  i 
fendants  formed  part  of  the  area  embra 
of  the  267  acres  covered  by  the  pat 
granted  to  Ferrier,  and  covered  the  bed 
The  patent  to  Ferrier  included  th( 
there  being  no  reservation  of  the  wat 
Crown  could  not  derogate  from  its  gn 
of  the  land  under  the  waters  of  the  Cu 
fendants. 

The  Crown  had  doubts  as  to  its  ri^ 
to  the  defendants,  as  it  is  expressly  8 
litigation  arise  as  to  the  title  the  lessee 
title  at  their  own  costs  and  charges,  and 
against  all  costs  and  damages  by  reasoi 
connection  with  the  property  thereby 
torney-General  refused  a  fiat  to  allow  l 
a  party  to  the  action. 

There  will  be  judgment  for  the  pli 
tion  as  asked  in  the  1st  and  2nd  para 
together  with  the  costs  of  the  action. 


Boyd.  C.  N 

TRIAL. 

McNTCHOL  v.  McPHE 

Execution  —  Sale  of  Interest  in  Land 
Action  by  Execution  Debtor  to  Se 
Execution  Creditor  —  Irregularities 
adequacy  of  Price — Resale  by  Purch 
tiff — Charr/r  on  Land — Declaration 

Action  by  John  McNichol  against  ( 
John  A.  Davidson,  members  of  a  firm  c 
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rson  individually,  and  Mary  MeXiehol,  wife  of  the 
If,  to  have  it  declared  that  a  pretended  sale  of  the 
if  ihe  plaintiff,  under  an  execution  issued  by  the  de- 
U  the  solicitors  against  the  lands  of  the  plaintiff,  by 
eriff  to  the  defendant  G.  G,  McPherson,  was  uncon- 
ile,  invalid,  and  void  as  against  the  plaintiff,  and  an 
I  resale  or  transfer  to  the  defendant  Mary  McNiehol 
jtantial,  untenable,  and  void  as  against  the  plaintiff; 
>r  possession  and  mesne  profits;  or,  in  the  aitenia- 
a  have  it  declared  that  the  defendants  G.  G.  MePher- 
d  Mary  McNiehol  held  the  land  in  trust  for  the  plain- 
ibject  to  the  payment  of  the  execution^  if  valid  as  an 
bra  nee  or  otherwise  tenable  against  the  plaintiff, 

B,  Morphy,  Lis  towel,  and  J.  M.  Cart  hew,  Lis  towel, 
lintiff, 

C.  Makins,  Stratford,  for  defendants. 

►yd,  C. : — No  evidence  has  been  given  to  support  the 
tion  in  the  plaintiff's  claim  that  the  plaintiff  reposed 
enee  in  the  defendants  the  solicitors  respecting  the  laud 
nation,  or  that  the  said  solicitors  intervened  in  any  way 
luenee  the  action  of  the  sheriff  in  taking  proper  steps 
vertise  and  sell  the  interest  of  the  plaintiff  in  the 
in  question  under  the  execution  in  his  hands  at  the  suit 
said  defendants  the  solicitors.  As  far  as  the  evidence 
the  sheriff  took  his  own  course  in  the  execution  of  the 
ind  at  the  appointed  time  sold  the  property  seized  to  the 
lant  solicitor  for  the  sum  of  $70.  There  was  an  ar- 
nent  between  the  said  solicitors  and  the  otheT  def end- 
rife  of  plaintiff ?  that  if  they  became  purchasers  they 
allow  her  the  benefit  of  the  transaction,  if  she  so 
ir  on  paying  or  securing  to  them  the  full  amount  of 
account  for  costs  against  the  plaintiff.  This  is  the 
latter  brought  out  in  the  evidence  affecting  the  defend- 
1  regard  to  the  sale.  Evidence  was  also  given  to  shew 
le  sale  price  was  far  less  than  the  real  value  of  what 
Id. 

e  History  of  the  transaction  is  this.  The  defendant 
McNiehol  sued  the  plaintiff  for  alimony  several  years 
nd  the  defendants  the  solicitors  then  acted  for  the 
voi*-  i.  o.w.sl.  no.  26— 57« 
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husband,  and  had  against  him  an  uns 
The  alimony  action  was  not  prosecut 
an  arrangement  by  which  (among  c 
band  leased  the  land  in  question  to  hi 
nominal  rent.  She  accepted  this  in  lie 
since  then  lived  on  the  land  and  bi 
family  of  small  children,  most  of  who 
the  end  of  the  7  years,  in  Februai 
demanded  possession  from  the  widov 
going  off  the  land,  but  a$ked  him  U 
his  family.  That  he  refused  to  do,  i 
remained  unmolested  on  the  land  w 
the  eldest,  a  girl,  being  16  years  of  a£ 
the  place  as  well  as  they  could,  and 
In  September,  1905,  the  defendants  1 
judgment  against  the  husband  for  the 
of  $97,  and  duly  placed  in  the  sherif 
which  attached  upon  the  interest  of  t 
which  the  sale  took  place  in  October, 
the  sheriff  advertised  the  sale  in  the  o 
local  paper,  but  what  other  steps  he 
The  sheriff  died  pending  this  action, 
no  attempt  to  prove,  from  his  books  < 
been  done  by  him  before  the  sale. 

It  also  appears  that  in  October,  1! 
application  by  other  solicitors,  to  hfi 
Court  certain  questions  arising  as  to  t 
tiff  in  the  land  in  question  under  the  v 
in  which  proceeding  costs  of  the  var 
were  taxed  at  the  sum  of  about  $200,  a 
upon  the  said  lands.  By  the  said  w 
life  estate  in  the  land,  and  the  wife 
after  the  death  of  her  husband,  with 
as  the  plaintiff  may  appoint,  and,  in  d 
to  persons  named. 

By  the  pleading  complaint  is  made 
as  alleged  $3,500,  was  sold  for  $70. 
was  not  the  fee  simple,  which  the  plai: 
his  life  estate.  Evidence  was  given 
rent  for  $150  per  year,  but  based  on  i 
was  in  good  condition.  And  evidavc 
average  chance  for  life  of  a  person  ag 
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lUfFs  age)  would  be  about  14  years.  However,  the  evi- 
e  as  to  the  fair  value  of  the  life  estate  was  vague  and 
tisfactory,  first  because  the  two  witnesses  who  spoke 
not  been  on  the  land,  and  it  appeared  that  it  could  not  be 

well  worked  during  the  occupation  of  the  wife  and 
hen,  and  that  it  would  not  pay  to  call  in  a  hired  man 
jsist  them — and  again  because  the  habits  of  the  defend- 
were  probably  not  such  as  to  ensure  an  average  length 
fe.  In  addition  to  this,  and  as  affecting  the  saleability 
ie  interest,  there  was  the  charge  for  costs,  $200,  and  the 
lession  of  the  wife,  and  her  claim  to  be  supported  if  she 

dispossessed  of  the  land. 

is  to  the  law  applicable  to  these  circumstances,  it  is 
that  the  defendants  as  execution  creditors,  had  the 
;  to  purchase  to  protect  their  claim.  The  mere  fact 
there  was  no  greater  audience  at  the  sale  than  the  wife 
the  purchaser  was  a  matter  which  appealed  to  the 
fPs  discretion  in  proceeding  with  the  sale ;  if  he  thought 
a  fair  price  (under  such  an  enforced  sale)  was  not  being 
id,  he  had  the  power  to.  withdraw  the  property  and  post- 
the  sale.  In  the  absence  of  evidence,  I  must  assume 
he  did  his  duty  according  to  the  best  of  his  judgment, 
took  the  risk  of  being  called  to  account  if  he  acted 
gently.  I  cannot  say  he  acted  recklessly — he  may  well 
thought  that,  having  regard  to  the  situation,  a  fair  sum 
being  offered — it  was  certainly  not  a  nominal  but  a 
antial  sum  for  what  was  in  essence  a  precarious  pro- 
,  depending  on  the  length  of  the  husband's  life.  The 
s  under  process  of  law,  and  is  conducted  by  an  officer  of 
aw,  and  the  execution  creditor  has  the  right  to  pur- 
,  and  is  not  affected  by  any  irregularities  or  omissions 
ie  sheriff's  part:  Stratford  v.  Twynan,  Jac.  418,  fol- 
l  in  McDonald  v.  Cameron,  13  Gr.  100. 

l  these  sales  under  process  of  law,  mere  inadequacy  of 
deration  or  price  does  not  count,  unless,  perhaps,  it  is 
ftve  and  extreme  as  to  compel  a  conclusion  of  fraud  or 
jrsation:  Laing  v.  Matthews,  14  Gr.  38. 

Tiere  the  conveyance  has  been  executed  by  the  sheriff. 
rhere  the  purchaser  has  entered  into  a  binding  agree- 
to  sell  at  an  advance  to  another  person,  I  find  no 
>rity    to   justify   interference   to   invalidate    the   deed. 


848  THE  ONTARIO  WEEKLY  REf 

though,  it  may  be,  the  sheriff  has  laid 
charge  of  negligence  in  disposing  of  1 
not  say  that  any  such  evidence  has  beei 
inculpating  the  deceased  officer.  If  su 
given,  this  action  will  not  bar  a  direct  a 
ties  or  his  estate:  Watson  v.  McDonell,  i 

The  action  must  stand  dismissed  w 
and  declaration  that  the  interest  sold  is 
wife  of  the  plaintiff,  subject  to  the  chai 
struing  the  will  and  to  the  payment  of  ] 
defendants  the  solicitors.  It  is  for  $] 
includes  all  defendants'  costs  against  th 
and  sheriffs  fees,  etc. 


Nov 

DIVISIONAL  COURT. 

PARKER  v.  TAIN. 

Trusts  and  Trustees — Action  of  Eject 
for  Declaration  of  Trust  and  to  Set 
Fraudulent — Improper  Joinder  of  Ca 
— Amendment — Election — Statute  0] 

Appeal  by  defendant  Minnie  A.  Hen 
of  Boyd,  C,  ante  36,  in  favour  of  plai] 
recover  possession  of  land,  and  dismissi 
of  the  appellant  for  a  declaration  that  t 
land  in  trust  for  the  plaintiff,  and  in  tl 
aside  the  conveyance  of  the  land  to  the 
as  fraudulent. 

W.  Proudfoot,  K.C.,  for  appellant. 

W.  J.  Tremeear,  for  plaintiff  and  de: 
claim,  was  not  called  upon. 

The  judgment  of  the  Court  (Merei 
hon,  J.,  Anglin,  J.),  was  delivered  by 


PAHKtJH   r.    TAIN. 


841) 


reditu,  C.J . : — The  plaintiff  sued  to  recover  possession 
laud  in  question,  and  the  appellant  counterclaimed 
;  up  that  the  grantor  of  the  plaintiff,  who  was  her  son. 
ostee  of  the  land  for  her,  the  appellant,  and  that  the 
ff  obtained  the  conveyance  with  notice  of  the  trust, 
l  fraud  of  her,  the  appellant,  and  alleging  that  the 
stion  was  colourable,  but  without  any  allegation  that 
>pellant  is  a  creditor;  without  bringing,  if  indeed  it 
be  brought,  the  counterclaim  on  behalf  of  herself  and 
er  creditors  of  the  grantor,  she  alleges  that  the  trans- 
is  fraudulent  as  against  creditors;  and  it  may  be  said 
he  pleading  probably  indicates  that  she  seeks  to  have 
nveyance  set  aside  as  fraudulent. 

th  regard  to  the  first  point,  the  Statute  of  Frauds  is 
d,  and  that  is  a  complete  answer  to  the  appellant's 

The  trust,  if  there  was  any — we  express  no  opinion 
the  facts — was  one  resting  in  parol,  and,  there  being 
g  to  take  the  case  out  of  the  provisions  of  the  Statute 
uds,  the  Chancellor  rightly  held  that  the  first  branch 

appellant's  case  failed. 

th  regard  to  the  second  branch,  for  reasons  which  1 
ndicated  already,  no  case  is  made  upon  the  pleading 
tting  aside  the  transaction  as  fraudulent  against  the 
>rs  of  the  grantor;  as  I  have  said,  it  is  not  even  al- 
that  the  appellant  is  a  creditor,  and  the  counterclaim 
on   behalf  of  all   creditors. 

en  assuming  that  the  appellant  would  be  entitled  to 
rclaim  in  the  same  way  as  a  plaintiff  would  sue,  the 
shew  that  a  plaintiff  is  prevented  from  setting  up  two 
ft  causes  of  action,  unless  they  arise  out  of  the  same 
ction.  For  that,  Stroud  v.  Lawson,  [1898]  2  Q.  B.  44, 
p  cited :  and  there  are  other  cases  to  the  same  effect. 

e  appellant  asks  that*leave  should  be  given  to  amend; 
imittedly,  if  she  amended,  it  would  be  for  the  purpose 
*ting  to  abandon  the  other  cause  of  action  and  pro- 
g  upon  the  claim  to  set  aside  the  transaction  as  fraud- 
as  against  creditors.  We  think  that  leave  to  amend 
not  be  given  in  such  circumstances,  but  that  the  ap- 
b  should  be  left  to  bring  her  action,  if  she  so  desires 
aside  the  transaction  as  fraudulent  as  against  creditors. 
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The  result  is  that  the  appeal  will  I 
but  a  provision  may  be  inserted  in  t 
to  be  without  prejudice  to  any  actio 
may  be  advised  to  bring  to  set  aside 
grantor  to  the  plaintiff. 


N 


DIVISIONAL  COUR 

QUACKENBUSH  v.  1 

Mortgage — Discharge — Intention   to    1 
take — Subrogation — Chargee  of  La 
as  Surety  for  Owner — Extension  < 
lease  of  Surety — Declaration  of 
Costs. 

Appeal  by  the  adult  defendant, 
judgment  of  Magee,  J.  (7  0.  W. 
subsequent  judgment  in  June,  1907 
parties  and  hearing  further  evidence 
is  entitled  to  have  his  rights  und< 
priority  to  defendant's  title,  and  thi 
had  been  discharged  by  giving  t 
Quackenbush. 

C.  J.  Holman,  K.C.,  for  the  ap] 
there  was  mere  passive  inactivity  ai 
to  extend   time. 

J.  TT.  Spence,  for  plaintiff,  contn 

The  judgment  of  the  Court  (Me 
hon,  J.,  Anglin,  J.),  was  delivered  < 


Meredith,  C.J.: — The  law  is  si 
question  in  issue  is  one  of  fact  only. 

We  are  not  embarrassed  by  any 
learned  Judge,  in  the  sense  of  his  J 
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that  was  agreed  upon  as  amounting  to  a  bargain  to 
[  the  time  upon  the  acquisition  of  the  mortgage  by 
jpellant. 

ie  part  of  the  case  that  is  in  question  is  dealt  with  in 

few  words,  at  p.  290  of  7  0.  W.  E.    After  referring 

fact  that  the  respondent  had  notice  that  William  was 

incipal  debtor  and  the  respondent  a  surety,  the  learned 

says:  "Having  this  knowledge  imputed  to  her,  she 

d  into  an  agreement,  oral  but  binding  upon  her  in 

,  from  the  execution  of  the  deed,  to  give  a  substantial 

;ion  of  time  to  William.     That  agreement,  so  binding, 

ordinarily  relieve  the  surety  from  liability  and  entitle 

>  have  his  property  released  from  the  mortgage,  unless 

far  as  she  reserved  her  remedies  against  him  or  it." 

>parently  the  learned  Judge's  view  was  that,  inasmuch 
i  purpose  of  the  whole  transaction  was  that  more  time 
I  be  given  to  the  mortgagor,  and  a  deed  had  been 
:ed  on  the  faith  of  that,  a  contract  must  be  inferred 
«nd  the  time  for  payment  of  the  mortgage  debt.  At 
ight  it  struck  me  that  the  reasoning  was  well  founded, 
»n  further  consideration,  I  find  considerable  difficulty 
lowing  the  reasoning. 

1  that  the  evidence  shews,  at  most,  is  that  the  respond- 
[pressed  her  willingness  or  her  intention  to  be  lenient 
;  mortgagor  in  respect  of  the  mortgage  indebtedness. 

was  nothing,  it  seems  to  me,  in  the  shape  of  an  agree- 
binding  her  to  extend  the  time  for  payment,  and,  while 
;ht  have  been  an  unexpected  thing  if  she  had,  immedi- 
after  having  acquired  the  mortgage,  proceeded  to  fore- 
it,  I  do  not  see  what  answer  the  mortgagors  would  have 
o  an  action  for  that  purpose.  If  she  had  brought 
stion  the  next  day  after  the  assignment,  it  would 
been  necessary  for  the  mortgagors  to  have  proved  an 
nent  which  tied  the  hands  of  the  mortgagee  from 
I  can  see  no  evidence  of  an  agreement  which  would 
it.  I  can  see  nothing  more  than  the  extension  of  gener- 
and  kindness  from  the  one  to  the  other  in  relieving 
from  one  that  was  pressing,  or  who  it  was  feared  might 

for  the  debt. 

ith  great  respect  for  the  view  of  my  brother  Magee, 
ik   his  judgment  must  be  reversed,  and  that  so  much 
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of  the  judgment  as  postpone  the  claim  of 
the  respondent's  claim  must  be  set  aside. 

The  action   should   not    be  dismissed. 
plaintiff  is  entitled  to  redeem. 

The  judgment  should  be  drawn  deelar 
the  appellant  as  we  have  found  them,  and 
rnent  will  be  drawn  up  to  follow  that. 

The  costs  will  be  added  to  the  mortgage 
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TORONTO,  NOVEMBER  28,   1907. 


No.  27 


MXEI/L,    J. 


November  18th,  1907. 


TRIAL. 

WILLISON  v.  GOURLAY. 

icectitors — Legacy — InoperaMve  Direction  to  Invest  Prin- 
cipal— Action  for  Legacy — Costs — Confinement  to  Costs 
of  Summary  Application — Executors  Relying  an  Advice 
of  Solicitor — Personal  Liability  of  Executors — No  Re- 
course against  Estate. 

Action  by  Barbara  Willison  against  the  executors  of  h&r 
^ceased  mother.  Jane  Gourlay,  to  recover  the  amount  of  a 
xacy,  $600,  less  $50  paid. 

W.  J.  Elliott,  for  plaintiff. 

,X.    B.  Clarke,  K.C.,  and  C.  Swabey,  for  defendants.* 

B.IDHELL,  J. : —  .  .  .  The  late  Jane  Gourlay,  by  her 
11,  bequeathed  (among  other  bequests)  to  her  daughter 
urfc>»ra,  the  plaintiff,  the  sum  of  $600,  and  added :  "  I  direct 
a/fc  all  money  coming  to  my  daughter  Barbara  be  invested  by 
f    executors,  and  the  interest  only  and  $5  yearly  be  paid 

her."  This  was  modified  by  a  codicil  whereby  it  was 
recited  that  the  plaintiff  should  receive  $50  the  iirst  year 
<3     $15   of  the  principal  yearly  thereafter.     Of  course,  if 


♦  The  counsel  for  the  defendants  at  the  trial  should  not 
y  inference)  be  identified  with  the  solicitor  who  advised  the 
ten  clan  ts  before  action,  nor  with  the  solicitor  on  the  record. 
te  two  solicitors  referred  to  were  not  in  any  way  connected 
ito.    the  counsel. 

vol.  x.  o.w.r.  no.  27-58 
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this  direction  were  followed  literally,  tl 
to  live  37  years  to  receive  her  legacy  in  : 
the  executors,  thought  she  was  hardly 
the  $50,  and  desired  to  pay  the  remai 
that  they  could  not,  in  view  of  the  pro1 
legally  do  so.  They  allege  that  they 
(not  the  solicitor  on  the  record),  and 
that  they  must  invest  the  remaining  $i 
will,  and  must  pay  this  sum  to  her.  ' 
plaintiff.  I  had  the  opportunity  of  seei 
tors  in  the  witness  box,  and  I  can  safely 
executors  acted  in  perfect  good  faith, 
to  pay  over  the  balance  solely  because 
would  not  justify  them  in  doing  so. 

Our  Kules  93  et  seq.  provide  a  simp 
tious  method  for  the  decision  of  jusi 
these  Kules  are  being  applied  every  da 
the  plaintiff,  being,  as  is  said,  of  the  op 
did  not  apply,  issued  a  writ  of  summon 
the  practice  spoken  of.  Upon  the  deli 
of  claim,  it  was  the  plain  duty  of  th 
admitted  the  facts,  taken  objection  to 
ceeding,  and  to  have  submitted  themB< 
to  the  Court.  Instead  of  this,  a  defence 
after  admitting  the  facts,  it  was  plead< 
died  on  27th  October,  1906,  and  the  d< 
the  action  has  been  prematurely  comn 
dismissed  with  costs."  At  once  orders 
out  on  both  sides,  and  served,  for  what 
I  am  unable  to  conceive.  Then  the  soli 
wrote  to  the  solicitors  for  the  defenda 
think  they  would  "  require  to  exam  in 
there  are  no  facts,  so  far  as  we  can  see, 
question  is  one  of  law,  and  would  it  nc 
it  summarily  on  a  motion :  we  would  c 
is  the  first  step  in  the  proceedings  thai 
the  suggestion  been  acceded  to,  the  cost 
much  increased.  Instead  of  falling  ir 
as  he  should  have  done,  the  solicitor  for 
saying  that  he  thought  it  quite  necessai 
examined,  at  all  events  the  defendants,  i 
have  all  the  facts  before  him — and  adds 
can  be  examined  at  Guelph  with  very 
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he  ease  came  down  to  trial.  The  plaintiff  was  called, 
proved  the  receipt  of  the  $50,  and  the  statement  by  the 
ndants  to  her  that  she  could  not  have  the  remainder, 
nsel  for  the  plaintiff  refusing  to  admit  that  the  defendants 
acted  upon  legal  advice,  one  of  them  was  called  to  prove 
fact.  Both  these  facts  should  have  been  admitted. 
Dounsel  for  the  defendants  admit  that  the  direction  to 
st  contained  in  the  will  is  utterly  invalid,  and  that  there 
be  no  question  that  the  plaintiff  is  entitled  to  be  paid  the 
nee  of  her  legacy  at  once,  and  to  an  assignment  of  the 
rity  if  a  security  has  been  obtained.  It  is  necessary, 
efore,  only  to  consider  the  question  of  costs.  This  I  re- 
ed that  I  might  see  if  there  were  any  possible  excuse 
?h  could  be  found  to  justify  any  of  the  proceedings  in 
action.  •  I  have  looked  at  the  text-books  and  the  authori- 

and  now  dispose  of  the  costs. 

Fhat  the  advice  of  the  solicitor  first  consulted  (if  it  wras 
*rorn  to)  was  wrong  and  inexcusably  wrong  is  clear.  For 
9  than  60  years  it  has  been  certain  that  with  a  bequest  of 
kind  the  legatee  is  entitled  to  be  paid  at  once, 
following  a  well  known  English  Judge,  one  may  say, 
>aven  forbid  that  a  solicitor,  or  even  a  Judge,  should  be 

to  know  all  the  law !"  Our  law  can,  in  its  entirety,  only 
ound  by  an  examination  of  the  "  codeless  myriad  of  pre- 
mts"  of  decision  in  former  and  present  times,  and  of 
utes  that  are  in  themselves  a  library — and  no  one  head 
carry  all  that  knowledge.  Many  questions,  too,  are  not 
decided,  and  no  solicitor  can  be  quite  sure  of  what  the 
may  be — the  best  he  can  do  is  to  give  his  best  judgment. 

there  are  some  principles  that  are  beyond  controversy, 

that  no  ingenuity  can  gainsay;  and  one  of  these  is  that 
>lved  in  this  case. 

The  executors,  then,  have  acted  wrongly,  and  should  pay 
i  costs  as  have  been  rightly  incurred.  The  solicitor  for 
plaintiff  cannot  be  permitted  to  increase  the  costs  through 
mistake  in  practice.  The  costs  then  to  be  paid  to  the 
ntiff  are  only  such  costs  as  would  have  been  allowed  had 
cheaper  practice  been  adopted. 

The  question  remains  whether  the  defendants  are  to  be 
wed  to  charge  these  against  the  fund,  viz.,  the  legacy  to 
plaintiff,  or,  if  not,  against  the  general  estate.  It  would 
mjust  to  make  the  plaintiff  pay  the  costs  of  obtaining 
own,  costs  which  became  necessary  through  the  mistake 
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of  the  defendants,  for  which  she  is  ii 
And  why  should  the  " estate "  pay?  ] 
"  costs  out  of  the  estate;"  but  that  me 
beneficiaries  under  the  will  have  to  pa 
the  executors,  a  result  which  I  shall  n< 
my  power  legally  to  prevent  it.  There 
of  persons  (in  the  assumption  that  the 
upcm  the  advice  of  the  solicitor  said  t< 
suited),  namely,  the  beneficiaries  and 
selves;  on  one  of  these  must  fall  a  loss; 
the  loss  should  fall  upon  those  whose  n 
The  Rules  leave  the  costs  in  my  disc] 
provision,  Rule  1130  (2),  that  "  nothing  ] 
deprive  a  trustee,  mortgagee,  or  other  p 
costs  out  of  a  particular  estate  or  fund 
entitled  according  to  the  rules  acted  up< 
Judicature  Act,  1881,  in  courts  of  equ 
There  can  be  no  doubt  that  the  usua 
if  litigation  is  occasioned  by  difficulty  i 
the  testator  himself,  the  costs  should  b 
of  the  testator,  in  some  cases  the  parti 
not  find  any  such  rule  laid  down  where 
at  all  in  the  will,  and  the  litigation 
wrongful  though  honest  act  of  the  exec 
of  legal  advice  being  taken  does  not  take 
that  simply  establishes  good  faith,  and 
Amongst  many  cases  I  find  Talbot  v.  Ma 
285,  L.  R.  4  Eq.  661,  L.  R.  3  Ch.  622. 
had  acted  in  good  faith  (see  L.  R.  3  Ch 
Vice-Chancellor  had,  in  fixing  the  cosl 
of  the  plaintiffs  in  litigation,  occasior 
though  honest  acts  of  the  trustees,  a 
directed  that  the  defendants  should  pay 
estate.  The  Court  on  appeal,  however,  ] 
ants  should  themselves  pay  these  costs, 
633)  "to  leave  the  hostile  parties  to  p£ 
the  proceedings,  and  exonerate  the  gener 
tor."  Even  in  England  it  will  be  seen  t 
requiring  the  payment  of  costs  of  exec 
of  the  estate  or  fund.  And  the  cases  ii 
as  to  the  protection  to  be  given  to  exei 
humble  judgment,  be  read  with  caution  : 
in  Ontario.     There  the  executor  has  nc 
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be  takes  upon  himself  an  onerous  duty,  and  is  unpaid; 
on  the  contrary,  he  is  paid  a  reasonable  sum  for  his 
insation,  and  his  services  are  not  rendered  gratuitously, 
e  of  any  difficulty  the  Courts  are  always  ready  to  relieve 
ecutor,  and  there  are  many  companies  willing  and 
is  to  administer  any  estate.  One  who  accepts  the  posi- 
f  executor  must  understand  that  if  he  omits  to  act  pru- 
,  he  must  suffer  the  consequences,  as  any  other  person 

le  result  is  that%the  executors  will  personally  pay  the 
of  the  plaintiff,  properly  incurred,  and  they  will  not 
3  an  order  to  pay  these  out  of  the  estate,  nor  to  receive 
>wn  costs  out  of  the  estate.    ' 

lave  the  less  regret  in  being  obliged  to  make  this  dis- 
>n  of  the  matter,  as,  unless  there  is  more  in  the  case 
jet  appears,  they  cannot  be  liable  for  the  costs  of  their 
re;  and  as  to  the  costs  they  are  ordered  to  pay,  they  have 
I  cause  of  action  against  the  solicitor  upon  whose  advice 
ay  they  have  acted,  if  such  is  the  fact;  and,  if  such  is 
e  fact,  they  should  rightly  suffer.  If  I  had  thought  that 
tate  should  pay  the  costs  of  plaintiff  and  defendants, 
lid  have  deducted  from  the  amount  now  given  to  the 
iff,  the  amount  by  which  the  defendants'  costs  were  in- 
1  by  the  wrong  method  of  procedure  taken  by  plaintiff, 
nothing  that  has  been  said  should  it  be  considered  that 
ge  the  solicitors  with  bad  faith,  but  the  wrong  advice  of 
le  (if  the  executors  are  telling  the  true  story)  has 
>ned  needless  litigation,  and  the  others  have  made  that 
ion  needlessly  prolonged  and  costly. 
te  order  will  be  as  in  In  re  Hodginson,  [1893]  2  Ch. 
dth  the  exception  of  the  costs  already  spoken  of  as  pay- 
)  the  plaintiff. 


:,  J.  November  18th,  1907. 

TRIAL. 

BURLEY  v.  GRAND  TRUNK  R.  W.  CO. 

ty — Shunting  .  Car — Injury    to    Conductor    Crossing 
ack  in   Yard — Consequent  Death — Proximate   Ccmafe 
Injury — Accident — Conjecture — Findings   of  Jury — 
>tion  for  Nonsuit. 

don  by  Steven  Burley,  administrator  of  the  estate  of 
•  Burley,  deceased,  against  the  Grand  Trunk  Railway 
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Company,   for  damages  for  having  can 
dec-eased  owing  U\  J  heir  negligence. 

J.  R.  Logan,  Sarnia,  for  plaintiff. 
VV.   .1.   H&nna,  Sarnin,  and    W.   E. 
defendants. 

Clute,  J.: — Alonzo  Burley  was  a 
fendants'  railway,  and  left  Sarnia  on 
charge  of  a  train  for  Mimico,  by  way  o 
reached  London  East  about  11  o'clock 
then  found  that  the  engine  required  to 
shop  for  repairs.     The  order  for  this  1 
the  conductor  to  the  engine-driver  w 
station  platform,  London  East.     The  ( 
the  order,  leaving  the  conductor  on  the 
last  time,  so  far  as  the  evidence  shew 
was  seen  alive.     The  platform  was  on 
tracks,  which  were  3  in  number;  the 
bound  trains ;  the  second  track  for  east- 
third  track  for  waiting  trains.     There 
west  of  the  station  and  north  of  the  ti 
yard,  and  also  a  switch  to  the  east  of  thi 
the  tracks  leading  into  the  repair  shop, 
had  come  in  and  stood  on  the  second  ti 
the  station,  when  the  conductor  gave  th 
driver.     There  was  an  engine  and  trai 
west  of  the  station  at  this  time.     This 
loaded  with  material  which  had  been  o: 
shop.     It  would  appear  that  this  orde 
about  the  time  that  the  conductor  and 
train  were  talking  on  the  platform.     r 
the  repair  shop  by  what  is  called  a  drop 
is,  the  car  and  engine  were  cut  from 
the  engine,  which  was  in  front  of  the  a 
the  station  was  checked,  and  the  brak 
car  from  the  engine,  and  the  engine  the 
first  track  easterly  past  the  switch,  th 
and  the  car  run  into  the  repair  shop 
after  the  car  had  passed,  the  body  of  th 
by  the  night  watchman  at  Rectory  streei 
the  first  track  south  of  the  station  on 
crossed  the  track  at  right  angles  east 
shoulders  were  on  the  south  rail  of  the 
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th,  and  the  rest  of  his  body  between  the  rails.  The  broken 
is  from  his  lantern,  the  pencil  which  he  carried,  and  his 
and  a  lock  of  his  hair,  were  found  a  few  feet  west  of  the 
t  boundary  of  Rectory  street.     No  one  saw  the  accident. 

injuries  found  on  his  body  caused  death  instantly.  His 
p.  as  the  report  of  the  post-mortem  shewed,  "  was  clearly 

from  the  root    of    the    nose  over    vertex    to    back  of 

peeled  off  from  skull,  and  filled  with  dirt  and  blood, 
i  skull  and  right  orbit  shattered  into  many  pieces,  and 
n  tissue  disorganized.  The  upper  jaw  on  the  right  side 
itured,  and  also  lower  jaw  about  the  centre.  There  was 
ruise  or  dislocation  of  the  left  shoulder,  and  bruises  from 
side  and  shoulder  to  the  hip.     A  punctured  wound  on  the 

leg  3  inches  above  the  ankle  " — and  many  other  severe 
iries  and  bruises. 

The  plaintiff's  theory  was  that  the  deceased  had  entered 
n  the  track  in  crossing  to  his  train  after  the  engine  had 
*ed,  and  was  run  over  by  the  shunting  car. 

The  defendants  suggested  that  he  had  attempted  to  climb 
the  car  as  it  was  passing,  and  had  got  his  leg  entangled, 
had  dragged  behind  the  car,  and  was  finally  thrown  on 
track.  The  engine  carried  a  head-light  and  a  rear  light. 
\  yardman,  who  uncoupled  the  engine  from  the  car,  carried 
intern  on  his  left  arm.  He  was  on  the  south  side  of  the 
standing  with  one  foot  on  the  engine  and  one  foot  on  the 
facing  the  car,  and  looking  west,  when  he  uncoupled  the 
ine.  The  ladder  on  the  car  was  immediately  opposite  to 
i.  After  uncoupling  the  car  he  climbed  up  the  ladder 
i  the  lantern  still  on  his  left  arm,  still  facing  west.  He 
ild  take,  according  to  the  evidence,  about  3  seconds  to 
?h  the  top  of  the  car.  He  then  proceeded  on  the  top  of 
car  to  the  rear  brake,  with  the  lantern  still  on  his  left 
i.  There  was  no  one  in  front  of  the  car,  as  it  proceeded 
r  it  was  uncoupled,  to  give  notice  of  danger,  and  no  light. 

The  company's  rule  219  provides  that  "  when  a  train  is 
ig  pushed  by  the  engine  (except  when  shifting  and 
ring  up  trains  in  the  yard),  a  flagman  must  be  stationed 
i  conspicuous  position  on  the  front  of  the  proceeding  car 
rnmediately  signal  the  engine-man  in  case  of  danger."  It 
in  evidence  that  at  night  the  flagman  under  this  rule 
\t  carry  a  light.  There  is  no  rule  which  provides  for  a 
o  or  flying  shunt,  as  in  this  case. 
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The  jury  i ouna  that  the  defendants 
gence  by  not  having  the  car  protected  1 
tho  rules.  Having  regard  to  the  charg 
question  4, 1  take  this  to  mean  that  in  c 
.  .  .  .  there  should  be  the  same  p 
provided  by  the  rule  above  quoted.  The 
the  personal  injuries  resulting  in  the  des 
the  conductor,  were  caused  by  reason  of 
yardman  who  was  in  charge  of  the  engi] 
having  the  car  properly  protected  by  ligl 
car  while  being  dropped  into  the  sidin 
C  eased  could  not,  by  the  exercise  of 
avoided  Uiivaivident  under  the  circumst 
not  properly  protected;  and  they  asse 
$1,080. 

At    the  close  of  the  plaintiff's  case  i 
for,  upon  the  grounds  (1)  that  no  case  i 
Campbell's  Act;  (2)  that  there  was  n( 
gence;  (3)  that  there  was  no  evidence 
say  how  the  deceased  came  to  his  death. 

These  objections  were  renewed  at  t 
I  think  there  was  quite  sufficient  evide 
on  the  part  both  of  the  father  and  m< 
expectation  of  their  receiving  further  hi 
to  support  an  action.  The  damages  as 
well  within  the  mark.  Something  was 
the  amount  by  reason  of  the  insurance 
deceased,  and  a  subsequent  day  was  fixe 
no  further  argument  took  place,  but, 
wad  shewn  me  purporting  to  come  fi 
counsel,  desiring  judgment  to  be  enterec 
or  nothing,  with  the  view,  as  I  took  it, 
ants  to  go  to  the  Court  of  Appeal  in  cas< 
against  them. 

As  to  the  second  ground  of  objectic 
evidence  of  negligence  which  could  not 
the  jury.  The  car,  after  it  was  uncoupl 
by  any  one  on  the  front  of  the  car  with 
iiig,  and  the  jury  might  well  find,  I  th 
having  passed,  the  car  should  have  tx 
deceased  was  in  the  discharge  of  his  di 
the  track  to  reach  his  train.  He  had  no 
a  car  would  follow  without  warning.     T! 
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the  defendants  were  guilty  of  negligence  by  not  having 
ear  properly  protected  by  light  on  the  front  of  the  car 
3  being  dropped  into  the  siding,  was  well  supported  by 
evidence.  It  is  difficult,  T  think,  to  conceive  of  a  prac- 
raore  negligent  and  likely  to  cause  injury  than  permit- 
at  night  the  flying  shunt  to  be  made  without  any  person, 
ght,  to  give  warning  of  the  approaching  car. 
11  support  of  the  further  point  that  there  was  no  evidence 
lable  the  jury  to  say  how  the  deceased  came  to  his  death, 
ft'akelin  case,  12  App.  Cas,  41,  was  relied  on,  but  I  think 
present  case  is  distinguishable  from  the  Wakelin  case, 
bat  case  the  train  carried  a  head-light,  which  a  person  for 

a  mile  down  the  track  could  see.  In  the  present  case, 
e  the  engine  carried  a  head-light,  the  car  was  allowed  to 
m  without  light  or  other  protection.  The  engine,  so  far 
i  warning  the  deceased  of  the  approach  of  the  car,  was 
er  likely  to  mislead  him,  Haviug  regard  to  the  evidence 
>  the  injuries  upon  the  body  and  the  finding  of  the  lantern 
other  articles  belonging  to  the  deceased,  there  could  be  no 
enable  doubt,  in  my  opinion^  upon  the  findings  of  ithe  jury, 

the  deceased  had  passed  between  the  engine  and  the  car, 

that  the  car  passed  over  him.  It  was  a  fair  inference 
the  jury  to  draw  that  if  the  car  had  been  properly  pro- 
d  he  would  have  been  warned.  In  other  words,  there 
evidence  that  the  negligence  of  the  defendants  was  the 
imate  cause  of  the  accident. 
"heTe  is  much  in  London  and  Western  Trusts  Co.  v.  Lake 

and  Detroit  River  R.  W.  Co.,  12  0,  L,  H.  28,  7  0,  W. 
11,  that  throws  light  upon  the  present  case.  The  de- 
d  here*  as  there,  was  in  the  discharge  of  his  duty,  and  not 
e  licensee,  as  in  Batchelor  v.  Fortescue,  11  Q,  B.  D.  474, 
Hutchinson  v,  Canadian  Pacific  R  W.  Co,,  17  0.  R.  347. 
le  present  case  the  servants  of  the  defendants  who  sent 
ar  down  the  line  without  protection  ought  also  to  have 
tpated  that  other  persons  might  be  engaged  in  the  per- 
ince  of  duties  upon  the  line  who  might  he  injured  if  the 
ting  of  switching  the  car  was  negligently  conducted. 
Tiat  is  said  by  Osier,  J, A.,  in  the  London  and  Western 
&  Co,  case  as  to  the  contributory  negligence  of  the  de- 
nts, applies  with  equal  force  in  the  present  case:  "It 
>t  he  laid  down  by  this  Court,  in  following  any  autho- 

by  which  they  are  bound,  that,  as  a  matter  of  law,  a 
i  who,  in  the  exercise  of  a  right  or  the  performance  of 
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a  duty,  attempts  to  cross  the  railway  tr 
to  see  whether  a  train  is  approaching,  is 
gence  as  ipso  facto  to  deprive  him  of  th 
he  is  struck  by  a  train  or  car  and  is  inju 
p.  32.  See  also  Phillips  v.  Grand  Train! 
R.  28. 

To  one  listening  to  the  evidence  it  se 
how  the  accident  happened  Th  conduc 
of  his  duty  was  proceeding  to  his  train,  a: 
he  allowed  it  to  pass,  and  proceeded  to  c 
he  was  overtaken  by  a  car  of  which  he  rei 

The  plaintiff  also  relied  upon  sec. 
Act,  which  provides  that  "  whenever  ii 
village,  any  train  is  passing  over  or  alon| 
level,  and  is  not  headed  by  an  engine  m< 
ordinary  manner,  the  company  shall  sta 
the  train  or  tender,  if  that  is  in  front, 
most,  a  person  who  shall  warn  persons  si 
or  about  to  cross,  the  track  of  such  raih 

This  section  as  now  framed  seems  to 
passing  over  or  along  a  highway,  and  i 
make  provision  except  in  respect  of  son 
be  standing  on  or  about  to  cross  the  tr 
At  the  same  time  it  is,  I  think,  fair  to  p 
ductor  would  have  knowledge  of  the  i 
section,  as  it  would  be  likely  to  arise  in  1 
ployment,  and  as  there  was  a  highway 
east,  which  the  engine  would  have  to  cro* 
be  urged  that  the  deceased  should  be  oi 
car  about  to  cross  the  highway,  unproto 
vention  of  the  Act. 

The  question  as  to  when  a  case  may  h 
to  a  jury,  where  the  facts  to  be  found  m 
ferences  to  be  drawn  from  circumstant 
sidered  in  Moxley  v.  Canada  Atlantic  R.  ^ 
see  the  judgment  of  Patterson,  J.A.,  31 
319-20;  affirmed  15  S.  C.  E.  146. 

At  the  request  of  both  parties,  the  ju 
car,  and,  on  request  of  defendants'  coi 
ments  of  the  distance  between  the  car  a 
to  satisfy  themselves  as  to  whether  or  nc 
passed  over  the  body  of  the  deceased. 
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Having  regard  to  all  the  facts  and  circumstances  of  the 
>,  I  am  of  opinion  that  it  could  not  have  been  properly 
idrawn  from  the  jury,  and  .that,  upon  their  findings,  the 
ntiff  is  entitled  to  a  verdict  for  $1,090,  with  costs  of 
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McGUIRE  v.  GRAHAM. 


ior  and  Purchaser  —  Contract  for  Sale  of  Land  Made 
»vth  Clerk  of  Vendor's  Agent — Ignorance  of  Vendor  of 
Position  of  Vendee — Bight  to  Repudiate  on  Discovering 
^rutli — Duration  of  Agencnj — Termination  of  Authority 
—Vendee  Acting  a$  Representative  of  Actual  Purchaser. 

Lppeal  by  plaintiff  from  judgment  of  MacMahon,  J., 
).  W.  R.  370,  dismissing  an  action  brought  by  George 
[cGuire  against  Mrs.  Graham  and  one  Hill  for  specific 
irmance  of  an  alleged  agreement  to  sell  to  plaintiff  the 
e  and  premises  No.  190  King  street  west,  in  the  city  of 
nto.  owned  by  Mrs.  Graham.  MacMahon,  J.,  held  that 
Graham,  the  vendor,  who  was,  as  she  stated,  ignorant 
defendant  Hill,  with  whom  she  entered  into  the  contract 
le,  was  the  manager  of  the  business  of  A.  G.  Strathy,  her 
t  and  broker  for  the  sale  of  the  property,  was  not  bound 
by.  and  that  plaintiff,  who  was  the  real  purchaser,  and  to 
a  Hill  assigned  his  right,  could  not  succeed  in  enforcing 
fie  performance. 

lie  appeal  was  heard  by  Falconbridge,  C.J.,  Britton, 

JDDELL,  J. 

'.  Millar,  for  plaintiff. 

r.   H-   Kilmer,  for  defendants. 


Lxddell,  J. : — The  defendant  Mrs.  Graham,  the  owner  of 
in  land,  and  the  plaintiff,  an  intending  purchaser,  were 
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both  willing  the  one  to  Rell  and  othe 
at  h.  price  fixed.  The  owner  (throuj 
objecting  to  sign  a  certain  form 'of  offei 
objected  (through  his  broker)  i.o  hav 
any  offer  to  purchase.  In  this  impass 
an  employee  of  the  plaintiff's  real  estai 
self  to  sign  the  contract  for  sale  and  tal 
through.  He  did  so,  it  being  the  i 
should  at  once  aRsign  to  the  plaintiff. 
Graham  appears,  at  the  time  the  conti 
have  known  who  the  defendant  Hil 
assigns  to  the  plaintiff.  All  this  take* 
1906.  Upon  2nd  January,  1907,  the  fi 
after,  the  solicitor  for  defendant  Mrs. 
position  of  Hill,  but  on  4th  January 
veyance. 

Hill  had  nothing  to  do  with  fixing 
of  sale. 

Under  these  circumstances  .  . 
that  Hill  was  in  fact  the  real  purcha 
doing  was  in  the  supposed  interests  of 
assisting  in  carrying  out  a  proposed  sal 
He  was,  it  is  true,  incurring  a  liabili 
understanding  with  the  plaintiff,  and 
self  into  an  awkward  situation  if  the  pi 
was  unable  to  accept  the  transfer  and 
— but  that  we  need  not  consider. 

The  cases  cited  by  the  trial  Judge 
the  duty  of  an  agent  to  his  principal,  a 
cipal  to  repudiate  a  sale  to  an  agent, 
rules  about  which  there  can  be  no  qi3 
humble  judgment,  apply  in  the  facts  o 

I  would  allow  the  appeal  with  costs 
the  usual  judgment  for  specific  perfor 


Falconbridge,  C.J.,  agreed,  for  r 


ing. 


Britton,  J.,  dissented,  for  reasons 
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Insurance — Benefit  Certificate — Direction  of  Assured 
j  to  Disposition  of  Fund  —  Construction  —  Division 
mong  Wife  and  Children  —  Income — Corpus  —  Vested 
%terests — Application  of  Doctrine  in  Regard  to  Wills. 

ppeal  by  Daniel  L.  Shafer  and  cross-appeal  by  the 
w  of  George  Alfred  Shafer  from  order  of  Riddell,  J., 
409. 

r.  E.  Middleton,  for  Daniel  L.  Shafer. 
M.  Ferguson,  for  the  widow. 
'..  C.  Cameron,  for  the  infants. 

.  6.  F.  Lawrence,  for  the  Toronto  General  Trusts  Cor- 
ion,  trustees. 

le  judgment  of  the  Court  (Boyd,  C,  Magee,  J.,  Mabee, 
ras  delivered  by 

>yd,  C. : — Upon  affidavit  evidence  it  appears  that  the 
-,  George  A.  Shafer,  obtained  a  certificate  of  beneficiary 
iter  from  the  Ancient  Order  of  United  Workmen,  for 
),  in  1885.  He  died  intestate  in  December,  1894.  The 
to  General  Trusts  Corporation  now  represent  his  estate, 
consists  of  nothing  else  than  the  proceeds  of  this  in- 
e,  which  is  now  in  their  hands  bearing  interest  at  the 
?  4  per  cent.  The  deceased  left  a  widow  and  5  children, 
rhom  (males)  are  over  21  years  of  age,  and  2  are 
i,  a  girl  aged  19  and  a  boy  aged  13.  The  3  sons  now 
appear  to  be  doing  for  themselves  as  carpenter,  baker, 
kilway  employee.  By  the  terms  of  the  certificate  the 
was  to  be  paid  "  at  death  to  his  executors,  to  be  put 
rest.  Interest  to  be  paid  to  his  wife  for  benefit  of  her- 
id  children.  In  event  of  wife  marrying  again  or  in 
her  death,  interest  to  be  paid  to  his  children  until  the 
st  became  of  age,  when  the  principal  is  to  be  equally 
among  them."  The  interest,  $80,  has  hitherto  been 
the  mother,  and  the  application  now  is  by  the  eldest 
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son  to  be  paid  one-sixth  of  the  corpus 
in  appeal  declares  he  is  entitled  to  o 
from  year  to  year,  and  declares  him 
paid  any  share  of  the  principal.  Th 
present  payment  of  a  share  of  the  cor 
appeals  in  that  any  apportionment  is 
of  the  interest,  she  claiming  to  receive 
'  ment  proceeds  on  the  theory  that  the  < 
jointly  entitled,  and  that  each  is  entii 
of  the  income. 

The  evident  purpose  of  the  assur 
his  scanty  means  a  fund  of  $2,000 
family,  which  should  be  exempt  from 
The  widow  is  to  get  no  parf  of  the  ai 
to  be  distributed  at  her  death  (or  re-r 
youngest  child  is  of  age.  But  by  w 
is  to  receive  the  whole  of  the  interesl 
it  for  the  benefit  of  herself  and  the  cl 
poration  (administrators)  are  discha 
when  they  pay  it  to  the  widow  (as  ch 
and  she  disposes  of  it  for  herself  an< 
lives  (and  is  a  widow.)  He  does  nc 
being  alive  when  the  youngest  child 
not  in  terms  provide  for  that  situatior 
is  to  draw  the  interest,  charged  with 
children.  One  would  naturally  say  £ 
recipient  of  the  income  because  the 
in  her  as  the  head  of  the  house  after 
tion  was  to  keep  the  family  together 
have  i hem  maintained  out  of  this 
would  go,  with  the  mother  to  mac 
the  money  as  best  she  could.  It  wa* 
each  child  on  coming  of  age  should  cl 
the  mother — much  less  should  claim 
of  the  interest-bearing  fund.  Nor  wi 
ing  minority  each  child  should  receh 
divided  share  of  the  income.  As  su 
intrusted  with  the  whole  yearly  proc 
discretion  in  doing  by  each  child  ai 
family  needs  and  requirements.  . 
coming  of  age  is  not  expected  to  An 
of  the  income,  and  leave  the  mother 
ative  destitution.    So  long  as  the  who 
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r  is  honestly  handled  and  fairly  and  reasonably  expended 
ae  support  of  herself  and  her  children  needing  it,  the 
ion  of  the  husband  will  be  satisfied.  The  arm  of  the 
s  not  to  come  between  her  and  the  reasonable  exercise 
r  judgment  in  providing  for  the  necessities  of  herself 
children.  It  may  naturally  be  expected  that  as  the 
ren  come  of  age  and  go  off  from  home  and  begin  to 

a  living  for  themselves,  their  claims  upon  the  small 
le  will  diminish,  and  they  will  agree  to  their  mother 
g  all'  for  her  own  use.  But  that  is  not  presently  a 
>r  to  be  dealt  with.  All  that  need  be  said  is  that  the 
er  may  so  act  or  the  children  themselves  who  are  of 
nay  be  so  advised  as  never  to  give  occasion  for  legal 
ferenee  in  the  future. 

think  a  fair  reading  of  the  certificate,  coupled  with  the 
undings  of  the  family,  induces  the  conclusion  that  the 
tion  of  the  deceased  will  be  fully  carried  out  by  the 
nistration .  of  the  yearly  proceeds  of  the  fund  on  the 
i  lines.  The  certificate,  as  read  in  legal  phrase,  means 
the  mother  is  life  tenant  of  the  income — sole  life  tenant 
not  jointly  with  the  children — but  under  obligation  to 
with  the  same  for  their  benefit — the  support  and  main- 
ice  of  herself  and  the  children  in  such  proportions  as 
aay  deem  expedient  in  the  honest  exercise  of  the  discre- 
reposed  in  her  by  the  husband. 

he  certificate  is  in  the  nature  of  a  testamentary  pro- 
1,  and  authorities  upon  wills  shew  the  lines  of  decision 
cable  to  the  legal  import  of  this  instrument.     .     .     . 
Reference  to  Gilbert  v.  Bennett,  10  Sim.  372;  Bowden 
aing,   14   Sim.   115.     Jubber  v.   Jubber,   9   Sim.   503, 
iguished.    Beference  also  to  Chambers  v.  Atkins,  1  Sim. 
a.  382;  Crockett  v.  Crockett,  2  Phill.  561.] 
F  a  joint  holding  had  been  intended,  the  fund  would 
lave  been  transferred  to  the  mother,  but  would  have 
directed  to  be  held  in  trust  for  equal  benefit  of  mother 
hildren.    Here  that  view  is  emphasized  by  the  fact  that 
ertificate  does  provide  for  an  equal  division  among  the 
ren  of  the  $2,000  fund,  but  as  to  the  income  gives  all 
*  mother  charged  for  the  children.     .     .     . 
Reference  to  Briggs  v.  Sharp,  L.  R.  20  Eq.  319;  Re 
,    [1899]   2  Ch.  285] 
do  not  dwell  on  the  difference  of  meaning  that  may 

between   the  word  "benefit"  used  in  this  certificate 
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and  the  word  "maintenance"  used  h 
have  cited.  rt  Benefit"  is  susceptible 
tli an  K  maintenance,"  but  when  it  coi 
handling  $8U  per  year  for  the  benefit 
children,  "  benefit "  will  exhaust  its  i 
of  their  necessities,  and  becomes  eq 
anee," 

The  ordinary  meaning  and  the  leg 
ti  fie  ate  being  in  accord,  there  is  noth 
S.  0.  1807  eh.  203,  sec.  159  (7)),  whi. 
ent  result.  True  it  is,  the  Act  declar 
more  beneficiaries  are  designated,  bul 
among  them  is  made,  all  the  benefic 
sihaTe  equally  in  the  same."  What  i 
evident  by  reference  to  the  whole  sect 
red  to  is  the  insurance  money — the  ai 
case  the  $2,000:  see  sec  157,  sub-se 
provided  for  as  to  its  apportionmenl 
certificate,  and  goes  equally  among 
wife's  death  (or  earlier  if  she  marries 
however,  while  suspending  the  distri 
insured,  provides  for  its  investmer 
of  an  income,  to  be  paid  to  the  w 
for  income  falls  outside  of  the  scope  ai 
and  is  in  no  way  against  its  policy;  it 
but  highly  commendable.  This  siubi 
tided  to  his  widow,  who  is  to  apportii 
own  judgment  and  discretion,  among 
according  to  their  varying  needs.  The 
apportionment  of  the  principal  and 
ment  of  the  interest  by  the  terms 
latter  to  be  regulated  and  controlled  b 

The  decision  under  review  appea 
holding  that  the  children  are  equall; 
the  yearly  interest,  and  in  directing 
of  it  to  the  eldest  son.  That  son's  a] 
cross-appeal  of  the  widow  is  allowed; 
proceedings  should  be  paid  by  the  son 
failed. 
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or  License  Act — Conviction  for  Selling  without  License 
-Imprisonment  of  Defendant  —  Habeas  Corpus  —  Cer- 
lorari — Right  of  Court  to  go  behind  Conviction  and  Look 
t  Depositions* — Absence  of  Evidence  to  ttfoista&n  Convic- 
ion — Justices*  Notes  of  Evidence  not  Signed  by  Wit- 
esse^— Discharge  of  Prisoner, 

lotion  by  the  defendant,  on  the  return  of  a  habeas  cor- 
am! certiorari  in  aid,  for  his  discharge  from  custody 
r  a  conviction  for  selling  intoxicating  liquor  without 
ense. 

.  B.  Mackenzie,  for  defendant. 

\  R.  Cartwright,  K.C.,  for  the  Crown  and  the  convict- 
magistrates. 

[Tie  judgment  of  the  Court  (Boyd,  ft,  Ma<;ee,  J*, 
ee,  J.),  was  delivered  by 

to  yd,  C. : — By  sec.  5  of  the  Ontario  Habeas  Corpus  Act, 
.  0.  1897  ch.  83,  a  writ  of  certiorari  may  issue  in  aid 
ic  main  writ,  providing  for  the  return  of  the  evidence, 
sltions,  conviction,  and  proceedings,  that  the  same  may 
iewed  and  considered  by  the  Court,  and  to  the  further 
that  the  sufficiency  thereof  to  warrant  the  restraint 
be  determined.  That  clause  was  first  before  the  Court 
e>ri na  v.  Mosier,  4  P.  R.  fi4.  and  the  practice  was  then 
lished  that  the  Court  is  bound  to  examine  the  proceed- 
anterior  to  the  warrant  and  sec  if  they  authorize  the 
it  ion,  and,  if  not,  to  discharge  the  prisoner.  This  case 
this  course  were  approved  in  Regina  v.  St,  Clair,  37  A. 
18,  310, 

nis  caae  is  one  of  conviction  under  the  Ontario  Liquor 
)*c  Act.  and  by  R.  S.  0.  1897  ch.  90,  gee.  1,  the  proceed- 
are  to  he  conformable  to  the  like  proceedings  under  the 
da  Criminal  Code.     That  introduces  the  practice  as  to 

TOL.    X.    fl.W.R.    nnr   27 — 59 
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the  taking  of  evidence;  witnesses  are 
evidence  is  to  be  taken  down  in  writ 
deposition,  which  is  to  be  authentica 
of  the  justice:  Criminal  Code,  sees.  85 
witness  need  not  sign:  sec.  856  (3). 
provisions  of  the  Liquor  License  Act,  ] 
sec.  99,  in  all  cases  the  evidence  of  tfc 
shall  be  reduced  to  writing— shall  be 
by  the  witness.  Here  the  evidence  is  v< 
in  writing,  and  is  not  signed  by  the  wi 

Formerly  it  was  necessary  to  set 
the  face  of  the  conviction,  and,  if  any 
isted  as  to  some  fact  necessary  to  give 
ceeding  would  be  quashed.  If  it  now  i 
of  the  evidence,  in  response  to  the  cert 
tial  element  necessary  to  a  conviction 
to  the  Court  to  quash.  In  this  retur] 
absence  of  evidence  upon  the  materia 
having  been  sold  by  the  prisoner.  H 
place  where  the  liquor  was  kept,  but 
he  sold  or  handed  out  the  liquor.  V 
but  it  is  the  important  fact,  which 
If  the  justices  have  omitted  to  take  d 
evidence,  they  have  only  themselves  to 
liberty  of  the  person  is  involved,  the 
case  where  the  matter  would  be  ren 
to  take  further  evidence  on  the  point  o 
being  before  the  justices  on  this  head 
jurisdiction  in  making  a  conviction:  i 
607. 

The  direction  to  take  the  evidence 
far  as  possible,  in  the  words  of  the  wi 
tection  ef  the  magistrates  themselves 
serve  a  record  of  the  material  on  wh 
founded,  in  case  of  ulterior  proceedir 
not  presume  in  favour  of  the  inferior 
he  has  done  his  duty  unless  he  tells  the 
acts/'  and  his  jurisdiction  must  "  appe* 
of  his  own  mouth."  See  Eegina  v.  V 
490,  and  Rex  v.  Johnson,  1  Str.  261. 

Upon  the  return  of  the  proceedings, 
is  no  evidence  to  support  the  convicti 
and  the  prisoner  must  be  discharged. 


LAWSON  v.    CRAWFORD. 
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November  18th,  1907. 

divisional  court. 

LAWSON  v.  CRAWFORD. 

ncilon — Interim  Order — Contract— Prima  Facie  Right 
- Mining  Operations  —  Interference — Threats — Dissolw- 
ion  of  Injunction  Obtained  ex  Parte. 

Appeal  by  defendant  from  order  of  Anglin,  J.,  ante  602, 
Inuing  an  interim  injunction  until  the  trial. 

I.  R.  Clarke,  for  defendant. 

r.  H.  Watson,  K.C.,  for  plaintiffs. 

[Tie  judgment  of  the  Court  (Boyd,  C,  Magee,  J., 
ee,  J.),  was  delivered  by 

kxYD,  C: — The  clause  in  the  Judicature  Act,  sec.  58, 
sec.  9,  does  not  give  any  new  right  to  claim  an  injuno- 
—does  not  extend  the  jurisdiction  of  the  Court,  and 
not  alter  the  principles  upon  which  the  Court  gives 
nary  relief  by  interlocutory  injunction. 

n  this  case  the  materials  filed  shewed  a  prima  facie 
;  to  ask  an  injunction,  and  the  order  was  made  ex 
j.  On  the  motion  to  continue,  it  is  open  for  the  defend- 
in  shewing  cause  to  claim  that  it  should  be  dissolved, 
>  proper  case  appears  on  the  new  material  then  before 
Uourt:  McCuaig  v.  Conmee,  19  P.  R.  45. 

"he  case  presented  ex  parte  is  quite  displaced  by  the  viva 

evidence  given  by  the  president  of  the  plaintiff  com- 

The  interim  injunction  was  to  restrain  the  defendant 

interfering  with  the  mining  operations  now  being  car- 
>n  by  the  plaintiffs  upon  the  location  in  dispute  (granted 
irte  5th  July,  1907).  The  only  affidavit  filed  was  one 
te  solicitor  setting  forth  information  derived  from  one 
l,  plaintiffs'  agent  on  the  location,  to  the  effect  that  the 
dant  and  his  men  were  filling  up  the  trenches  and  the 
which  the  plaintiffs  were  digging  in  the  course  of  their 
ig   operations.     Upon  the  facts  it  now  appears  that 

is  a  travelled  road  running  through  the  location,  on 
public  money  has  been  spent,  and  that  there  is  a 
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house  facing  on  that  road  which  is  o 
as  tenant  of  the  defendant — who  has  t 
est  in  the  mining  location.  The  wor] 
digging  a  trench  or  ditch  on  the  ros 
this  house,  with  a  view  of  making  it 
said  that  West  was  selling  whisky  t 
plaintiffs  wanted  to  get  him  out  of  tl 
did  was  to  fill  up  the  trench  in  front  of 
got  access  to  it  from  the  road,  and 
plained  of  and  misrepresented  in  Flyi 
that  way,  through  the  solicitor,  misrepi 
The.  true  state  of  facts  is  admitted 
president  .of  the  plaintiff  company:  UT 
the  trench  was  because  West  was  selli 
that  was  the  principal  object — to  get  W 
The  substratum  of  the  application  < 
is  absolutely  no  evidence  that  the  mi 
been  interfered  with,  as  alleged  in  the 
the  Court  was  set  in  motion.  It  is  n 
port  the  injunction  on  the  ground  th 
threatened  to  interfere  with  the  plainti: 
I  find  no  such  evidence,  not  even  in  Mr 
was  referred  to.  There  is,  no  doubt, 
tion  of  the  Crawford  title  to  the  whoh 
they  desire  to  proceed  at  once  to  wor] 
interference  by  the  plaintiffs;  and  ther 
the  plaintiffs  will  be  held  responsible 
age  by  the  delay  in  getting  to  work.  1 
that  the  defendant  intends  to  block  on 
of  the  plaintiffs  in  the  course  of  mininj 
suffice  to  make  amends  for  the  origir 
Court.  In  brief,  no  overt  act  of  intei 
is  disproved — and  no  evidence  of  any  i 
anticipated  which  would  call  for  the  s 
of  the  Court,  even  if  the  motion  had  1 
sented  on  that  line.     See  Castelli  v.  C< 


The  appeal  should  be  allowed,  the 
with  costs  to  defendant  of  motion  and 
in  the  cause.  This  order  to  be  with 
future  application  for  injunction  on  j 


RUSSELL  t?.  RUSSELL.  873 

rtwright,  Master.  November  19th,  1907. 

chambers. 
RUSSELL  v.  RUSSELL. 

lice  of  Trial — Regularity — Close  of  Pleadings— Action  to 
Establish  Wtil  —  Defence  Setting  up  Agreement  mth 
Testator — Joinder. 

Motion  by  defendant  P.  Russell  to  set  aside  the  notice 
trial  as  irregular  under  Irwin  v.  Turner,  16  P.  R,  349, 
m  action  to  establish  a  will. 

X  E.  Jones,  for  the  applicant. 

W.  H.  Blake,  K.C.,  for  the  plaintiffs,  the  executors. 

F.  J.  Dunbar,  for  the  added  defendants. 

The  Master.: —  .  .  .  The  moving  defendant  op- 
es probate  on  the  usual  grounds.  He  also  asks  to  have 
ef  in  respect  of  an  alleged  agreement  made  20  years 
with  him  by  the  testator  to  leave  him  all  his  property 
Le  would  stay  and  work  the  farm,  which  he  says  he  did, 
s  is  not  strictly  a  counterclaim.  Indeed  that  word  does 
occur  in  the  statement  of  defence.  The  plaintiffs  here 
not.  in  the  usual  sense,  making  any  claim  against  the 
indajiL  But,  no  doubt,  the  whole  matter  may  properly 
tried  at  the  same  time,  as  was  done,  e.g.,  in  Dixon  r* 
butt,  9  0.  W.  R.  392,  though  there  it  was  strictly  a  count- 
iim  as  an  alternative  defence,  and  that  was  afterwards 
e  a  matter  of  reference  and  not  disposed  of  at  the  trial; 

ETere  the  only  important  question  is,  whether  the  cause 
at  issue  on  14th  November  instant,  when  the  notice  of 
was  served.  It  was  stated  in  support  of  the  motion 
the  defendant  P.  Russell  desired  to  have  the  added  <le- 
lants  examined  for  discovery.  It  was  stated  by  Mr, 
bar?  and  not  denied,  that  his  clients  were  quite  ready  if 
defendant  so  desired,  and  that  in  fact  an  examination 
been  fixed  for  to-morrow. 

lore  there  is  no  claim  against  the  added  defendants  dif- 
lt  from  that  made  against  the  plaintiffs,  with  whom 
?  defendants  make  common  cause,  and  no  new  issue  is 
d  by  their  being  added.     Therefore,  the  whole  ground 
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of  decision  in  Irwin  v.  Turner  is  lackii 
that  the  motion  should  succeed. 

If  the  will  be  set  aside,  the  defend 
must  stand  over  until  a  personal  re 
appointed.  On  that  see  Mountjoy  v.  I 
this  view,  it  seems  questionable  whet 
Russell's  claim  is  not  somewhat  pre] 
need  not  have  raised  it  in  this  action 
seem  desirous  to  have  the  questions  ] 
there  is  no  reason  why  they  should  i 
the  matter  before  the  trial  Judge. 

In  Irwin  v.  Turner  there  were  n< 
by  defendants  on  their  counterclaim, 
be  a  sufficient  ground  of  distinction 
that.  Under  the  general  spirit  of  th 
substance  is  to  be  considered  rather  th 
the  conduct  of  the  parties  seems  to  r< 
should  go  to  trial. 

The  motion  will,  therefore,  be  dii 
against  the  mover  to  the  other  parties 


Clute,  J. 


» 


CHAMBERS. 

PERKINS  v.  FR 

Mcdonald  v.  record  pi 
ctjrrie  v.  record  pre 

Libel — Several  Actions  against  Differ 
solidation  —  R.  S.  0.  1897  oh,  68 
Libels. 


Motion  by  defendants,  under  R.  S 
14,  for  orders  consolidating  the  fin 
SO  others  by  the  same  plaintiff  agains 
the  second  with  19  other  actions,  aJ 
other  actions. 

W.  Nesbitt,  K.C.,  and  E.  T.  Male 
ants. 

G.  Grant,  for  plaintiffs. 


PERKINS  v.  FRY.  S7§ 

Clute,  J.: — These  actions  relate  to  alleged  libels  by 
FenianN  in  publishing  certain  statements  with  reference 

the  proceedings  taken  against  plaintiff  Perkins  on  a 
irge  of  murder. 

}fr.  Neabitt  argued  that  while  the  different  writings 
fered  in  form  they  were  all  substantially  the  same  libel, 
ey  all  referred  to  the  charge  of  murder  preferred  by  the 
own.  Upon  examining  the  statements  of  claim  it  will 
seen  that  in  a  number  of  cases  the  publication  in  respect 
one  count  is  the  same  as  that  charged  in  another  action, 
respect  of  a  single  .count,  but  there  are  no  other  libels 
Lrged  in  the  same  statement  of  claim,  so  that  the  action 
one  case  cannot  be  said  to  be  for  the  same  or  substantially 
I  same  libel  as  in  the  other.  Mr.  Nesbitt  relied  upon  Eddi- 
i  v,  Dalziel,  9  Times  L.  R.  334;  Stone  v.  Press  Association 
nited,  [1897]  2  Q.  B.  159;  and  Odgers  on  Libel  and  Slan- 
i  4th  ed.,  p.  578, 

These  cases,  I  think,  fall  far  short  of  supporting  the  de- 
idante'  contention.  In  the  Eddison  case  .  .  .  the 
*U  being  the  same,  the  eases  were  consolidated,  notwith- 
ading  the  different  lines  of  defence  set  up  by  the  several 
endants.  In  Stone  v.  Press  Association  Limited  .  .  . 
libel  was  the  same. 

In  Odgers?  at  p.  578,  it  is  said.  "  So,  too,  it  is  sufficient 
he  libels  bo  substantially  the  same^  i.e.,  if  they  in  fact 
tain  the  same  imputation  on  the  plaintiff  though  the 
guage  used  be  different,     ,     .     /* 

The  unreported  cases  of  Soper  v.  Star  Printing  and  Pub- 
ing  Co.  and  Soper  v.  Globe  Printing  Co,  were  also  re- 
*ed  to.  Upon  examining  the  statement  of  claim  in  the 
ner  action  and  the  notice  before  action  in  the  latter,  it 
}uite  evident  that  the  libel  charged  in  each  case  was 
^tantially  the  same  libel ,  and  Street,  J,,  accordingly  made 
order  for  consolidation. 

Where  there  are  distinct  libels,  and  one  of  the  libels 
qzed  is  substantially  the  same  as  a  libel  charged  in  an- 
*r  action,  but  the  other  libel  is  different,  as  occurs  in  a 
iber  of  the  above  actions,  I  do  not  think  there  can  be 
solid  at  ion,  because  the  statute,  in  my  opinion,  makes  no 
rision  for  a  ease  of  that  kind,  nor  can  I  see  how  it  can 
conveniently  worked  nut.    There  nre,  however,  a  number 
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of  cases  where  the  libel  is  the  same,  i 
for  consolidating  these.     .     . 

The  costs  in  the  cases  consolidate 
cause;  in  the  other  actions  costs  to  plai 


Clute,  J.  No 

CHAMBERS. 

BUTLER  v.  CITY  OF  TC 

Municipal  Corporations — Maintenance 
— Liability  for  Negligence  of  Office 
ployed — Death  of  Patient — Nonfecu 
Act — Pleading — Statement  of  Clai 
out  as  Disclosing  no  Reasonable  & 
261 — Summary  Dismissal  of  Action 

Motion  by  defendants,  under  Rul 
the  statement  of  claim,  on  the  groum 
cause  of  action,  and  to  dismiss  the  a 

The  action  was  brought  by  George 
the  city  of  Toronto,  to  recover  dama 
his  child,  caused,  as  alleged,  by  the  d 
of  defendants'  Isolation  Hospital. 

F.  R.  MacKelcan,  for  defendants. 
A.  R.  Hassard,  for  plaintiff. 

Clute,  J.: — The  statement  of  cla 

"  2.  The  defendants  maintain,  con 

Isolation  Hospital  in  Toronto,  which 

and  they  also  employ  the  servants,  ag( 

sicians  in  the  said  hospital,  which  is  a 

and  it  likewise  is  their  duty  to  propei 

all  patients  placed  in  said  hospital,  ai 

January,  February,  and  March,  1907, 

going  treatment  in  the  said  hospital. 

"3.  On    or    about   28th   January, 

child,  a  girl     .     .     aged  6,  was  taken  il 

was  placed  in  the  said  hospital,  where 

eration,  and,  in  addition,  as  was  their 

agreed   with   the  plaintiff  and  undert 

properly  treat  her  for  diphtheria. 


BUTLER  v.  CITY  OF  TORONTO. 
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"4.  The  defendants,  through  their  servants,  agents,  and 

ses  in  said  hospital,  did  not  care  for  and  did  not  prop- 

r  treat  the  child,  but  negligently     .     .     permitted  her  to 

wander  at  large  through  the  hospital,  and   to  enter 

play  in  and  about  a  bath-room  which  was  at  that  time, 
the  knowledge  of  defendants,  being  constantly  used  by 
ients  with  scarlet  fever,  and  the  child  did  so     .     ,     wan- 

at  large  .  .  and  did  enter  and  play  in  and  about 
said  bath-room;  and  the  servants,  agents,  and  nurses  of 
sndants  negligently  allowed  .  .  the  child  to  go  into 
ownstairs  ward  where  measles  were  raging,  and  she  did 
into  said  ward;  and  in  consequence  of  defendants'  said 
ligence  the  child  contracted  the  following  diseases  he- 
's diphtheria,  namely,  measles,  croup,  bronchitis,  and 
umonia,  and  died  of  some  or  one  of  them  in  said  hospital 
>r  about  19th  April,  1907. 

"5.  The  defendants  were  guilty  of  negligence  in  the 
nises  further  as  follows:  they  did  not  properly  guard 

child  and  keep  her  isolated  from  contagion  from  other 
ases  while  in  said  hospital;  and  they  did  not  keep  a 
sician  in  said  hospital  all  the  time  during  the  first  4 
ith's  of  1907;  and  they  did  not  keep  sufficient  nurses  and 
ants  ...  as  was  their  proper  duty." 
[t  was  conceded  that  the  Isolation  Hospital  in  question 
conducted  under  the  Public  Health  Act,  R.  S.  0.  1897 
248.  Sections  31-38  provide  for  the  appointment  of 
jalth  officer  by  the  municipality  on  the  request  of  the 
rincial  Board  of  Health.     .     .     . 

Sections  56  and  57  provide  for  the  payment  of  the  money 
ired  for  work  and  services  performed  under  the  Act. 
lection  104  provides  for  the  erection  and  maintenance 
relation  Hospitals,  which,  by  sec.  5,'are  subject  to  such 
lations  as  may  be  made  by  the  health  officers  or  boards 
ealth. 

lection  93  provides  for  the  isolation  of  persons  infected 
ho  have  been  exposed  to  infection  of  any  of  the  infec- 

diseases  covered  by  the  Act.  .  .  . 
ection  62  provides  that  where  an  action  has  been  brought 
ist  the  local  board  of  health,  or  any  member  of  the  eoun- 
>r  member,  officer,  or  employee  of  the  local  board  of 
h  of  any  municipality,  who  has  suffered  any  damage  by 
►n  of  any  act  or  default  on  the  part  of  such  local  board 
ialth,  or  any  member,  officer,  or  employee  thereof,  the 
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municipality  may  assume  the  same,  < 
and  may  pay  any  damages  or  costs  f< 
or  employee  who  may  he  or. has  be 
thereof,  but  the  section  does  not  e3 
employee  by  reason  of  whose  act  or  1 
caused.     .     .     . 

[Reference  to  Township  of  Logan 
628 ;  Sellars  v.  Village  of  Dutton,  7 
R.   664.] 

Even  if  the  officers  of  the  board  oi 
corporation  of  the  city  of  Toronto,  i 
considered  the  servants  of  the  city, 
they  are  servants  in  such  a  sense  that 
sponsible  for  their  negligent  acts:  s< 
Corporations,  vol.  2,  sees.  974-7.     . 

[Reference  to  Hesketh  v.  City  of  r 

At  most,  the  offence  as  charge 
not  misfeasance,  and,  in  the  absence 
no  action  lay  by  an  individual  aggr 
market  Local  Board,  [1892]  A.  C. 
Pictou  v.  Geldert,  [1893]  A.  C.  52 
Council  of  Sydney  v.  Bourke,  [1891 
Borough  of  Bathurst  v.  McPherson, 
Graham  v.  Commissioners  for  Queen 
Park,  28  0.  R.  1. 

Applying  these  cases  to  the  pr 
opinion  that  the  officers  and  servanti 
lation  Hospital  are  not  servants  of 
city  of  Toronto  in  such  a  sense  as  to 
"  liable  for  their  negligence.  I  am  fi 
even  if  it  were  held  that  the  corpora 
the  acts  of  those  officers  and  servants, 
suffered  injury  can  maintain  no  a 
and  that  the  statement  of  claim  ehar$ 

The  only  doubt  I  have  entertaine 
of  this  kind  ought  to  be  given  effect  to 
so,  consideration  of  nice  questions  oi 
Holmested  &  Langton,  3rd  ed.,  p.  4( 
fully  collected.  The  rule  seems  to  Ik 
is  satisfied  that  the  plaintiff  cannot  s 
his  claim  should  be  struck  out:  Sou 
Haswell  S.  and  E.  Co.,  [1898]  1  Ch. 
[1899]  1  Q.  B.  455;  Law  v.  Llewellyi 
Lawry  v.  Tuckett-Lawry,  2  0.  L.  R. 


BROCK  v.  CRAWFORD. 
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rhe  statement  of  claim  will  be  struck  out,  on  the  ground 
it  discloses  no  reasonable  cause  of  action,  and  the  action 
be  dismissed,  with  costs  of  action  and  of  this  applica- 
if  claimed  by  the  defendants. 


EDITH,  C.J. 


November  19th,  1907. 


CHAMBERS. 

BROCK  v.  CRAWFORD. 

yendens — Motion  to  Vacate —  Cause  of  Action — Pleading 
Statement  of  Claim — Guaranty — Payment  into  Court, 

ppeal  by  defendants  from  order  of  Master  in  Chambers, 
756,  refusing  to  strike  out  part  of  £he  amended  state- 
of  claim  and  to  vacate  the  registry  of  a  certificate  of 
endens. 

L  N.  Tilley,  for  defendants. 
[.  Cassels,  K.C.,  for  plaintiffs. 

Meredith,  C.J.,  dismissed  the  appeal,  but  varied  the 
by  reserving  the  right  to  move  again  to  vacate  the 
ndens.    Costs  in  the  cause. 


ell,  J. 


November  19th,  1907. 

TRIAL. 

STACEY  v.  MILLER. 


'  and  Misrepresentation — Cheque  Signed  in  Blank  and 
fIed  up  for  Large  Sum — Procurement  by  Fraud — Un~ 
in-d  Mental  Condition  of  Drawer — Oift — Confidential 
Fiduciary  Relationship. 

fcion  to  recover  $5,000,  upon  the  facts  set  out  in  the 
ent. 

nes  McCullough,  Stouffville,  and  J.  W.  McCulloiifih, 
lintiff. 
McKay  and  C.  R.  Fitch,  Stouffville,  for  defendant 
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Riddell,  J.: — James  Stacey  was 
85  years  of  age.  On  13th  May,  190' 
in  blank  upon  the  Standard  Bank, 
defendant  Frank  Miller  afterwards  fil 
presented  at  the  bank.  Miller  drew  $i 
cheque  for  $2,500,  and  deposited  the 
an  account  in  the  bank.  A  few  da 
May,  1907,  James  Stacey  brought  tt 
died  on  30th  May,  leaving  a  will  in 
Stacey,  was  named  as  executrix.  The 
in  her  name.     .     .     . 

It  was  alleged  for  the  defendan 
become  insane,  but  this  was  vigorously 
and  I  decided  to  go  on  with  the  tri 
done,  and  reserve  for  the  defendant 
for  the  enlargement  of  the  trial  if  it 
it  was  necessary  for  him  to  be  exami 
appeared  that  he  was  not  in  a  condi 
At  the  close  of  the  case,  however,  co 
agreeing  that  the  whole  of  the  exar 
Miller  for  discovery  might  be  read  as 
ant's  counsel  accepted  that  in  lieu  o 
taken  after  an  enlargement. 

Judging  of  the  credibility  of  the 
conduct  and  demeanour  in  the  box,  i 
evidence  as  I  believe,  I  fiind  the  follow 

James  Stacey,  being,  as  I  have  si 

of  age,  was  for  some  months  at  least  b 

ing  from  senile  dementia,  a  form  of  ui 

there  are  remissions  an'd  exacerbations, 

or  at  one  hour  the  patient  may  be  fail 

of  doing  ordinary  business,  and  the  n 

clouded  and  incapable  of  understanding 

is  doing,  and  sometimes  even  of  makin 

The  evidence  of  the  lay  witnesses  as 

duct  of  the  old  man,  given,  as  most  of 

enjtly   any   idea  of   its  cogency  towai 

of  mental  unsoundness,  and  the  evide 

called  for  the  defendant  Miller,  make 

that  this  was  his  condition.    And  I  pla< 

the  evidence  of  Dr.  Young  in  the  sa 

Miller  was  the  nephew  of  Mrs.  St 

great  confidence  in  him.     As  Mrs.  M 
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adant,  says,  the  defendant  was  a  sort  of  confidential  ad- 
— he  was  the  only  man  in  the  family  to  whom  Stacey 
I  look  for  advice.  Miller  had  borrowed  $1,000  from 
jy  and  paid  back  $500,  leaving  $500  still  due,  upon 
d  he  was  paying  interest  at  6  per  cent.  .  Some  little 
before  13th  May,  the  old  man  Iflad  come  to  Miller  and 
asked  Miller  to  take  up  his  business  and  look  after 
Miller  had  agreed,  and  then  Stacey  had  consulted  him 
t  giving  his  (Stacey's)  brother  Thomas  a  farm.  Miller 
npanied  Stacey  to  Toronto,  and  went  with  him  to  the 
:  of  British  North  America,  and  there  attempted  to 
jm  to  make  a  present  to  him  of  $1,000.  The  bank  man- 
found  it  impossible  to  get  Stacey  to  understand  what 
ranted,  and  tells  us  that  he  found  the  old  man  too  feeble 
oderstand  business,  and  therefore  he  refused  to  have 
transfer  made  to  the  defendant.  About  the  same  time 
lefendant  Miller  went  to  Mr.  Robinson,  a  solicitor  who 
acted  for  Stacey  in  some  matters,  and  told  him  that 
filler)  was  thereafter  going  to  do  all  Stacey's  business, 
he  would  employ  Mr.  Robinson  to  do  the  legal  work. 
2r  then  or  at  some  other  time  he  also  stated  to^Mr. 
nson  that  he  was  to  get  $5,000  from  Stacey,  and  sug- 
d  that  Mr.  Robinson  ought  to  receive  $1,000  from  Stacey 
Mr.  Robinson  repudiated  any  right  to  receive  anytjiing 
the  old  man  but  his  costs.  About  the  same  time,  or 
•e,  the  defendant  had  also,  in  conversation  with  Thomas 
»y,  said  that  he  would  get  him  a  farm  from  his  brother 
me  for  him  (the  defendant);  and  he  boasted  of  his  abil- 
o  "  work  "  the  old  man.  I  have  no  doubt  from  what 
quently  took  place  that  the  defendant  was  intending  to 
both  Mr.  Robinson  and  Thomas  Stacey  in  this  way, 
they  would  assist  in  his  fraudulent  scheme — which  he 
ilready  formed. 

ome  days  before  the  13th  May  the  wife  of  the  defendant 
tt  the  house  of  Stacey,  and  asked  him  to  come  out  and 
a  mortgage;  and  on  the  Wednesday  before,  Frederick 
y,  being  at  Stouffville,  saw  defendant  and  was  requested 
efendant  to  tell  Stacey  on  Sunday  night  or  Monday 
ing  to  come  out  on  Monday,  as  he  wanted  to  see  him 
;  some  mortgaged  property.  Accordingly,  on  Monday 
May  Stacey  started  for  Stouffville,  but  accompanied 
is  brother  Thomas  to  look  after  him.  His  conduct  at 
ailway  station  shews  that  that  day  was  not  one  of  his 
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good  days;  and  I  accept  the  evidence 
to  what  took  place  and  as  to  the  condi 
brother  upon  that  day.  The  defendan 
in  po— ssion  of  the  bank  books  of  £ 
amount  he  had  in  the  bank.  Stacey  ar 
the  house  of  the  defendant,  and  there 
Stacey  if  he  would  sign  a  cheque  for  1 
small  sum,  and  just  wanted  it  for  a  fe1 
assented,  and  a  blank  cheque  was  pn 
by  him,  and  a  few  minutes  thereafter 
unable  to  accept  the  story  of  the  wife 
her  sister  or  that  of  the  defendant. 

Thereafter  the  defendant  tried  to  g 
merchant  of  the  place,  to  fill  in  the 
Todd  refused,  and  the  defendant  fi 
$5,000,'  himself.  Thomas  Stacey  had 
time  of  his  brother's  signature  to  add 
and,  after  the  defendant  had  filled  in 
fendant  and  his  wife  also  signed  as  w 

The  old  man  rued  what  he  had  don 
dated  it,  and  an  action  was  begun,  as 
May.  In  the  meantime  Miller  had  pai 
son,  affecting  to  act  as  agent  for  Stac( 
account;  this  sum  Mr.  Kobinson  at  or 
found  how  it  had  been  obtained.  r 
solicitor  throughout  was,  so  far  as  apj 
straightforward. 

I  do  not  think  it  necessary  to  go  tl 
voluminous  evidence.  At  the  conch 
intimated  what  my  impressions  then  we: 
find  as  facts  unless  these  impressions  \ 
ment  or  by  the  perusal  of  the  eviden 
After  hearing  argument  and  after  re 
these  findings  I  now  make,  and  they  n 
case  of  further  proceedings. 

The  defendant  alleges  that  this  sum 
I  find  11  -.it  it  was  not  a  gift;  that  the  1 
by  fraud  to  sign  the  blank  cheque,  it  b 
it  was  1  r  a  small  sum  only,  and  that  8 
then  iik  nial  condition  he  was  not  able 
ciate  the  effect  of  what  he  did;  and  tha 
soon  as  he  could  understand  what  he  h* 
ity  is  needed  for  the  proposition  that 
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plaintiff  is  entitled  to  a  verdict,  and  that  is  not  con- 
id. 

rhere  is  another  ground  upon  which  I  think  the  alleged 
oould  not  stand.  The  defendant  was  in  a  position  to- 
ls  the  deceased  of  a  fiduciary  character;  he  had  no  right 
xjcept  a  gift  from  Stacey  without  making  it  perfectly 
r  that  he  understood  and  intended  the  full  effect  of  what 
ras  doing,  even  if  it  he,  as  contended,  that  it  is  not  neces- 

that  independent  legal  advice  must  be  shewn  to  have 
l  had,  as  to  which  I  need  not  decide.  Nothing  in  the 
5  cited:  Trusts  and  Guarantee  Co.  v.  Hart,  32  S.  C.  R. 

Empey  v.  Fick,  ante  144,  and  Jarvis  v.  Jarvis,  ante  831, 
;  variance  with  this  conclusion. 

'.  am  glad  that  there  is  nothing  in  the  law  to  prevent  me 
fying  this  wretched  fraud. 

rhere  will  be  judgment  for  the  plaintiff  declaring  that 
cheque  was  obtained  by  fraud;  that  the  money  still  in 
Standard  Bank  is  th6  money  of  the  plaintiff;  and  that 
plaintiff  is  entitled  to  recover  from  the  defendant  the 

of  $5,000,  and  interest  thereon  from  14th  May,  1907, 
plaintiff  crediting  thereon  the  amount  to  be  received 
i  the  bank;  the  defendant  Miller  will  also  pay  the  costs 
le  plaintiff  and  of  his  co-defendants. 


November  19th,  1907. 

DIVISIONAL  COURT. 

LAMONT  v.  WINGER 

d  and  Misrepresentation — Purchase  of  Property — False 
Representations  as  to  Business — Findings  on  Evidence — 
dismissal  of  Action — Suspicious  Circumstances. 

ippeal  by  plaintiffs  from  judgment  of  Boyd,  C,  ante 

\.  T.  Blackstock,  K.C.,  and  J.  G.  Wallace,  Woodstock, 

plaintiffs. 

L  H.  Watson,  K.C.,  and  A.  G.  Campbell,  Harriston,  for 

idant. 

'he  Court  (Falconbridge,  C.J.,  Anglin,  J.,  Rid- 
,,  J.),  dismissed  the  appeal  with  costs. 


. 
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Akglin,  J. 
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RB   COY. 

Will — Oonstnirtiorir—Speci.fic    B$q  EteJ 
I  taAtigftttf    of    Wife — Rifiltiunrtj 
clarolum  of  lniestoctj* 

Summary  application  by  the  e* 
deeea^d,  for  an  order  determining  a 
the  will  of  tin.*  deeeased. 

D,  ('.   Roftftj  Ktrathroy,  for  tin    < 
Coy,  Jessie  Davidson,  Ellen  Root  an< 
F.  F,  Betts,  London,  for  Boy  Luce 
I!.  0.  Pope.  Strathmy,  fur  Richar 

Anolin,  J.: — The  material  parts 
John  Coy  are  w  follows: — 

*1«  I  give,  devise,,  and   bequeatt 
$  1,00m    to  be  her  ovm  absolutely,     J 
bequeath  unto  my  wife  the  use  of 
the  nee  of  the  balance  of  my   [ 
nature,  that  I  may  die  possessed  of, 
subject  to  the  following, 

Ci  2,  1  giv%  devise,  and  bequeath 
a  mortgage  of  $1,000  which  1  now  ho 
with  any  interest  that  may  be  acci 
executor  to  discharge  the  same  aa 
may  be  after  my  decease. 

H  3,  I  give,  devise,  ami  bequeath 
the  Union  Cemetery — known  as  Cadi 
improving  said  grounds. 

lT  1.  At  tiiv  wife's  decease  I  give, 
all  my  real  and  personal  estate  to  my 
daughters  Jessie,  wife  of  Thomas  P* 
Abner  Root,  and  Mary*  wife  of  Asa  W* 
share  and  share  alike,  save  and  exce] 
devise,  and  bequeath  unto  my  grai 
at  my  wife's  decease  my  said  grandsf 
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I  direct  my  executor  to  deposit  said  sum  of  $200  in  the 
ion  Bank  to  his  credit,  to  be  paid  to  him  when  he  at- 
18  his  majority  with  any  interest  that  may  accrue. 

"All  the  residue  of  my  estate  not  hereinbefore  disposed 
I  give,  devise,  and  bequeath  unto  my  wife." 

The  question  presented  far  determination  is  whether 
$1,000  bequeathed  to  the  wife,  who  predeceased  the  testa- 
,  passes  under  the  gift  of  all  the  real  and  personal  estate 
the  son  and  3  daughters,  or  whether  the  intestate  died 
»tate  as  to  this  sum  of  $1,000. 

Had  there  been  no  lapse  of  any  bequest,  undoubtedly 
re  would  be  no  estate  upon  which  the  residuary  clause 
favour  of  the  wife  could  have  operated.     The  will  with- 

this  clause,  in  that  event,  made  a  complete  disposition 
the  testator's  estate. 

It  is  obvious  that,  had  the  wife  lived,  the  provision  in 
our  of  the  son  and  the  3'  daughters  would  not  have  car- 
l  any  interest  in  the  $1,000  bequeathed  to  the  wife.  Does 
circumstance  that  his  wife  pre-deceased  the  testator  have 

effect  of  enlarging  the  gift  in  favour  of  the  son  and 
ghters  so  as  to  make  it  include  this  sum  of  $1,000  be- 
athed  to  the  wife.  The  gift  of  $1,000  in  favour  of  the 
3,  in  the  event  of  its  failing,  could  not,  in  any  circurn- 
ices,  be  the  subject  of  disposition  under  the  ultimate  re- 
lary  clause  in  which  the  wife  herself  is  named  as  a  legatee. 
I  do  not  understand  that  the  effect  of  the  lapse  of  a 
icy  is  to  delete  from  the  will  for  all  purposes  the  pro- 
on  containing  such  legacy.  It  may  well  be  looked  at  to 
in  construing  the  instrument  as  a  whole,  and  to  deter- 
e  what  effect  should  be  given  to  the  other  provisions 
A  the  will  contains.  Here  both  the  pecuniary  legacy  of 
»00  and  the  general  residuary  bequest  lapse  from  the  same 
;e.  Yet  I  think  both  should  be  taken  into  consideration 
etermining  the  true  construction  of  the  paragraph  num- 
d   4. 

!t  ia  quite  apparent  that  the  clauses  numbered  2  and  3 
are  "the  following"  to  which  the  gift  in  clause  1 

lade  subject.  To  properly  appreciate  the  effect  of  this 
it  should,  I  think,  be  read  in  this  manner :  "  I  give,  de- 
and  bequeath  $1,000  to  my  wife  Sarah  absolutely;  and, 

eet  to  two  bequests  which  I  make,  of  a  mortgage  of 
vol.  x.  o.w.r.  no.  27 — 60 
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$1,000  to  my  son  Richard,  and  of 
Cade's  cemetery,  I  give,  devise,  and 
for  life,  the  use  of  all  my  real  estate 
my  personal  estate,  and  at  my  wife's 
and  bequeath  all  my  real  and  pers 
James  and  my  daughters  Jessie,  Ell< 
shares,  except  $200,  which  I  bequeat 
Luce.  All  the  residue  of  my  estate 
unto  my  wife." 

The  introductory  words  of  paragrt 
my  wife's  decease" — direct  attention 
the  will  to  ascertain  what  property  d( 
ing  to  its  terms,  upon  the  death  of  the 
for  further  disposition  by  the  tea 
through  the  will  it  is  clear  that  only 
portions  of  the  personalty  of  which 
life  use  are  in  this  position;  and,  alt] 
ihe  comprehensive  terms  'c  all  my  real 
the  paragraph  numbered  4,  having  i 
tory  words  "  at  my  wife's  decease/'  tl 
in  that  paragraph  may  well  be,  and  1 
not  as  "  all  my  real  and  personal  estai 
but  as  "all  my  real  and  personal  < 
queathed  to  my  wife  for  life."  When 
as  I  have  indicated,  the  position  of  th< 
sonaity  to  the  sons  and  daughters  fol 
on  the  life  interest  given  to  the  wife 
duction  by  the  phrase  "  at  my  wife's 
no  room  to  doubt  that  the  testator  h 
and  daughters  the  remainder  in  or  i 
in  which  he  had  given  his  wife  a  life 

The  devise  for  life  to  the  wife,  ar 
the  4  children  after  the  decease,  of  c 
same  property — all  the  testator's  real 
testator,  in  the  bequest  of  personalty 
in  the  gift  of  personalty  to  his  4  chi 
with  the  same  property,  is  further  suj 
both  the  life  bequest  and  the  gift  to 
subject  to  the  same  deductions,  viz.,  tt 
to  Richard  and  the  gift  of  $50  to  Cad 

The  fact  that  a  general  residuary 
this  construction. 
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resence  of  a  subsequent  general  residuary  clause  in  n 
i  not  suffice  to  justify  the  Court  in  cutting  down  a 

disposition  contained  in  the  will  which  is  clearly 
r  in  character,  and  which,  upon  any  view  of  the  whole 
lecessarily  so  comprehensive  that  it  completely  dis- 
the  entire  estate,  or  of  all  the  property  of  any  one 
re  Isaac,  [1905]  1  Ch.  427;  Johns  v.  Wilson,  [1900] 
L  Indeed,  a  general  residuary  clause  in  such  a  will 
lecessary,  be  deemed  to  have  been  added  merely  "  for 
of  greater  caution  or  as  a  usual  form :"  Re  Pink,  4 

718,  7  0.  W.  R.  772. 

he  authorities  indicate  that  if  there  is  a  later  general 
r  clause,  and  the   earlier  clause,   though  framed  in 

sufficiently  broad  to  render  it  a  general  residuary 
m,  can,  upon  any  admissible  construction,  be  read 
Qg  to  particular  property,  it  may  be  so  construed. 

■ence  to  Jull  v.  Jacobs,  3  Ch.  D.  703 ;  Smith  v.  Davis, 
942;  Woolcomb  v.  Woolcomb,  3  P.  Wms.  112;  Pat- 
Barnard,  28  W.  R.  886;  Easwin  v.  Appleford,  5 
!r.  56;  In   re  Jefferson    Trusts,    L.    R.    2  Eq.  276; 
jy  v.  Davy,  11  Ch.  D.  949.] 

bequest  of  the  remainder  in  the  personalty  (an 
f  bequest — Jarman,  5th  ed.,  p.  837  et  seq.)  to  the  son 
jhters  may,  in  a  certain  sense,  be  regarded  as  analo- 
the  gift  of  a  particular  residue,  i.e.,  the  residue  of 
icular  property  in  which  the  widow  had  been  given 
;erest.  That  interest  lapsing,  upon  the  death  of  the 
the  estate  in  remainder  takes  immediate  effect  in 
n.  If  the  remainder  be  regarded  as  a  residui,  the 
fe  interest  would  fall  into  it  as  the  particular  residue 
roperty  out  of  which  such  life  interest  had  been 
e  Trafford  v.  Tempest,  21  Beav.  564;  Theobald,  6th 
32. 

the  $1,000  given  to  the  wife  absolutely  had  been 
segregated  from  the  property  thus  dealt  with.  Form- 
art  of  that  property,  the  $1,000  would  fall,  not  into 
icular  residue  of  the  property  in  which  the  wife  had 
2n  a  life  interest,  but  into  the  general  residue  of  the 

&■ 

withstanding  the  strong  leaning  of  the  Courts  against 
►traction  of  a  will  which  leads  to  a  partial  intestacy, 
that  the  proper  effect  to  be  given  to  the  several  pro- 
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visions  made  by  this  testator,  is  thai 
above. 

An  order  will,  therefore,  issue  d< 
died  intestate  as  to  the  sum  of  $1,000 
Costs  of  all  parties  out  of  the  estate 
between  solicitor  and  client. 


Riddell,  J. 

TRIAL. 

MURRAY  v.  CRi 

Principal  and  Agent — Agent's  Commi 
Property — Negotiations  for  Pure) 
of  Purchasing  Syndicate — No  C 
quent  Contract  through  another  i 
Plaintiff. 

Action  for  a  commission  on  the  sa 
J.  B.  Bartram,  for  plaintiff. 
J.  L.  Ross,  for  defendant  Crawfoi 
S.  H.  Bradford,  for  defendant  B.  . 

Riddell,  J.: — The  plaintiff  is  a 

ronto,  and  in  November,  1906,  he  \ 

examined  a  mine  belonging  to  the  def< 

Some  negotiations  took  place,  which  1 

importance  in  view  of  what  followed 

far  as   Craig  was  concerned,  the   pi; 

intending  purchaser  from  and  not  a 

him.       It  appears  that  a  common  pr 

deals  is  for  a  syndicate  to  buy  a  mil 

sum,  incorporate  a  company,  sell  sto 

pay  for  the  mine,  and  take  the  rema 

their  profit.     It  will  be  seen  that  it  c 

at  which  the  stock  can  be  sold  what  the 

will  be — and  that  price  depends  upoi 

the  company  is  floated,  as  well  as  (oi 

the  intrinsic  value  of  the  mine.       An 

thin  at  for  some  member  of  such  a  svn 
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raker  and  receive  from  the  vendor  a  commission  upon 
Bale,  while  the  purchase  is  taken  in  the  name  of 
ler  or  others  of  the  syndicate.  The  commission  ap- 
itly  sometimes  is  and  sometimes  is  not  divided, 
j  business  lias  its  own  methods,  and  its  own  code 
thies,  and,  while  the  method  of  proceeding  spoken 
oks  odd  at  first  sight,  there  is  nothing  improper 
t  if  thoroughly  understood  .by  all  concerned.  The  de- 
mt  Crawford  Craig  thought  that  the  plaintiff  was  a  pur- 
t,  as  I  find  upon  the  evidence.  If  it  should  turn  out 
it  be  held  that  this  Is  material,  the  evidence  for  the 
iction  of  which  I  declined  to  adjourn  the  trial  perhaps 
be  adduced  on  afii  davit  or  otherwise.  Had  I  thougnt  it 
material,  I  should  have  allowed  the  evidence  to  be  put 
affidavit,  or  have  adjourned  the  hearing,  as  might  have 
thought  advisable, 

othing,  however,  came  of  the  negotiations,  and,  whatever 
have  been  the  capacity  in  which  the  plaintiff  was  acting, 
eeting  to  act  earlier,  on  28th  November  be  entered  into 
itraet  to  purchase,  and  made  a  new  agreement  on  3rd 
nber  as  a  purchaser.  These  were  not  carried  out.  I  do 
tank  that  Crawford  Craig  placed  in  the  hands  of  the 
tiff  the  Craig  property  for  sale  af ter  the  other  property 
ieen  withdrawn— and  it  must  be  found  that  the  plaintiff 
ndeavouring  to  get  up  a  syndicate  to  buy  the  property, 
erhaps  also  as  well  trying  to  find  a  purchaser-  The  owner 
ibtedly  looked  upon  the  plaintiff  as  a  proposing  pur- 
r,  and  not  as  a  mere  agent,  from  and  after  2Sth  2io- 
er,  1906,  And,  no  doubt,  if  the  plaintiff  had  effected 
i  either  to  an  outsider  or  to  himself  or  to  a  syndicate  or 
ershipj  of  which  he  might  be  a  member,  the  owner 
[  have  allowed  him  a  commission.  But  he  did  not  effect 
K  Morden,  one  of  his  quondam  associates?  got  up  a 
^te,  of  which  the  plaintiff  was  not  a  member— and  he 
len)  went  to  the  owner  and  upon  inquiry  was  informed 
he  Craig  property  was  still  in  the  market  and  effected  a 
>r  purchase,  whichever  term  may  be  preferred.  This 
ase  nominally  was  by  Kennedy,  but  in  reality  Ken- 
Morden,  and  Jackson  were  equally  interested — paying 
52,000  and  looking  to  the  proceeds  of  the  sale  of  stock 
ompany  to  be  formed  to  pay  the  purchase  price,  $60,- 
Mordeu  was  the  broker  and  ostensible  agent  through 
the  sale  was  effected,  and  therefore  he  received  the 
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commission,  though  the  vendor  thoug 

one  of  the  syndicate  himself.       Th 

paid,  so  far  as  it  is  due,  to  Morden. 

slightest  importance  (if  the  fact  b( 

have  had  his  first  knowledge  of  the  n 

the  plaintiff — nor  that  Kennedy  had. 

The  implied  agreement  by  the  01 

pay  a  commission  to  the  person  who 

sale,  and  not  merely  tried  to  do  so,  c 

ultimately  resulted  in  a  sale.     .     .     , 

[Reference  to  Marriott  v.  Brenna 

Cavanagh  v.  Glendinning,  ante  4 

giving  effect  to  my  view  of  the  law 

And  my  opinion  is  not  shaken  by 

Bartram  in  his  very  careful  and  exhi 

The  action  must  be  dismissed  a 

Crawford  Craig  with  costs. 

There  is  no  semblance  of  evidei 
fendant  B.  A.  C.  Craig  can  be  held  ] 
should  succeed  against  his  co-defendi 


Boyd,  C. 


TRIAL. 

BREAULT  v.  TOWN  OP 

Highway — Non-repair — Defect  in  S 
destrian — Supervision — Notice  tc 
— Notice  of  Accident — Suflicienc\ 

Action  for  damages  for  injurie 
by  a  fall  upon  a  sidewalk  alleged  to 

Boyd,  C. : — I  give  credit  to  all  1 
to  tell  the  truth,  though  I  think  son 
as  to  details.  The  evidence  is  not  : 
way  in  which  the  accident  happen 
the  person  injured  and  the  friend 
the  most  accurate,  it  appears  that  1 
the  plank  on  which  she  stepped  gav< 
and  caused  her  thereby  to  trip  and  f 
save  that  she  was  going  a  foot  or  so 
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being  a  narrow  footwalk  (3  feet  wide) — and  passed  over 
>  plank  in  question,  which  was  not  broken;  when  she 
ked  back  after  the  fall,  she  saw  that  the  plank  was  broken. 
e  described  it  as  a  9  or  10-inch  plank  and  broken  about 
f  way  across  at  a  place  where  it  would  be  between  the 
ingers  or  sills  below.  A  son  of  the  plaintiff,  going  to 
w  the  spot  the  same  evening,  found  the  plank  in  place, 
t  loose;  he  stepped  on  it,  and  it  went  down.  He  judge? 
t  the  plank  had  sprung  into  place  after  the  plaintiff  had 
pped  on  it  and  before  he  saw  it — so  that  the  break  was 
such  a  character  as  to  shew  that  the  plank,  though  weak 
a  whole  at  that  point,  was  not  rotten  all  through.  The 
nesses,  many  of  them,  speak  at  large  with  reference  to  the 
ole  extent  of  the  sidewalk  on  that  side  of  Sussex  street — 
I  feet  in  all.  It  was  said  to  be  uneven,  with  boards  or 
s  rotten,  and  planks  loose.     I  went  over  the  place  after 

trial,  and  I  found,  as  the  town  witnesses  said,  that  the 
ole  was  in  fairly  good  repair,  with  this  difference,  that 

north  end  (where  the  accident  was)  appeared  to  be  in 
ter  condition  than  the  south  end.  It  is  true  that  the 
k  was  put  down  some  17  years  ago — with  2-inch  pine 
nks  (taken  from  other  streets)  and  new  cedar  stringers. 
.  I  saw  no  reason  to  doubt  what  was  said,  that  the  life 
the  wood,  whether  cedar  or  plank,  was  not  run  out,  and 
t  nails  might  hold  in  it  for  some  years  more.  It  was  not 
ved  that  any  planks  were  loose,  in  the  sense  of  being 
t  in  place  merely  by  their  own  weight,  but  some  of  them 
■e  loose  in  this  sense,  that  in  hot  dry  weather  (such  as 
June,  when  the  plaintiff  was  hurt)  the  nails  had  a  tend- 
y  to  draw  out  to  some  extent,  and  so  the  board  might 
ke  a  little.  These  call  for  attention,  and  it  was  said  by 
:>bum  (whose  duty  it  was  to  look  after  the  board  walks) 
t  he  was  over  this  walk  two  days  before  the  accident,  and 
3e  fast  any  nails  that  were  out  of  place.  He  appears  to 
e  made  a  weekly  round  for  this  purpose.     No  witness 

said  that  the  plank  in  question  appeared  to  be  loose  or 
;en  before  the  accident,  and  no  one  ever  saw  a  broken 
3k  on  the  walk  before  this  occasion.  Considering  the  age 
the  structure,  it  was  in  as  reasonable  repair  at  this  point 
^ould  be  expected,  and  was  safe  for  ordinary  travel.     It 

not  neglected  by  the  authorities,  and  it  was  not  con- 
Ted  expedient  or  necessary  to  expend  more  money  on  it 
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than  was  done,  as  it  is  soon  to  be  re; 
pavement. 

I  think  my  judgment  may  be  safel] 
that  there  is  no  evidence  of  defective 
in  quo  existing  so  long  or  so  conspicu 
notice  of  the  defect  upon  the  town, 
to  the  walk  at  large  is  brought  down 
there  i3  too  much  vagueness  to  brinj 
corporation.  The  burden  of  proof 
has  not  been  satisfied.  The  evidence 
was  proved  in  McGarr  v.  Town  of  Pi 
1  0.  W.  E.  53,  439.  More  nearly  in 
McNiroy  v.  Town  of  Bracebridge,  10 
R.  75. 

It  is  not  essential  to  dispose  of  th 
sufficiency  of  the  notice.  It  gives  the 
place  (in  Sussex  street  south,  in  Lind 
ous  personal  injuries  to  the  plaintiff 
(defect  in  the  sidewalk).  Perhaps  i 
ter  to  indicate  the  particular  side  of 
was  a  defective  plank  (as  was  said 
McQuillan  v.  Town  of  St.  Mary's,  \ 
however,  I  think  that  the  test  suggi 
Mclnnes  v.  Township  of  Egremont,  5 
R.  382,  was  satisfied  (having  regard  i 
of  the  municipal  authorities),  that 
given  with  reasonable  particularity 
occasion,  and  the  corporation  were  nc 

But  I  place  my  judgment  on  the 
action:  no  costs. 


Teetzel,  J.  K 

TRIAL. 

RUSSELL  v.  BELL  TELE 

Negligence — Injury   to   Person — Find\ 
Charge — Nonsui 

Action  for  damages  for  personal 
plaintiff,  owing  to  the  negligence  of 
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Otto  E.  Klein,  Walkerton,  for  plaintiff. 

6.  Lynch-Staunton,  K.C.,  and  E.  H.  Ambrose,  Hamilton, 

defendants. 

Teetzel,  J. : — At  the  close  of  plaintiffs  case  and  of  the 
1  the  defendants  moved  for  a  nonsuit. 
The  only  question  of  negligence  upon  which  there  was, 
my  opinion,  any  evidence  to  be  submitted  to  the  jury 
e:  (1)  whether,  in  the  circumstances,  the  defendants' 
>man  should  have  warned  the  plaintiff  of  danger  from 
adjacent  electric  power  line;  and  (2)  whether  the  fore- 
l  told  the  plaintiff  that  the  power  current  was  not  in 
:  on  the  line.  I  instructed  the  jury  that  these  were  the 
y  matters  of  negligence  which  were  open  for  their  con- 
Tation,  and  the  charge  was  not  objected  to. 
In  answer  to  the  first  question  submitted,  the  jury  found 
ligence,  and  in  answer  to  the  second  question,  requiring 
n  to  "  state  fully  in  what  such  negligence  consisted,"  they 
\e  that  "the  foreman  should  insist  that  the  operator 
ild  wear  gloves  in  such  dangerous  places." 
By  giving  this  specific  answer  I  think  it  must  be  held  that 
r  refused  to  find  in  favour  of  the  plaintiff,  and  did  find 
tavour  of  the  defendants,  in  respect  of  the  other  two 
ters  mentioned. 

Hie  negligence  found  by  the  jury  was  not  set  up  in  the 
ament  of  claim  or  particulars,  and  there  was  no  evidence 
cted  to  any  such  issue. 

[  must,  therefore,  give  effect  to  defendants'  motion  for  a 
suit,  and  direct  the  action  to  be  dismissed  with  costs. 


November  22nd,  1907. 

divisional  court. 

TRETHEWEY  v.  TRETHEWEY. 

knee — Motion  to  Divisional  Court  for  New  Trial — Disc- 
overy of  Fresh  Evidence — Examination  of  Witnesses  on 
^ending  Motion — Appointment  for — Motion  to  Set  aside 
-Rules  491, 


Lppeal  by  defendant  from  order  of   Anglin,_  J.,  ante 
reversing  order  of  Master  in  Chambers,  ib.,  and  setting 
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aside  an  appointment  obtained  by  defer 
ation  of  witnesses  upon  a  motion,  of 
had  served  notice,  returnable  before  a 
964  aside  the  judgment  at.  the  trial 
or  for  a  new  trial. 


an 


R,  McKay,  for  defendant, 
W.  E,  Middleton  and  J.  B. 


Bartram 


The  judgment  of  the  Court  (  Yx  \a\ 
zel,  J¥J  RiDDELL,  J,),  was  delivered  b] 

Riddell,  J.: —  ,  .  ,  The  acti 
onto,  20th  Septemlier,  1907,  and  iv  uln 
plaintiff*  A  notice  of  motion  to  a  J 
served  "  for  an  order  setting  aside  the 
at  the  trial  .  .  and  that  judgment 
of  the  defendant,  or  for  a  new  trial,  o 
other  order  as  to  the  Divisional  Court  t 
I  he  grounds  that  the  said  judgment  is 
evidence  and  the  weight  of  evidence 
a  new  trial,  upon  the  ground  that  since 
the  plaintiff  has  discovered  material  e 
the  proposed  purchaser  was  not  ready 
position  to  carry  out  the  purchase  opffl 
and  had  abandoned  any  proposed 
grounds,  etc.,  appearing  in  the  evidcn 
the  trial*  and  in  the  evidence  to  be  tafe 
motion. 

Notice  was  then  given   that   in   suj 
would  be  read  (amongst  other  th 
J.  S.  Thompson,  H*  S*  Strathy,  E.  B. 
mere,  and  Frank  0*  Laing,  to  be  taken 
of  this  motion,  the  affidavit  of  W.  6.  Ti 

No  such  affidavit  as  that  hi 
filed,  hut*  this  notice  of  motion  being 
hen  an  appointment  was  taken  out  < 
examination  of  J.  S.  Thompson,  H.  B.  £ 
G.  T.  Sammers,  and  Frank  C,  Laing, 
pending  motion,  and  this  was.  served  i 
the  plaintiff  on  19th  October. 

Thereupon  a  motion  was  made  by  ti 
Master  in  Chambers  to  set  aside  the  a 
ground,  amongst  others,  that  the  leai 
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m  ken  obtained.     The  Master  refused  the  motion,  but 

won  appeal  my  brother  Anglin  reversed  the  decision  of  the 
iter,  and  set  aside  the  appointment.  The  defendant  now 
ippesk 

The  defendants  counsel,  upon  being  asked  upon  the 
•pment  before  us  whether  he,  in  order  to  succeed  in  the 
seal,  must  not  go  so  far  as  to  contend  that  upon  serving 
otice  of  appeal  to  the  Divisional  Court  he  might  examine 
lout  leave  and  of  right  all  the  brokers  and  miners  and 
is  in  the  province  in  order  to  strengthen  his  case  in  the 
iional  Court,  stated  that  he  did  make  such  a  claim  as 
ght. 

bat  means  that  the  contention  is  that  when  a  litigant 
ailed  in  the  trial  Court,  he  may  when  he  appeals  ex- 

compulsorily   every  person   in   Ontario,   whether  he 

anything  about  the  case  or  not — and  that  without 
in  affidavit  of  the  appellant  himself  or  obtaining  the 
>f  the  Court  or  a  Judge.  This  is  a  most  alarming 
o  make — and  before  we  accede  to  it  we  must  see  that  it 
founded  in  the  statutes  or  rules.  Of  course  we  must 
et  the  legislation  as  it  stands,  and  not  make  new  law, 
tate  to  give  full  effect  thereto  without  shrinking  by 
of  what  we  may  think  to  be  an  unexpected  result.     A 

is  entiled  to  all  that  the  law  or  practice  gives  him, 

liave  no  right  to  dictate  to  him  so  long  as  he  keeps 

'within  his  rights. 

Kules  governing  examinations  of  this  character  are 
seq.  f 

;  489  provides  that  "  evidence  upon  a  motion  may  be 
y  affidavit" 
*    491:  "A  party  to  any  action  or  proceeding  may 

the  attendance  of  a  witness  to  be  examined  before 
eer  having  jurisdiction  in  the  county  where  the  wit- 
sides,  for  the  purpose  of  having  his  evidence  upon 
"fcion,  petition,  or  other  proceeding  before  the  Court 
Judge  or  judicial  officer  in  Chambers." 

case  of  Clisdell  v.  Lovell,  9  0.  W.  E.  687,  10  0.  W. 

shews  how  very  far  this  Eule  may  be  applied  in  cases 
fa  it  is  held  to  be  applicable.  As  at  present  advised, 
i  be  of  the  opinion  that  if  this  were  the  Eule  appli- 
>  the  present  matter,  the  claim  of  Mr.  McKay  would 
:>ne  a  short  distance  at  least  on  the  way  to  be  sub- 
~ed.  But  498  is  the  Eule  which  applies  to  motions  of 
d. 
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498  (1):  "  In  all  appeals  .  .  or  I 
of  appeals,  and  in  all  motions  to  set  a 
ing  uf  a  jury,  and  to  set  aside  or  ^ 
Court  or  Judge  appealed  to  shall  ha\ 
duties  .  ,  .  and  full  discretionary 
ther  evidence  upon  questions  of  fact 
either  hy  oral  examination  before  the 
pealed  to  or  as  may  be  directed — 

'*  (2)  without  special  leave  if  the  i 
since  the  judgment,  but — 

"  (3)  upon  appeal  from  a  judgme 
given  upon  the  merits  at  the  trial  or  h 
matter,  such  evidence  (save  as  aforesf 
on  special  grounds  only,  and  not  witho 
Court/' 

The  ckim  now  made  seems  to  be 
tion  that  the  applicant  has,  upon  a  n 
at  least,  the  right  to  read  the  evidei 
thinks  fit,  and  the  Court  has  no  disc 
It  could  not  be  that  the  right  exists  to 
solute  right  to  take  evidence — unless  t 
right  to  use  it.  Tt  may  he  well  to  look 
tice. 

Before  the  Act  the  practice  was  w 
order  to  allow  of  affidavits  being  read  ; 
evidence,  the  applicant  must  file  an  affi 
or  (and)  the  person  intrusted  with  th 
shewing  that  the  evidence  could  not* 
have  been  discovered  before  trial.  1 
right  on  the  part  of  the  applicant  to  r 
the  alleged  newly  discovered  evidence,  ; 
plied  with  this  pre-requisite  the  Cour 
practice  would,  refuse  to  receive  the  affi 
this  evidence  was.  The  Court,  upon 
upon  which  it  was  desired  to  bring  l 
denee,  would  allow  the  affidavit  to  be  r< 
Oonrt  saw  fit. 

Many  cases  there  are  where  the  C< 
listen  to  affidavits  upon  other  grounds 
Court  will  not  receive  affidavits  of  witi 
trial  to  explain  or  add  to  their  evident 
general  rule  is  not  to  hear  affidavits  ( 
at  the  trial;*'  per  Lord  Abinger,  C.B.,  i 
10  L.  J,  N.  S.  Bx<  33.     n  The  general  i 
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£€  the  affidavit  of  a  person  who  was  a  witness  on  the  trial 
>r  the  purposes  of  a  new  trial :  **  Bompas,  Serjeant,  arguing 
1  Edgar  v.  Ivnapp,  7  Jur.  553,  at  p.  584;  Chitty's  Arch- 
old  Q.  B.  Frac.,  12th  ed.,  p,  1537. 

And  in  many  cases  it  has  been  Laid1  down  that,  e.g.,  the 
ridenoe  of  jurymen  as  to  what  took  place  in  the  jury  room 
odd  not  be  received:  Farquhar  v.  Robertson,  13  R  R.  156. 

It  seems  plain  that  before  the  change  in  the  practice 
lere  was  no  absolute  right  to  use  any  affidavit  the  applicant 
light  desire  to  use — the  application  for  a  new  trial  is  an 
3peal  to  the  indulgence  of  the  Court,  and  the  Court  has 
id  must  have  full  power  to  hear  such  material  as  the 
ourt  may  think  proper — -and  such  material  only. 

Such,  then,  having  been  the  state  of  the  law  before  our 
ules,  have  these  Rules  made  any  difference — in  other  words, 
i  an  application  for  a  new  trial  now  has  the  applicant  the 
■zht  to  read  any  aiiidavit  he  sees  fit?  There  is  no  such  [>n>- 
sion  in  the  Act  or  Rules — and  the  right  to  read  an  affidft- 
t  must  be  now  the  same  as  before,  and  no  higher.  That 
ing  so3  it  must,  I  thinly  follow  that  the  right  to  read  an 
amination  must  also  be  given  by  the  Court,  and  is  not  ex 
bito  justitia?.  And  if  the  absolute  right  to  read  such  ex- 
nination  does  not  exist,  1  cannot  think  that  the  absolute 
jht  can  exist  to  have  such  an  examination  taken, 

But  I  do  not  think  it  is  necessary  to  go  beyond  the  word- 
^  of  the  Rules  to  decide  this  motion.  Rule  498  provides  for 
e  case  of  evidence  upon  appeals  of  this  kind — and  T  think 
ereby  the  application  of  Rule  491  is  excluded.  The  Court 
given  "  power  to  receive  further  evidence  upon  questions 

Fact;"  but  such  evidence  is  to  be  "  as  directed/*  This, 
think,  means  that  before  evidence  of  the  kind  is  to  be 
ten,  a  direction  must  be  had  as  to  the  manner  of  taking 
,  and  this  quite  irrespective  of  any  supposed  application 

sub-sec.  (3).  Mr,  McKay,  however,  contends  that  the 
de  refers  simply  to  such  evidence  as  h  intended  to  be  used 

connection  with  evidence  already  given,  and  aol  such 
idence  as  will  be  of  avail  to  secure  a  new  trial  There 
no  such  distinction  made  in  the  notice  of  motion;  and 
would  appear  that  the  evidence  is  desired  for  general  use 
on  the  appeal.  But  even  if  it  were  so  limited,  I  think 
it  such  evidence  is  still  "evidence  upon  questions  of  fact," 
thin  Rule  498, 
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Then  it  is  contended!  that  this  is 
establish  any  fact,  but  evidence  whicl 
the  endeavour  to  convince  the  Divisi 
trial  should  be  granted.  This  distil 
and  the  evidence  is  still  "  evidence  u 

There  have  been,  so  far  as  I  know 
tario  upon  this  point. 

Kfcndry  v.  Str&tton  (10th  Jun,e, 
In  this  case  a  verdict  was  given  foi 
trial.  Upon  motion  for  a  new  trial 
upon  the  ground  that  it  had  not  be 
documents  had  been  delivered,  the  c 
appointment  to  examine  a  witness  th 
this  upon  the  motion.  Mr.  Wiuchest* 
set  this  aside,  on  the  ground  that  no 
be  had  except  after  a  direction  by  the 
motion  to  the  Divisional  Court  came  < 
eel  for  the  defendants  mentioned  tt 
sional  Court,  and  asked  to  be  allov 
examination,  and  for  an  enlargement 
Court  (Armour,  C.J.,  Falconbridge 
pressed  an  opinion  that  the  appoint 
set  aside,  and*  declined  to  grant  the 

The  matter  came  up  again  in  Ex 
R,  W.  Co.,  6  0.  L.  E.  425,  2  0.  W. 
the  Master  had  referred  a  similar  qui 
Court,  and  it  came  on  before  my 
Street.  Kendry  v.  Stratton  was  cited 
does  not  seem  to  have  considered  him 
drae  in  that  case,  and  he  says  (p.  426' 
ion  that  in  a  proper  case  the  evident 
may  be  taken  under  Eule  491.  My 
th  h  opinion,  and  the  opinion  itself  i 
to  be  observed  that  the  appointment 
shewing  that  it  is  not  ex  debito  just 
ence.  If  the  test  that  I  have  suggest* 
ton  v.  Grand  Trunk  B.  W.  Co.  should 
However  that  may  be,  the  Eushton  c 
what  is  contended. 

The  appeal  should  be  dismissed  wil 

It  may  be  that  on  a  proper  case 
sonal  Court  may  give  a  direction  that 
—with  that  we  have  nothing  to  do. 
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)dell,  J.  November  23rd,  1907. 

TRIAL. 

BENOR  v.  CANADIAN  MAIL  ORDER  CO. 

mpany — Managing  Director — Salary — By-law  of  Board  of 
Directors — Approval  by  Shareholders — Money  Expended 
for  Company — Action  by  Assignee — Addition  of  Assignor 
as  Plaintiff — Set-off — Misrepresentations — Payment  for 
Stock  Allotted  to  Managing  Director  for  Services — Vol- 
untary Winding-up. 

Action  by  the  brother  and  assignee  of  one  J.  T.  Benor  for 
iry  alleged  to  have  been  earned  by  the  latter  as  managing 
ector  of  the  defendant  company,  and  for  cash  paid  by 
i  on  account  of  the  company. 

R.  W.  Eyre,  for  plaintiff. 

W.  Proudfoot,  K.C.,  and  W.  H.  Grant,  for  defendants. 

Riddell,  J.: — One  J.  T.  Benor  •  •  .  took  up  the 
cry  of  the  mail  order  business,  examined  into  it  theoretic- 
r  for  some  time,  and  went  to  Chicago  and  was  allewed  to 
through  the  various  departments  of  a  large  mail  order 
oern  in  that  city.  ...  On  11th  May,  1905,  Benor 
I  one  Crawford  entered  into  an  agreement  with  the  Indus- 
is  Agency  Limited,  an  incorporated  company  carry- 
on  the  business  of  procuring  the  incorporation  of  joint 
ck  companies.  The  substance  of  this  agreement  was 
t  the  Industrials  Agency  were  to  procure  the  incorpor- 
m  of  a  joint  stock  company  under  the  Ontario  Companies 
:,  by  the  name  of  "Canadian  Mail  Order  Limited,"  or 
le  similar  name;  Benor  and  his  associate,  at  their  own 
>ense,  to  advertise  the  preference  stock  of  the  new  com- 
ly,  and  devote  all  their  time  to  selling  it.  The  Indus- 
ds  Agency  were  to  devote  part  of  their  time,  and  out 
the  first  instalment  paid  upon  all  stock  sold,  except  that 
1  to  the  directors  of  the  company,  the  Industrials  Agency 
■e  to  receive  12£  per  cent,  in  cash.  This  was  afterwards 
lewhat  modified.     .     .     . 
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The  Industrials  Agency  at  once  s( 
persons  to  incorporate  the  company 
and  Benor  assisted,  so  far  at  least  i 
to  become  a  director.  Men  of  the  hi 
induced  to  form  the  company  and  b 
Hone  i>f  these,  it  is  sworn,  paid  an 
if  not  all,  was  obtained  a  promise  t 
10  shares  of  the  preference  stock 
dition  of  obtaining  2,500  shares  of  i 
and  becoming  a  permanent  direetoi 
incorporation.  I  think  the  fair  : 
evidence  is  that  it  never  was  intei 
should  pay  anything,  but  that  they  w 
common  stock  for  becoming  directors 
new  company  an  appearance  of  soli 
jrond  question  that  Benor  took  ad1 
of  these  directors  in  selling  the  stoc 

A  rlunhr  was  granted  under  the 
on  21st  JuneT  1905.  Benor  was  w 
for  this  charter,  and.  while  he  had 
tion  for  stock,  this  was  not  acted  upc 
doned  before  the  application  to  tl 
which  was  acceded  to  had  been  drai 
that  this  document  (exhibit  8)  was 
the  name  of  the  proposed  company 
that  it  is  not  a  subscription  for  eto< 
was  abandoned — it  should  have  beer 
abandoned,  and  should  not  have  hi 
or  hip  in  this  action*     ,     , 

The  provisional  directors  met  o 
p.m.;  appointed  Mr.  S.  president  an 
passed  a  set  of  by-laws  which  had  be 
p;  solution  which  will  be  re: 

July,  at  10*30  a,m,?  ;i  meeting  of  the 
pany  was  balden ;  all  the  shareholdei 
This  meeting  confirmed  what  had  t 
rionaJ  directors,  and  elected  all  the 
Benor),   except  one   H...  directors, 
passed  "thai  the  directors  be  and  a 
ized  and  empowered  to  take  such  stc 
dispose  of  the  remaining  shan 
stock  on  such  terms  and  conditions  a 
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LI  a.m.  of  the  same  day  the  directors  met,  organized  the 
aanent  board,  and  passed,  amongst  others,  the  following 
lutions :  "  that  James  T.  Benor  be  elected  managing  dir- 
r  of  the  company;"  and  "  that  the  salary  of  the  managing 
ctor  and  the  secretary-treasurer  until  the  company  is  in 
ation  be  fixed  at  $150  each  per  month." 

Neither  of  these  resolutions  was  ever  confirmed  at  a  gen- 
meeting  of  the  company,  and  indeed  no  general  meeting 
le  company  was  ever  held  thereafter.  But  on  5th  July 
following  document  was  signed  by  all  the  shareholders: 
j,  the  undersigned,  being  all  the  shareholders  of  Canada 
Orders  Limited,  hereby  confirm  the  minutes  of  the 
shareholders'  meeting  of  the  company  held  .  .  . 
?day  the  4th  day  of  July,  1905." 

it  the  first  meeting  of  the  permanent  directors  it  was 
aged  that  Benor  should  devote  his  time  for  the  present 
lling  the  preference  stock  of  the  company  (with  a  bonus 
le  common  stock),  and,  as  the  money  to  be  paid  in  on 
stock  sold  was  to  be  placed  at  once  in  the  bank,  it  was 
aged  that  Benor  should  advance  money  for  expenses 
commissions,  etc.,  on  such  sale*  in  the  meantime.  He 
no  money  of  his  own,  and  accordingly  borrowed  largely 
l  his  brother,  the  plaintiff,  for  that  purpose.  Benor  un- 
itedly made  every  effort  to  effect  sales,  and  used  effec- 
y  the  names  of  the  directors  in  doing  so.  He  is  charged 
making  misrepresentations  in  his  endeavours  to  effect 
.  I  do  not  find  that  to  be  the  case.  But,  as  it  may 
ne  material  to  consider  this  in  actions  brought  by  others, 
judgment  will  be  without  prejudice  to  any  action  that 
one  alleging  himself  to  be  deceived  may  have  against 
>r.  In  such  actions  further  evidence  may,  perhaps,  be 
ced.     .     .     . 

fany  applications  for  stock  were  received,  and  shares 
allotted  to  those  subscribing.  I  find  as  a  fact  that 
r  did  not  subscribe  for  stock  in  the  company,  but  that 
d  act  as  director.  By-law  No.  13,  drawn  up  by  him  or 
ired  with  his  cognizance  and  approval,  provides  that 
'  shareholder  who  holds  100  fully  paid  up  shares  may 
ected  a  director."  At  the  meeting  of  the  provisional 
tors  a  resolution  was  passed  reciting  that  Benor  had 
time  and  money  in  gathering  information,  that  he  had 

VOL.  X.  O.W.R.  NO.  27—61 
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offered    to   "  supply  and  transfer  to  i 

rmation  and  data  and  the  benefi 

in  consideration  of  the  receipt  of  25,01 

assessable  shares  of  the  2nd  preference 

paid  and  non-assessable  shares  of  the 

company  .w     The  resolution  then  goe 

offer  of  Mr.  J,  T.  Ben  or  be  accepted 

25,000  fully  paid  and  non-assessable  i 

ference  stock  and  25,000  fully  paid  an 

of  the  common  stock  he  forthwith  alh 

Benor/5     The  president   and  secretai 

execute  the  certificates  of  2nd  prefere: 

stock  to  Ben  or  accordingly.    All  this, 

before  the  attempted  confirmatio 

already  spoken  of,     A  stock  certific 

of  fully  paid  up  common  stock  was  ex< 

and  secretary  on  23rd  September,  but 

tached  from  the  book.     However,   B 

have  accepted  the  stock,  as  we  find  h 

from  time  to  time  of  common  stookp  ai 

fer  of  1,000  shares  of  2nd  prefen  m  , 

7  gentlemen   (shareholders),  except 

certificate  for  the  S5,000  shares  of  thi 

ecuted  at  the  same  time  as  the  certi 

stock,  and  also  remaining  in  tire  txx 

transfers  of  this  stock  seem  to  have  I 

Beoor  went  on  Belling  stock  from 
paying  commissions,  etc.*  for  services 
pany.  The  company  never  in  Fact  en 
ness  for  which  it  was  incorporated1; 
find  that  thereby  the  company  suffered 
given  or  offered  to  shew  that  had  the 
gaged  in  business,  they  would  either 
ha?e  made  money  or  would  not  have  h 
are.  Every  one  connected  with  the  c 
lost,  heart,  and  finally  it  was  put  id1 
having  borrowed1  money  from  his  brc 
signed  to  him  his  claim.  At  the  t 
ignorant  of  any  existing  or  possible  < 
against  Benor.  When  I  have  added 
did  Dot  act  treacherously  or  improp 
1  think  all  the  facts  appear  upon  whi 
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[Tie  action  is  twofold:  (1)  for  the  salary  to  which  Benor 
ns  to  have  been  entitled;  (2)  for  cash  paid  by  Benor 
ccount  of  the  company.     .     .     . 

lad  it  not  been  for  the  decision  of  the  late  Mr.  Justice 
i  in  Ee  Ontario  Express  and  Transportation  Co.,  The 
jctors'  Case,  25  0.  R.  587,  I  should  have  thought  that  a 
ctor  by  being  called  or  appointed  "  managing  director " 
not  better  his  position,,  but  that  he  remained  as  regards 
aneration  in  the  same  position  as  an,  ordinary  director, 
that  decision  I  do  not  find  overruled  or  questioned,  and 
ust  follow  it — coming,  as  it  does,  after  and  with  a  full 
ideration  of  the  effect  of  Livingstone's  Case,  14  0.  E. 
16  A.  E.  397. 

is  to  the  claim  that  the  board  who  appointed  Benor 
aging  director  and  fixed  his  salary  were  not  duly  elected, 
the  members  thereof  were  not  duly  qualified,  I  do  not 
k  this  objection  open  to  the  company.  Five  of  these 
;  shareholders  by  the  charter,  and  these  5  would  be  a 
■urn — these  5  indeed  were  the  board  by  the  charter,  and 
ontinued  unless  the  election  of  the  7  was  legal. 

rhe  second  claim  is,  I  think,  free  from  difficulty.  The 
ey  expended  by  Benor  was  expended  for  the  company, 
certainly  under  the  bona  fide  belief  that  he  was  doing 
nder  the  authority  of  the  company  lawfully  given.  The 
pany  have  had  the  full  advantage  of  the  expenditure, 
.it  would  be  monstrous  to  hold  that  the  money  should 
be  repaid. 

rhen  as  to  the  claim  for  set-off — it  will  be  necessary  to 
>ut  certain  further  facts  to  dispose  of  this  claim. 

3enor  having  assigned  all  his  claim  against  the  company 
le  original  plaintiff  on  21st  September,  1906,  the  assignee 
not  serve  notice  of  the  assignment  upon  the  company, 
immediately  and  upon  the  same  day  he  issued  the  writ 
lis  action. 

Ln  application  was  made  under  the  Ontario  Winding-up 
R.  S.  0.  1897  ch-  222,  to  the  County  Court  of  York,  and 
.  11th  October,  1906.  an  order  was  made  for  winding-up, 
also  appointing  a  liquidator.  An  order  seems  to  have 
made  in  the  County  Court  on  18th  April,  1907,  but  that 
be  disregarded,  as  it  is  superseded  by  another  of  1st 
1907.    This  order  provides  that  the  action  may  proceed, 
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and  that  the  action  and  all  proceed 
same  plight  and  condition  as  they  ^ 
winding-up  order — and  the  liquidat* 
to  the   action. 

It  does  not  appear  that  any  order 
sec.  23  (2)  or  sec.  33  of  the  Act;  a 
of  the  reason  for  the  order  of  1st  1 
present  action  proceeded  as  an  ordi 
company.  No  reference  to  the  wir 
.  in  the  statement  of  defence,  and  th 
iously  conducted  without  reference  t 
fact  that  there  had  been  a  winding- 
dentally,  and  it  was  at  my  request  tt 
put  in.  This  is  not  a  proceeding  unc 
and  the  rights  of  the  plaintiff  must 
were  at  the  time  of  the  issue  of  the 

There  are  two  grounds  of  set-oflf 
First,  that  the  assignor  misrepresent 
that  he  was  receiving  and  had  recei 
cash  he  had  put  in  or  was  going  to 
in  favour  of  the  evidence  of  Benor  '■ 
findings  at  the  trial  may  be  looked 
proceedings.  But,  even  if  there  wei 
Benor,  they  were  not  made  to  the  ( 
persons  whom  Benor  was  desiring  t 
terested  in  the  company,  and,  if  anyl 
fited  by  the  alleged  misrepresentation 
ence  to  shew  that  if  Benor  had  put  i 
pany  beginning  business  would  ha^ 
would  not  rather  have  been  much  moi 
loss. 

Then  it  is  said  that  Benor  should 
he  received  under  the  resolution  of  3i 
meeting  of  the  company  held  on  4t] 
were  present  all  the  shareholders  of 
of  the  provisional  directors  was  coi 
meeting.  And  remembering  that  of 
stock  of  the  company,  $500,000  was 
stock,  upon  which  were  to  be  paid  divi 
annum,  in  priority  to  all  else,  and  t 
tribution  of  the  assets  to  priority  t< 
stock  and  unpaid  dividends — and  th 
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5,000  second  preference  stock,  with  the  same  privileges, 
aject  to  the  first  preference  stock — -and  that  the  common 
ck  was  only  to  share  pro  rata  in  the  remainder  of  the  pro- 
s  and  assets  with  the  first  and  second  preference  stock — 
im  not  inclined  to  say  that  the  common  stock  was  worth 
y  thing.  That  seems  to  have  been  the  view  of  those  inter- 
red in  the  company,  as  it  was  given  away  lavishly  as  a 
rms  to  those  who  would  buy  first  preference  stock.  And 
to  the  second  preference  stock,  I  think  that  it  was  worth 
*y  little  indeed,  it:  anything.  Now  it  was  $25,000  of  the 
and  preference  and  $25,000  of  the  common  stock 
.  .  that  Benor  was  getting  for  all  his  knowledge 
am  not  forgetting  his  small  salary)  arid  for  the 
nefit  of  his  labours.  Xo  fraud  can  be  found  in  this 
msaction,  and  I  do  not  think  that  the  company  can  now 
1  upon  Benor  to  pay  for  that  which  he  took  only  in  pay- 
aat  for  some  benefits  he  was  conferring  on  the  company, 
im  not  deciding  what  would  be  the  result  if  this  were  a 
>eeeding  tinder  the  Winding-up  Act  to  make  Benor  a 
i  tributary.  In  the  view  I  have  taken,  it  is  not  necessary 
decide  whether  either  of  these  claims,  ii  established,  could 
set  off  against  the  plaintiff,  who  honestly  took  the  assign- 
nt  of  Benor'a  claim  without  any  notice  or  knowledge  of 
■  alleged  set-off,  or  facte  which  might  justify  any  such 
im. 

There  will  be  judgment  for  the  plaiintiff  for  the  sum  of 
800,  <md'  interest  from  the  teste  of  the  writ,  also  for  the 
nainder  of  the  amount  sued  for,  with  interest  from  the 
oe  date,  unless  the  defendants  shall  on  or  before  3rd  De- 
aber  elect  to  take  a  reference  as  to  the  amount  (excluding 

$1,800  and  interest,  which  is  not  to  be  referred).  In 
e  of  a  reference  the  Master  will  find  and  report  the 
ount  of  money,  with  dates  and  items,  expended  by  Benor 

or  on  behalf  of  the  company,  including  personal  disburse- 
tits  and  the  like — reserving  to  myself  further  directions 
I  subsequent  costs^  if  a  reference  be  had.  The  defendants 
I  pay  the  costs  up  to  and  including  this  judgment     ,     . 

Having,  upon  his  written  consent  filed,  added  J.  T.  Benor 
i  party  plaintiff  ab  initio,  I  need  not  consider  the  trouble- 
)e  question  as  to  the  effect  of  an  assignment  without 
ice  to  the  debtor. 
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DIVISIONAL  COUHr 


COLE  *.  CANADIAN  FIB 

Stay  of  Proceedings — Fir/1  Iw&mnci 
Arbitration  Ad,  st* .  0 — \Yu.iver  b 
Applying* 

Appeal  by  plaintiffs  from  order  of 
ing  an  action  upon  a  policy  of  fire  ini 

G.  0.  Gibbons,  K.C.,  and  C.  A.  M< 

W.  H.  Hunter,  for  defendants. 

The    judgment    of    the    Court    < 
Anglin,  J.s  Htddell,  J.)j  was  deliver 

Uiiu>eliv  -J.; — The  plnintilTs  were 

ants  under  a  policy  which,  for  the  pu 

may  be  considered  as  containing'  tin 

only.    A  fire  took  place  on  15th  April 

that  as  to  a  certain  part  of  the  loss 

had.     For  some  reason,  not  of  any 

insurers  and  insured  did  not  agree  as 

destroyed-  andr  proofs  of  loss  were  d 

Some  skirmishing  took  place  in  resp< 

prafsement,  but  no  conclusion  was  n 

expiration  of  the  80  dajB  (7th  July) 

semi    On  26th  July  a  formal  demaj 

served  In    the  defendants,  but  no  fun 

taken   unltl  the  service  of  the  statem 

September.    The  defendants  delivered  : 

in  which  tliev  deny  the  damage  by  fii 

damage,  and  the  proportion  payable  by 

the  adjustment  of  the  part  and  proof 

mainder.  ;is  rdl  ae  the  bipse  of 

then  plead  specially  the  refusal  of  th 

with    the  appraisal,   the  demand    for 

right  of  the  plaintiffs  to  appoint  an  ar 

by  saying  that  "they  have  been  at  all  ti 

to  pay  and  arc  still  ready  and  willing 
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dr  policy,  the  true  amount  of  their  liability  under  the 
1  policy,  and  that  it  is  owing  to  the  conduct  of  the  plain- 
3  in  not  proceeding  first  with  the  appraisal  aforesaid,  and 
the  second  place  in  not  proceeding  with  the  arbitration 
resaid,  that  the  said  loss  has  not  been  paid;"  and  they 
ly  that  this  action  should  not  be  proceeded  with  until 
3r  the  said  arbitration  has  been  had."  Issue  was  joined 
17th  September,  and  notice  of  trial  given  for  the  immin- 
jury  sittings  to  be  held  on  8th  October  at  London. 
A  motion  was  made  on  behalf  of  defendants  on  25th 
)tember  before  Meredith,  C.J.,  to  stay  the  action;  and 
ore  him  all  defences  .  .  .  were  withdrawn,  and  it 
i  represented  that  the  whole  matter  in  dispute  was  the 
Hint  of  the  loss.  The  Chief  Justice  made  an  order  stay- 
all  proceedings  until  further  order  of  the  Court. 
Upon  the  appeal  before  us  two  grounds  were  relied  upon. 
First,  that  by  the  effect  of  clause  17  of  the  statutory  con- 
ons  the  cause  of  action  had  accrued  before  demand  for 
itration,  and  the  action  being  properly  brought  should  not 
stayed.  Upon  principle  it  is  impossible  to  give  effect  to 
l  a  contention,  and  if  authority  were  needed  it  is  supplied 
Hughes  v.  London  Assurance  Co.,  4  0.  E.  293. 
The  other  objection  is  more  formidable,  based  as  it  is  on 
6  of  the  Arbitration  Act,  E.  S.  0.  1897  ch.  62.  Insurers 
insured  under  a  policy  containing  or  subject  to  clause  16 
;he  statutory  conditions  have  been  held  to  come  within 
words  "  any  party  to  a  submission  "  in  this  section  and 
predecessors :  Hughes  v-  Hand-in-Hand  Ins.  Co.,  7  0.  E. 
,  and  other  similar  cases.    The  power  given  the  Court  to 

proceedings  under  this  sec.  6  of  E.  S.  0.  ch.  62  is  upon 
ipplioation  after  appearance  and  before  pleading  or  any 
r  step  in  the  proceedings.  An  application  after  delivery 
tatement  of  defence,  as  in  this  case,  must  be  refused: 
t  London  Ins.  Co.  v-  Abbott,  29  W.  E.  584.  And  the 
so  much  relied  upon  by  counsel  for  the  defendants,  upon 
aination,  does  not  support  his  contention, 
'n  Hughes  v.  London  Assurance  Co.,  4  0.  E.  293,  Hughes 
[and-in-Hand  Ins.  Co..  3  C.  L-  T.  600,  4  C.  L.  T.  34, 
arance  was  entered  on  2nd  November,  1883,  and  upon 
same  day  notice  of  motion  was  served  returnable  5th 
ember.     It  will  be  seen  that  the  insurance  companies 

.     brought  themselves  within  the  provision   of  what 
tituted  at  that  time  what  is  now  sec.  6  of  the  Arbitration 
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Act,  and  were  in  a  different  positio 
fendants  here. 

The  fact  that  the  right  to  arbitrs 
tion  does  not  make  that  right,  when 
if  it  had  been  obtained  by  private 
opinion  that  the  application  is  too  1 

There  is  no  hardship  in  so  hole 
made  against  the  insurance  compan 
days  from  the  delivery  of  the  proofs 
ample  time  to  allow  to  an  insuring 
whether  they  desire  to  contest  the  an 
the  accruing  of  the  cause  of  action 
they  have  some  18  days  before  the: 
is  due.  During  this  time  an  applic 
a  stay ;  and  if  the  defendants,  instea 
choose  to  put  in  a  pleading,  they  mus 
that  method  of  having  their  rights 
waived  the  provision  for  arbitration 
to  stay  (if  made  at  the  right  time)  t 
order  staying  the  action  generally,  ii 
that  of  amount,  or  staying  the  ac 
the  amount,  if  there  were  other  i 
statutory  provision  for  staying  an  a 
the  Ontario  Judicature  Act,  sec.  51 
reserves  to  the  Court  all  its  former  ] 
a  case  within  such  powers. 

Appeal  allowed  with  costs  in  thi 
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CHAMBERS  v.  WINCHESTER. 

ipal  Corporations — Investigation  of  Conduct  of  Muni- 
al  Officer — County  Court  Judge  Appointed  by  Council 
Conduct  Inquiry — Powers  of  Commissioner — Munich- 
Act,  S  Edw.  VII.  ch.  19.  sec.  824. — Scope  and  Method 
Inquiry — Proceedings  Open  to  Public — Examination 
Witnesses  and  Parties — Discretion  of  Commissioner — 
'injjtion — Removal  of  Commissioner — Alleged  Bias — 
Parte  Proceedings — Jurisdiction  of  High  Court — &ta- 
of  Officer  Accused  of  Misconduct  as  Plaintiff  in  Action. 

ion  by  plaintiff  for  an  interim  injunction  to  restrain 
*nclant  (the  Judge  of  the  County  Court  of  York),  as 

designata,  from  investigating  certain  charges  against. 
'  a^  park  commissioner  for  the  city  of  Toronto,  and 
lling  or  hearing  evidence  of  any  witnesses  in  connec- 
h  the  investigation  who  had  previously  attended  u.*ler 
1   l»cf ore  defendant,  and  been  examined  by  defendant 

and  in  camera,  and  from  referring  to  or  adducing  in 
*  and  allowing  the  same  to  be  used  in  evidence  against 
«.  otc,  and  to  remove  defendant  from  the  conduct  of 
^tigation  as  commissioner,  and  for  the  appointment 
!ourt  of  an  unbiassed,  impartial  commissioner  in  place 
iclant,  on  the  ground  that  the  defendant  could  not 
<o  an  investigation  in  a  judicial  spirit,  as  required  by 
ute. 

.    liobinctte,  K.C.,  and  W.  W.  Vickers,  for  plaintiff. 

.    Fullerton,  K.C..  and  W.  E.  Raney,  for  defendant. 

O*^-    X.    O.W.R.  NO.   28 — fi'J 
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Boyd,  C. : — A  resolution  has  1 
council  under  sec.  324  of  the  Mun 
ch.  19  (0.),  requesting  the  Judge  of 
vestigate  certain  charges  alleged  of 
conduct  on  the  part  of  the  city  conn 
Judge  has  entered  upon  the  inquiry, 
said  section,  clothed  with  all  the  pon 
upon  a  statutory  commissioner  un< 
providing  for  inquiries  into  public 
ch.  19.  Among  other  thiags,  he  has 
ing  before  him  any  party  or  witnes 
oath,  calling  for  the  production  of  su< 
as  he  may  deem  requisite  to  the  f 
maters  of  inquiry.  In  these  regard 
power  as  is  vested  in  any  Court:  s 
Edw.  VII.  ch.  10,  sec.  7.  An  injunc 
upon  a  writ  issued  in  the  High  Cour 
Court  Judge  as  such  commissioner  f] 
inquiry  in  a  private  manner,  with  cl( 
and  from  proceeding  first  to  exami 
missioner,  who  is  the  plaintiff  in  the 
the  inquiry. 

An  opinion  being  expressed   by 

earlier  stage  of  the  action,  that  th< 

conducted  in  public,  I  understand 

Judge  has  expressed  his  willingness 

that  method  of  procedure,  so  that  n 

said  on  that  branch  of  the  motion,  e 

that  in  a  matter  of  public  interest  sue 

duct  is  alleged,  it  is  expedient  to  hav 

as  in  open  court.     The  procedure  of 

recognized  as  the  normal  method  of  < 

and  parties,  though  I  do  not  say  but 

the  commissioner  will  exercise  a  wise 

witnesses  (while  one  is  being  examine 

eral  public  when  the  disclosures  are  o: 

lication.    But  evidence  should  not  hi 

of  the  person  chiefly  interested.    Th< 

ordering  of  business  is  that  the  com 

lute  power  of  regulating  the  proceedi 

so  long  as  he  keeps  within  his  juris 

mentary  Government,  2nd  ed.,  vol.  2, 
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That  consideration  as  to  the  wide  discretionary  power  of 
commissioner  suffices  to  answer  the  objection  now  raised, 
t  the  party  whose  conduct  as  a  public  officer  is  under  in- 
tigation  should  not  be  first  called.  That  is  a  matter 
irely  for  the  commissioner,  who  will  rule  upon  the  ques- 
as  and  direct  the  course  and  scope  of  the  examination, 
is  not  to  be  under  the  supervision,  of  any  Court  as  to  his 
nner  of  getting  at  such  legal  and  permissible  evidence 
he  may  deem  requisite  for  a  full  investigation.  He  is 
>ointed  for  that  purpose,  and  I  know  of  no  authority,  nor 
5  any  cited,  to  restrain  him  from  discharging  that  duty 
hin  the  bounds  of  his  commission. 

The  authorities  are  the  other  way:  the  last  is  Lane  v. 
y  of  Toronto,  7  0.  L.  R.  423,  3  0.  W.  R.  269,  where  Mr. 
>tice  Britton  refused  to  interfere  by  injunction  with  the 
lduct  of  an  inquiry  such  as  this  in  regard  to  the  admission 
rejection  of  evidence  or  the  examination  of  witnesses, 
the  same  effect  is  In  re  Godson  and  City  of  Toronto,  16 
R.  452,  which  was  affirmed  by  the  Supreme  Court,  18  S. 
R.  36,  where  the  Court  was  asked  to  intervene  by  way  of 
hibition,  but  the  reasoning  of  the  Court  (particularly  in 
judgment  of  Hagarty,  C.J.O.),  applies  with  equal  force  to 
ief  by  way  of  injunction. 

Lastly,  the  Court  is  asked  to  remove  the  County  Court 
lge  and  appoint  an  u  unbiassed,  impartial  commissioner," 
the  Judge  (now  made  defendant)  cannot  now  make  the  in- 
tigation  "  in  a  judicial  spirit."  The  status  of  the  County 
irt  Judge  in  the  discharge  of  these  functions  is  defined 
In  re  Godson  and  City  of  Toronto.  His  duties  are,  to 
e  evidence,  and  to  return  the  evidence,  with  a  -report  of 
result  of  his  inquiries,  to  the  council  by  whose  action  he 
>  appointed.  His  report  may  supply  information  and 
terial  upon  which  the  council  may  decide  to  take  action, 
any  such  action  is  wholly  within  their  discretion.  He 
no  power  to  pronounce  judgment  imposing  liability  on 
body;  he  merely  makes  preliminary  inquiries,  gathering 
?ther  and  presenting  in  compact  form  such  information 
^ill  enable  the  council  to  deal  with  the  whole  matter  as 
/  shall  be  advised.  All  he  has  to  do  as  the  outcome  of 
commission  is  to  report  to  the  council  the  result  of  the 
airy  and  the  evidence  taken  thereon.  It  is  the  evidence 
»n  which  governs,  and  that  speaks  for  itself.     The  com- 
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ruissioner  tries  nothing,  and  decide 
judicial  officer. 

The  affidavit  of  the  plaintiff  co 
sioner  having  asked  for  complaints 
received  letters  relating  to  the  parks 
suggestions  of  improper  motives  and 
part  of  the  commissioner.  Nothing 
of  bias  and  inference  or  conjecture 
in  the  result  of  the  investigation, 
affidavit. 

Now,  regard  what  the  commissk 
upon  this  and  like  investigations  wil 
in  any  culpable  sense. 

It  is  not  beyosd  the  competence  c 
self  to  initiate  proceedings  to  pro< 
documents  which  are  likely  to  furth* 
is  it  beyond  his  competence  to  invii 
sent  in  by  persons  who  are  willing 
it  is  also  within  his  powers,  though 
course,  to  confer  with  possible  witneg 
>f  ascertaining  what  they  knew  and 
while  to  have  them  duly  subpoenae 
affidavits  are  not  procured  from  su 
sioner  may  take  (or  preferably  direc 
in  the  way  of  collecting  evidence  a 
ease  of  solicitors  preparing  for  tria 
communications  do  not  become  evi 
speaks  openly  under  the  sanction 
liability  to  be  forthwith  cross-examii 
information  has  been  or  may  be  obi 
that  the  commissioner  will  act  upon  i 
in  his  report;  much  less  can  I  assuu 
ated  by  any  partizan  spirit,  howeve: 
to  gain  light  from  every  available  < 
iriving  permanent  shape  to  all  the  rel 

I  deprecate  the  making  of  affidi 
tfgrity  of  an  officer  designated  by 
<  epted  by  the  municipality  as  statut 
such  slender  grounds  as  are  here  alle 
serious  kind  are  easy  to  frame  upon  " 
but  they  should  not  be  listened  to  i 
function  of  the  commissioner  is  men 
materials  for  the  subsequent  consid< 
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council.  The  commissioner  is  not,  pro  liac  vice,  a  judi- 
person — he  decides  nothing  affecting  the  legal  rights  of 
plaintiff,  and  he  is  not,  therefore,  within  the  ambit  of 
icial,  quasi-judicial,  or  administrative  officers,  who  be- 
e  disqualified  by  interest  or  bias:  Regina  v.  London,  71 
L  638. 

Even  were  a  plain  case  clearly  established  of  unfair 
ing,  that  would  not,  in  my  opinion,  suffice  to  attract  the 
sdiction  of  this  Court.  By  analogy  to  proceedings  in  the 
i  of  a  royal  commission  (as  distinguished  from  a  statu- 
),  the  application  for  redress,  where,  for  any  sufficient 
on,  the  commissioner  becomes  unworthy  of  confidence, 
ild  be  directed  to  the  appointing  power — which  in  this 
ance  is  the  municipal  council.  That  body  may,  if  it 
ses,  in  a  proper  case,  suspend  or  dissolve  the  resolution 
er  which  the  present  commissioner  acts.  See  Todd's  Par- 
lentary  Government,  2nd  ed.,  vol.  2,  p.  441. 
[  refuse  the  application  for  an  injunction  with  costs.  I 
»  a  very  strong  opinion  that  the  plaintiff  has  no  locus 
di,  because  the  Court  is  without  jurisdiction,  but  upon  an 
rlocutory  application  I  do  not  dismiss  the  action. 


see.  J.  November  25th,  1907. 

TRIAL. 

GORMLEY  v.  BROPHY  CAINS  LIMITED. 

Itel  Mortgage — Seizure  under — Action  by  Mortgagor  for 
Conversion  and  Trespass — Sale  of  Mortgaged  Goods — 
business  Continued  as  Going  Concern — Payment  of  Rent 
o  Save  Distress — Statement  of  Demand  and  Costs — R. 
L  0.   1*891    ch.   76,  sec.  15 — Account — Interest— Hosts. 

Lction  by  Olive  Adelaide  Gormley,  trading  under  the 
name  of  Gormley  &  Co.,  against  the  defendants,  for 
recovery  of  damages  for  alleged  wrongful  and  illegal 
ersion  of  goods  and  chattels,  "  for  illegal  and  improper 
jedings,"  and  for  trespass  to  goods,  lands,  and  property. 

L  H.  Watson,  K.C.,  and  R.  J.  Slattery,  Arnprior,  for 
tiffs. 

ramilton  Cassels,  K.C.,  for  defendants. 

[abee.  J.: — On  6th  February,  1906,  the  plaintiff  gave 
lefendants  a  chattel  mortgage  as  collateral  security  for 
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certain  promissory  notes  aniauntin 
further  indebtedness  of  $1,000,  the  pi 
for  the  sum  of  $8,988.15,  which,  by 
nifiiit,  was  to  be  paid  on  18th  July,  1 
upon  the  mortgage,  and  it  was  duly 
renewal  statement  under  the  Act.  1 
the  mortgagor's  stock  in  trade,  cons 
of  dry  goods,  ready  made  clothing, 
leums,  hats,  caps,  furs,  as  well  as  al 
'*  ;i)l  ^oods,  chattels,  stock  in  trade,  a 
and  description  whatsoever  which  n< 
be  during  the  currency  of  these  pre 
the  store  or  premises  now  occupied  1 
east  side  of  John  street,  in  the  towi 
w  (lormley's  Up-to-date  Dry  Goods 
was  managed  entirely  by  the  plaintt 
Oormley,  who  acted  under  a  general 
6th  February,  1905. 

The  complaint  of  the  plaintiff  as 
in^s  is  that  on  18th  March,  1907, 
any   warning  to  the  plaintiff,  "am 
usual  course  provided  in  such  cases, 
sesssion  of  all  the  general  stock  of 
clothing,  millinery,  carpets,  linoleui 
fixtures  and  stock  in  trade  of  the 
retained  possession  of  the  same,  am 
the  said  business  of  the  plaintiffs  in 
and  selling,  and  have  made  no  attem 
way  under  the  chattel  mortgage; 
not  advertise  the  goods  for  sale  ui 
the  defendants  brought  new  goods 
that  they  marked  goods  far  below  < 
the  stock  by  selling  it  at  figures 
pricey  and  by  not  advertising  and  sel 
that  the  defendants  made  no  list  o 
seized;  that  they  made  no  demand  m 
moneys!  due  under  the  mortgage,  " 
plaintiff  any  memorandum  or  pape 
the  time  of  or  before  or  after  the  wn 
and  conversion ;"  and  that  the  def< 
possession   of  the  plaintiff's  store 
thereof  against  the  plaintiff.     A  eli 
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e  pleadings   that  the    mortgage    was   void    for  non-eom- 
iance  with  the  Act,  hut  this  was  abandoned  at  the  trial. 

The  letters  from  defendants  to  the  plaintiff  covering  the 
riod  from  Gth  September,  1906,  to  1st  February,  1907, 
bw  that  the  plaintiff's  account  was  getting  in  an  unsatis- 
etory  condition:  the  defendants  were  continually  complain- 
y  of  the  smallness  of  remittances,  and  insisting  upon  being 
id  all  the  receipts  from  the  store  except  regular  expenses 

management. 

On  1st  February,  1906,  the  pJaintiJT,  from  a  statement 
pearing  in  the  stock  hook  at  p.  IT,  owed  the  defendants 
,988.15,  and  outside  accounts  $2,498.15;  at  p.  21  of  the 
K-k  book  it  appeared  that  in  February,  1!K>7,  the  liability 

the  defendants  was  $12,076*62,  and  outside  accounts 
,754.79. 

In  the  beginning  of  March,  1907,  Thomas  J,  Gormley 
>nt  to  Montreal  U>  sec  the  defendants  regarding  the  lia- 
lity,  and  T  find  upon  the  evidence  that  the  following  ar- 
ngement  was  made.  Thomas  S.  (  hurch,  an  employee  of  the 
fendants,  was,  with  the  consent,  and  approval  of  Gormley. 
at  up  with  him  to  take  charge  of  the  businsss  as  manager 
r  the  defendants;  the  stock  wjls  to  be  reduced  by  specially 
vertised  sales  at  reduced  prices;  and  Church  was  to  remit 
2  proceeds  to  defendants  in  reduction  of  their  liability, 
lurch  at  once  prepared  advertisements  for  the  local  papers, 
d  issued  and  published  posters;  these  were  prepared  with 
*  approval  and  assistance  of  Gormley;  some  of  the  state- 
>nts  in  the  first  advertisement  were  the  following:  "Cash 
King.  Clean  Sweep  Hale.  We  want  $10,000  by  April  1st. 
»an  Sweep  Sale  of  Everything  Regardless  of  Cost.  On 
mday  Morning  at  8  o'clock  The  Knife  Will  Go  Deep  into 
erything."  In  the  posters  Church  is  described  as  manager, 
ie  advertisements  were  in  the  name  of  Gormley  &  Company. 
me  $2,000  of  cash  was  taken  in  for  goods  sold  between  8th 
1  18th  March,  and  this  was  sent  daily  to  the  defendants 
on  account  of  their  claim. 

On  18th  March  a  warrant  was  issued  by  the  defendants 
Church,  authorizing  him  to  seize  under  the  chattel  mort- 
*e  for  $8,988,15.  Thomas  J.  Gormley  knew  of  the  inten- 
n  to  issue  this  warrant,  he  having  been  advised  by  letter 
m  the  defendants,  which  he  received  on  the  morning  of 
»  18th.     Church  demanded   and   received    the   keys   from 
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Gortnley,  the  latter  baring  been 
to  th«'  18th. 

On  the  LStfa  lb,  Brophy,  the  pree 

company,  went  up  to  Arnpnm.  Ban 
hiin  io  work  in  Hie  store  at  $75  per 
he  was  engaged  tot  3j  i5  or  5  month-: 
Church  in  carrying  on  tbe  buaineet  i 
w;i?  discharged,  having  been  paid  $?' 
vices;  then  some  10  days  or  2  meek) 
complaints  were  first  made  upon  behal 
the  proceedings  taken  bj  the  defends 
when  Gonnlev  was  engaged,  Mr.  Bn 
$l,uQ0  off  defendants  daim  tf  GormJ 
but  he  waif  unable  to  do  s«-. 

I  find  that  U  or  in  ley  was  a  eonaenti 
that  was  done  down  to  the  time  of  bil 
m  inferences  ran  he  drawn  from  the  c 
Gormley  must  have  known  of  all  tli 
being  done,  and  she  made  no  object k 
I'iiihl  -  dismissal  This  action  Was 
May,  end  on   tile  samr  day  an  ex  pa 

tained  at  Bembtoke,  restraining  the  d< 
lales  of  i  tie  good*  eoveted  by  the  dial 
June.  The  motion  was  enlarged  in 
the  injunction  continued,  until  Wth 
was  made  for  the  Pah-  of  the  gocM 
Suckling  &  Co..  and  the  proceeds  thei 
}wid  into  Ctourt;  the  lale  took  place 
Court  $ifiUJl4. 

I  find  that  at  the  date  of  U 
gage  was  overdue,  and  the  defendants 
and  take  possession,  and  aw  to  the  c 
feftdanta  did  "  not  follow  the  usual  e 
departure  from  the  course  usual  J  y  fcl 
are  at  arm's  length  was  at  thr  request 
tlir  plaintiff,  mid  the  object  in  eoiitin 
got  ill'  concern  vaa  to  reduce  the  ltabi! 
tdV  an  opportunity  <>F  taking  it  hack 
pr&g  reduced  and  there  was  found  to 
stork.  The  gooda  were  not  adiein^, 
because  it  was  thought  more  could  be 
the  name  of  Gormley  &  Co.,  and  this  i 
fif  and  credit.    The  stock  was  abort  fi 
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I  the  shipment  of  new  goods  by  the  defendants  was  solely 
fill  up  the  short  lines  and  assist  in  disposing  of  the  old 
;k;  it  was  for  the  benefit  of  the  plaintiffs  as  much  as  the 
endants,  and  wasi  done  with  the  consent  of  Gormley,  and 

a  month  he  assisted  in  making  sales  from  the  new  stock 
arell  as  the  old.  I  find  that  there  were  no  goods  unduly 
rifrced;  many  articles  were  sold  at  greatly  reduced  prices, 

a  good  deal  of  the  stock  was  old  and  in  bad  condition; 
[  I  think  good  judgment  was  used  in  making  the  sales, 

that  much  more  was  realized  than  would  have  been  ob- 
led  by  selling  in  any  other  way. 

The  plaintiff  was  lessee  of  the  store  premises,  and  ordin- 
y  of  course  the  mortgagees  would  not  have  been  entitled 
*>ntinue  the  business  in  those  premises  to  the  exclusion  of 

plaintiff,  and  would  have  been  bound  to  remove  the 
ds,  but  I  fin)d  that  at  the  time  of  the  seizure  the  rent 
;  $240  in  arrear,  and  on  22nd  March  demand  was  made 
>n  the  defendants  by  the  landlord  for  payment  of  this 
0,  and  an  additional  quarter's  rent  of  $90,  and  the  de- 
dants  paid  $330  rent  to  the  landlord;  this  was  done  to 
ble  them  to  carry  on  the  business  for  the  benefit  of  the 
ntiff.  It  does  not  appear  that  the  plaintiff  or  Thomas 
jrormley  actually  knew  of  the  payment  of  rent,  but  they 
\t  have  known  it  was  in  arrear  and  that  the  defend- 
>  would  have  to  pay  it  to  save  the  goods  from  distress  for 
t.  The  taxes  for  the  year  1906  were  unpaid ;  that  was  a 
ility  of  Gormley  &  Co.,  and  was  tyiid  by  the  defendants. 
Complaint  was  made  that  the  defendants  had  not  com- 
d  with  R.  S.  O.  1897  ch.  75,  sec.  15,  requiring  a  statement 
writing  to  be  given  of  the  demand  and  of  the  costs 
-ged  in  respect  of  the  seizure  and  subsequent  proceedings. 
)  not  think  the  plaintiff  can  obtain  any  redress  for  this, 
two  reason  a  First,  the  arrangement  made  as  to  the  mode 
elling  and  realizing  upon  the  goods  prevented  any  charge 
osts  for  seizure  upon  the  basis  of  the  scale  of  charges 
rred  to  in  sec.  4  of  the  Act,  which  would  be  the  same 
•ges  referred  to  in  sec.  15.  And,  in  the  second  place,  the 
bsequent  proceedings "  had  not  been  terminated  when 
action  was  brought,  and  the  time  had  not  then  arrived 
delivering  such  statement,  had  it  otherwise  been  neces- 

to  deliver  one  at  all. 

jVhen  the  goods  were  seized  on  18th  March  Church  en- 
d  all  the  staff  in  the  store  to.  continue  the  business,  and 


ins 
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their  salaries,  as  was  Thomas  J.  G< 
[tenses,  were  paid  out  of  the  mone; 
intention  of  making  any  charges  for  s 
and  the  other  arrangement  having  he* 
the  plaintiff  cannot  now  complain. 

T  aOQCfN  the  statement  of  the  de 
riefties  when  in  conflict  with  the  ] 
G  or  m  lev. 

It  was  urged  at  the  trial  that  a  . 
an  account,  and  Rennie  v.  Block,  26 
upon.     I  do  not  think  the  plaintiff 
for  an   aceount.     The  action  is  not 
account,  and  no  such  claim  is  made 

It  appears  that  on  18th  March, 
upon  the  mortgage  $9,287.33,  and  t 
by  tlie  defendants  from  sales  is  $4,3 
the  mortgage  $4,911.40,  to  which  mu 
taxes  paid,  making  the  mortgage  d 
(presf.  $5,344.93,  upon  account  of  i 
$4*576*74, 

Tn  the  view  I  take  of  the  case,  the 
must  l>e  dismissed  with  costs,  and 
together  with  interest  thereon,  be  pai 


Mauee.  J, 


TRIAL. 


I 'VrVKHSAL  SKIRT  MANUF 
GORMLEY. 


Chattel  Mortgage — Action  by  Creditc 
titttf.  Void — Failure  of  Proof  of  It 
Defect  in  Chattel  Mortgage — A/} 
Renewal — President  of  Incorpom 
for  Authority  from  Directors — 
Mortgage  Act  and  Amendment 
gage — Excess — Inventory — Waive 
by  Alignment  of  Plaintiffs  pei 
Name  of  Assignee — Right  of  Ass 
ihj  of  Mortgage. 

Action   (begun  20th  June,   1907, 
holders  nf  past  due  promissory  note 
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endant  Olive  A.  Gormley,  trading  under  the  firm  name  of 
rormley  &  Co.,  amounting  with  interest  to  $380.89,  to  re- 
over  that  amount,  against  the  defendant  Gormley,  and  as 
gainst  that  defendant  and  defendants  Brophy  Cains  Limit- 
i  for  a  declaration  that  a  certain  chattel  mortgage  given 
y  the  former  to  the  latter,  dated  6th  February,  1906,  cov- 
ring  the  goods,  chattels,  and  stock  in  trade  of  defendant 
Sormlqr,  and  a  certain  renewal  thereof,  filed  on  23rd  Jami- 
ry,  19t)7t  were  fraudulent  and  void,  and  for  an  account  by 
►rophy  Cains  Limited  of  all  money*  received  by  them  from 
ie  sale  of  the  goods  covered  by  the  mortgage. 

G.  H.  Watson,  K.C,  and  R.  J.  Slattery,  Arnprior,  for 
laintiff. 

H,  Camels,  K.C,.  for  defendants  Brophy  Cains  Limited- 
No  one  for  defendant  Gormley, 

Mabee,  J. : — The  grounds  alleged  for  the  attack  upon 
ie  mortgage  are  that  on  and  prior  to  6th  February,  1906, 
live  A,  Gormley,  trading  as  Gormley  &  Co.,  was  unable  to 
ay  her  debts  in  full,  and  was  insolvent,  to  the  knowledge 
f  Brophy  Cains  Limited,  and  that  the  chattel  mortgage 
id  renewal  were  made  for  the  purpose  of  defeating,  de- 
luding., hindering,  and  delaying  the  plaintiffs  and  the  other 
•editors  of  Olive  A,  Gormley,  A  further  ground  is  alleged, 
tat  the  chattel  mortgage  and  renewal  do  not  comply  with 
.  S.  0.  1R97  ch,  148  and  amending  Acts,  The  statement 
■  claim  further  alleges  that  on  18th  March,  1907,  the  de- 
ndants  Brophy  Cains  Limited  seized  and  sold  the  goods 
>vered  by  their  mortgage,  at  slaughter  prices;  that  the 
izure  was  illegal  and  excessive;  and  that  no  inventory  or 
emorandum  was  served  upon  the  mortgagor  by  the  de- 
ndants  Brophy  Cams  Limited  or  their  hail  iff. 

On  13th  August,  1907,  the  Universal  Skirt  Co.  made  an 
signment  for  the  benefit  of  their  creditors  to  James  Glan- 
lle,  and  on  12th  September,  1007,  an  order  was  made, 
x>n  the  application  of  Glanville  .  .  .  adding  him  as 
partj-  plaintiff,  and  allowing  the  action  to  proceed;  a  copy 

this  order  was  served  upon  the  defendants,  and  no  appeal 
is  taken  therefrom. 

No  defence  is  made  upon  behalf  of  Olive  A.  Gormley, 
id,  the  plaintiffs  having  proved  the  overdue  notes,  judg- 
ent  may  go  against  her  for  the  amount  thereof,  with 
terest,  and  f-osts  upon  the  scale  of  the  County  Court. 


:>?,i 
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On  Uth  February,  U*03,  Olive  A.  G 

Brophy  *S  Co.j  the  predecessors  in  husi 
Brophy  Cains  Limited,  a  chattel  moi 
of  gOodfl  nt  Arnpnor  to  secure  13,000 
ary,  1906,  the  defendant*  Bropliy  Ca 
meneed  an  action  m  Hie  Sigh  Conjft  a£ 
failie r  of  Olive  A.  Goraley,  and  on  t 
tion  of  Bropliy  (  ains  Limited  etayin 
action,  Olive  A.  (Jormley  assumed  $' 
Brophy  Cains  Limited  again-t  her  i 
eemenfl  to  fcat  effect,  whieli  also  e 
sin'  should  gif«  to  Brophy  Cains  Limi 
for  her  then  present  indebtedness  to  1 1 
upon  at  17,888.15,  and  the  Doutig 
$1,000,  making  $8,988 J  5.  The  $7.fl 
amount  owin^  upon  the  $3,000  niori 
flue  for  goods  supplied  si  nee  the  date 
gage  tor  $K,988.15  was  accordingly 
Gormley  on  flth  February,  190fi*  and 
$3,000  allowed  to  expire,  The  new  n 
of  the  present  attack.  On  23rd  Jan 
statement   was   filed,   shewing   I  In*    vvh 

still  unpaid, 

I  find  the  contention  that  olive  j 
vent  on  6th  February,  1906,  is  entire] 
no  evidence  wwi  given  of  any  insa 
ment  of  any  kind;  no  eireumstaier  B 
defendants  Brophy  Cains  Limited  ex 
condition;  the  transaction  iras  enter* 
faith,  and  no  suspicion  of  any  kind  ai 
J.  { Jormley.  who  was  managing  the 
Olive  A,  Qoanky,  took  aJfcocl  iboni  t 
was  given,  and  his  'stock  taking  ami  : 
*ae  ms  follows:  stock,  $14,588.64;  8j 
counts.  $863.10;  total,  f  16,001.64.  Lie 
Limited,  $7,988.15;  oafeide  account* 
bOlties,  $10,486.30,  Assets  over  liar 
conrse  the  $1,000  indebtedness  of  t 
liability'  that  was  being  assumed  at  t\ 
increase  the  liabilities  to  $11,486.30. 
were  dealing  frith  :i  supposed  margin 

AH   attacks    upon    the  seenriiv.   m\ 
renew  or  had  faith  of  am   kind,  ditir 
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Brophy  Cains  Limited  continued  to  &arry  the  account  of 
Sonnley  &  Uo.,  and  in  February,  1907,  their  claim  had  in- 
jreased  by  $3,000*  No  payments  had  been  made  upon  ao- 
?ount  of  tlie  chattel  mortgage. 

On  8th  March*  by  virtue  of  an  agreement  between 
Phomas  J.  (iormley  and  Brophj  Cains  Limited,  Thomas 
>.  Church  was  put  in  charge  of  the  business  for  Brophy 
plains  Limited,  nnd  as  theft  manager;  sales  were  advertised, 
tnd  from  8th  to  18th  March  over  $2,000  way  realized  in 
iiat  way.  On  the  18th  Brophy  Cains  Limited  issued  a 
rarrant  under  their  chattel  mortgage  to  Church,  and  from 
hat  time  Church  was  selling  the  goods  for  Brophy  Cains 
imited,  and  remitting  the  receipts  to  them.  The  mort- 
agor  was  never  in  possesion  of  the  goods  covered  by  the 
lortgage  sub -cedent  to  8th  March,  1907. 

An  elaborate  argument  was  made  that  the  plaintiffs 
ere  entitled  to  the  relief  claimed  apart  from  the  insol- 
ency  of  the  mortgagor,  because  the  mortgage  security  did 
ot  comply  with  the  provisions  of  the  Chattel  Mortgage  Act, 
ad  that  taking  j>ossesgion  did  not  cure  these  alleged  defects, 

R.  S.  <X  189 T  ell,  148,  as  amended  by  63  Vict.  eh.  17, 
h\  19,  3  Edw.  VIL  ch.  7,  sec.  30,  and  4  Edw.  VII  eh.  10, 
?c.  35,  now  provides,  where  the  mortgage  is  made  to  a 
>mpany,  that  the  aflidavit  of  bona  hdes  and  the  affidavit 
squired  upon  the  renewal  of  the  mortgage  may  be  made 
by  the  president,  vice-president,  manager,  assistant  man- 
ner, secretary,  or  treasurer  of  such  company,  or  by  any 
ther  officer  or  agent  of  such  company  duly  authorized  by 
^solution  of  the  directors  in  that  behalf.  Any  such  affi- 
ivit  made  by  an  office*  or  agent  shall  state  that  the  depon- 
lt  is  aware  <if  the  circumstances  connected  with  the  sale  or 
ortgage,  as  the  ease  may  be,  and  has  personal  knowledge  of 
c  facts  deposed  to/* 

The  affidavit  of  bona  fides  was  made  by  Thomas  Brophy, 
president  of  Brophy  Cains  Limited,  the  mortgagees,  etc.;** 
td  it  was  contended  that  this  was  defective,  in  that  it  was 
cwn  that  there  had  been  no  resolution  of  the  directors  of 
e  company  authorizing  him  to  muke  the  affidavit,  and  that 
e  affidavit  did  not  state  that  he  was  aware  of  the  eireum- 
mces  connected  with  the  mortgage,  and  had  personal  know- 
Ige  of  the  facts  referred  to. 

As  I  read  this  section  (3  Edw,  VII.  ch.  7,  sec,  30),  it  is 

officer  or  agent  not  Ving  the  president  vice-president. 
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manager,  assistant  manager,  secretai 
< I u ires  the  authority  of  a  resolution  < 
the  affidavit 

[Reference  to  Bank  of  Toronto 
475;  Freehold  Loan  and  Savings  Co 
N   I.  0.  R.  284.] 

The  effect  of  the  amendment  n 
appears  to  me  to  have  extended  t. 
Bank  of  Toronto  v.  McDougall  and 
for  the  affidavit  to  be  made  by  the  ] 
manager,  assistant  manager,  secreta 
to  officers  or  agents  other  than  t 
should  be  conferred  by  resolution  < 

Then  do  the  words  "  any  such  affi 
or  agent "  refer  to  and  cover  all  th 
f  erred  to  in  the  section,  or  are  they 
and  agents  only  as  require  the  autt 
the  directors? 

It  seems  clear  that  they  are  lim 
the  insertion  of  the  words  "  made  1 
t  shews  that  the  legislature  was  deal 
requiring  the  authority  of  the  reso 
intended  to  cover  the  president,  etc 
tion  would  have  read  "  any  such  a 
the  deponent/'  etc.  So,  as  I  reac 
davit  of  bona  fides  is  not  open  to  i 
is  the  affidavit  of  renewal. 

The  mortgage  was  in  default,  a 
the  right  to  take  possession  of  the  g< 
these  plaintiffs  to  complain  of  the 
of  that  no  inventory  was  made  or  m( 
mortgagor;  and  in  any  event  I  find  1 
excessive,  and  that  the  taking  of  t 
otherwise  been  necessary,  was  waived 

Mr.  Cassels  urged  that  Glanville, 
ment  from  the  Universal  Skirt  Co.,  d 
to  continue  this  action,  other  than  f< 
ment  upon  the  notes,  and  that  it  w 
{j ues tion  the  validity  of  the  mortg* 
that,  the  action  having  been  revived 
poses,  and  that  this  objection  is  not 

The  action  as  against  Brophy 
fails,  and  must  he  dismissed  with  co 


MAimtVFT  v.    WHITfi. 

3yd,  C.  November  26th,  1907. 

CHAMBERS. 

MADGETT  v.  WHITE. 

irties — A  dd\  tic  n  of  I)  fife  tidun  t — .4  g  e  n  i — A  u  tho  ri  iy — Costs. 

Appeal  by  defendants  from  order  of  Master  in  Chambers, 
ite  787,  adding  a  defendant, 

Grayson  Smith,  foT  defendants 

T.  X.  Pheiau,  for  plaintiff, 

Boyd,  C  dismissed  the  appeal;  eosls  in  the  cause. 


3yd,  C,  November  27th,  1907. 

CHAMBERS, 

E08BITEH  v.  TORONTO  R.  W,  CO, 

zecution — Issue  of  Ft.  Far  — Regularity — Isms  on  Same 
Day  that  Judgment  Rigmd  and  before  Entry — Practice 
— Rules  of  Court. 

Motion  by  defendants  to  set  a*ide  a  writ  of  (i.  fa,  issued 
plaintiff  upon  a  judgment  recovered  against  defendants 
•  damages, 

D.  L,  McCarthy,  for  defendants. 

J.  MacGregor,   for  plaintiff. 

Boyd.  C: — -At  common  law  the  practice  was  that  upon 
ning  judgment  execution  might  he  issued,  and  no  entry 
[>n  the  roll  was  necessary  for  that  purpose,  The  signing 
judgment  by  the  proper  officer  was  the  essential  tiling. 
e  present  practice  under  the  Consolidated  Rules  has  been 
imilated  to  that  type,  so  far  deviating  from  the  old  Chan- 
y  practice.     At  first  the  writ  of  execution  eon  Id  not  issue 

a  month  had  elapsed  after  the  entry  of  judgment.     That 
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was  shortened  so  thai  the  writ  m 
judgment  was  duly  entered:  Rule  £ 
1888.  By  Rule  1359  (1894)  that 
read  that  rxery  person  wa^  enl-ith 
under  a  judgment  "  immediately  a 
judgment  wa>  dttij  signed;"  and  in 
Rule,  in  the  present  Don.  Rule  S43? 
to  whom  a  stun  of  money  18  payabk 
be  entitled  immediately  to  issue  e\« 
be  entitled  lu  sue  out  execution  i 
meiil  being  signed,  and  without 
entered. 

The  course  pursued  in  the  ee 
judgment  is  signed  to  tesue  eon  ten 
execution,  though  Urn  judgment  mil 
in  the  office.  Delay  may  and  does 
of  btuinese  >o  that  the  clerical  wOi 
lended  to  at  once.  This  meth- 
obtains  lor  lik«  reasons  in  hind  rej 
nu'hi  for  registration  is  brought  in 
i-  then  marked  on  it. — though  the 
the  official  reiufi!  [g  not  done  (ill 
is  reached  in  its  lurn. 

Judgments  take  effed  from  thi 
and  may  be  signed  forth  with,  unless 
manner  of  procedure  in  causes  lien: 
registrar  to  settle  I  he  minutes  of  t 
passed  i  ml  signed  by  him  in  aut 
proper  in   form  and  r>n.     1 

central  office,  whet®  H  is  Bigned  by 
judgment  of  the  Conri :  ifuic  ti28, 
then  turned  over  to  the  entering  eli 
propter  book,  which  completes  it  ag 
Rules   635,  63?.     Hut  for  purposes 
meat  is  complete  when  it  is  signed. 
judgment  af  record  and  fecflitatea 
otherwise  verified  if  iu  fact  a  jut! 
Wood,  3  R  &  0.  457. 

The  judgment  in  this  ease  is  pr 
rhe  signature  of  the  registrar,  anc 
^"2m\  day  of  Norember,  1907,  by  the 
Pleas,     The  writ  of  execution 


CL18DELL  v.  LOVELL.  925 

as  issued  by  the  proper  officer  on  production  of  the  signed 


In  another  aspect  of  the  matter,  the  juxtaposition  of 
tes  should  end  the  formal  objection,  for  the  Court  will 
t  inquire  into  the  fraction  of  a  day  to  see  whether  the 
it  actually  issued  before  the  judgment  was  actually  signed ; 
t  will  assume  that  all  was  rightly  done:  Wright  v.  Mills, 
B.  4  N.  488. 

Altogether,  I  think  the  plaintiff  is  right,  and  the  writ  of 
cution  was  rightly  issued  by  the  officers  of  the  Court, 
1  the  application  should  be  dismissed  with  costs. 


November  27th,  1907. 

DIVISIONAL  COURT. 

CLISDELL  v.  LOVELL. 

t  Xotice — Striking  out — Separate  Sittings  for  Jury  and 
Vow  -Jury  Cases — Practice — Discretion — Trial — Irregu- 
jrity — Action  for  Equitable  Belief. 

Lppeal  by  plaintiffs  from  order  of  Britton,  J.,  ante  609, 
ing  out  a  jury  notice  filed  and  served  by  plaintiffs. 

he    appeal   was  heard  by   Mulock,  C.J.,   Anglin,  J., 

*E,  J. 

r.   X.  Tilley,  for  plaintiffs, 

\  H.  Blake,  K.C.V  for  defendants  Mackenzie  et  al. 
.   Cassels,  K.C.,  for  defendants  Case  et  al. 
.  X.  Ferguson,  for  defendant  Millar. 

nglin,  J.: — In  my  opinion,  the  practice  defined  in 
^ornery  v.  Ryan,  13  0.  L.  R.  297,  8  0.  W.  R.  855,  as 
kable  to  cases  to  be  tried  at  Toronto,  is  in  the  interests 
of  litigants  and  of  the  public,  upon  whom  the  burden 
>f  maintaining  our  courts  of  justice.  The  jurisdiction 
ike  out  jury  notices  in  Chambers  as  a  matter  of  discre- 
hould,  however,  be  strictly  confined  to  cases  in  which 
ibvious  that  no  Judge  would  try  the  issues  upon  the 
I  with  a  jury.  If  I  could  conceive  it  possible  that  any 
?  would  at  the  present  day  permit  the  trial  of  this  action 
►ceed  before  a  jury,  I  should  be  disposed  to  favourably 

vol..  x.  o.w.r.  no.  28—63 


saa 


77//;  ONTARIO  WEEK!* 


consider  the  plaintiffs*  appeal.  N 
that  I  would  not  myself  think  for 
case  with  a  jury,  but,  unless  I  e 
views  of  my  brethren  on  the  Bench, 
to  bring  this  action  to  trial  befon 
Court  who  would  adopt  any  other 
marily  striking  out  the  jury  notice 

m  fXMu^ji  of  the  recotd, 

1  would  dismiss  Hi«    appeal  witt 

Mulock,  C.Jt>  foi  reafloi 

dismissing  the  appeal,  inclining  to  t 
was  one  for  equitable  relief,  and  t 
therefore,  irregular;  bttt,  if  it  were 
the  involved  nature  of  the  various 
statement  of  claim  shewed  that  nfi 
proper  case  to  be  tried  by  a  jury. 

Clute,  JkJ  also  agrr^d,  for  r< 
He  was  of  opinion  that  the  action 
exclusively  to  the  jurisdiction  of  th< 
to  the  Administration  oF  Justin  A< 
103  of  the  Judicature  Act,  should 
unless  otherwise  ordered:  P&wfion 
R  R.  72;  Farran  v.  Hunter,  12  R  J 
son,  19  R  R.  174.  He  was  also  of 
action  which  no  Judge  would  trv  \ 
v*  Ryan,  supra;  Lauder  w  Didmon, 


Kiddell,  J. 


TRIAL. 

PEACOCK  v.  B 


3al&  of  Goods— M  isdrscription — De 
Frmid — Contract — Proviso  as  to 
ledge  of  Defects — Estoppel — R 
Notes  Given  for  PruJe — Executi 

Action  for  damage*  for  deceit  ai 
&  G,  Porter,  Belleville,  for  pi; 
W.  Proudfoot  K.C.,  for  defends 

Riddell,  J. : — The  plaintiffs  had 
<mtx  a  steam  engine,   and    had   givi 
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iey  found  the  purchase  not  quite  suitable,  and  entered  into 
satiations  with  the  defendants,  through  their  agent,  one 
melty,  with  a  view  of  getting  rid  of  a  heavy  liability, 
is  was  agreed  to  upon  terms  that  the  plaintiffs  should  buy 
second-hand  engine  the  defendants  had.  An  agreement 
s  entered  into  in  writing,  in  the  form  of  an  order  signed 
the  plaintiffs,  21st  April,  1905,  whereby  the  defendants 
re  to  deliver  on  board  cars  at  Seaforth,  Ontario,  on  or 
sut  1st  May,  1905,  or  when  further  ordered,  and  ship  to 
e  Hill  .  .  one  S.  &  M.  portable  17  horse  power  second- 
nd  engine  in  good  repair  and  repainted,  etc.  And  the 
lintiffs  agreed,  amongst  other  things,  "  to  pay  ...  on 
before  delivery  of  above  described  machinery,  as  the  pur- 
ase  price  therefor,  the  sum  of  $700,  as  follows :  cash  he- 
re delivery  of  old  notes  $100  and  $50  on,  shipment  of 
gine,  cash  on  or  before  delivery.  Note  due  1st  January, 
06,  $50,  note  due  1st  January,  1907,  $166,  note  due  1st 
nuary,  1908,  $167,  note  due  1st  January,  1909,  $167,  with 
terest  at  the  rate  of  7  per  cent,  per  annum  from  1st  March 
ter  date  of  delivery  of  said  machinery  until  maturity  of 
di  note  and  at  the  rate  of  10  per  cent,  per  annum  after 
iturity  until  paid 

"  The  purchaser  agrees  with  the  vendor  that  the  property 

and  the  title  to  the  goods  .  .  .  shall  remain  in  the 
ador,  and  shall  not  pass  to  the  purchaser,  until  the  full 
yment  of  the     .     .     .     price  and  the  said  notes     .     .     ." 

It  was  further  agreed  that  "  no  representations  made  by 
y  person  as  an  inducement  to  give  and  accept  this  order 
ill  bind  the  company,"  and  that  the  order  "cannot  be 
ried  in  any  respect  except  in  writing  over  the  signature  of 

officer  of  the  vendor." 

The  second-hand  engine  was  at  the  time  in  or  near  Nor- 
od;  and,  notwithstanding  the  terms  of  the  order,  it  never 
s  intended  that  the  engine  should  be  shipped  to  the  pur- 
iser  from  Seaforth. 

Several  times  during  the  summer  the  plaintiff  (so  I  shall 
lominate  the  active  plaintiff  Charles  H.  Peacock)  spoke 
the  agent  of  the  defendants,  and  asked  him  not  to  ship  the 
^ine,  as  his  water  power  answered  his  purpose  fully,  and 
was  not  ready  to  pay  the  $50  which  he  had  agreed  to  pay 
the  shipment  of  the  engine.  He  was  told  that  the  engine 
3  all  ready  for  him  in  Norwood,  but  still  he  made  more 
n  once  the  request  I  have  mentioned.     On  10th  August, 
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1H05,  tlie  plaintiff  paid  %M  *  to  t| 
engine/'  mi  says  thr  receipt  and  in  f 
the  agent  of  the  defendants  that  \ 
engine— thai  he  was  not  going  to  ta 

In  January,  190ti,  the  plaintiff 
Trippj  an  agent  for  the  Sawyer-Ma* 
the  engine  in  Momrooi  1  have  no  i 
tion  was  not  with  a  view  of  seeing  w 
be  accepted,  but  for  the  purpose 
justify,  if  possible,  the  refusal  alread 
on  20th  January,  1906,  one  of  th< 
knowledge  of  all  the  alleged  defe< 
($16)  of  the  iirst  payment  of  $100.  r 
that  the  old  notes  might  be  received 
this  sum  was  so  paid  after  the  plaint 
the  defendant-  threatening  action  ( 

Oil  9th  February,  1307,  the  pre< 
writ  against  I  In    present  plaintiffs  : 
intercut  and  for  the  amount  of  the 
t,     No  appearance  being  en  ten 
tliat   the  solicitor  received  his  inst: 
nient  was  entered  for  the  now  defer 
1907,  for  $640.16  and  $38.58 
ti.  fa,  «raa  placed  in  the  hands  of  tin 
I  listings,  and  under  that  writ  gooc 
sold,  the  proceeds  of  which,  a  mm 
the  hands  of  the  sheriff. 

On  Kith  May,  1907,  this  action  wa 
added  as  a  party  defendant. 

The  aetion  is  framed  substantial! 
the  plaintiffs  alleging  that  the  eiigii 
described,  and  relief    is  asked    for 
alleged  fraud  practised  upon  the  Cm 
spoken  of. 

If  I  eould  find  fraud  in  the  eondu 
fendants,  the  clauses  in  the  . 
to  avoid,  as  against  the  defendants, 
fraud,  would  be  ineffective.     ,     .     . 

[Reference  fo  P^areon  v.  Lnndoi 

This  most  salutary  rule  musl  In 
caeca  to  whirl)  it  applies,  buj 


PEACOCK  v.  BELL. 


929 


resentation.  My  findings  of  fact  have  not  been  in  the 
st  modified  by  argument  or  further  consideration.  The 
jine  is  and  was  as  represented  by  Tomelty;  and  I  am 
ible  to  accept  the  statement  of  the  plaintiff  or  his  witness 
to  what  representations  were  made.  And  the  engine  was 
a  good  state  of  repair,  remembering  that  it  was  second- 
id  and  not  new.  Tripp's  standard  of  repair  is  quite  too 
h — involving  as  it  does  rebuilding.  In  case  of  further 
feedings,  my  findings  at  the  trial  may  be  looked  at,  but  I 
not  think  it  necessary  to  say  more  at  the  present  time  on 
question  of  fact. 

Nor  do  I  see  how  any  fraud  was  perpetrated  upon  the 
art  in  the  proceedings  in  the  former  action.  The  action 
st  fail,  therefore,  on  these  grounds.  In  respect  of  the 
vious  action  the  plaintiffs  could  not  succeed  even  if  these 
Acuities  were  overcome. 

With  full  knowledge  of  all  the  alleged  defects,  the  plain- 
s  went  on  and  paid  the  balance  of  the  first  payment  of 
•chase  money  upon  the  engine,  and  received  back  the  old 
es.  There  was  no  right  to  do  this  unless  the  present  con- 
st was  valid;  they  therefore  and  thereby  ratified  the  con- 
i  lam  not  forgetting  the  form  of  the  second  receipt, 
I  find  as  a  fact  that  the  $100  was  not  expenses,  etc.,  in 
sect  of  the  first  engine  (though  the  amount  may  nave 
n  fixed  at  $100  in  view  of  the  amount  of  such  expenses), 
that  it  was,  precisely  as  stated  in  the  order,  a  payment  on 
>unt  of  the  $700  purchase  money. 

The  contract  being  valid,  the  notes  given  in  pursuance 
reof  are  also  valid;  and  as  to  the  $50,  the  plaintiffs  here 
not  set  up  the  non-shipping  or  non-del ivery  of  the  engine, 
:hat  was  prevented  by  their  own  act  in  first  requesting 
ty  and  then  repudiating  the  purchase:  Steen  v.  Steen,  9 
W.  B.  65,  10  O.  W.  R.  720,  and  cases  cited.  This  would 
of  itself,  perhaps,  prevent  an  action  of  deceit,  but  I  have 
I  that  such  an  action  cannot  succeed. 

Fhe  action  must  be  dismissed  with  costs  payable  to  both 
'ndants;  the  sheriff  cannot  deduct  his  costs  from  the 
ey  on  hand,  but  must  look  to  the  plaintiffs  for  the  same. 

fn  the  view  I  have  taken  of  the  facts,  it  has  not  been 
ssary  to  consider  whether  relief  in  respect  of  the  former 
)n  should  have  been  sought  and  would  be  given  in  this. 
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WEEKLY   CODB 

OOIM  v.   LONDON    MUTUAL  F 

jS^ajf   of   Proceedings — Action   on 
Variation   of  Statutory   Condi i  i 
Reasonable  '*  —  Onerous    TttiH.^- 
tian — Expiry  of  Time  for  Ifatti 
86C,  6\ 

Motion  by  the  defendants  to  s-taj 
upon  a  policy  of  lire  insurance  nnl 
quired  under  a  variation  of  the  sta 
after  the  arbitration  provided  fo 
rendition, 

W,  H.  Hunter,   for  defendants 

G,  0,  OibbOQft,  K.C.,  for  plaint 

Teetzel,  J.:—  .  .  .  In  t] 
statutory  condition,  which  provides 
Arbitration  Act,  is  struck  out  by 
the  policy  in  these  words:  H  10.  Cr 
struck  on t  and  the  following  inse 
In  pursuance  of  the  powers  confer 
see.  145,  sub-sec,  3,  it  is  hereby  ex 
tually  agreed,  if  any  difference  aris 
properly  insured,  of  the  property 
the  damages  or  loss,  such  value  a 
portion,  if  any,  to  be  paid  by  the  ec 
riff ht  to  recover  on  the  policy  is  d: 
pendently  of  all  other  question-,  h, 
tained  by  two  competent  and  disini 
be  appointed  by  the  assured  and  oi 
said  appraisers  shall  first  select  a  co 
umpire ,  but  in  case  of  their  failure 
within  10  days,  he  shall  be  appoir 
County  Court  of  the  county  wherei 
said  appraisers  shall  then  together  ei 
value  and  amount  in  detail,  statin 
and  damage  and  loss;  and  in  the  e\ 
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ling  to  agree  thereon,  shall  submit  their  differences  to  the 
ipire  so  chosen,  and  the  award  in  writing  by  the  said 
ipire  and.  at  least  one  of  the  said  appraisers  as  to  the 
lount  of  said  damage  and  loss  shall  be  binding  upon 
»  assured  and  the  company.  The  assured  and  the  com- 
ny  shall  pay  the  appraisers  respectively  selected  by  each 

them,  and  each  shall  pay  one-half  the  expenses  of  the 
ipire.  (b)  It  is  furthermore  hereby  expressly  provided 
d  mutually  agreed,  that  no  arbitration  shall  be  had  under 
d  condition  No.  16,  and  that  no  suit  or  action  against  the 
upany  for  the  recovery  of  any  claim  shall  be  sustainable 
any  court  of  justice,  until  after  an  award  shall  have  been 
ide  fixing  the  amount  of  such  damage  and  loss  in  the  man- 
p  above  provided,  in  all  cases  where  the  company  shall, 
thin  30  days  after  completion  of  the  proofs  of  loss,  give 
tice  to  the  assured  that  the  company  requires  the  amount 
the  damage  and  loss  to  be  adjusted  by  the  said  appraisers:" 

Within  30  days  after  proof  of  loss,  and  before  action, 
i  defendants  appointed  an  appraiser,  and  gave  the  notice 
>vided  for  in  the  variation.  No  other  notice  of  or  appli- 
ion  for  arbitration  was  given  or  made. 

The  plaintiff  refused  to  appoint  an  appraiser,  and 
ught  this  action. 

rhe  defendants  plead  the  variation  as  a  bar  to  the  action, 
I  in  the  alternative  they  plead  the  16th  statutory  condition, 
I  by  the  statement  of  defence  purport  to  appoint  van  arbi- 
ter on  their  behalf, 
f  the  variation  is  held  to  be  invalid,  and  the  defendants 

entitled   to   rely   on   the   16th   statutory  condition,   no 
►lieation  having  been  made  in  compliance  with  sec.  6  of 

Arbitration  Act,  the  motion  is  now  too  late  and  must 
,  on  the  authority  of  the  judgment  of  the  King's  Bench 
isional  Court  on  the  appeal  in  Cole  v.  Canadian  Fire  Tn- 
emce  Co.,  ante  906. 
The  only  other  question  for  determination   is  whether 

variation  is  binding  upon  the  plaintiff,  and  that  de- 
ds  upon  whether  it  can  be  held  to  be  one  that  is  ■"  just 

reasonable  to  be  exacted  by  the  company." 
In  the  judicial  consideration  of  variations  of  the  statu- 
r  conditions,  this  rule  for  determining  whether  they^are 
si  and  reasonable "  has  been  well  settled,  viz.:  "Condi- 
is  dealing  with  the  same  subjects  as  those  given  by  the 
ute  and  bv  variations  of  the  statutory  conditions  should 
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be  Mud  In  ilif  standard  afforded  bj 
to  be  just  and  reasonable  if  they  ii 
terms  more  stringent  or  onerous  or 
attached  by  the  statute    to  the  san 
Smith  v.  City  of  London  Insurance 
15  S.  C.  R.  "til).     See  also  Ballagh 
5  A.  R,  at  p.  in;  ;  May  v.  Standard 
at  p.  622, 

Now,  does  the  variation  here  "i 
terms  more  stringent  or  onerous  oi 
imposed  by  ihc  statutory  conditions 
tainm^  the  n mount  of  loss? 

The  most  serious  differences  bet 
an*:  (1)  the  variation  prohibits  tl 
/or  by  the  statutory  condition  und 
and  substitutes  for  it  an  appraisem 
the  insured  to  pay  the  expend  oi 
one-half  the  expense  of  the  umpire, 
statutory  condition  provides  that  w 
the  claim  is  awarded,  costs  >hall  fo! 
in  other  eases  all  questions  of  coafa 
tion  of  the  arbitrators. 

If  tin-  list  sentence  <d  the 
it  -night  fairly  ho  argued  that  since 
I  ;.  amending  the  Arbitration  A«  ft,  U 
Art  would  he  applicable  to  the  ap 
express  provision  almost  the  arbitrt 
condition  which  provides  that  the  - 
applicable  to  the  reference,  I  think 
the  company  to  exclude  the  applical 
[f  the  language  used  i>  -uihYieiv 
of  the  benefit  and  protection  of  the 
tration  Act  (which  1  d<>  &oi  dtBeSU  H 
variation  would  be  within  the  rule  j 
festly   unjust. 

Without  determining  whether  an; 
Arbitration  Act  are  applicable  1o 
quite  clear  thai  the  plaintiff  would 
ings  of  the  majority  of  the  appraifl 
own  personal  opinions  only,  and  he 
calling  witnesses  and  having  them  i 
inff  the  amount  of  hie  loss. 
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Both  in  this  aspect  and  in  imposing  upon  the  insured 
he  payment  in  any  event  of  the  expenses  mentioned,  1 
hink  the  variation  imposes  upon  the  insured  terms  more 
tringent  and  onerous  than  are  imposed  by  the  statutory 
ondition,  and  therefore  not  just  and  reasonable  to  be  ex- 
cted  by  the  company. 

The  motion  to  stay  proceedings  will,  therefore,  be  re- 
used with  costs  to  be  paid  by  the  defendants  in  any  event, 
ad  the  trial  of  the  action  will  proceed  at  the  London 
rinter  assizes. 


to  yd,  C. 


November  29th.  1907. 


WEEKLY  COURT. 

Re  BATTERSHALL. 


'ill — Construction — Oeneral  Legacies — Insufficiency  of  Es- 
tate— Abatement  Ratably — Exceptions — Legacies  to  be 
Paid  in  Full — Bequest  of  Half  a  Share  of  Stock — Dir- 
ection for  Sale  of  One  Share — Charitable  Bequest — Bene- 
fit of  Poor — Devise  of  Land  to  Municipal  Corporation  for 
a  Public  Park — Public  Parks  Act — Mortmain  and  Charit- 
able Uses  Act — Amending  Act  of  1902 — Construction 
Exemptions. 


Motion  by  the  executors  of  the  will  of  William  Batter- 
all,  deceased,  for  an  order  determining  certain  questions 
ising  upon  the  will  and  codicils. 


The  testator  died  on  12th  March,  1906.  His  will  was 
ted  21st  October,  1904.  The  following  are  the  material 
rts.: — 

L  I  nominate  .  .  .  Albeit  William  Day  .  .  . 
d  William  Lawrence  .  .  .  the  executors  and  trustees 
this  my  will. 

2.  I  will,  devise,  and  bequeath  all  my  property,  real  and 
rsonal,  to  my  trustees  .  .  upon  the  following  trusts 
i  to  and  for  the  following  purposes. 
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1st.  To  sell  and  dispose  of  all  m; 
collect     _     .     .     all  sums  of  money 

2nd,  Upon  trust  to  sell  and  dispos 

4.  Then  upon  trust  to  pay  out  of 
sale  and  personal  estate  the  followir 

A.  The  sum  of  $500  to  my  sister 

B.  The  sum  of  $500  to     .     .     B 

C.  «1,000  to  my  deceased  wife's 
child  or  children  of  any  deceased  brc 
his,  her,  or  their  father's  or  mother 

D.  The  sum  of  $100  to  my  pre 

Smith. 

E.  The  gum  of  $100  to  Mrs.  Bar 
The  sum  of  $150  to  the   Stratf 

of  England. 

To  my  old  neighbour  James  Ste 
and  to  his  brother  Anderson  Stevens< 
Mrs,    CUxton     .     .     .     $100.     In   c 
predecease  me,  then  the  legacy     . 
estate. 

F.  The  sum  of  $250  to  the  chur 
Church,  Stratford,  the  interest  deri\ 
pended  towards  purchasing  books  fo 

<;,  The  sura  of  $500  to  the  sai 
applied  in  the  purchase  of  a  peal  of  t 

All  above  legacies  to  be  paid  in 
decease. 

H.  The  sum  of  $2,000  to  be  gi 
of  the  City  of  Stratford  upon  the 
the  same     .     .     .     and  to  apply  the  i 
of  suit*  of  clothing  for  poor  boys  an< 
of  6  and  11.     .     .     . 

L  I  further  bequeath  $2,000  to  1 
City  of  Stratford  and  to  be  investe< 
tereet  ...  to  be  expended  anni 
or  clothing  to  he  given  to  the  poor  oi 
ChnVtma*  in  each  year. 
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J.  I  will  and  bequeath  to  the  City  of  Stratford  Hospital 
Trust  the  sum  of  $200.     ... 

E.  I  will  and  bequeath  the  sum  of  $200  to  the  County 
of  Perth  to  hold  in  trust  for  the  County  House  of  Refuge  to 
be  invested  .  .  .  the  interest  to  provide  ...  read- 
ing matter     .     .     for  the  patients.     .     .     . 

L.  The  sum  of  $100  to  the  County  of  Perth,  the  interest 
.    .     to  be  expended  in  moral  reading  for  the  prisoners  in 
;he  county  gaol. 

M.  The  sum  of  $500  to  the  Corporation  of  the  County  of 
fcrfh  upon  the  following  trusts :  to  invest  .    and  to 

4>ply  the  interest  in  three  prizes  to  be  given  at  the  Horth 
Perth  Agricultural  Fair  each  year.  ...  In  case  the 
nterest  on  the  $500  ...  is  not  required  or  called  for 
or  3  consecutive  years,  the  said  fund  and  accumulated  in- 
erest  shall  then^be  handed  to  the  City  of  Stratford  with  the 
#,000  bequeathed  ...  to  the  said  city  under  clause 
I."     .     .     . 

9.  All  the  rest  and  residue  of  my  estate  I  will,  devise  and 
equeath  as  under: — 

One  half  to  my  said  nephew  Henry  Albert  Yelland  and 
is  heirs,  and  the  other  half  to  the  children  of  my  half 
rother  known  as  Samuel  Day  .  .  .  who  may  be  living 
t  the  time  of  my  decease. 

10.  I  hereby  declare  that  the  above  bequests  under  sub- 
notions "  P.,"  "  H.,"  "  L,"  "  J.,"  c'  K.,v  and  "  M.,»  are  to  be 
ept  invested  by  the  corporations  to  whom  they  are  devised 
\  above  .  .  .  from  time  to  time  to  the  intent  that  the 
tterest,  dividends,  and  annual  income  may  be  a  perpetual 
md  for  the  benefit,  relief,  or  improvement  of  the  parties  or 
asses  mentioned.  And  I  hereby  declare  that  the  above  «br- 
>rations  are  to  be  trustees  for  the  respective  amounts  be- 
neathed  to  them  for  all  time  to  oome. 

The  first  codicil  was  dated  7th  March,  1906.  The 
aterial  parts  were  as  follows : — 

I  hereby  amend  clause  E.  in  my  said  will  by  adding  thereto 
ie  following  legacies  payable  as  therein  stated:  I  give  and 
iqueath   George  Warner    .     .     .    $100;   to  Mabel  Wood 

.     .     $50;  to  the  Rev.  W.  T.  Cluff    .     .     .     $100;  to  my 
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half  brother  Samuel  Day     .    .    „    I 
Day     .     .     .     f  1*000. 

I  also  give  and  bequeath  to  my  fr 
to  the  amount  of  $100  held  by  nie  it 
Company;  to  hig  wife  also  $100  stot 
to  Robert  Shore  .  ,  .  stock  in  1 
amount  of  $100;  to  William  Warne 
Mid  company  to  the  amount  *>f  $50; 
stock  in  the  said  company  to  the  amoi 
to  be  transferred  to  the  several  par 
deer; 

1  hereby  amend  clau.-<  II.  m  m 
same  from  $2,000  to  *M,00n. 

I  hereby  cancel  da#$e  L  uf  my  i 

And  I  direct  that  the  provision  t 
saiil  will,  in  ease  the  legacy  thereii 
to  the  city  o£  Stmt  ford,  that  the  sa 
the  city  of  Stratford  for  the  benefit 
in  my  said  will,  instead  of  clause  I 
And  that  where  clause  h  ^  inferred 
read  as  H, 

I  give  and  devise  to  the  city  of  S 

a  number  of  others,  describing  the 
as  and  in  connection  with  parts  of 
which  have  already  been  conveyed  b 
Stratford  for  the  same  purpo.-r  b 
from  me  to  the  said  eit\   oj  Stratfo 

In  all  other  respeetu  1  do  con  fir 

The  second  epdiq.il  wae  dated  B1 
as  follows: — 

I  hereby  revoke  the  flpp  lintment 
my  exet  otors.  and  nominate  and  app< 
Albert  Day,  usually  known  a*  Bert 
stead* 

I  hereby  revoke  the  legacy  of  $10' 
give  and  bequeath  to  him  $50  in  Das] 
paid  in  3  months  after  my  decease. 
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l^give  and  bequeath  to  my  said  nephew  the  sum  of  $600 
1  addition  to  the  provision  heretofore  made  in  his  favour. 

Otherwise  1  confirm  my  said  will  and  the  codicil  thereto 
ttached. 

F.  W.  Harcourt,  for  the  executors  and  the  infant. 


E.  Sidney  Smith,  K.C.,  for  St.  James  Church  and  others. 

W.  H.  Blake,  K.C.,  for  the  Corporation  of  the  County  of 
erth  and  others. 

B.  S.  Robertson,  Stratford,  for  the  Corporation  of  the 
ity  of  Stratford  and  others. 

J.  B.  Davidson,  St.  Thomas,  for  the  Warners. 

Boyd,  C. : — Prima  facie,  all  general  bequests  are  upon 
i  equal  footing,  and  those  who  claim  priority  or  payment  in 
U,  in  case  of  deficiency  of  assets,  must  positively  and  clearly 
lablish  that  it  was  the  intention  of  the  testator  that  the  be- 
ests  should  not  abate  ratably.  This  is  in  substance  the  test 
pplied  by  Knight  Bruce,  V.-C,  in  Thwaites  v.  Foreman,  1 
>11.  C.  C.  414. 

Such  clear  indication  of  intention  is  found  in  the  words 
ed  in  this  will  with  respect  to  the  legacies  given  in  clauses 
,  B.,  C,  D.,  El,  F.,  and  G. ;  after  these  bequests  the  testator 
is,  "  All  above  legacies  to  be  paid  in  full  one  year  after  my 
cease."  The  words  "  in  full "  cannot  be  explained  away, 
d  express  a  manifest  intention  to  provide  for  the  payment 
full  of  these  legacies.     .     .     . 

[Reference  to  Watson's  Compendium  of  Equity,  2nd  ed., 
1342:  Marsh  v.  Evans,  1  P.  Wms.  668;  Johnson  v.  Johnson, 
Sim.  313.] 

Consequent  upon  this  ruling  I  hold  that  the  beneficiaries 
ntioned  in  the  first  clause  of  the  first  codicil  are  to  be 
moted  to  the  same  preference  in  payment,  by  reason  of 

words  used,  "  I  hereby  amend  clause  E.  in  my  said  will 
adding  thereto  the  following  legacies  payable  as  therein 
ted/'  ...  As  to  George  Warner,  the  testator  pro- 
»s  in  his  second  codicil  as  follows:  "I  hereby  revoke  the 
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legacy  o£  $100  to  George  Warner,  s 
him  $50  in  cash  in  lieu  thereof,  to  1 
my  decease/'     This  withdraw*  the 
ence  which  it  had  while  made  subjt 
liiMjiieBt  must  abate. 

The  legacy  to  Bert  l.)uy  of  $l,tt 
ranks  for  privilege  under  clause  E 
bequest  d!  |600  made  to  him  in  the 
given  H  in  addition  to H  the  prorisk 
favour.  The  word  a  arc  not  sulliciei 
preference. 

To  an  infant,  William  Warner, 

Stratford  Clothing  Co.  It  appears 
$100  each,  and  are  not  divisible,  j 
best  practical  plan  to  solve  the  dim' 
and  account  to  the  infant  for  half 
thia  I.  agree. 

A  bequest  of  $2,000  to  the  city  i 
fit  of  poor  boys  and  girls  between 
which  is  increased  by  the  first  cod 
be  valid  as  a  good  charitable  heqi 
authority  of  Re  Kinney,  6  0.  L.  TL 

The  devise  of  lots  to  the  City  c 
purposes  a*  arc  set  out  in  a  convey ar 
tor's  life>  to  the  city,  is  questioned 
conveyed  by  the  testator  for  the  pur 
lots  adjoin  the  others  and  are  less  t 
deed  was  made  in  1905,  and  the  0 
which  month  the  testator  died.  T 
evidently  to  supplement  the  tote  «J 
as  to  make  the  park  a  more  commoc 
and  enjoyment  on  the  part  of  the  cit 
last  clause  of  the  first  codicil  for  ft 
erecting  an  arch  and  gateway  as  an 
property.  By  the  general  Act  n'lat 
0.  1897  ch.  333,  sec,  13,  real  and  ] 
devised,  granted,  ot  given  to  the 
and  formation  of  a  park.  The  orig 
back  to  1883 :  46  Vict.  ch.  "20,  *cc. 
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this  would  amply  justify  and  legalize  what,  was  done  by  the 
testator  in  completing  his  purpose  with  regard  to  Battershall 
Parkj  as  it  is  called  in  the  conveyance. 

It  is  argued  that  the  will  is  inoperative  as  to  this  land, 
localise  it  was  not  made  6  months  before  the  testator's  death* 
under  the  Mortmain  and  Charitable  Uses  Act,  1902,  2  Ejjvv. 
VI T.  (0,)  eh.  2,  sec.  8  (ii.)*  I  do  not  read  this  late  statute  as 
iffeeting  the  operation  of  the  revised  statute  as  to  public 
oarks.  li  Assurance  "  in  the  Act  of  1902  includes  disposition 
3Y  will.  Section  3  provides  that  land  shall  not  be  assured 
:o  any  corporation  in  mortmain  otherwise  than  "  under  the 
authority  of  a  statute  for  the  time  being  in  force/1'  This  in 
effect  recognizes  the  validity  of  the  Public  Parks  Act,  and 
:here  is  no  pretence  of  repealing  any  of  it  under  the  schedule 
>f  Acts  repealed  by  the  Act  of  1902. 

The  whoJc  Act  of  1902  is  to  be  read  as  part  of  the  Mort- 
nam  and  Charitable  Uses  Act,  K.  S,  O.  1897  ch,  112,  and  it 
an  not  he  supposed  as  intended  to  derogate  from  the  express 
>ower  given  to  municipalities  to  take  and  hold  land  for  parks, 

h 

The  case  was  argued  as  if  the  provisions  of  the  Act  of 

902,  sec.  8,  were  at  variance  with  the  other  legislation  in  the 
'ublic  Parks  Act.  But  I  think  that  the  heading  of  the 
tatute,  above  see,  8,  "  Exemptions,"  gives  the  clue  to  the  real 
leaning,  The  difficulty  of  the  Art  in  relation  to  charitable 
ses  was  dealt  with  ,  .  ,  in  Be  Barrett,  10  O.  L.  H.  33 7. 
O.  W.  ft,  790,  Bnt  as  to  parks  we  have  to  consider  the 
lortmaiin  aspect  of  the  statute,  and  clause  8  provides  for  the 
tempt  ion  of  other  cases  from  the  operation  of  the  Mortmain 
<*ts  in  addition  to  those  already  existing,  such  as,  e.g.,  those 
rovided  for  the  Puble  Parks  Act.  The  Act  of  1902  does  not 
sturb  any  existing  licenses  or  statutes  authorizing  holding 
nds  in  perpetuity:  see  sees.  ;*,  L  and  11;  but  extends  the 
mer  to  hold  to  other'  eases  (parks,  museums,  and  school 
msas),  where  the  right  does  not  exist  independently  of  the 
c*t  of  1902.  Cases  that  fall  under  the  Act  must  conform  to 
I  methods  of  assurance  or  to  time  limit,  hut  these  directions 
e  not  pertinent  to  the  present  ease. 

I    have    now   disposed    of    all    the    questions   submitted, 
>sts  out  of  estate. 
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8a  h  of  Goods — Action  for  I 'rue — 
Of  Ttt ir  tn  U a* his — Itttptifti  \\ 
tor — WVl — Pro  vision  for  Mi 
(hit thru  in  Hotel — Salt*  of  F 
of  Child  to  Qbjttt — Exccutm 
Estoppel — ( T(/«  tract — Lease — 0/ 

Artion  U)  recover  $950,  in  the  c 
judgment 

M.  Wright,  Belleville,  for  plain 

K  Gh  Porter,  Belleville,  for  def 


KlDDELL,    JrS—      -      .      .      The 

his  lifetime  the  owner  of  a  bote)  i 
furniture,  etc.  By  hi*  will  he  gave 
to  hia  wife,  but.  the  will  contains  a  i 
bequeath,  iinil  direei  flint  my  4 
Clark,  Gladys  Clark,  Hattie  Clari 
shall  have  a  home  ami  maintenance 
are  married  respectively,  and  that 
si i a  11  be  |>aid  the  siun  of  $100  in  n 
t'irs  hereinafter  mimed  out  of  my  i 

GL  W.  Clark  died  in  August  I 
ion  "J'  hotel,  fiu-nit  nn\  etc*,  and 
(he  lime  of  her  death,  h'ith  \ 
in  which  she  appoints  Uie  present 
sole  executrix,  and  provides:  *%  % 
all  my  real  and  personal  estate  of  v 
in  the  manner  following,  that  b  to* 
ters?  GHaiys  Gkric,  ffattie  F.  Hart 
share  and  share  alike  " — with  an  u 

On  27  th  Oc tolicr,  190fi,  the  plai 
mother,  leased  fco  the  defendant  th 
years  from  1st  November,  1906.     T 
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the  following:  £*  The  lessee  covenants  with  the  lessor  to 
purchase  the  household  goods  and  effects  in  the  said  hotel 
and  to  pay  therefor  -$950  upon  the  transfer 
of  the  license  being  duly  made  to  him/*  The  license  was 
transferred  in  November,  1906,  and  the  defendant  took  pos- 
session of  the  hotel  under  the  lease  and  also  of  the  furniture, 
etc. 

On  30th  October,  1906,  an  agreement  was  made  wherein, 
a /ter  reciting  that  the  defendant  had  1  catted  the  hotel  and 
had  agreed  to  pumiase  the  furniture  for  .  .  .  $950,  it 
was  agreed  "  that  the  said  lessor  leases  to  the  said  lesser  the 
said  household  furniture  from  day  to  day  until  not  later  than 
the  1st  day  of  May,  1907,  the  said  lessee  to  pay  for  the  said 
furniture  according  to  the  covenant  in  the  lease  of  the  said 
premises,  and  to  pay  interest  at  the  rate  of  8  per  cent,  per 
annum  upon  the  said  sum  of  $050,  until  the  said  amount  is 
fully  paid,  from  the  1st  day  of  November,  1906." 

Bearing  in  mind  that  this  was  before  the  transfer  of  the 
[ease,,  the  effect  of  this  agreement  was  to  bind  the  defendant 
to  pay  interest  at  the  rate  mentioned  up  to  1st  May,  1907, 
ind  then,  if  the  license  should  have  been  by  that  time  trans- 
ferred, pay  the  sum  of  $950,  and  if  not,  then  pay  this  sum 
is  soon  as  the  license  had  been  transferred.  On  3rd  May, 
L907,  "the  date  1st  of  May,  1907,  is  hereby  changed,  and 
hall  be  hereafter  the  1st  day  of  August,  1907.  as  if  the  said 
ast  date  had  been  placed  in  this  agreement  .  .  .  at  the 
ime  of  the  making  thereof,"  This  postponed  the  time  at 
vluch  the  $950  was  to  be  paid  to  1st  August,  1907.  Rent 
vas  received  for  the  furniture  at  the  said  rate  up  to  but  not 
ifter  1st  August,  1907;  plaintiff  refused  to  receive  rent  for 
he  furniture  thereafter. 

Edna  Clark,  one  of  the  beneficiaries  under  the  will  of  G. 
f.  Clark  .  .  .  at  the  time  her  sister  the  plaintiff  at- 
ernpted  to  sell  to  the  defendant  claimed  -  .  .  a  right  to 
n  interest  in  the  furniture,  etc,  and  in  November,  100G,  for- 
ade  the  defendant  concluding  the  *alet  as  she  would  not  give 
p  possession  and  use  of  the  furniture,  etc.,  and  she  has  con- 
inued  in  the  hotel,  gets  her  board  and  maintenance,  and  in- 
ists  that  she  has  a  right  to  use  such  of  the  furniture  as  she 
pes  fit,  though  she  does  not  interfere  with  the  defendant's 
njoyment  of  the  same  except  the  part  in  her  own  room, 

vol..  X*  o.w.n.  so.  9ft— 64 
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This  actior  wras  brought  on  28th 
$950.  The  defendant  defends  upon 
was  a  representation  of  absolute  title 
has  turned  out  not  to  be  true  by  r 
Edna  Clark.  The  will  of  G.  W.  Clark 
will  of  his  widow.  The  defendant  i 
**  has  always  been  ready  and  willing, 
willing,  to  carry  out  the  said  agreemen 
chase  money,  upon  receiving  from  the 
veyance  fee  from  any  other  claim  o 
same,"  and  "denies  that  he  has  ever 
said  household  goods  and  effects  on  a  g 
being  given  to  him  therefor."     .     . 

Several  technical  objections  were  U 
defend  ant — none  of  them  of  substance, 
not  perhaps  mention  them  here,  as 
pleadings  being  asked  for  or  made,  tin 
complain  if  he  is  held  to  his  offer  in  1 
be  well,  however,  briefly  to  dispose  of 

The  first  point  .  ...  is  that  th 
parties,  the  one  a*  owner  and  the  othei 
to  the  agreement  to  buy.  The  answe 
very  transaction  a  new  promise  was  n 
to  pay. 

Again,  it  is  contended  that  the  or 
mere  offer  to  purchase.  The  suceeedi: 
that  difficulty  if  there  were  one. 

The  real  questions  are  three:  Firs 
rhai  acter,  is  there  an  implied  warranty 
the  plaintiff  a  good  title  to  these  chatte 
havr*  the  dealings  between  the  parties 

Ae  to  the  first,  it  seems  free  from 
settled  that  in  an  executory  agreemem 
by  implication,  his  title  in  the  goods 
sell  r  Benjamin,  4th  Eng.  ed.,  p.  622. 

The  second,  if  it  depended  upon 
would  also,  I  think,  not  present  any  difl 
for  maintenance  is  that  it  shall  be  at  1 
himself  distinguishes  between  the  ho 
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So  doubt,  the  beneficiaries  are  entitled  to  a  home  and  reason- 
able maintenance  at  the  hotel,  and,  no  doubt,  such  homy  and 
reasonable  maintenance  won  Id  not  be  afforded  by  the  bare 
iralls  of  the  hotel.  But  it  does  not  seem  to  me  that  the 
ividow  could  not  at  any  time  eell  the  whale  ot  any  part  of 
he  furniture,  provided  that  she  left  or  procured  furniture  of 
he  kind  and  quantity  necessary  to  furnish  a  reasonable  home, 
[f  plie  at  any  time  failed  to  do  thi*,  no  dnubr  the  beneficiaries 
vould  have  a  good  cause  of  action,  andT  if  necessary,  the  hotel 
you  Id  be  sold  to  provide  a  borne  and  maintenance  for  those 
n  tit  led  thereto.  But  that  is  quite  a  different  proposition 
rem  that  of  the  defendant,  that  is,  that  each  beneficiary 
ould  have  prevented  her  mother  from  selling  any  single 
rtiele. 

But  the  will  of  the  widow  is  inneh  more  explicit,  contain- 
rig,  as  it  does,  an  express  bequest  of  this  property  to  the  3 
jimnd  legatees. 

;iThrj  power  of  the  executors  to  dispose  of  a  chattel  specifi- 
ally  bequeathed  seems  to  have  been  formerly  questioned,  but 
nceeeding  cases  in  modern  times  have  established  it  beyond 
ispute:"  Williams  on  Executors,  f>tb  ed..  p.  802.  And 
hether  the  case  might  he  different  if  it  were  established  that 
le  executrix  had  done  anything  in  the  way  of  assenting  to 
ic  bequest,  I  need  not  inquire,  as  nothing  of  I  he  kind  is  set 
[>  here,  but,  on  the  contrary,  it  appears  that  the  plaintiff 
as  insisting  upon  her  right  to  sell  from  the  beginning. 

As  to  the  last  point,  1  have  said  that  there  k  nothing  in 
le  conduct  of  the  plaintiff  which  bars  her  right.  If  any 
toppel  exists,  it  exists  against  the  defendant.  With  full 
>ttce  and  knowledge  of  the  claim  of  others  in  and  to  these 
tattels,  he  agreed,  if  not  by  the  agreement  of  30th  October, 
>0G,  at  least  by  that  of  3rd  May,  1907,  to  pay  the  sum  of 
>50  to  the  plaintiff  for  them,  I  should,  however,  as  at 
-esent  advised,  hesitate  to  decide  against  the  defendant 
>on  this  ground  alone, 

It  would  have  been  better  bad  Edna  Clark  and  her 
fant  sister  been  made  parties  to  this  action,  and  the  action 
nght  out  with  their  claims  fully  explained  and  urged;  but 
e  solicitor  for  the  defendant,  who  was  also  solicitor  for 
Ina  Clark,  did  not  see  fit  to  take  this  course.  T  cannot  hold 
at  the  phnntiff  should  have  made  these  parties — the  plain 
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issue  being,  as  between  herself  and  i 
defendant  pa;  ilie  $1150. 

There  will  be  judgment  tear  the  | 
tercet  theivon  from  the  teste  of  rb«* 


Ml  -LtM   K,   CJ, 

TRIAL. 

NETTLETGN  v.  TOWN  C 

7'rifl / — J  urif — A  itswers   to   Q  u*4 .'  i om 

— Mwtrkt 

The  plaintiff  was  confined  in  the 
lished  by  the  defendants,  the  Tnuni 
town  rf  PpeBOottj  and  in  his  statemc 
ffMlei  he  pfifl  ao  confined  the  defend 
to  keep  the  lockup  reasonably  war 
gence  occasioned  to  him  a  serums  illi 
action  to  recover  damages  because 
thns  sustained  Other  causes  of  act 
M,)h  iu<  ut  oi  f  laim,  lmt  were  abamk 

X  A,  Hnteheson,  K.O*.  for  plain 

J.   B.  Clarke,  KX  .  and  J,  K. 

defendants. 

Ml  lock,  O.J.: — The  evidence 
shew  that  at  the  time  of  his  impris 
disease;  thai  during  the  ni^lit  folic 
was  allowed  to  become  very  cold;  tl 
found  to  b«  seriously  ill.  w<\>  remove 
suffered  a  protf acted  illness. 

The  ease  was  tried  with  a  jurv,  i 
question?:  submitted  to  them  and  the 

I,  Were  the  defendants  gtlilt)  of 
of  ditto  in  respect  of  the  heating  of  | 
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2.  If  so,  in  what  did  such  negligence  or  brunch  of  duty 
nsist?  A.  In  not  looking  afirr  tin-  healing  of  the  lnoic-up 
)m  12  o'clock  Saturday  night  until  J  2  o'clock  Sunday  noon. 

3.  Was  the  illness  of  the  plaintiff  which  immediately 
[lowed  his  imprisonment  eaused  by  such  negligence  or 
each  of  duty?     A.  Yes. 

4.  Was  the  plaintiff  at  the  time  of  such  imprisonment  in 
reasonably  good  state  of  health?     A.  Yes, 

o.  If  not,  did  he  make  known  to  I^ee  or  Jlooney  the  fact 
his  health  being  impaired,  and  request,  that  the  cell  be 

ated  so  as  to  meet  all  rea&onahje  requirements  because  of 

»  impaired  state  of  health?     A.  Xo. 

6.  If  the  plaintiff  at  the  time  of  his  imprisonment  had 
?n  in  a  reasonably  good  state  of  healthy  would  the  condi- 
ns  to  which  he  was  subject  during  his  imprisonment  have 
ised  the  sickness  complained  of?     A.  Yes. 

7.  Were  the  defendants  in  control  of  the  heating  system 
ich  supplied  heat  to  the  cell?     A.  Yes. 

8.  Was  Lee  in  managing  the  heating  of  the  cell  the  ser- 
it  of  the  defendants?     A.  Yes. 

9.  What  amount  of  damages,  if  any.  do  you  award  the 
intiff?     A.  Award  $250. 

Alter  the  jury  retired  to  consider  the  questions,  tin* 
in  tiff's  counsel  asked  that  in  lieu  of  question  No.  6  the 
owing  question  should  be  submitted: — 

"  If  the  plaintiff  was  not  then  in  a  reasonably  good  state 
iealth,  and  did  make  the  fact  known  to  Lee  or  Mooney, 
the  defendants  take  reasonable  precautions  to  prevent  his 
ering  injury?" 

This  question — numbered  tia — 1  allowed  to  be  submitted 
he  jury,  in  addition  to  the  9  above  mentioned,  and  the 
's  answer  to  it  was  "  yes.* 

Fhis  answer  may  be  paraphrased  to  read  as  follows:— 

*  Having  regard  to  the  illness  of  the  plaintiff  at  the  time 
is  imprisonment,  the  defendants  took  reasonable  precau- 

*  to  preveni  his  suffering  injury." 
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If  gueh  precaution!  rare  euffic 

;it  the  time  of  his  imprisonme 
paired  rtate  of  health,  a  fortiori  thi 
at  thai  time  in  n  good  state  of  hea 
ing  in  answer  to  question  (iw  finis  i 
ings  of  negligence  or  breach  of  du 

Thus  there  are  two  inooa 
ings  in  regard  to  a  matter  which  go 
rendering   it   mi  possible  to   b\ 
favour  of  either  party,  and  the  peei 
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inai    Law- 


-M  urtfrr — J  ftflge'f 
flirrrtion — A' 


Caw  reserved  by  Angmn.  J., 

plication  of  the  prisoner,  who  wa> 
one  Henry  SehelHng. 

W.  Proudfoot,  K.C.,  for  the  pi 

J.  R,  Oartwright  I.C.  for  the 

The  judgment  of  the  Court  (I 

row,  Maclarev  Mfreihth.  J.l. 


Moss,  C.,L(X:— The  caae 
for  the  opinion  of  the  Court 
was  made  on  behalf  of  the  p 

two  other  questions. 

The  first  question  in  the  case 
which  certain  evidence  with  regan 
book,  said  to  be  the  property  of  t 
to  have  dropped  from  his  pocket 
dropped  or  carried  by  the  prisoner 
found,  was  dealt  with  by  the  lear 
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Two  books  were  produced  at  the  trial :  first,  the  txx>k  in 
jestion^  which  was  marked  for  identification;  and  after- 
ards  another  book  which  was  said  to  have  belonged  to  the 
?eeased,  and  was  round  some  h  months  later  than  the  book 

question,  and  on  the  other  side  of  the  road  from  that  on 
hieh  the  body  was  found. 

The  finding  of  the  second  book  was  deposed  to  by  one 
riffiths.  Subsequently  one  (KNeill  testified  as  to  a  state  - 
ent  made  to  him  by  the  prisoner,  in  which  the  latter  spoke 

having  found  a  book  which  had  dropped  from  the  clothing 

the  deceased,  and  of  taking  from  it  a  cheque  payable  to  the 
^ceased — which  he  had  subsequently  cashed — after  which 
?  had  thrown  the  book  in  the  bush  to  one  side  of  the  path, 
JNeill  further  stated  that  he  knew  a  book  had  been  found 

the  bush  about  10  feet  from  the  road  near  the  traekg  lead- 
-in to  where  the  body  was,  pretty  close  to  thein^  just  off 

one  side,  coming  down  to  where  the  body  was. 

As  stated  in  the  case,  the  learned  Judge  in  his  charge 
eared  the  ease  as  if  the  second  book  was  the  only  one  in 
idence,  commenting  upon  the  assumed  fact  that  no  book 
id  been  proven  to  have  been  found  where  the  prisoner  had 
Id  O'Neill  ho  had  thrown  the  book  from  which  he  hail  taken 
e  cheque,  as  possibly  reflecting  upui  the  credibility  of  the 
isonerJs  entire  statement  as  to  provocation  on  which  he 
lied  as  a  defence.  The  importance  oi"  0*Jfeiffa  evidence  as 
a  ring  on  this  part  of  the  prisoner's  defence  is  quite  mani- 
>t-  At  the  conclusion  of  the  charge,  the  learned  Judge  was 
ted  by  the  prisoner's  counsel  to  state  to  the  jury  that  there 
s  no  evidence  that  the  book  spoken  of  by  Griffiths  had  been 
?  property  of  the  deceased.  The  learned  Judge  did  so,  And 
the  course  of  his  remarks  stated  that  "  no  other  book  was 
md  there  which  would  answer  the  description;"  and,  in 
dv  to  a  juryman  who  asked,  "  That  is  the  only  book?"  he 
ted,  '*  That  is  the  only  book  which  would  answer  the  de- 
iption  except  Paul's  own  hook."  The  learned  counsel  for 
1  prisoner  failed  to  direct  attention  to  the  other  book  or 
!  evidence  relating  to  it,  and  it  was,  in  consequence,  over- 
ked. 

In  the  ease  which  is  now  before  ns,  as  amended  by  the 

rned  Judge,  he  states  that,  at  the  instance  of  counsel  for 

prisoner,  he  had  the  evidence  of  Griffiths  as  to  the  find- 

of  the  second  book  Tead  to  the  jirrv;  but  he  did  not  direct 
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that,  the  evidence  of  the  witnes&  0: 
the  finding  af  a  book  about  1M  feei 
prisoner  had  t<>ld  0*Neill  lie  had  th 
U*-  liad  taken  t]ie  cheque,  and  that 
mark  above  quoted,  made  in  answe: 
man,  posfiiblj  had  the  effect  ol  uri 
u'Nriir.-  evidence  from  the  jury. 
We  think  that  in  this  respect  tin 
direction  upon  n  material  question 
a  new  trial. 

This  conclusion  renders  it  urn 
other  questions,  and,  as  tin.-  new  fcri 
it  is  better  to  abstain  from  *  xprei 
gard  to  then i  +  It  is,  however,  w 
t&king  this  course  we  are  len 
But  anything  that  might  he  said  ;i 
Lee  r>n  the  new  trial  which  LB 

I'he  nn^wer  to  the  first  queetio 
snb&tantial  misdirection,  and  that 
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CHAMBERS. 

SWITZEH  v.  SWITZER. 

rticulars — Statement  of  Defence— Action  for  Alimony — 
Defence  Aliening  Adultery  of  Wife — Times  and  Places. 

Motion  by  plaintiff  in  an  action  for  alimony  to  set  aside 
1  particulars  given  by  defendant  of  the  times  and  places 
the  acts  alleged  in  paragraph  3  (a)  of  the  amended  state- 
nt  of  defence,  or  for  further  and  better  particulars,  etc., 
ause  the  particulars  delivered  were  too  vague,  general, 
I  indefinite. 

d.  H.  Kilmer,  for  the  plaintiff. 
W.  E.  Middleton,  for  defendant. 

The  Master: — The  paragraph  3  (a)  alleges  that  "the 
intiff  had,  at  the  defendant's  home  in  the  province  of 
oitoba,  on  different  occasions,  the  exact  dates  of  which  the 
?ndant  is  at  present  unable  to  give,  committed  adultery 
h  one  Arthur  Bull,  who  was  then  working  for  defendant 
lis  farm."  Under  this  particulars  were  first  given  stating 
ely  that  such  acts  were  "  committed  at  the  home  of  the 
»ndant  from  January,  1903,  to  July,  1904,  at  different 
es  in  that  period."  Thereupon  an  order  was  made  for 
her  and  better  particulars.  It  is  the  particulars  delivered 
>T>edience  to  that  order  that  are  now  attacked  as  still  too 
ae  and  indefinite.  These  allege  that  defendant  wa* 
mt  from  his  home  during  January  and  February  of  1903. 
that  during  that  time  u  plaintiff  and  Bull  cohabited 
;ther    practically   as   man   and    wife."     They    then    con- 

tol.  x.  o.  w.k   sn   20  —  65 
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tinned  as  follows: i4  Acts  of  adulter 
of  the  days  during  January  ami  Pel 
months  of  April,  May.  June,  and  J 
wore  committed  ulimM  i-very  day; 
the?  l«t  day  of  April,  l'JOl,  and  e 
day  of  July,  1904,  adultery  Wing 
All  said  acts  were  committed  *1  t! 
on  his  Tarni  in  Manitoba,-' 

For  the  motion  counsel   cited 

Pleading,  6th  ed„  p,  174,  and  the 

On  examination  there  does  no 

those  decisions  which  shews  these 

eie.nt.     In  Coatee  v.  Crovle,  4  Tir 

lion  I  hat  the  plaintiff  had  eommii 

fendantfs  deceased  husband  was  fou 

m  plaintiff  was  seeking  to  recover 

IT.  written  on  a  telegraph  form  a 

publican  to  the  plaintiff,  who  had 

vice.     Even  then  the  order  only  tli 

such  particulars  u  she  could  nf  tlu 

she  intended  to  rely  upon.     Both  1 

L.J„  used  language  which  would 

baa  been  given  here.     The  piaintif 

amplitude  of  detail  than  is  usua 

what  the  accusations  are  that  she 

trial.    In  Bishop  v.  Bishop,  [  I90J ) 

given,  "the  autumn  of  the  year  3 

TfHiitionetL    In  that  case  there  Wfl 

times  or  dates,  but  only  the  name 

nished  of  the  servants  and  guv-t- 

ant  had    used    insulting    langnag 

alleged;  as  it  was  a  material  fact 

humiliated  before  her  servants  and 

WW  entitled  to  know  who  they  wer 

the  principle  is  £4  that  each  side  s! 

1;  <■  particular  ca^e  intende  to  be 

to  have  been  very  clearly  done  by  I 

particulars,  and  the  motion  sliouU 

defendant  in  the  cause. 

The  defendant,  by  leave,  has  6 
these  are  the  best  particulars  be  e*i 
to  give  evidence  in  support  of  the 
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re  SOLICITORS. 

„^*.  of  o-^sj5  tart 

rlfamentaty  A9enU7rZfi--Xatw  of  Serves  Ren- 
tier-Absence of  ^M^ntio^M  «/ 

rect-lffreement  for  £*"         officer-Costs. 
stimany-Beference  to  Taxing     m 

otion  on  behalf  of  a  client  to  set  ajUte  »  ^fcU 

lott  or  about  20th  April,  190?- 

.McKay,  for  the  client. 

rayson  Smith,  for  the  sorters. 

w  J  -The  grounds  upon  which  it  b  -J**  * ^ 
nglin,  J-.—  iae/f        .w  the  servieeB  covered  uj 

X^aio,  part  of  the  ^^^^S 
5,*  £«*  all  the  J^jEaS  for  is  such  ^ 
rha  considerable  part  of  the ww  ^  g  ^    ^ 

ft htvTbeen  done  by  a  P»ri^*Y;cEimed  **«  certwfi- 
f^ces  for  wWch  rem-era^  ^  ,  t    ^ 

rtTe  kind  which  only,  a  solicitors  plained,  and 

For^tance,  advice  appears  to  hasc  ^ 

IrJJTior,  in  connection  with  t  e   cj  ^ .  ^ 

"2  Act,  1903,  and  of  the  O^J  ^  ip0M8 

^Sgts  and  disadvantages  of  ctert»«  efit 

,    i^r  the   Dominion   and   pro  l  .      was  r1b0 
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is  the  subject  of  the  bills  of  costs  is 
the  profession  of  an  attorney  or  sc 
the  attorney  or  solicitor  was  emp 
attorney  or  solicitor,  or  in  which 
employed  if  he  had  not  been  an  att 
language  of  Lord  Langdale,  M.R.,  ir 
401,  is  quoted  by  Romer,  L.J.,  in  tl 
the  character  and  scope  of  professi 
the  test  which  is  to  determine  wh 
rendered  are  such  as  entitle  or  subj 
tion  of  his  bill  under  the  Solicitors' 

In  England  there  are  special  st 
taxation  of  the  bills  of  parliament 
the  services  rendered  by  a  solicitor 
any  agent  not  a  solicitor  might  ha 
Court  of  Appeal  has  held  that  a  bi 
taxable  under  the  Solicitors'  Act,  t 
for  a  which  a  bill  is  rendered,  inch 
merely  as  a  parliamentary  agent,  b 
would  be  retained  to  give,  the  fac 
have  been  done  by  a  parliamentary 
bill,  docs  not  preclude  the  right  of 
client  co  have  the  whole  submitted  1 
citors'  Act:  Re  Baker,  Lees,  &  Co., 
fact  that  we  have  no  special  prov 
the  costs  of  parliamentary  agents  al 
for  holding  that  the  bill  now  unde 
to  taxation  under  Ihe  Solicitors'  A 

"  Where  the  employment  of  a 
with  his  professional  character  as 
that  his  character  formed  the  grou 
the  client,  there  the  Court  will  exei 
re  Aitken,  4  B.  &  Ad.  47. 

The  fact  that  there  is  no  tariff 
rendered  presents  no  obstacle  to  a  1 
case,  proceeds  having  regard  to  th( 
services  rendered  and  the  business 
will,  26  A.  R.  27,  pp.  39,  40;  In  re 
498 ;  In  re  Johnston,  3  O.  L.  R.  1 ;  1 
16  P.  B.  162;  In  re  Richardson,  3  C 

Were  it  admitted  that  there  wi 
ihe  client  and  the  solicitors  for  a  fi 
services  rendered,  that  fact  would  ] 
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regular,  and  it  must  be  set  aside :  Re  Inderwick,  25  Ch.  D. 
79;  In  re  Famshawe,  [1905]  W.  N.  64;  O'Connor  v.  Gem- 
31,  26  A.  E.  at  p.  38. 

In  the  present  case,  however,  although  the  applicant 
rears  positively  that  there  was  an  agreement  between  him- 
■K  and  the  solicitors  for  their  remuneration  at  a  fixed  sum, 
vering  the  greater  portion  of  the  work  included  in  the  bill 
ught  to  be  taxed,  one  of  the  solicitors  makes  affidavit  that 
qo  agreement  or  arrangement  was  made  at  any  time  be- 
reen  myself  or  my  said  firm  and  Mr.  Fitzpatrick  as  to  the 
lount  of  the  expenses  of  obtaining  a  charter."  Neither 
ponent  has  been  cross-examined  upon  his  affidavit.  If  the 
itement  of  the  solicitor  is  correct,  the  solicitors  are  entitled 
maintain  their  order. 

I  am  not  prepared,  upon  the  material  before  me,  to  find 
her  that  there  was  or  was  not  an  agreement  This  is  a 
estion  which  the  taxing  officer,  who  will  be  in  a  position 
take  evidence  upon  it,  can  determine.  Upon  the  ordinary 
erence  to  taxation  at  the  instance  of  a  solicitor,  the  ques- 
n  of  retainer  or  no  retainer  is  for  the  determination  of  the 
ing  officer.  I  see  no  reason  why  he  should  not  with  equal 
>priety  determine  this  question  of  agreement  or  no  agree- 
nt.  To  set  aside  the  present  order  would  be  in  effect  to 
e  to  the  client  the  benefit  of  an  alleged  agreement  wihich 
jot  yet  established.  This  I  must  decline  to  do. 
The  ex  parte  order  for  taxation  should,  however,  be  varied 
inserting  a  provision  that  before  proceeding  to  tax  a  solici- 
\9  bill,  the  taxing  officer  shall  inquire  and  determine 
ither  or  not  there  was  an  agreement  binding  upon  the 
ties  that  the  remuneration  for  the  work  in  connection  with 
obtaining  of  a  charter  for  the  Nipissing  Central  Kailway 
ipany,  «md  the  organization  of  the  company,  including 
iamentary  fees,  should  not  exceed  $1,100,  and  that  in  the 
it  of  its  being  found  that  such  an  agreement  was  made, 
taxing  officer  shall  not  proceed  further  under  the  order, 
shall  report  his  finding  upon  such  inquiry;  but  that  in 
event  of  his  finding  that  there  was  no  such  agreement, 
hall  proceed  under  the  order  for  taxation. 
Hie  present  application  will  be  dismissed.  The  costs, 
ever,  will  be  reserved  to  be  disposed  of  by  a  Judge  in 
mbers,  after  the  taxing  officer  shall  have  made  his  report 
*rtificate  upon  the  reference. 
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PERKINS  v. 

Mcdonald  v.  record 

CURRIE  v.  RECORD  F 

Libel — Several  Actions  against  D 
solidatian  —  E.  S.  0,  1S97  cl 
Libels— Trial 


874. 


Appeal  by  defendants  from  oi 

W.  NesWtt,  K.C.,  and  &  0.  Lc 
K.  McKay  and  G.  Grant,  for 


The  Court  (Boyd,  G\,  Mac£ 
the  order  by  diroctmg  that  the  ti 
plaintiff,  to  be  selected  by  that  r. 
in  the  meantime  all  Other  ai'tion; 
further  hearing  of  this  appeal  sfa 
the  actions  selected  has  taken  plat- 
costs  in  the  cause. 


RlDDELL,  J. 


WEEKLY    00 


HALL  v,  BE 


Evidence — J  J  trrrl  Con  flirt — ,1  ppea 
Forgery — Perjurrj — Prosrc  it  f  io  t 

Appeal  by  plaintiff  from  repor 
Bay,  on  various  grounds. 

H.  H,  Dcwart,  1LC,  for  plaint 

H.  D.  Gamble,  for  defendant, 


HALL  v.  BEHRY. 
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Riddell,  J.: — In  this  appeal  counsel  for  both  parties 
tate  that  either  plaintiff  or  defendant  was,  before  the 
llaster,  guilty  of  wilful  and  corrupt  perjury — and  I  fear 
hat  this  statement  must  be  considered  well  founded.  Upon 
he  reference  which  I  directed  to  the  Master  ax  North  Bay. 
he  plaintiff,  a  solicitor  of  the  Court,  produced  a  document 
rhich  he  swore  to  as  signed  by  the  defendant  in  his  presence. 
rhis  the  defendant  denied.  The  effect  of  the  Masters  find- 
rig  is  admitted  to  be  that,  in  his  judgment,  the  defendant's 
iccount  is  the  correct  one.  It  is  a  matter  of  credit  to  be 
:iven  to  the  witnesses,  and  u  according  to  the  well  established 
>ractice  in  Ontario,"  the  Master  is  "  the  final  judge  of  the 
redibility  of  these  witnesses:"  Booth  v.  Katte,  21  S.  C.  R. 
37,  643  ..  .  ;  and  see  Fawcett  v.  Winters,  12  0.  R. 
32;  Muter  v.  Pilling,  9  Q.  B.  D.  736. 

The  plaintiff  upon  this  appeal  relies  upon  a  comparison 
f  the  disputed  signature  with  two  signatures  of  the  defend- 
nt,  the  one  to  a  receipt  and  the  other  to  an  indorsesment 
pon  a  cheque;  but  I  am  unable  to  see  that  his  case  is  at  all 
trengthened  (in  my  judgment  it  is  weakened)  by  such  a  com- 
>arison.  The  evidence  of  the  defendant,  if  one  were  to 
udge  of  it  simply  as  it  appears  in  black  and  white,  might 
axe  been  in  some  instances  more  ingenuous,  but  no  one  who 
as  not  seen  the  witness  can  say  how  far  his  apparent  hesita- 
ion  should  affect  his  credit.  Nothing  is  more  dangerous 
han  for  one  who  has  not  had  the  opportunity  of  seeing  and 
earing  a  witness  to  attempt  to  say  what  weight  should  be 
iven  to  an  apparent  shuffling. 

The  only  other  point  is  whether  the  defendant  was  pre- 
ented  from  doing  certain  work  by  the  plaintiff  or  his  wife, 
'he  witness  says  (Q.  321)  that  the  plaintiff  said  to  the  effect 
that  you  were  not  to  have  your  fence  made  to  look  like  a 
hicken  crop,  but  I  had  better  leave  off  fr/>m  making  it 
ntil  you  saw  Mr.  Berry."  These  words  may  intimate  any- 
hing,  from  a  gentle  suggestion  to  a  truculent  threat,  accord- 
ag  to  the  tone  and  emphasis.  I  cannot  tell.  I  have  only 
be  skeleton,  the  dry  bones  of  the  evidence.  I  have  only  the 
old  type — the  Master  had  the  witness  before  him,  and  he 
ould  and  did  determine  the  real  effect  of  these  words.  He 
as  held  that  this  was  an  order  to  stop  building  the  fence.  It 
ras  open  to  the  Master  so  to  find,  and  I  cannot  interfere. 
Tie  other  matters  are  too  clear  even  for  argument. 

The  appeal  will  be  dismissed  with  costs. 
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Had  I  found  in  an  action  tried 
lias  by  implication  found  here,  tha 
perjury  and  forgery  Of  either  of  tit 
a  prosecution,  as  in  the  recent  ease 
lo  0.  \\\  R,  ft§l,  (The  defendai 
quently  convicted  for  perjury  on  t 
Karnc.j  The  plaintiff  here  is  not 
an  officer  of  the  Court  has  eondem 
the  attention  of  the  Crown  Atton 
drawn  to  the  matter.  It  is  also  ii 
the   I.iiw   Society   of   1'pper  Gonad 


MABSE,  J. 

THIAL, 

COSGRAVE  v.  BANK  ( 

( Um  trm  t — Breach — Bonk — A  greet 
Authority  of  Atjnit  of  Banb 
of  Borrower — Incomplete  Agi 
saw  of — Proof  of  Damage* 

Actios  tor  damages  tor  breach 

advance  money  to  plaint iffs. 

J.  H.  Moss  and  ( -  A.  Moos,  U 
H.a  <>sler\  K.C..  and  Britton 

Mahkk,  J,: — Tie  plaintiffs  unt 
definite,  and  binding  agreement  Q 
ranee  t<>  theni  the  sum  of  $75,000 
plaintiffs,  and  in  default,  of  cmipm'. 

It  is  admitted  thai  in  the  spri: 
agreed  to  make  advances  op  to  $4( 
those  advancec  was  submitted  by 
of  the  Toronto  agency,  to  tie3  bat 
amount  was  sanctioned;  and  part 
The  plaintiffs  my  that  in  July.  \'M 
Kilvert  to  advance  $75,000  in  the 
Mossop  wTas  to  take  Hinds's  (dace. 
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There  is  no  doubt  that  several  interviews  took  place  with 
Mr.  Kilvert.  Mr.  James  Cosgrave  says  that  in  July  he  asked 
Kilvert  to  advance  $125,000,  and  that  the  latter  said  it  was 
a  new  proposition  and  would  have  to  be  submitted  to  the 
directors.  Mr.  Mossop  says  Mr.  Kilvert  said  he  would  have 
to  further  consider  this  proposal,  and,  he  (Mossop)  understood 
this  meant  he  would  have  to  consult  some  other  authority. 
Mr.  Kilvert  says  he  had  no  authority  to  make  the  advance 
they  were  asking  without  the  sanction  of  the  head  office;  that 
he  never  submitted  the  application  to  the  head  office;  and 
was  never  authorized  to  made  the  advance.  This  is  cor- 
roborated by  Mr.  Turnbull,  the  general  manager.  I  think  the 
case  fails  upon  this  ground  alone.  The  plaintiffs  were  deal- 
ing with  an  agent  with  limited  authority,  and  were  expressly 
told  by  the  agent  that  he  could  not  make  the  advance  without 
the  sanction  of  the  directors  or  head  office.  As  the  plaintiffs 
themselves  say,  it  is  thus  incumbent  upon  them  to  shew  that 
the  bank,  through  its  directors  or  proper  authority  at  the 
head  office,  authorized  the  agent  to  make  the  advance;  the 
contrary  of  this  has  been  proved. 

The  case  might  have  been  different  had  there  been  a 
genera]  holding  out  by  the  defendants  of  their  agent  to  make 
agreements  of  the  kind  contended  for  by  the  plaintiffs,  and 
the  agreement  had  been  satisfactorily  proved. 

I  am  not  overlooking  the  fact  that  the  plaintiffs  say  they 
were  led  to  suppose  the  matter  had  been  sanctioned  at  the 
head  office,  when,  as  they  put  it,  the  arrangement  would  go 
through  if  the  plaintiffs  contributed  the  $50,000,  leaving  the 
advance  to  be  $75,000. 

This  is  not  the  case  of  the  plaintiffs  having  the  right  to 
suppose  the  agent  was  not  exceeding  his  authority,  or  there 
being  a  secret  limitation  of  authority,  but  a  case  where  the 
plaintiffs  were  aware  that  no  such  advance  could  be  made  by 
the  agent  without  the  express  sanction  by  the  principal : 
Bowstead  on  Agency,  3rd  ed.,  p.  274. 

In  Forman  v.  The  Liddesdale,  [1900]  A.  C.  190,  it  is 
6aid  that  where  the  plaintiffs  did  not  really  know  the  extent 
of  the  agent's  authority,  it  was  their  business  to  learn  it,  and 
they  were  bound  by  the  restrictions  which  existed  between 
the  principal  and  the  agent.  See  also  Leake  on  Contracts, 
5th  ed.,  p.  347. 

I  think,  in  the  second  place,  that  no  such  completed  ar- 
rangement has  been  proved  as  could  be  enforced,  even  had 
Mr.  Kilvert  authority  to  enter  into  it. 
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11  r.  Auger  Mi*  Yea  n  stated 
that  "lit?  was  satisfied  the  ban 
if  we  did  ours/'  There  was  w 
whether  tin?  bank,  or  (he  I 
Reinhardt,  were  to  be  first  repaid 
the  proceeds  of  the  mortgage.  Mr, 
"no  arrangement  in  a  tie  as  to  whethe 
were  to  be  paid  back  first"  Also: 
Mr.  Cosgrave  said  the  brewers  were 

.  but  Mr,  Kilvert  said  Oothing 
said:  "Something  was  eaid  thai  aft 
pleted  tiny  emiM  mortgage  and  paj 
l.]hties/* 

Mr*  lleinbardt  said:  u  As  in  win 
repaid  first  or  the  brewers,  was  left 
nn 'Jit  was  drawn.  I  expected  an  ag 
when  it  would  be  settled  whether  w 
the  bank/*  And  in  iv-evaminatioi 
agreement  1  spoke  of  would  be  ^  \ 
rest." 

N<>w%  u!l  this  points  to  an  inet 
tween  the  plaintiffs  and  defeodanl 
oi  the  bank  were  materially  interest 
how  the  advances  were  to  be  rape 
waiting  for  a  complete  proposition 
submitting  the  new  requea)  af  I  b 
office.  It  is  trite  thai  later  <m  an 
tweeu  the  plain  tffs  themselves,  ami 
the  hank  was  not  u  party  t<>  it,  and  it 
Kilvert  had  any  knowledge  of  its  eo 

I  have  no  doubt  that  (he  plaintit 
bank  would  make  the  advance,  but  i 
matter  had  never  reached  a  point  u 
the  ne  essarv  information  to  suhm 
detail  to  the  head  olnce. 

The  foregoing  renders  it  ttnneeei 
tion  of  damage;  bat,  bad  an  agreen 
authorities  seem  to  shew  that  the  i 
Viie  difference  between  the  rale  ■ 
and  the  rate  the  plaintiffs  would  I 
money  elsewhere,  ,  .  .  Mennie 
Fletcher  v.  Taylenr,  i:  C.  B.  2l\ 
Hamilton,  25  O.  F.  64,  S2  A,  K,  41 
African  Territories  Limited  v.  Walli 
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can  be  regarded  as  an  authority  for  the  plaintiffs'  contention, 
although  there  are  some  expressions  of  opinion  that  some 
torm  of  special  damage  might  be  recovered.  See  Bahama 
Sisal  Plantation  Co.  v.  Griffin,  14  Times  L.  R.  139,  where  the 
South  African  case  was  cited. 

In  any  event  it  was  not  shewn  that  the  plaintiffs  could  not 
in  February,  1907,  have  obtained  the  money  elsewhere,  had 
united  and  persistent  effort  been  made.  It  was  then  that  the 
plaintiffs  knew  that  the  bank  would  not  make  the  advance, 
ind  the  reason  for  the  plantiffs  not  being  able  to  obtain  the 
money  in  August  was  because  of  the  changed  conditions  of 
the  money  market;  the  like  conditions  did  not  exist  in 
February. 

The  plaintiffs  are  in  this  additional  dfficulty  on  the  ques- 
ion  of  damages.  They  say  the  agreement  was  that  the  bank 
*as  to  make  the  advance  at  "  current  rates;"  this  would  mean 
in  increase  from  time  to  time  upon  renewals,  if  the  rate  of 
liscount  advanced;  so  if  the  plaintiffs  had  made  application 
or  and  obtained  the  money  elsewhere,  at  or  about  the  time 
he  bank  refused  to  make  the  advances,  the  rate  payable  by 
hem  elsewhere  would  have  been  the  same  rate  the  bank 
rould  have  been  entitled  to  charge,  and  so  there  would  have 
een  no  damage. 

I  think  the  plaintiffs'  case  fails,  and  the  action  must  be 
ismissed  with  costs. 


December  3rd,  1907. 

divisional  court. 

CUMMINGS  v.  DOEL. 

7endor  and  Purchaser — Contract  for  Sale  of  Land — Com- 
pletion of  Houses  by  Vendor — Purchaser  to  have  Right, 
on  Default  of  Vendor,  to  Complete  and  Deduct  Price 
from  Balance  of  Purchase  Money — Payment  of  Balance 
of  Cadh — Refusal  of  Purchaser  to  Deliver  Mortgage  for 
Part  of  Price,  Houses  being  Incomplete — Action  for 
Declaration  of  Rights — Mandatory  Order  for  Delivery 
of  Mortgage — Lien — Costs. 

Appeal  by  defendant  from  judgment  of  Britton,  J., 
afe  331. 
T.  D.  Delamere,  K.C.,  for  defendant. 
A.  B.  Armstrong,  for  plaintiff. 


0$Q  Tilt:  Off  TARE®  MEEK  I A 

The  Court  (Boyd,  C,  HaG£I 

tho  judgment  by  inserting  a  declar 
lien  for  the  amount  due  in  r- 

ig  Bseditained  how  much,  if  anyt 
respect  of  the  work  alleged  not  to  1 
the  agreement  of  30th  October,  IS 
be  deliverer]  until  that  is  asoertai 
Master.     Further  directions  and  c<>; 


Cart  weight*  Master. 

chambers. 

CURRY   t4   WSAM   1TB 

Pleading — Statement  of  Clmtn — In 

of  Tried  other  fiwi  that  Xante* 

SOT  hy  Taking  Proceedings 

Motion  by  defendant*  in  an  act: 
a*  irregular  the  part  of  the  state  me 
Toronto  as  the  place  of  trial,  the  pi 
of  summons  named  Cayuga  as  the  p 

E.  G*  Long,  for  defendants. 
GiJeon  Grant  for  plaintiff. 

The  Master: — Whether  in  sucl 
claim  is  irregular  is  one  on  which  s 
exists.     The  point  has  never  been  i 
referred  to  in  Town  of  OakviUe  v. 
and  in  deedy  v,  Wabash  K.  R   0$. 

If  such  a  variance  is  to  be  cons 
should  be  moved  against  at  once,  a* 
ing&  would  be  a  waiver.  Here  thci 
step  taken  by  the  motion  to  eoneol 
the  Divisional  Court.  The  steteis 
due  on  or  before  15th  November,  at 
again  on  22nd  November,  time  ws 
solicitor  for  defendants  consenting 
triah  W  that  plaintiff  should  not  b 
ary  sittings  u  in  case  any  of  the  eas 
This  could  only  refer  to  a  trial  at  ' 


RE   HJSWAHtt'8   TltltiTS. 


mi 


In  these  circumstance^  I  follow  my  decision  in  Geedy 
v.  Wabash  Rt  E.  Co.,  supra,  and  dismiss  the  motion  without 
costs. 

I  venture  to  repeat  what  I  said  in  Geedy Ja  ease,  that  it 
would  save  trouble  if  there  was  no  place  of  trial  named  un- 
less the  writ  is  specially  indorsed.  It  ia  only  named  then 
because,  if  a  defendant  avails  himself  of  Rule  171,  there 
would  be  no  other  way  for  the  plaintiff  to  comply  with  Rule 
539.  See  Segsworth  v.  McKinnon,  19  P.  R.  178.  If  this 
action  ia  not  tried  at  the  Toronto  January  sittings,  the  de- 
fendants can  move  to  have  the  venue  changed  to  Cayuga, 
if  oo  advised,  notwithstanding  the  order  now  made. 


BlDDELL,    J. 


December  4th,  1907. 


CHAMBERS. 


Re  SEWARD'S  TRUSTS. 


Trusts  and  Trustees — Trust  Estate — Expenditure  of  Princi- 
pal on  Repairs— Consent  of  Beneficiaries — Leave  of 
Court* 


Motion  by  the  Toronto  General  Trusts  Corporation,  trus- 
eos,  for  an  order  authorizing  the  expenditure  of  part  of  the 
principal  of  the  trust  estate  in  repairs. 

J.  T.  Small,  for  the  trustees. 

Riddell,  J. :— By  deed  of  13th  May,  1857,  J.  G,  conveyed 
o  certain  trustees  certain  mortgages  in  the  deed  of  convey- 
mce  mentioned.  By  this  deed  the  trustees  were  given  the 
jower  to  use  such  part  of  the  proceeds  of  the  said  mort- 
gages as  they  thought  fit  in  purchasing-  real  estate  and  also 
o  sell  real  estate  so  bought,  and  invest  the  proceed?.  All  the 
irincipal  moneys  and  the  real  estate  were  to  be  held  by  the 
rustees;  upon  trail  to  pay  the  interest,  dividends,  and  pro- 
its  half-yearly  to  J.  0.  H.  for  the  joint  lives  of  himself 
nd  wife;  in  case  she  survive  him,  then  to  her  for  life,  and 
t  her  death  to  their  children  then  surviving,  in  such  shares 
nd  according  to  conditions,  etc,  to  be  made  by  J.  0.  H, 
nd  his  wife;  in  default  of  such  appointment,  then  accord- 
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ing  to  appointment  of  the  widow, 
equally;  if  no  child  survive,  then 
appoint,  and,  in  default  of  u  will,  be 
Statute  of  Distributions  to  her  per 
■s'iain  real  estate,  with  a  hot 
the  trustees,  and  it  is  now  desired 
be  expended  by  the  successors  of  th 
in  repairing  the  house.  J.  0.  H,  U 
living,  and  there  are  7  children  of 

An  application  is  made  to  the  ' 
$3,000  of  the  principal  money  in  si 
that  the  widow  and  all  the  children 
they  should  file  a  formal  consent, 
which  any  one  could  complain  woul 
children  before  the  widow,  an  event 
improbable. 

In  the  facts  of  this  ease,  as  in 
affidavits  tiled,  I  think  a  case  lias  be 
the  authorities  referred  to  in  Lewu 
573,  to  which  reference  may  be  ma 

Tiic  trustees  will  have  their  cosi 


lilDDELL,    J* 


TRIAL, 


WEBB  t.  ROBI 

Vendor  and  Purchaser — Contrast  ft 
presentations  by  Vendor  Indncin 
— Approbation   after  Disco  verif 
Damages  fur  Dr<at — Possession 


Art  ion  by  vendor  for  a  declaral 
fendant's  rights  under  an  agreetnei 
defendant  for  sale  and  purchase  of  1 
session,  mesne  profits,  etc.  Countei 
rescission  and  damages, 

J.  B.  Clarke,  E.G.,  and  C.  3*1 
4*  J.  Anderson,  Toronto  Juneti* 


WKBB  v.   ROBUKTS.  963 

Riddell,  J.: — The  plaintiff,  with  some  assistance,  had, 
in  the  vicinity  of  Toronto,  built  a  cottage,  himself  appar- 
ently the  carpenter.  The  wife  of  the  defendant,  an  English- 
man who  had  been  in  this  country  but  a  short  time,  seeing 
an  advertisement  ...  of  this  cottage  for  sale,  and  think- 
ing that  it  would  answer  the  requirements  of  her  husband 
and  herself,  went  to  the  plaintiff  about  it.  The  plaintiff 
represented  to  the  defendant's  wife,  and  afterwards  to  the 
defendant  and  his  wife  together,  that  the  house  was  a  well 
built  house,  built  after  the  old  English  style,  and  not  jacked 
up  like  houses  in  this  country,  that  it  was  of  good  workman- 
ship and  double-boarded  on  the  outside,  and  warm  and 
comfortable.  He  added  that  the  place  was  "  a  little  Eden." 
He  told  them  also  that  they  might  trust  a  brother  English- 
man. Some  statements  were  made  as  to  the  title,  which  I  do 
not  think  it  necessary  to  set  out. 

Although  the  wife  did  make  a  casual  inspection  of  the 
property,  it  is  apparent,  and  I  find  as  a  fact,  that  the  con- 
tract was  entered  into  upon  the  strength  of  the  plaintiff's 
representations.  The  very  assurance  that  they  might  trust 
a  fellow  countryman,  instead  of  acting  as  a  danger  signal, 
as  it  would  to  those  more  experienced  in  the  world's  ways, 
seems  to  have  prevented*  the  defendant  and  his  wife  from 
having  any  suspicions. 

A  written  contract  was  entered  into  on  22nd  April,  1907, 
between  the  plaintiff  and  defendant,  for  sale  of  the  property 
for  $1,400,  $125  in  cash  and  $10  on  the  22nd  day  of  each 
month  until  22nd  May,  1917,  and  $15  on  22nd  June,  1917, 
interest  on  unpaid  portion -of  purchase  money  to  be  paid 
quarterly  on  every  22nd  day  of  July,  October,  January,  and 
April,  until  the  whole  should  be  paid.  Possession  was  to  be 
given  at  once,  and  as  soon  as  the  purchase  money  and  interest 
should  be  paid  the  plaintiff  was  to  convey  the  property.  It 
was  further  provided  that  time  should  be  of  the  essence  of 
the  agreement,  and,  unless  the  amounts  should  be  punctually 
paid,  all  payments  made  should  be  forfeited  and  all  rights 
of  the  defendant  should  cease  and  determine  and  the  plain- 
tiff be  at  liberty  to  enter  and  lease  or  sell  without  accounting 
to  the  defendant — but  that  such  entry  or  lease  or  resale 
should  not  impair  the  right  of  the  plaintiff  to  enforce  the 
covenant   for  payment. 

The  defendant  made  the  down  payment  of  $175,  and 
took  possession  of  his  purchase.  He  soon  found  that  it  was 
lot  at  all  what  he  had  been  led  to  believe.    It  was  not  well 
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built.     I  have  no  evidence  as  to  what  was  meant  by  "old 
English  style/'  but  clearly  the  parties  understood   by  that 
something  better  than  our  modern  Canadian  style — and  the 
fact  is  that  the  house  was  not  better,  but,  if  anything,  worse 
than  the  ordinary  Canadian  house  of  the  kind,  and   it  was 
"jacked  up."     The  workmanship  was  not  good  (the  plain- 
tiff seems  to  have  been  an  amateur  carpenter) ;  the  house  was 
not  double-boarded  on  the  outside,  and  it  was  not  warm  and 
comfortable.     .     .     .     All    these    defects    became    apparent 
from  time  to  time,  but  the  defendant,  instead'  of  throwing 
up  his  purchase,  went  on  and  paid  the  instalments  due  22nd 
May,  $10,  22nd  June,  $15,  and  $22nd  July,  $10,  and  inter- 
est, $18.    Beiore  this  last  mentioned  day  the  defendant  and 
his  wife  were  aware  of  all  the  faults  of  the  house  and  of 
the  falsity  of  all  the  misrepresentations  of  the  plaintiff.    On 
that  day,  upon  paying  the  plaintiff  the  instalment  of  prin- 
cipal and  interest,  the  defendant  told  the  plaintiff  that  the 
house  was  not  double-boarded  on  the  outside,  and  he  (plain- 
tiff)  said  that  if  they  used  felt  paper,  the  defect  could  be 
remedied.    The  defendant  paid  the  instalment,  having  made 
up  his  mind  to  take  his  chance  of  the  remedy  suggested  by 
the  plaintiff  being  effective.     It  did  not  so  prove — the  de- 
fendant changed  his  mind' — and  on  the  22nd  August  coming 
round,  he  refused  to  pay  the  instalment  then  due,  but  con- 
tinued to  hold  possession,  lest  he  should  lose  the  money  he 
had  paid,  including  the  $20  or  $30  he  had  put  on  in  repairs. 
This  action  was  brought  on  5th  September.     The  plain- 
tiff's pleading  set  out  the  agreement  and  the  payment  by 
the  defendant,  but  added  that  when  the  instalment  became 
due  on  22nd  August,  "the  defendant  neglected  and  refused 
.     .     to  pay  the  same,  whereby  all  the  said  payments  made 
by  the  defendant     .     .     .     became  forfeited  to  the  plaintiff 
.     .     .     and  the  plaintiff  became  and  is  entitled  to     .     .    . 
take  possession     .     .     .     but  the  defendant  refuses  to  deliver 
up  possession     .     .      "    And  the  plaintiff  claims  possession, 
$15  a  month  for  use  and  occupation  since  22nd  July,  and 
general  relief.     The  defendant  pleads  misrepresentation  and 
fraud  on  the  part  of  the  plaintiff,  and  claims  rescission  of 
the  agreement,  return  of  his  purchase  money,  and  general 
relief. 

At  the  trial  (the  defendant  still  insisting  upon  and  re- 
taining possession)  I  found  the  facts  I  have  already  set  out 
and  others,  and  these  findings  may  be  referred  to. 


WEBB  v.  ROBERTS. 

Had  it  not  been  for  the  conduct  of  the 
tinuing  his  payments  and  his  occupation  af tei 
aware  of  the  falsity  of  the  representations  : 
induce — and  which  did  induce — him  to  execu 
there  can  be  no  doubt  that  he  would  have  1 
rescission.     "  Where  representations  are  ma< 
to  the  nature  and  character  of  property  whk 
the  subject  of  purchase,  affecting  the  value  oi 
and  those  representations  afterwards  turn  ot 
rect  and  false,  to  the  knowledge  of  the  party 
a  foundation  is  laid  for  maintaining  an  acti 
of  common  law  to  recover  damages  for  the  < 
tised :  and  in  a  court  of  equity  a  foundation  i 
ting  aside  the  contract  which  was  founded  upo 
Lord  Lyndhurst  in  Attwood  v.  Stuart,  6  CI.  4 
Directors  and  C.  R.  Co.   Venezuela  v.  Kisch,  1 
99,  121. 

T  find  fraud  in  all  the  representations  j:».  d 
as  to  the  house  being  warm  and  comfortable, 
the  delay  would  not  deprive  the  defendant  of 
rescind:  Erlanger  v.  New  Sombrero  Phosphate 
Cas.  1218;  Clough  v.  London  and  North  Westei 
L.  R.  7  T?x.  26 ;  Morrison  v.  Universal  Marine  1 
L.  R.  8  Ex.   197. 

The  plaintiff,  however,  contends  that,  with 
edge  of  all  the  facts,  the  defendant  elected 
contract,  manifesting  this  election  by  paying  tl 
due  22nd  July,  and  going  on  repairing  and  "  fi 
house  in  a  manner  which  he  thought  would  resi 
it  satisfactory.     If  a  party,  "knowing  of  the 
"'  to  treat  the  transaction  as  a  contract,  he  lose 
rescinding  it:"  Campbell  v.  Fleming,  1  A.  &  E 
the  discovery  of  a  new  ground  for  rescission  d< 
this  right  so  lost:  S.  C,  at  p.  42;  Walton  v.  S 
R.  213. 

So  that,  even  if  it  should  be  considered  t\ 
eentation  that  the  house  was  warm  and  comfoi 
on  22nd  July  been  demonstrated  to  the  defen 
false,  he  would  not,  upon  this  being  proved,  i 
right  to  rescind  if  it  had  once  gone.  Moreover, 
that  the  last  mentioned  representation  was  in 

VOL.  X.   O.W.R.   NO.   29—66 
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lent,  though  I  do  find  it  was  a  m 
misrepresentation,  as  I  think  this  w« 
for  rescission:  Shurie  v.  White,  12 
773,  and  cases  ?ited,  especially  12  ( 

I  cannot  look  upon  the  acts  of 
the  instalment  due  on  22nd  July, 
the  house  and  repairing  it  to  suit  h: 
than  unequivocal  acts  of  ratificatioi 
tion  of  the  voidable  contract.  The 
Bary  in  order  that  there  shall  be  a 
procured  by  fraud  and  the  like  is  la 
"You  must  have  full  knowledge  o 
execute  the  act  of  confirmation:"  £ 
30  L.  J.  N.  S.  Ch.  838,  842.  "  A  v, 
tional)  act  with  knowledge :"  Darnlej 
36  L.  J.  N.  S.  Ch.  404.  There  mi 
all  the  facts,  full  knowledge  of  \ 
arising  out  of  those  facts,  and  an  a 
undue  influence  by  means  of  whicl 
tised :"  Moxon  v.  Payne,  L.  R.  3  CI 
it  is  considered,  as  good  sense  requi; 
man  can  be  held  by  any  act  of  his  1 
he  was  fully  aware  at  the  time,  no1 
which  the  defect  of  title  depends,  bi 
point  of  law:"  Cockerell  v.  Cholmel 
To  have  any  effect  or  validity  . 
that  the  party  was  fully  acquainted 
knew  the  transaction  to  be  impeach 
to  confirm,  and  with  this  knowledge 
he  freely  and  spontaneously  execute 
Trendenditch,  2  B.  &  B.  304,  317. 

[Reference  also  to  Murray  v.  Pal 
486.] 

But,  applying  any  of  these  tests 
sider  what  was  done  by  the  defend* 
equivocal    acts    of   ratification — adc 


[Bernard  v.  Riendeau,  31  S.  C. 

Here  there  was  no  repudiation, 
I  think,  a  complete  ratification  by  1 
knowledge  and    intending    to    ratif; 
changed  his  mind  makes  his  case  i 
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m  22ud  July,  and  when  going  on  with  his  repairs.  I  think, 
here  fore,  the  contract  is  binding  and  is  not  to  be  rescinded. 
TTiat  decision  does  not,  however,  dispose  of  the  case. 
^  common  law  action  lies  for  deceit  inducing  any  one  to 
rater  into  a  contract,  and  may  be  pursued  though  the  con- 
ract  is  not — or  cannot  be — rescinded.  Here  there  was  deceit 
nduHng  the  contract,  and1  the  defendant  is  entitled  to  such 
lamages  as  he  can  shew  resulted  from  his  entering  into  the 
ontracL    By  entering  into  the  contract  he  has  been  induced 

0  pay  certain  suras  of  money  to  the  plaintiff.  Not  having 
arried  out  his  contract,  he  cannot  claim  the  difference  in 
alue  between  the  property  as  it  should  have  been  and  as  it 
s — he  has  disabled  himself  from  taking  that  remedy;  and 
he  contract  provides  that  money  paid  thereunder  shall  be 
orfeited,  and'  so  cannot  be  recovered  back  by  an  action  on 
he  contract.  Rut  why  should  damages  not  be  given  to  the 
efendant  for  being  induced  to  enter  into  such  a  contract. 

do  not  see  any  reason.  .  .  . 
[Reference  to  Pearson  v.  Dublin,  [1907]  A.  C.  351.] 
The  damages  are  the  amount  of  money  he  has  paid,  less 
ie  value  he  has  had  under  the  contract,  that  is,  the  value 
f  the  property  for  occupation  purposes.  That  I  fix  at 
10  per  month  for  the  time  the  defendant  was  in  posses- 
ion. (I  am  informed  that  he  has  now  given  up  possession*) 
Ixcept  by  consent  T  can  deal  with  this  value  only  up  to 
ie  time  of  the  trial — but,  if  both  parties  consent,  I  fix 
ie  same-  amount  during  the  whole  period,  of  the  defendant's 
?cupancy,     The  plaintiff  being  under  the  contract  entitled 

1  retain  the  money  paid,  and  the  defendant  to  recover  the 
irae  amount  back  for  damages  for  deceit,  together  with  the 
20  paid  by  him  for  repairs,  less  the  value  he  has  received 
»r  the  occupation  of  the  property,  the  result  is  the  same  as 
tough  it  should  be  ordered  that  the  plaintiff  return  the 
nount  paid  him,  less  rent  at  $10  per  month,  the  sum  of 
>0  being  allowed  on  the  rent. 

The  result  financially  is  the  same  as  though  the  defendant 
id  succeeded  upon  the  claim  for  rescission;  had  I  thought 
at  that  claim  should  succeed,  I  should  have  given  no  costs 

either  party;  and,  in  the  result  I  have  arrived  at,  T  think 
>  costs  should  be  given. 


1  , 
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TfilAX, 

ROBERTSON  v.  RO 

Landlord  tmd  Teiumi    -Action  f<. 

Land — Reservation  of  *'  Life  In 
PonetHon  Q&  upaHon  Rent 
Rights  of  Executors  of  Grantor 

Action  to  recover  $2,400  for  a 
and  occupation  of  the  east  half  of 
man  of  South  Monaghan. 

A.  l\  Poussetu\  K.O.,  and  L 
for  plaintiffs 

F.  D,  Kerr,  Peterborough,  for  i 


Mabbb,   J.:— On   2nd   May,    IE 
veyed  the  lot  in  question  to  his  & 
the  expressed  cOBsideratioD  b 
The  habendum  in  the  deed,  al 
portion*  contains  the  following:  * 
life  interest  therein  of  the  Mid 
part,"     On    the  same   day    Williar 
a  mortgage  of  the  hinds  to  hi* 
Ann  Robertson,  for  $3,000,  payabl 
years,  bearing  interest  at  4  per  c 
and   at   the   same    time   gave    thei 
$1,000.    The  father  gave  up  possess 
stock  to  the  son,  who  had  just  m 
time  was  worth  about  |5,000,     Tin 
the  stock  consisted  of  or  its  value. 
26th   September,  1306;  and   the  c 
Robertson,  is  his  widow  and  admiiii 
on  12th  January,  1907,  and  the  p 
Mary  Ann  Robertson,  are  his  execr 
having  been  granted  to  them  on  I 
will  is  dated  28th  May,  190*,  and 
testator  is  given  to  the  daughters 
is  no  direction  as  to  payment  of  de 
penses. 
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On  2nd  May,  1898,  the  daughters,  by  a  document  under 
?al,  ''granted  and  released"  to  the  defendant,  in  consid- 
ration  of  the  aforesaid  $4,000,  represented  by  the  mortgage 
od  promissory  note,  "  all  right,  title,  interest,  claim  and 
emand  whatsoever,  both  at  law  and  in  equity  or  otherwise 
awsoever,  and  whether  in  possession  or  expectancy,  and 
hether  as  legatees,  heirs-at-Iaw,  or  otherwise  howsoever, 
f  them  or  either  of  them,  of,  in,  to,  or  out  of  the  real  and 
jrsonal  estate  of  their  fattier." 

The  father  had  no  estate  of  any  kind  whatsoever  at  the 
ite  of  his  death,  unless  he  was  entitled1  to  be  paid  some  sum 

rent  or  for  use  and  occupation  of  these  lands  by  his  son. 

After  the  death  of  the  son,  his  widow,  the  defendant,  left 
e  farm,  leasing  it  to  a  tenant;  and  some  one  on  behalf 

the  father — it  did  not  appear  whether  by  his  personal  dir- 
tion  or  not — gave  notice  to  the  tenant  to  pay  rent  to  him, 
Ld,  without  the  knowledge  of  the  defendant,  the  tenant  did 
ake  some  payments,  and  since  the  father's  death  made 
yments  to  the  plaintiffs;  the  amount  of  such  payments 
es  not  appear. 

During  the  life  of  the  son  the  father  never  made  any  de- 
uad  of  any  kind  upon  him  for  the  payment  of  rent  or  for 
b  and  occupation;  they  were  living  upon  friendly  terms, 
i  father  frequently  visiting  at  the  farm,  and  being  always 
Icomed  to  come  and  go  as  he  pleased,  but  in  no  sense  did 

permanently  reside  there.  The  son's  widow  says  the  farm 
>ck  and  grain  on  the  farm  at  the  time  the  father  left  be- 
iged  to  her  husband,  but  the  written  agreement  made  at 
i  time  seemed  to  treat  the  farm  stock  as  belonging  to  the 
her.     .     *     . 

It  was  stated  at  the  trial  that  at  the  time  the  father  died 

was  indebted  to  two  banks,  but  no  evidence  was  given  as 

the  amount  or  the  circumstances  connected  with  these 
bilities,  and,  for  all  that  appears,  it  may  have  been  as  in- 
^ser  for  the  daughters.  It  was  also  said  that  the  funeral 
tenses  have  not  been  .paid.  The  father's  will  gives  the 
ate  to  the  plaintiffs,  "provided"  they  pay  the  funeral 
lenses.  The  son  paid  the  $4,000  to  his  sisters  in  con- 
eration  for  the  release  they  executed,  and  in  all  respects 
filled  his  part  of  the  agreement. 

It  is  clear,  I  think,  that  the  plaintiffs  are  not  entitled 
recover  anything  from  the  defendant  for  their  personal 
lefit.     As  "legatees"  of  their  father  they  released  the 
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aon*    The  $4,000  paid  to  thern  was 

sent  and  future  interest  in  the  lai 

order  the  son,  or  his  estate,  now  tc 

to  these  plaintiffs  would  be  absurd 

It  was  contended  that  they  had 

the  interest  of  these  alleged  credil 

there  is  no  sufficient  evidence  of  tr 

these  creditors — no  claims  were  j 

than,  in  n  general  way,  that  thei 

to  the  banks  by  the  father.    Again, 

effect  of  the  reservation  of  a  "  li: 

for  the  father's  benefit?    What  is 

clearly  not  intended  that  the  son  i 

of  the  farm  to  the  father,  and  in 

and  interest  to  the  sisters..    There 

action  from  which  it  can  be  assi 

were  placing  themselves  in  the  pos 

ant;  all  the  circumstances  lead  to 

Nor  is  tlif re  anything  to  lead  to  1 

was  to  pay  for  the  use  and  occup 

interest"  I  do  not  think  has  at 

"life  estate"    A  right  to  live  in 

3  rooms  during  his  life,  might  ha 

in  the  father;  it  is  impossible  to  f 

equivalent  of  this  doubtful  "  intere 

acted  anything,  and  how  can  it  be 

of  both   the  principal  parties  to 

Court  should  step  in  and  say  they 

the  full  rental  of  the  lands,  and  if 

then  what  part  should  be  paid  ?    1 

ing  any  sum  whatever;  certainly,  : 

it  should  not  be  more  than  suffic 

and  no  evidence  has  been  given  a* 

is  clearly  inequitable  that  the  plai 

expense  of  the  son's  estate.     I  d 

claim  that  can  be  reached  in  thi 

for  creditors,  even  had  the  existent 

sufficient  exactness. 

The  action  must  be  dismissed 
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GILLIES  BROTHERS  CO.  LIMITED  v.  TEM1SKAM- 
IHG  AND  NORTHERN  ONTARIO  RAILWAY  COM- 
MISSION (No.  1), 

Timber — Destruction  by  Fire — Crown  -  Lands — Timber 
Licence — -Renewal — Expiry  of  License— Timber  Vested 
in  Crown — Action  by  Licensees  for  Damages  for  Negli- 
gence in  Operation  of  Railway. 

Action  for  damages  for  timber  burnt  upon  the  limits  of 
plaintiffs,  as  alleged,  by  reason  of  the  negligence  of  the 
defendants,  in  1905- 

K  R  B.  Johnston,  K.C.,  and  R*  McKay,  {'or  plaintiff** 
D.  E.  Thomson,  K,C„  and  A.  J.  Thomson,  for  defendants. 

MacMahon,  J.:— The  writ  of  summons  was  issued  on 
STth  December,  1905. 

On  24th  September,  1907,  an  order  was  made  by  consent 
of  the  parti es  whereby  John  J.  MaeCraken,  executor  of  the 
will  of  Mrs.  Lumsden,  who  was  executrix  of  the  will  of 
Alexander  Lumsden,  deceased,  and  John  R.  Booth  were 
added  as  parties  plaintiffs,  on  the  terms,  as  to  the  right  or 
claim  of  the  added  plaintiffs,  that  the  action  should  be  deemed 
to  have  been  commenced  on  the  date  of  their  being  added 
as  parties,  and  that  there  should  be  open  to  the  defendants, 
as  against  such  added  plaintiffs,  all  defences  which  would 
have  been  available  to  the  defendants  had  the  action  been 
brought  on  the  date  of  the  adding  of  these  plaintiffs. 

The  plaintiffs  were  the  owners  of  what  has  been  called 
H  the  Gillies  timber  limit"  consisting  of  50  square  miles 
on  the  Montreal  river  in  the  rear  of  Lake  Tomiskaming. 

The  license  for  that  limit  was  first  issued  in  January, 
1867,  to  D.  T.  Brown;  then  by  several  mesne  transfers 
acquired  by  Gillies  Brothers  in  1882,  and  continued  to  be 
issued  to  them  up  to  the  season  1899-1900,  when  it  was 
transferred  to  the  Gilnes  Brothers  Company  Limited,  and 
the  license  was  issued  in  the  company's  name  down  to  the 
season  of  1906-7. 
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This  limit  the  plaintiffs  sold  in  Feb 
A  license  was  first  issued  to  the  lat 
and  John  B.  Booth  in  1878  for  beri 
Montreal  river,  containing  100  square 
the  Gillies  limit  to  the  south-east.  Di 
ander  Lumsden  the  license  was  each  i 
ander  Lumsden  and  John  E.  Bool 
Lumsden's  death  the  licenses  were  issue* 
of  the  late  Alexander  Lumsden  and  J 
the  evidence  at  the  trial  it  is  referred 
and  Booth  limit." 

By  an  agreement  dated  15th  Febru; 
that  Margaret  Lumsden,  the  executrix 
Lumsden,  holds  an  undivided  two-thii 
limit  known  as  berth  33,  situated  on  th 
taining  100  square  miles;  and  she  ur 
undivided  one-third  interest  held  by  J< 
and  transferred  to  her,  and  she  agrees 
to  the  plaintiff  for  $515,000.  The  t 
fully  set  out  in  the  agreement,  th 
$123,333,  being  payable  in  3  years  fr 
ment;  and  fhe  buyers  have  the  right  to 
cut  the  timber  from  the  date  of  the  a 
(Mrs.  Lumsden)  is  to  hold  the  license  ii 
till  fully  paid  the  whole  amount  of  the 
Both  the  Gillies  limit  and  the  Lun 
extend  for  a  considerable  distance  aloi 
operated  by  the  defendants,  the  railw 
limits. 

Paragraph  9a  of  the  statement  of  < 
defendants  were  guilty  of  negligence  i 
the  accumulation  of  cut  timber,  brush 
flammables,  to  remain  upon  the  right 
and  failed  to  keep  the  same  clear  so  as 
starting  or  spreading  on  and  from  the 
is  also  charged  that  the  defendants  in 
railway  caused  fire  to  be  set  to  the  timl 
perty  of  the  plaintiffs,  on  the  said  limi 
and  July,  1905,  whereby  a  large  quai 
property  was  burned    and    otherwise 

[The  learned  Judge  made  a  full  syi 
and  proceeded: — 1 
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1  find  it  was  by  reason  of  the  fuiluru  of  the  defendants 
lo  remove  the  combustible  material  from  the  railway  lands 
rhat  sparks  from  the  mil  way  engines  of  the  defendants 
-aimed  the  fires  which  resulted  in  the  destruction  of  the  tim- 
ber on  the  said  limits  at  mile  92  on  30th  May,  at  mile  CJ0  on 
t>th  June,  and  at  mile  96  on  1st  July,  1905. 

By  the  Crown  Timber  Act,  R.  S.  0,  1897  eh,  32,  sec.  3. 
mb-sec,  1,  it  is  provided  that  the  licenses  shall  describe  the 
ami-  upiin  which  the  timber  may  be  cut,  and  shaft  confer  for 
lie  time  being  on  the  nominee  the  right  to  take  and  keep 
aclusive  possession  of  the  lands  so  described,  subject  to  such 
emulations  and  restrictions  as  may  be  established;  and,  by 
ub-see.  2,  the  licenses  shall  vest  in  the  holders  thereof  all 
rghts  of  property  whatsoever  in  all  trees,  timber,  and  lumber 
ut  within  the  limits  of  the  license  during  the  term  thereof, 

tc. 

By  clause  11  of  the  Crown  timber  regulations  of  April, 
86-3,  H  all  timber  licenses  are  to  expire  on  the  30th  of  April 
ext  after  the  date  thereof,  and  all  renewals  are  to  be  ap- 
lied  for  and  issued  before  the  1st  of  July  Following  the  ex- 
iration  of  the  last  preceding  license,  in  default  whereof  the 
ght  to  renewal  shall  cease,  and  the  berth  or  berths  shall 
i  treated  as  forfeited." 

*  12,  No  renewal  of  any  license  shall  be  granted  unless 

td  until  the  ground  rent     .     ,     and  all  dues  to  the  Crown 

t  timber,  saw  logs,  or  other  lumber  cut  under  and  by  virtue 

any  license  other  Ihan  the  last  preceding,  shall  have  heen 

st  paid/" 

An  order  in  council  passed  on  17th  November,  1898, 
ovided:  "Whenever  such  ground  rent  may  have  remained 
paid  for  3  years  from  the  date  of  the  expiry  of  the  last 
ense  issued  or  renewed,  the  Minister  .  ,  .  may  de- 
re  such  berth,  or  berths  forfeited,  and  thereupon  the  right 
renewal  of  the  license  to  the  same  shall  cease." 

The  1-i censes  give  to  the  licensees  full  power  to  cut  the 
iber  described  therein  upon  the  location  from  the  date 
reoi   to  30th  April,  and  no  longer. 

On  30th  June,  1905,  E.  J.  Darby,  the  Crown  timber 
nt  at  Ottawa  (within  whose  district  plaintiffs'  limits  are) 
ite  to  the  plaintiffs  acknowledging  receipt  of  cheque  "  for 
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$1,641,  amount  for  renewal  of  groun 
your  license  for  current  season,"  and  \ 
due  by  them  for  timber  dues,  u  and  co 
stands  against  you  in  the  books  here 
of  your  licenses  for  current  season/* 

The  plaintiffs  on  3rd  July,  1905,  p 
license  for  the  Gillies  timber  limit  sh 
within  a  few  days  thereafter.  The  grc 
den  and  Booth  limit  was  not  paid  unt 
the  license  was  then  sent  from  the  ( 
nature  by  the  Commissioner,  but  was 
13th  December,  1905. 

Althougb  the  plaintiffs  might  hai 
of  the  licenses  for  the  season  of  1905-6, 
of  the  limits  until  payment  of  the  grc 
remaining  unpaid  for  timber  dues, 
right  to  cut  the  timber  on  the  Gill 
after  3rd  July,  1905,  when  such  payn 
6th  July  in  respect  of  the  Lumsden  i 
they  would  be  entitled  to  renewals  of 

[Reference  to  Mc Arthur  v.  ^ori 
B.  W.  Co.,  15  0.  K.  at  p.  737,  17 
Mowat,  Attorney-General,  in  reportn 
Scott  Estate  in  1876,  Sessional  Paper; 
IV.,  1876,  p.  8;  Smylic  v.  The  Quee 
188.] 

As  the  statute  gives  no  right  to  the 
the  Crow|i  could,  on  30th  April,  in  a 
licenses  and  withdraw  the  limits  alto 
sing  area,  notwithstanding  the  order  ii 
1898. 

There  were  no  licenses  in  existence 
occurred  for  which  damages  are  clain 
the  timber  while  standing  belonged  1 
plaintiffs'  right  to  cut  wfcs  only  duri] 
spective  licenses,  and  there  being  nc 
cannot  recover. 

Action   dismissed  with  costs. 
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Mahon,  J.  December  4th,  1907. 

TRIAL. 

LIES  BROTHERS  CO.  LIMITED  v.  TEMISKAM* 
NG  AND  NORTHERN  ONTARIO  RAILWAY  COM- 
flSSION  (No.  2). 

m — Government  Railway — Liability  for  Nonfeasance — 
Destruction  of  Timber — Negligence. 

Lction  for  damages  for  timber  burnt  upon  the  limits 
laintiffs,  as  alleged,  by  reason  of  negligence  of  defend- 
in  1906. 

I.  F.  B.  Johnston,  K.C.,  and  R.  McKay,  for  plaintiffs. 
).  E.  Thomson,  K.C.,  and  A.  J.  Thomson,  for  defendants. 

f  acMahon  J. : — The  writ  of  summons  was  issued  on 
December,  1906.  The  pleadings  are  a  repetition  of 
)  in  action  No.  1,  between  the  same  parties,  except  that 
lamages  claimed  are  in  respect  to  a  fire  alleged  to  have 
caused  by  an  engine  of  defendants  setting  fire  to  com- 
ble  material  allowed  to  remain  on  the  right  of  way, 
so  communicating  to  and  destroying  portions  of  the 
er  limits  of  the  plaintiffs  (described  in  action  No.  1), 
0th  July,  1906. 

[Tiere  was  issued  to  the  representatives  of  the  late  Alex- 
t  Lumsden  and  to  J.  R.  Booth  a  license  from  9th 
,  1906,  to  30th  April,  1907,  to  cut  on  the  100  square 
3  on  the  Montreal  river.  The  ground  rent  was  paid  by 
plaintiffs.  A  license  was  also  issued  to  the  plaintiffs 
;he  Gillies  timber  limit,  covering  the  same  period. 

fr.  Aubrey  White,  the  Assistant  Commissioner  of  Lands 
Forests,  produced-  a  map  shewing  the  proclaimed  fire 
ict,  and  that  the  timber  limit  in  question  is  within  the 
idaries  of  the  district. 

Synopsis  of  evidence]. 

find  that  the  fire  in  question  was  caused  by  a  spark  or 
ks  emitted  by  engine  101  falling  on  the  combustible 
»rial    which    the    defendants'  servants    negligently  per- 
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mitted  to  accumulate  and  remain  01 
rail  way. 

The  Ad  iucorporatiug  the  deft 
ch.  i>,  the  preamble  to  which  recite 
the  province  has  shewn  t licit  in  t! 
Nipistfinji  ami  Liikf  Abitibi,  and  n 
Temiskauiing,  then  art'  large  areas 
tensive  tract*  of  pine  and  deposii 
which  are  expected  on  develnpuien 
wealth  of  the  province,  and  the  disl 
ami  il  ii  in  the  public  interest  til 
into  communication  with  the  exist) 
that  lor  this  QUXp066  ji  railway  ah 
operated  under  the  control  of  the  pi 
near  North  Bay  to  a  point  on  Lak 

U<L  This  Act  may  be  cited  ad 
Northern  Ontario  Railway   Act/ -; 

Section  %  provides  that  the  Lieu 
cil  may  appoint  not  less  than  3  nc 
board  of  commissioners  for  the  pur 
constructed  under  the  provisions  o 
miasioners  shall  be  a  body  corpus 
4*  rriie  Terrmkaming  and  Northern 
mission/' 

^S.  (1)  The  commission  shall, 
of  the  Lieutenant-Governor  in  eoum 
struct  a  continuous  line  of  railway 
inches  from  the  town  of  North  Bay 
iskaming/" 

lf8.  The  commission,  subject  i 
Lieutenant-Governor  in  council,  shn 
said  railway  arid  works,  in  addition 
remedies,  and  imtn  unities  eon  fern 
powers,  rights,  remedies,  and  immui 
railway  company  by  the  Railway  A< 

Section  12  provides  that  the  c< 
ben tu  res  to  raise  money  for  the  coi 
and  maintenance  of  the  railway. 

Sub-section   S  of  sec.   18: 
n<ii\  bj  order  in  council,  may 
of  the  principal  and  the  interest  of 
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Section  13,  sub-sec.  3,  directs  the  commissioners  to  "  pro- 
vide a  sinking  fund  at  such  rate  per  cent,  per  annum  on  the 
entire  amount  of  the  debentures  issued  as  aforesaid  as.  will 
discharge  the  principal  of  the  said  debentures  at  the  maturity 
thereof/' 

"(4)  .  .  The  income  then  remaining  shall  be  paid 
over  by  the  commissioners  to  the  Treasurer  of  Ontario  at 
such  times  and  in  such  manner  as  the  Lieutenant-Governor 
in  council  directs,  and  shall  thereupon  form  part  of  the 
consolidated  revenue  fund  of  the  province." 

The  railway  commission  is  therefore  a  department  of  the 
Government,  and  commissioners  were  appointed  under  the 
Act  for  the  management  of  that  part  of  the  government 
business,  "and  are  not  responsible  for  the  neglect  or  mis- 
conduct of  servants,  though  appointed  by  themselves  in  the 
business.  The  subordinates  are  the  servants  of  the  public, 
not  of  the  person  or  persons  who  have  the  superintendence 
of  that  department,  even  if  appointed  by  them."  See  the 
judgment  of  Lord  Wensleydale  in  Mersey  Docks  Co.  v.  Gibbs, 
L.  B.  1  H.  L.  at  ppu  124-5.     .     .     . 

[Reference  also  to  Graham  v.  Commissioners  of  Niagara 
Falls  Park,  28  0.  R.  1 ;  Sanitary  Commissioners  of  Gibraltar 
v.  Orfila,  15  Appu  Gas.  400;  Municipality  of  Piotou  v.  Gel- 
dert,  [1893]  A.  C.  524;  Quebec  v.  The  Queen,  2  Ex.  C.  R. 
252;  The  Queen  v.  McLeod,  8  S.  C.  R.  1;  The  Queen  v.  Mc- 
Farlane,  7  S.  C.  R.  216;  Gibbons  v.  United  States,  8  Wal- 
lace 269;  Attorney-General  for  Trinidad  v.  Bourne,  [1895] 
A.  C.  83 — distinguishing  this  last  case.] 

In  the  case,  in  hand,  what  the  evidence  discloses  is  that 
the  dead  and  rotten  wood,  chips,  dry  grass,  leaves,  and  brush, 
were  allowed  by  the  servants  of  the  commissioners  to  remain 
on  the  right  of  wiay  during  the  summer  months,  which  was 
merely  nonfeasance. 

The  parties  have  settled  the  causes  of  action  set  out  in 
paragraph  1 A  01  the  prayer  to  the  statement  of  claim.  And 
the  counterclaim  of  the  defendants  having  also  been  settled, 
there  will  be  judgment  for  the  defendants  dismissing  the 
rlaim  as  to  the  other  causes  of  action,  with  costs. 
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DIVISIONAL  COUJ 

REX  v.  B00ME1 

Liquor  License  Act — Conviction  of  H 
Liquor  in  Prohibited  Hours — Sul 
Bar-tender  for  same  Offence — Inva 
lion— Validity  of  Earlier — Statut 
yard  to  Stih<  in  Prohibited  Hour 
Purpose® — Necessity  for  Negativin 
Hon — Information  —  Burden  of  P 
Powers  ,of  Court — Appeal  from 
victim* 

An  appeal  by  the  Crown,  under  i 
License  Act  (B.*  S.  0.  1897  ch.  245) 
Judge  of  the  District  Court  of  Musk< 
tion  of  the  defendant,  upon  an  inform 
hotel -keeper  of  the  Royal  Muskoka  ho 
MedoTft,  he  did  illogaly  sell  or  dispose 
hours  of  7  o'clock  p.m.  on  Saturday  1 
6  o'clock  on  the  Monday  morning  i 
charging  that  he  had  been  previously, 
1900,  convicted  of  a  like  offence. 

J.  R.  Cartwight,  K.C.,  for  the  Crc 
J.  Haverson,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Fal 
lin,  J.,  Riddell.  J.),  was  delivered  by 

Anolin  J,: — An  information  wai 
O'Connor,  a  licensed  bar-tender  at  th< 
charging  him  with  unlawfully  selling  c 
sold  at  the  said  hotel  between  the  hou 
Saturday  10th  September,  1907,  and  6 
ing  Monday  morning. 

The  date  charged  in  this  latter  infoi 
a  mistake,  and  was  intended  to  be  lOt 
appears  by  indorsement  made  upon  t 
District  Court  Judge. 
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It  is  conceded  by  Mr.  Cartwright  that  the  evidence  would 
warrant  a  contention  that  separate  or  different  sales  of 
lor  were  referred  to  in  the  two  informations. 
Mr.  Haverson  frankly  accepted  Mr.  Cartwright's  state- 
at  that  the  defendant  Boomer  was  first  tried  and  convicted, 
that  O'Connor  was  subsequently  tried  and  convicted,  by 
magistrate,  upon  the  same  evidence  which  had  been,  taken 
inet  the  defendant  Boomer.  The  District  Court  Judge, 
hese  circumstances,  held  that  the  convictions  both  of  the 
sent  defendant  and  of  O'Connor  must  be  quashed  as  in 
travention  of  sub-sec.  2  of  sec.  112  of  the  Liquor  License 
,  which  permits  the  prosecution  of  the  occupant  of  the 
el  (i.e.,  the  proprietor  or  license-holder)  and  the  actual 
mder  (i.e.,  the  person  actually  selling),  separately  or 
ttfor,  but  provides  that  "  both  of  them  shall  not  be  con- 
ed of  the  same  offence,  and  the  conviction  of  one  of  them 
11  be  a  bar  to  the  conviction  of  the  other  of  them  therefor." 
As  to  the  conviction  against  O'Connor,  this  order  was  un- 
ibtedly  right.  But,  the  defendant  Boomer  having  been,  con- 
ed before  O'Cnonor  was  tried,  the  fact  that  O'Connor  was 
sequently  tried  and  convicted  cannot  affect  the  validity  of 
conviction  already  recorded  against  the  defendant 
>mer.  The  order  of  the  Judge,  therefore,  could  not  be 
tained  upon  this  ground. 

Mr.  Haverson,  however,  points  out  that  in  sec.  54  of  the 
uor  License  Act  (6  Edw.  VII.  ch.  47,  sec.  13),  prohibiting 

*  of  liquor  in  licensed  premises  between  7  p.m.  on  Satur- 

*  and  6  a.m.  on  the  following  Monday,  sales  to  persons 
senting  a  requisition  that  liquor  is  required  for  medicinal 
poses,  signed  by  a  duly  qualified  medical  practitioner,  or 
istice  of  the  peace,  are  excepted. 

The  Court  of  Common  Pleas  in  Regina  v.  White,  21  C.  P. 

(a  decision  which  stands  unquestioned)  held  that  a  con- 
tion  under  the  corresponding  section  of  32  Vict.  ch.  32, 
ich  omitted  to  state  that  the  liquor  had  not  been  sup- 
id  upon  a  requisition  for  medicinal  purposes,  was  bad, 
I  the  conviction  was  accordingly  quashed.  At  the  date  of 
t  decision  there  was  in  force  a  provision  corresponding 
h  the  present  sec.  717  of  the  Criminal  Code,  which  enacts 
t  if  the  information  negatives  any  exception  in  the  statute 
which  the  same  is  founded,  it  shall  not  be  necessary  for 

prosecutor  to  prove  such  negative,  but  the  defendant  may 
ve  the  affirmative  thereof  in  his  defence. 
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In  the  present  tasL*  ihe  information  did  m>i  1 
•  weption  contained  in  sec.  r>4.  The  conviction  i 
na,  but  Mr.  llaverson  eon  tends  that  we  tnusl  a&s 
followed  the  iniorjnation.  If  the  defeel  were  hk 
conviction,  it  eould  prohably  be  remedied  ondei 
the  Ontario  statute  2  Kdw.  VIL  eh*  IS,  which  mi 
a  hie  to  convictions  under  the  Ontario  Summary 
Act  all  the  provisions  of  the  Criminal  Code  of  C 
amendment  of  convictions  or  orders,  both  upon 
«»n  their  removal  by  certiorari.  Section  754  of  tl 
Code  enables  the  appellate  court,  on,  appeal  from 
conviction  h}'  a  justice  of  the  peace,  to  dispose  of 
or  order  complained  of  on  (he  merits,  "notwithvt 
defect  in  the  conviction  or  order/1 

lint  the  jurisdiction  conferred  by  this  » 
cannot  be  exercised  where  the  evidence  befor  the 
fails  in  disclose  the  offence  of  which,  by  the  amend 
conviction,  ii   m  sought   to  declare  the  defendant 

In  the  preaent  case  the  information  did  not  n 
exception  in  Bee,  M  of  Liquor  License  Act,  proh 
to  vendees  holding  requisitions  for  the  pur< 
for   medicinal   purposes.       There  Tore,   the   pi 
Criminal  Code  casting  upon  the  defendant  the  on 
ing  affirmatively  that  he  was  within  this  except) 
apply.     The  burden  was  upon  tin-  prosecutor  to  j 
deuce  that  ihe  sale  in  reaped  of  which  the  charge 
not  within  the  exception  of  Bee.  54-     There  wn  i 
whatever  before  the  magistrate  upon  this  point 
viction  follows  the  hi.o/nwiiion,  and  is,  there  lore, 
defective,  it  cannol  be  rectified;  if  the  convidai 
the  information  and  purports  to  negative  the  excej 
is  no  evidence  io  support  it-      In  either  case  th 
ing  it  must,  upon  this  ground,  be  upheld. 

Although  the  magistrate,  in  the  course  of  y 
before  him,  might,  subject  to  the  provisions  in 
Liquor  [ricenae  Act,  have  amended  the  informal  ioi 
a  clause  negativing  the  exception  in  Bee,  B4,  it  wm 
trary  to  every  ride  to  permit  such  an  amendment 
made,  the  effect  of  which  would  be  to  dfep 
ih  <essity  of  the  proseeulor  provin  he  wouh 

be  bdnnd  to  prove  in  order  to  establish  the  ofTem 
There  is  no  statutory  provision  authorising  a  COB 
vrr-ive  of  natural  justice. 

The  appeal  must,  therefore,  be  diarafaeed. 


M'ALMS   c.  HEGOIM  PffiNTiJfQ  CO.  <J81 

Cartwright,  Master,  December  oth3  IDUi1. 

chambers. 

McALPIN  f.  EECOKD  PRINTING  Wl 

Ufal — Pkading — £  tat  em  mwt    of  €  taint — I  rfelrvun  t    .■  I  nega- 
tions— Motion    to    Strike    oat. 

Motion  by  defendants  to  strike  out  paragraphs  6  and  S 
and  the  concluding  words  of  paragraph  10  of  the  statement 
of  claim  (i  as  irrelevant  ami  likely  to  prejudice  the  fair  trial 
01  the  action.7* 

A.  G.  lloss,  for  defendants. 
N-  Somnierville,  for  plaintiffs. 

The  Master:— The  plaintiffs  allege  that  they  have  been 
libelled  by  the  defendants,  as  is  set  out  in  a  statement  of 
claim  of  about  :*0  folios  in  h-n^rh.  From  this  it  appears  that 
the  McAlpin  Tobacco  Co,  in  1!>0SJ  amalgamated  with  \U^ 
Consumers  Tobacco  Co.  The  operations  of  the  new  company 
"*ere  unsuccessful,  and  many  farmers  and  tobacco  growers 
who  had  purchased  stock  in  the  new  venture  were  extremely 
aggrieved,  and  formed  a  combination  to  defend  aver  100  suiis 
threatened  to  enforce  payment  o("  notes  given  1  y  them  in  pay- 
ment of  shares  so  purchased, 

A  test  action  was  tried  at  the  County  Court  sittings  at 
Sandwich  on  12th  June  and  two  following  days,  and  while 
Judgment  was  reserved,  on  loth  -Tune,  the  defendants  ptfb- 
isbed  the  first  of  the  Ilk- Is  complained  of,  laying  the  blame 
>f  the  failure  of  the  venture  on  **  Ucm  Me Al pin's  crowd/' 
h  rough  a  et  most  deliberate  and  eold  blooded  '  freeze  out  ' 
iiiccessfiiHy  worked  by  the  Me  A 1  pins,"  and  seeking  to 
x  oner  ate  those  who  had  been  interested  in  the  Consumers 
V).  Three  days  later  this  was  repeated  in  the  weekly  issue 
if   the    Record. 

About  two  months  later  judgment  was  given  in  the 
"Ymnty  Court  action  in  favour  of  the  defendant,  and  then 
fie  Record  published  a  notice  of  this,  of  which  the  plain- 
iffs  also  compiained.  'This  was  repealed  as  before  in  the 
iwkly  rssiu1  of  3rd  September,  and  on  10th  September  the 
•1  aim  iff*    wrote   requesting  an   apology.     This  wm  refuaetl* 

v ■•»  -  \.  o.*v  ''.  n<\  VW — U7 
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as  set  out  in  10th  paragraph  of  statement  of  claim,  in  a 
letter  of  14th  September,  "  in  language  which  added  insult 
to  the  injury  complained  of."  It  is  against  these  word*  that 
the  defendants  move,  but  they  may  surely  be  taken  as  an 
assertion  by  the  plaintiffs  that  they  intend  to  use  this  letter 
as  proof  of  malice  in  fact,  and,  in  my  opinion,  they  are  un- 
objectionable as  a  matter  of  pleading. 

The  6th  paragraph  of  the  statement  of  claim  is  ?  or  8 
folios  in  length.  It  gives  a  history  of  the  amalgamation, 
and  accounts  for  the  failure  of  the  new  company  by  alleging 
misapplication  by  the  members  of  the  Consumers  Co.  of  the 
money  of  the  newi  company,  who  used  it  to  pay  their  own 
debts,  and  that  then  these  gentlemen,  to  replace  such  moneys, 
sold  shares  in  the  new  company  to  the  farmers  and  tobacco 
growers  in  the  county  of  Essex  and  the  adjacent  counties 
It  then  speaks  of  the  trial  of  the  County  Court  case,  and  in 
the  8th  paragraph  states  that  defendants  were  present  thereat 
and  knew  that  the  evidenc  given  shewed  that  the  charges 
made  against  the  plaintiffs  "  were  wholly  false  and  without 
the  least  foundation  in  fact/' 

Jn  support  of  the  motion  the  case  of  Hay  v.  Bingham,  3 
O.  L.  R.  224,  1  0.  W.  R.  822,  was  cited.  That,  however,  does 
not  seem  to  me  to  be  in  point.  These  paragraphs  6  and  8 
are  not  in  any  sense  a  "glorification  of  the  defendants  by 
themselves  ;v  on  the  contrary,  they  give  an  account  of  the 
whole  matter  which  plaintiffs  contend  shews  that  the  defend- 
ants have  done  what  they  did  with  a  desire  to  injure  the 
plaintiffs  and  shield  those  who  had  been  in  the  Consumers 
Co.;  and  that  they  will,  therefore,  not  be  able  to  plead  that 
the  articles  complained  of  were  no  more  than  fair  comment 
on  matters  of  public  interest,  etc. 

As  in  the  case  of  the  concluding  words  of  paragraph  10, 
these  paragraphs  6  and  8  also  set  out  very  fully  and  dearly 
the  grounds  on  which  the  plaintiffs  will  rely  to  shew  expr&H 
malice.  They  do  not  seem  to  be  in  any  proper  sense  of  the 
words  "  irrelevant  or  likely  to  prejudice  the  fair  trial  of  the 
action." 

In  my  opinion,  the  motion  should  be  dismissed  with  caste 
to  the  plaintiffs  in  the  cause. 


CANADIAN  PACIFIC  R.  W.  CO.  v.  FALLS  POWER  CO.  983 

Riddell,  J.  December  5th,  1907. 

WEEKLY    COURT. 

CANADIAN  PACIFIC  R.  W.  CO.  v.  FALLS  POWER  CO. 

Injunction — Motion  for  Interim  Injunction — Electric  Wires 
— Dangerous  Proximity  to  Others — Danger  to  Employees 
of  Electrical  Companies — Danger  to  Public — Induction — 
Leave  of  Town  Corporation — Prima  Facie  Case — Continu- 
ance of  Injunction — Terms — Speedy  Trial — Costs. 

Motion  by  plaintiffs  to  continue  an  interim  injunction 
estraining  the  defendants  from  erecting  poles  and  stringing 
vires  upon  a  certain  street  in  the  town  of  Weiland. 

Angus  MacMurchy  and  A.  D.  Armour,  for  plaintiffs. 
W.  E.  Middleton,  for  defendants  the  Falls  Power  Co. 
W.  H.  Blake,  K.C.,  for  defendants  the  Ontario  Power  Co. 
1  Niagara  Falls. 

Riddell,  J. : — The  plaintiffs  have  a  telegraph  line  (with 
ome  8  wires)  running  through  the  town  of  Weiland.  On 
lellems  avenue  these  wires  are  on  the  same  poles  as  the  wires 
f  the  Bell  Telephone  Co.  (some  14  in  number.)  For  a  dis- 
ance  on  the  west  side  of  the  avenue  these  poles  are  placed  on 
he  inside  of  the  sidewalk,  and  the  Falls  Power  Co.  or  their  co- 
eiendants  have  poles  also  on  the  west  side  of  the  avenue,  but 
n  the  outside  of  the  sidewalk.  At  Division  street  the  line 
f  the  plaintiffs  and  the  Bell  Telephone  Co.  crosses  over  to 
fie  east  side  of  Hellems  avenue,  and  on  that  side  runs  on  the 
nside  of  the  sidewalk,  leaving,  the  outside  free.  Until 
ecently  there  were  no  other  poles  on  the  east  side  of  Hellems 
venue,  but  a  few  days  ago  the  defendants  the  Falls  Power 
o.  began  erecting  poles  on  the  east  side  of  the  avenue,  two  of 
hem,  as  their  own  manager  swears,  in  a  line  with  the  plain- 
ts' poles  and  projecting  through  the  telegraph  and  telephone 
rires.  There  is  some  dispute  as  to  the  distance  these  poles 
o  above  the  present  poles,  and  also  as  to  the  amount  of 
clearance  "  of  the  wires — the  plaintiffs  contending  that  the 
mount  of  clearance  will  at  the  most  be  not  more  than  3  feet, 
hile  the  defendants'  electrician  swears  to  10. 

The  plaintiffs,  asserting  that  the  intention  was  to  string 
ires  along  these  poles  and  to  carry  electricity  at  a  very  high 
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voltage  (some  22,000  voltage  is  alleged),  applied  to  the  Chan- 
cellor and  procured  an  injunction.  As  the  plaintiffs  were 
unable  to  discover  which  of  the  two  defendant  companies  wi» 
really  doing  the  acts  complained  of,  an  injunction  was  ob- 
tained against  both.  Upon  a  motion  to  continue  the*  injunc- 
tion, the  Ontario  Power  Co.  shewed  upon  affidavit  that  they 
were  innocent,  and  "by  consent  the  motion  was  turned  into  a 
motion  for  judgment  as  against  them,  and  the  action  dis- 
missed as  against  them  with  costs. 

As  against  the  Falls  Power  Co.  the  ptaintiffs  set  up  that 
the  existence  of  a  line  carrying  a  high  voltage,  and  situate 
as  it  is  intended  the  line  of  that  company  shall  be,  will  cause 
grave  danger  to  the  employees  of  the  plaintiffs  working  on  or 
about  their  lines  and  poles — and  also  that  the  lives  of  em- 
ployees working  miles  away  would  be  endangered  in  case 
of  a  wire  breaking.  Moreover,  it  is  asserted  that  great 
damage  might  be  done  to  the  property  of  the  plaintiiffs  bj 
such  an  accident — and  that  in  any  case  induction  may  be  ex- 
pected sufficient  to  seriously  interfere  with  the  operation  of 
their  telegraph  line.  They  also  point  out  that  there  is  no  good 
reason  for  the  defendants  not  taking  the  other  side  of  the 
sidewalk  and  keeping  away  from  their  poles  altogether. 

The  defendants  allege  that  they  have  a  :c  franchise  "  from 
the  town  of  Welland,  the  poles  to  be  placed  where  directed 
by  the  street  committee  of  the  town ;  that  their  poles  are  being 
put  up  "  with  the  consent  of  the  chairman  of  the  street  com- 
mittee yy  that  the  likelihood  that  the  wire  they  propose  to  put 
up  will  break  is  small;  and  there  will  be  no  induction  what- 
ever. 

Upon  the  argument  it  was  agreed  that  I  might  use  such 
scientific  knowledge  as  I  had — acquired  from  any  source  — 
and  I  have  accordingly  looked  at  certain  works  of  authority. 
In  view  of  the  disposition  I  propose  to  make  of  this  case,  I 
did  not  think  it  proper  to  do  more  than  make  a  somewhat 
superficial  examination  of  the  question!  of  induction.  So  far 
aa  my  investigation  has  gone,  I  am  not  at  all  satisfied — but 
the  reverse — that  there  will  be  no  induction,  and  that  that 
induction,  considering  the  relative  voltage  of  the  currents, 
may  not  be  of  a  very  disturbing  character.  If  that  be  the 
case — and  for  the  purposes  of  this  motion  I  hold  that  a  prima 
facie  case  has  been  made  out — the  fact  that  the  leave  of  the 
town  has  been  obtained  might  not  be  of  importance. 
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In  Ottawa  Electric  Co.  v.  Consumers  Electric  Co.  ^Su- 
preme  Court  Cases,  vol.  249,  in  Library)  both  parties  had 
obtained  the  leave  of  the  City  of  Ottawa  to  string  their  poles, 
and  the  poles  of  the  defendants  had  been  placed  precisely 
where  the  city  engineer  directed,  but,  nevertheless,  the  trial 
Judge  .  .  .  ordered  the  removal  of  all  poles  and  wires 
of  the  defendants  within  a  stated  distance  of  the  wires 
of  the  plaintiffs.  This  judgment  was  modified  in  the  Court 
of  Appeal,  14th  September,  1903,  but  in  a  sense  adverse  to 
the  defendants,  and  the  Supreme  Court  dismissed  an  appeal 
from  that  judgment. 

But  there  is  another  ground  upon  which  the  injunction 
should  clearly  be  continued.  Salus  populi  suprema  est  lex; 
and  the  maxim  is  applicable  to  the  individual  as  well  as  to  the 
body  politic.  Nothing  should  be  permitted  which  will  unneces- 
sarily endanger  the  lives  of  the  people.  We  experience  a 
feeling  of  horror  when  some  poor  fellow  is  hurried  into 
eternity  —  surely  everything  should  be  done  in  advance  to 
prevent  such  occurrences.  From  cases  such  as  Randall  v. 
Ahearn  it  is  well  known  that  repairers  and  others  are  likely  to 
be  killed  or  injured  by  these  high  voltage  currents;  it  ivs 
well  known  from  such  cases  as  Findlay  v.  Hamilton  Electric 
Light  Co.  that  wires,  even  such  as  are  used  for  the  carriage 
of  electricity  of  high  voltage,  will  sometimes  break,  with 
terrible  consequences.  Sometimes,  upon  such  wires  breaking, 
those  many  miles  away  are  killed  or  injured. 

Commercial  necessity  is  pleaded  for  permitting  such  con- 
struction. "  Commercial  necessity "  sometimes,  indeed 
generally,  means  saving  of  money ;  and  that  plea  should  only 
be  given  effect  to  as  against  the  protection  of  the  innocent 
from  danger  in  the  clearest  case. 

The  leave  of  the  town  has  not  been  proved  on  the  material 
before  me — if  the  direction  of  the  street  committee  was  to 
govern  the  position  of  the  poles  of  the  defendants,  that  direc- 
tion does  not  seem  to  have  been  obtained — all  that  is  alleged 
is  the  consent  of  one  member  of  that  committee. 

It  may  be  that  at  the  trial  the  defendants  may  be  able  to 
displace  the  prima  facie  case  of  the  plaintrffs;  or  it  may  be 
that  the  law  will  be  shewn  to  be  such  as  that  they  have  a 
legal  right  to  do  as  they  propose,  dangerous  though  it  may 
be — but  for  the  purpose  of  this  motion  I  think  the  defendants 
have  failed. 
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But,  while  the  injunction  should  be  continued,  the  de- 
fendants have  a  right  to  have  a  speedy  trial.  No  greater 
obstacle  should  be  put  in  the  w&y  of  a  commercial  enterprise 
such  as  this  than  is  necessary  to  protect  the  rights  of  others. 
There  is  no  reason  why  the  wjhole  case  may  not  be  disposed 
of  in  a  week.  There  are  no  complications;  the  facts  are 
simple;  expert  evidence,  if  required,  can  be  procured  in  a 
few  days,  or  indeed  hours;  elaborate  pleadings  are  not  neces- 
sary; and  examinations  for  discovery,  etc.,  would  be  super- 
fluous. 

I  shall  direct  the  plaintiffs  to  bring  the  action  on  for  trial 
before  myself  at  the  Toronto  non-jury  sittings  on  Thursday 
12th  December,  1907,  at  9.30  a.m.  .  .  .  The  plaintiffs 
will  deliver  a  statement  of  claim  before  1  p.m.  of  Saturday 
7th  December,  and  defence  is  to  be  delivered  by  1  p.m.  of  the 
Monday  following.     Neither  party  need  give  notice  of  trial. 

The  injunction  will  be  continued  until  9.30  a-m.  of  Thurs- 
day 12th  December,  1907,  and  until  such  time  as  the  action 
directed  by  this  order  then  to  be  tried  is  disposed  s>t.  If 
the  plaintiffs  do  not  accept  the  terms  of  this  order,  and  pro- 
ceed to  trial  accordingly,  the  injunction  will  be  then  dissolved, 
unless  otherwise  ordered ;  if  the  defendants  do  not  accept  the 
terms  of  the  order,  the  injunction  will  be  continued  till  the 
trial  generally. 

In  any  case  the  costs  of  this  motion  will  be  costs  in  the 
cause  to  the  successful  party,  unless  the  trial  Judge  otherwise 
orders. 


Teetzel,  J.  December  5th,  1907. 

TRIAL. 

KITTS  v.  PHILLIPS. 

Master  and  Servant — Injwry  to  Servant — Negligence — Con- 
tractor— Sub-contractor — Independent  Contractor — Fort- 
man — EiAd&nce — Partnerdhip^Comiributor^  \NegligeAc* 
— Damages. 

Action  under  the  Workmen's  Compensation  Act  to  recover 
damages  for  injuries  sustained  by  plaintiff  while  engaged 
upon  railway  construction  work. 


KITTS   v.   PHILLIPS.  987 

Peter  White,  Pembroke,  for  plaintiff. 
W.  L.  Haight,  Parry  Sound,  for  defendants  Phillips  &  Co, 
F.  R.  Powell,  Parry  Sound,  for  defendants  Montgomery 
and  Maybee. 

Teetzel,  J. : —  .  .  .  Plaintiff  was  engaged  in  drill- 
ing rock  in  the  construction  of  a  branch  of  the  Canadian 
Pacific  Railway  near  Parry  Sound.  While  he  was  so  engaged 
at  the  bottom  of  a  deep  cut,  a  large  rock,  which  was  on  the 
side  of  the  cut  and  above  where  the  pljaintiff  was  working, 
became  loosened  and  rolled  down  the  bank  and  upon  the 
plaintiff,  causing  him  very  serious  injury.  The  plaintiff  was 
in  the  employment  of  the  defendant  Montgomery,  who,  I  find 
upon  the  evidence,  was  an  independent  contractor  under  the 
defendants  Phillips  &  Co.  The  plaintiff  sought  to  establish 
that  defendants  Phillips  &  Co.  were  the  real  employers,  and 
as  such  liable  for  any  negligence  of  Montgomery  or  Maybee, 
but  the  evidence  falls  short  of  such  purpose,  and  the  action 
as  against  them  must  be  dismissed  with  costs. 

1  give  credence  to  the  evidence  of  the  witness  Murdoch 
Watts,  and  find  that  the  accident  was  occasioned  by  the  fall- 
ing rock  as  described  by  him.  I  do  not  credit  the  defendant 
Maybee  in  his  evidence  describing  a  rock  which  a  few  minutes 
before  the  accident  he  says  was  examined  by  him  and  Mont- 
gomery and  found  to  be  immovable,  and  attributing  plain- 
tiff's injury  to  its  subsequent  fall,  in  some  way  which  he  does 
not  explain.  The  rock  which  caused  the  injury,  was,  I  think, 
turowjn  upon  the  side  of  the  cut  by  the  force  of  a  blast.  It 
vra8  the  duty  of  Maybee,  as  Montgomery's  foreman,  to  see  to 
the  removal  of  all  loose  or  overhanging  rocks  from  the  sides 
of  the  cut,  so  that  workmen  below  might  not  be  injured  by 
their  fall.  I  find  that  by  his  negligence  the  rock  which  In- 
jured plaintiff  was  not  removed,  and  that  both  he  and  Mont- 
gomery, his  employer,  are  liable  in  damages  to  plaintiff. 

Plaintiff  endeavoured  to  establish  a  partnership  between 
Maybee  and  Montgomery,  but  in  this  I  think  he  has  failed. 
Plaintiff's  counsel  applied  to  amend  by  charging  liability 
aginst  him  as  a  negligent  foreman,  and  this  I  would  allow. 

I  find  the  plaintiff  was  not  guilty  of  contributory  negli- 
gence. 

I  assess  plaintiff's  damages  at  $1,200,  and  direct  judg- 
ment to  be  entered  in  his  favour  against  defendants. Mont- 
gomery and  Maybee  for  that  sum  and  costs. 
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November  12th,  190?. 
divisional  court. 

BELLEVILLE  BRIDGE  CO.  v.  TOWNSHIP  OF 
AMELIASBUBG. 

Assessment  and  Tuxes — Toll  Bridge  over  Navigable  Water- 
Highway  Connecting  Municipalities — Interest  of  Bridge 
Company  Assessable  in  Township  in  which  one  Half  Situ- 
ate. 

Appeal  bv  plaintiffs  from  judgment  of  Boyd,  C.  ant^ 
671. 

E.  G.  Porter,  Belleville,  for  plaintiffs. 
W.  S.  Morden,  Belleville,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mao 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J. : — This  case  has  been  very  fully  and  ably 
argued,  but  we  think  as  to  the  main  point  it  is  concluded  by 
authority  binding  upon  us,  and  that  nothing  would  be  gained 
by  reserving  judgment. 

The  action  is  brought  by  the  appellants,  who  were  assessed 
by  the  municipality  of  Ameliasburg  in  respect  of  that  portion 
of  a  bridge — a  toll  bridge  which  they  had  erected  across  the 
waters  of  the  Bay  of  Quinte — situate  within  the  township  of 
Ameliasburg.  They  have  paid  taxes  on  that  assessment,  and 
now  sue  to  recover  back  the  amount  paid,  alleging  that  the 
bridge  was  not  liable  to  taxation,  and  that  the  rate  was  there- 
fore wrongly  imposed,  and  that  they  are  entitled  to  get  what 
they  have  paid  returned. 

The  bridge  was  erected,  as  I  understand,  by  the  Bay  of 
Quinte  Bridge  Company,  which  was  incorporated  by  Domi- 
nion Act  of  1887,  50  &  51  Vict.  ch.  97.  By  that  Act  the  cor- 
poration was  created ;  and  by  sec.  2  it  is  provided  that  "  the 
company  may  build  and  complete  a  bridge  across  the  Bay  of 
Quinte  aforesaid,  from  the  points  aforesaid,  for  ordinary 
traffic  purposes,  and  may  erect  and  construct  toll  gates,  and 
construct,  complete,  and  maintain  the  necessary  approaches 
to  the  said  bridge,  and  may  also  do  and  execute  all  such  other 
matters  and  things  as  are  necessary  to  properly  equip  and 
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maintain  the  said  bridge  in  a  proper  and  efficient  manner — 
and  for  the  said  purposes  may  acquire,  purchase,  and  hold 
tfuch  real  estate  as  is  requisite*  for  all  the  said  purposes/' 

Then  there  is  provision  that  the  company  should  not  com- 
mence the  bridge  until  the  plan  had  !>een  approved  by  the 
Governor  in  council  (sec.  3);  then  by  sec.  4  the  bridge  is  to 
he  provided  with  "  a  draw  or  swing  so  constructed  as  to  have 
not  less  than  100  feet  space  for  the  free  passage  of  vessels, 
steamboats,  rafts,  and  other  water  craft,  which  draw  or 
swing  shall,  at  all  times,  be  worked  at  the  expense  of  the  com- 
pany so  as  not  to  hinder  or  delay  unnecessarily  the  passage 
of  any  such  vessels,  steamboats,  or  rafts,  or  water  craft;  and 
during  the  season  of  navigation  the  company  shall  maintain 
from  sundown  to  sunrise  suitable  and  proper  lights  upon  the 
bridge  to  guide  vessels,  steamboats,  and  other  water  craft 
approaching  the  draw  or  swing  thereof." 

By  62  &  63  Vict,  the  plaintiffs  were  incorporated.  It  ap- 
pears that  there  was  some  difficulty  about  their  purchasing 
the  rights  of  the  Bay  of  Quinte  Compony,  and  the  Act  wfcs 
passed  to  enable  that  to  be  done. 

The  Act  is  very  much  in  the  form  of  the  other  Act,  except 
that  sec.  7  provides  that  the  company  '  may  acquire  the 
bridge  now  constructed  across  the  Bay  of  Quinte  from  a  point 
at  or  near  the  city  of  Belleville,  in  the  county  of  Hastings, 
to  a  point  on  the  opposite  shore  of  the  said  Bay  of  Quinte 
in  the  township  of  Ameliasburg,  in  the  county  of  Prince 
Edward,  and  the  approaches  thereto,  and  may  maintain,  use, 
and  operate  the  same  for  ordinary  traffic  purposes,  and  may 
construct  and  maintain  toll  gates  and  other  necessary  build- 
ings in  connection  with  the  working  of  the  said  bridge." 

The  effect  of  this  regulation  undoubtedly  was,  in  my 
judgment,  to  confer  a  perpetual'  right  in  the  nature  of  an 
easement  upon  the  company  to  construct  and  maintain  the 
bridge  across  the  navigable  waters  of  the  Bay  of  Quinte. 

In  the  construction  of  it,  they  built  an  embankment  lead- 
ing up  to  the  sxtperstructure  crossing  the  waters,  part  of  which 
is  said  to  have  been  upon  private  property.  The  piers  which 
supported  the  superstructure  were  built  into  the  soil  below 
the  waters  of  the  bay,  and  it  seems  to  me  quite  clear  that 
the  effect  was  at  least  to  confer  upon  the  plaintiffs  an  ease- 
ment in  the  soil  of  the  Crown  in  perpetuity.  If  the  property 
had  belonged  to  an  individual,  and  a  similar  right  had 
been  conferred  bv  deed,  it  would  undoubtedlv  have  conferred 
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that  easement  if  indeed  it  be  not  a  higher  right  than  an  ease- 
ment. It  is  unnecessary  to  determine  whether  a  right  in  the 
portion  of  the  soil  occupied  and  an  easement  as  to  the  rest 
of  it,  or  an  easement  as  to  the  whole,  is  conferred :  it  is  suffi- 
cient for  the  purposes  of  this  case  if  it  is,  an  easement. 

Then  the  question  is,  what  is  the  effect  of  the  Assessment 
Act?  The  principle  of  the  Assessment  Act,  4  Edw.  VII.  eh. 
23,  is  embodied  in  the  section  (sec.  5)  which  provides  that  all 
real  property  shall  be  liable  to  taxation. 

Now,  what  is  real  property?  The  Assessment  Act  con- 
tains this  definition  (sec.  2  (7)):  "'Land/  'real  property* 
and  '  real  estate  '  shall  include: 

"  (a)  Land  covered  with  water; 

"  (b)  All  trees  and  underwood  growing  upon  land: 

"  (c)  All  mines,  minerals,  gas,  oil,  salt,  quarries  and  fos- 
sils in  and  under  land; 

"  (d)  All  buildings,  or  any  part  of  any  building,  and  all 
structures,  machinery,  and  fixtures,  erected  or  placed  upon, 
in,  over,  under,  or  affixed  to,  land; 

"  (e)  All  structures  and  fixtures  erected  or  placed  upon, 
in,  over,  under,  or  affixed  to  anjr  highway,  road,  street,  land, 
or  public  place  or  water,  but  not  the  rolling  stock  of  any  rail- 
way, electric  railway,  tramway,  or  street  railway." 

This  bridge  was  clearly  const  ructed,  erected,  or  placed 
upon,  in,  over,  under,  or  affixed  to  a  highway  or  wfcter,  so 
that  it  comes  within  the  very  words  of  the  definition. 

By  the  Consolidated  Municipal  Act,  1903,  in  sec.  2,  para- 
graph 8,  it  is  provided  that  "  land/'  "  lands/'  "  real  estate/' 
"  real  property/'  shall  include  "  lands,  tenements,  and  here- 
ditaments, and  any  interest  or  estate  therein,  or  right  or  ease- 
ment affecting  the  same;"  and  by  a  provision  of  the  Inter- 
pretation Act,  R.  S.  0.  1897  ch.  1,  sec.  10  (I  have  not  the 
present  Act  before  me,  but  the  provision  is  the  same  in1  it) 
"  the  interpretation  section  of  the  Municipal  Act,  so  far  a« 
the  terms  defined  can  be  applied,  shall  extend  to  all  enact- 
ments relating  to  municipalities/' 

Therefore  we  have  the  words  "  real  property  "  including 
an  easement,  which  it  did  not,  as  was  held,  before  the  amend- 
ment was  introduced  containing  those  words,  and  we  have  the 
structure  over  water  which  is  "  real  property "  within  the 
meaning  of  the  interpretation  section  of  the  Assessment  Act. 

Then,  in  order  to  escape  this  burden  imposed  by  the 
general  provision  that  all  real  property  shall  be  liable  to 
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taxation,  it  is  incumbent  upon  the  appellants  to  shew  that 
the  bridge  comes  within  one  or  other  of  the  exemptions 
mentioned  in  the  Act. 

Mr.  Porter  argues,  in  the  first  place,  that  this  is  land 
vested  in  the  Crown,  or  land  vested  in  some  person  in  trust 
for  the  Crown,  and  that  it  therefore  comes  within  the  first  ex- 
emption contained  in  the  Assessment  Act. 

It  is  to  be  noted  that  in  the  last  Assessment  Act  a  change 
was  made  in  the  section  dealing  with  property  vested  in  the 
Crown.  The  former  Acts  provided  that  iC  all  property " 
vested  in  the  Crown  should  be  exempted  from  taxation,  but 
that  when  real  property  of  the  Crown  was  occupied  by  others 
than  servants  of  the  Crown,  the  interest  of  the  occupant 
should  be  liable  to  taxation.  The  language  now  is,  "the 
interest  of  the  Crown  in  any  property, "  so  that  it  leaves  the 
interest  of  any  person  else  not  holding  for  the  Crown,  or 
in  trust  for  the  Crown,  liable  under  the  general  words  of  the 
statute. 

Mr.  Porter  further  argues — it  is  very  difficult  for  me  to 
follow  the  argument — that  the  plaintiffs  are  agents  or  trustees 
for  the  Crown,  but  they  are  certainly  not  in  that  position. 
They  have  conferred  upon  them,  as  I  have  already  pointed 
out,  a  right  in  perpetuity  to  maintain  the  bridge,  a  property 
right  in  the  soil,  and  a  right,  subject  to  certain  conditions, 
over  the  waters  of  the  bay,  and  in  no  sense  can  they  be  said 
to  be  trustees  for  the  Crown  within  the  meaning  of  the  ex- 
emption. 

Then  it  is  said  that  sec.  37  of  the  Assessment  Act  in 
express  terms  excludes  from  liability  to  assessment  this 
bridge,  because  it  is  a  bridge  over  100  feet  in  length. 

I  adopt  entirely  the  view  of  the  learned  Chancellor,  which 
is  expressed  in  these  words,  in  the  report  of  the  case,  ante 
at  p.  572 : 

"  Section  37  of  the  Act  has  no  application  to  this  case, 
for  here  the  property,  though  over  a  mile  in  length,  is  noth- 
ing in  its  totality  but  a  bridge.  That  section  applies  only 
to  a  long  bridge  forming  part  of  a  toll  road.  It  matters  not 
that  the  Bay  of  Quinte,  over  which  the  bridge  passes,  is 
navigable  water,  forming  in  law  a  public  highway;  this 
bridge  gives  another  right  of  way  of  legalized  character, 
obtainable  upon  payment,  over  that  water,  without  inter- 
fering with  the  absolute  public  rights  of  passage  and  navi- 
gation."    The  only  word  that  I  do  not  adopt  is  the  word 
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"long;"  I  do  not  think  that  it  is  necessary  that  the  bridge 
should  be  long,  and  I  do  not  think  that  the  Chancellor  so 
intends. 

The  next  question  is:  Is  the  bridge  exempt  from  tax- 
ation because  it  is  a  public  road  or  way  within  the  meaning 
of  the  oth  paragraph  of  sec.  5  of  the  Assessment  Act?  It 
is  unnecessary  for  us,  I  think,  to  discuss  that  phase  of  the 
case  or  enter  into  an  elaborate  inquiry  as  to  the  meaning 
of  the  paragraph,  because  there  are  three  decided  cases 
binding  upon  us  and  which  are  fatal  to  the  appellants'  case, 
so  far  as  it  depends  upon  exemption  under  that  section. 

The  first  case  arose  in  1869,  Niagara  Falls  Suspension 
Bridge  Co.  v.  Gardner,  29  U.  C.  R.  194;  the  same  provision 
exempting  a  public  road  and  way  existed  in  the  Assessment 
Act  then  in  force  as  in  the  Act  now  in  force;  the  bridge 
there  was  a  suspension  bridge  hung  from  buttresses  erected 
upon  soil  upon  the  Canadian  and  United  States  sides  respect- 
ively of  the  Niagara  river;  the  water  between  was  a  river 
under  the  jurisdiction  and  control  of  the  Parliament  of 
Canada,  just  as  the  Bay  of  Quinte  in  this  case  is.  The 
Court  was  of  opinion  that  so  much  of  the  bridge  as  was 
within  the  county  of  Welland  was  liable  to  assessment  as  real 
estate. 

In  Ee  Queenston  Heights  Bridge  Assessment  (also  the 
case  of  a  bridge  over  the  same  river),  1  0.  L.  R.  114,  it  was 
determined  that  there  was  a  right  to  assess  the  bridge;  the 
only  question  in  dispute  there  being  as  to  the  principle  upon 
whieh  the  assessment  should  be  made. 

Then  the  third  case  is  Re  International  Bridge  Co.  and 
Village  of  Bridgeburg,  12  0.  L.  R.  314,  7  0.  W.  R.  497.  That 
also  was  a  bridge  over  the  Niagara  river,  similar  in  its  char- 
acter to  the  bridge  in  question  here,  a  toll  bridge,  a  bridge 
for  foot  passengers  and  for  vehicular  traffic;  and  it  was 
held  that  it  was  liable  to  assessment. 

If  it  had  been  a  sufficient  answer  to  say  that  the  bridge 
was  a  public  way  and  therefore  exempt,  these  decisions  could 
not  have  been  come  to;  and,  as  I  have  said,  it  seems  to  me 
that  they  are  conclusive  upon  this,  the  most  debatable  point 
apart  from  authority  in  the  case,  and  therefore  the  appel- 
lants>  case  fails  and  must  be  dismissed. 


BOULTBEE  t?.   WILLS  d   CO. 
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November  13th.,  1907. 


DIVISIONAL  COURT. 

BOULTBEE  v.  WILLS  &  CO. 

Shades — Sale  of  Shares  in  Mining  Company — Vendors  Inter- 
feting  to  Prevent  Registration  of  Transfer — Resale  by 
Purchaser — Loss  of  Profit — Damages — Obligation  to  see 
thai  Purchaser  Registered  as  Owner. 

Appeal  by  defendants  Wills  &  Co.  from  judgment  of 
Mabee,  J.,  in  favour  of  plaintiff  for  the  recovery  of  $629.75 
in  an  action  for  damages  for  preventing  plaintiff  from  carry- 
ing out  a  profitable  sale  of  1,000  shares  of  the  capital  stock 
of  the  Temiskaming  Mining  Co.,  which  had  been  bought 
by  plaintiff  from  the  appellants,  by  the  appellants  obtaining 
an  injunction  (in  an  action  to  which  the  plaintiff  was  not  a 
party)  restraining  the  registrars  of  the  shares  from  trans- 
ferring them  upon  the  books  of  the  mining  company. 

6.  M.  Clark,  for  the  appellants. 
R.  McKay,  for  the  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  MaoMa- 
hon,  J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J. : — We  think  that  this  appeal  fails. 

The  plaintiff  purchased  on  13th  October,  1906,  from  the 
appellants  1,000  shares  of  mining  stock  for  $700,  and  re- 
ceived the  certificate  which  had,  been  issued  to  M.  R.  Cart- 
wright  for  these  shares,  with  a  transfer  in  blank  indorsed  on 
it;  and  there  is  no  doubt,  upon  the  authorities,  that  that 
completed  the  duty  of  the  sellers  of  the  shares,  and  that  it 
was  not  incumbent  upon  them  to  see,  and  they  were  in  no 
way  responsible,  that  the  purchaser  should  become  registered 
as  owner  of  the  shares  upon  the  books  of  the  company;  but 
it  is  clear  upon  principle,  and  if  necessary  the  authority  of 
the  Court  of  Appeal  may  be  cited  in  support  of  it  (Hooper 
v.  Herts,  [1906]  1  Ch.  549),  that  a  vendor  of  shares  is  under 
obligation  to  do  nothing  to  prevent  his  purchaser  having  the 
shares  registered  in  his  name. 
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Owing  to  some  difficulties  between  the  appellants  and 
Cartwright,  litigation  arose  which  resulted  in  an  injunction 
being  obtained,  first  a  temporary  one,  restraining  the  agents 
of  the  company,  the  Imperial  Trusts  Corporation,  from  regis- 
tering any  transfers  of  shares  standing  in  the  name  of  M. 
K.  Cartwright,  to  the  extent  of  9,000  shares.  Cartwright, 
without  the  1,000  shares  which  had  been  sold  by  the  appel- 
lants to  the  paintiff,  and  which  still  stood  in  his  (Cartwright's) 
name,  had  not  9,000  shares  standing  in  his  name;  therefore 
the  result  of  the  injunction  order  was  that  it  operated  to  re- 
strain the  transfer  agents,  the  Imperial  Trusts  Corporation, 
from  registering  the  transfer  to  the  plaintiffs  of  the  shares 
which  he  had  bought  from  the  appellants. 

No  doubt,  that  was  the  result  of  an  unfortunate  mistake 
on  the  part  of  the  appellants,  who  had  no  intention  of  inter- 
fering with  that  transfer;  but  the  terms  of  the  injunction 
order  were  plain,  and  the  transfer  agents  would  not  have 
been  justified  in  refusing  to  give  effect  to  the  provisions  of 
it. 

The  plaintiff  placed  the  shares  in  the  hands  of  his  brokers, 
Messrs.  Jaffray  &  Cassels,  for  sale.  They  found  a  purchaser 
at  $1,700.  The  plaintiff  then  handed  the  certificate  to  his 
brokers  in  order  that  the  transaction  might  be  completed. 
Upon  the  brokers  taking  the  certificate  to  the  transfer  agents 
for  the  purpose  of  having  the  plaintiff  registered  as  the 
owner  of  1,000  shares  and  obtaining  two  certificates  for  500 
shares  each,  he  was  informed  by  the  agents  of  the  injunction 
order,  and  they  refused  to  register  the  plaintiff  as  owner  of 
the  shares.  In  consequence  of  this,  the  plaintiff  was  unable, 
or  assumed  that  he  was  unable,  to  complete  his  sale,  and  he 
went  into  the  market  and  bought  1,000  shares  for  $1,700, 
and  completed  the  sale. 

The  injunction  was  dissolved  after  a  delay  of  some  weeks* 
and  the  plaintiff  was  registered  as  owner  of  the  shares,  and 
obtained  the  certificate,  and  then  sold  the  shares  for 
$1,070.25 ;  this  action  is  brought  to  recover  the  damages  which 
he  sustained  by  the  wrongful  acts  of  the  appellants;  and  the 
judgment  at  the  trial  was  for  the  plaintiff  for  the  difference 
between  the  $1,070.25  and  the  $1,700,  at  which  price  the 
plaintiff  had  sold  the  shares  through  his  brokers. 

The  contention  of  the  appellants'  counsel,  and  the  only 
point  pressed  on  the  argument,  was  that  the  plaintiff  had 
made  a  complete  sale  of  the  1,000  shares,  and  that  he  was 
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under  no  obligation  to  see  that  his  purchaser  was  registered 
as  the  owner  of  them;  that  he  had  done  nothing  to  prevent 
the  transfer  to  his  purchaser  being  registered,  and  was  not 
responsible  for  the  action  of  the  appellants  in  preventing 
the  registration  of  the  transfer. 

It  seems  to  us,  however,  that  it  is  piain  upon  the  evi- 
dence that  the  sale  to  the  plaintiff's  purchaser  was  not  com- 
plete; that  it  was  a  term  of  the  sale  that  the  vendor  should 
be  in  possession  of  two  500  share  certificates,  so  that  the  pur- 
chaser might  have  them  in  that  form;  and,  if  that  be  so, 
it  follows,  as  a  matter  of  course,  that  the  plaintiff  is  entitled 
to  recover,  because,  upon  applying  for  the  certificates,  the 
delivery  of  which  was  essential  to  the  completion  of  the  con- 
tract, he  was  unable  to  obtain  them. 

I  am  inclined  to  think — it  is  not  necessary  for  the  de- 
cision of  this  case  to  decide — that,  even  if  the  evidence  on 
this  point  were  not  as  clear  as  it  is,  the  brokers  dealing  in 
good  faith  with  a  highly  speculative  class  of  shares,  such  as 
these  mining  shares  undoubtedly  were,  if,  acting  in  good 
faith,  they  formed  the  opinion  that  it  was  so  doubtful  whether 
the  purchase  could  be  forced  upon  the  purchaser  that  they 
ought  not  to  insist  on  completion  at  the  risk  of  the  principal 
having  to  embark  in  litigation  with  the  purchaser,  the  plain- 
tiff would  nevertheless  be  entitled  to  recover.  It  would  be  a 
most  unfair  thing  to  him,  dealing  with  a  stock  of  that  char- 
acter, to  put  him  in  such  a  position  that  he  would  have  to  take 
that  risk,  or,  if  he  did  not,  lose  his  right  to  recover  from  the 
appellants. 

No  injustice  is  done  to  these  appellants.  If  the  conten- 
tion of  Mr.  Clark  is  right,  and  the  purchase  was  completed, 
the  purchasers  from  the  plaintiff  would  have  a  right  of 
action  for  the  wrong  done  in  preventing  the  transfer  of  these 
.shares  to  him. 

Appeal  dismissed. 


Falcxxnbridge,  C.J. 


December  6th.  1907. 


WEEKLY  COURT. 


Re  EAGLE. 

Will — Construction — Devise — Estate  —  Fee  Simple  Subject 
to  be  Divested  on  Death  of  Devisee  Leaving  Children  — 
Rule  in  Shelley's  Case. 

Motion  by  the  administrator  of  the  estate  of  Mary  Jane 
Hards   (nee  MoWhirr).  deceased,  for  an  order  declaring  the 
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true  construction  of  the  will  of  Rebecca  Eagle,  the  material 
parte  of  which  were  as  follows: — 

"  I  give  and  bequeath  and  devise  to  my  granddaughter 
Mary  Jane  McWhirr  all  that  town  lot  .  .  .  (describing 
it),  subject  to  a  life  estate  therein  to  .  .  .  Thomas 
Eagle,  which  I  grant  in  said  lands  to  the  said  Thomas  Eagle 
during  his  life.  I  give,  devise,  and  bequeath  to  my  grand- 
daughter Ann  Louisa  McWhirr  my  village  lot  .  .  .  sub- 
ject to  a  life  estate  therein  to  .  .  .  Thomas  Eagle.  .  . 
I  give  and  bequeath  to  my  granddaughter  Mary  Jane  McWhirr 
the  sum  of  $500  to  be  paid  her  when  she  attains  the  age  of 
25  years.  .  .  .  And  I  will  and  direct  that  in  the  event 
of  either  of  my  said  granddaughters  predeceasing  the  other 
and  leaving  no  issue,  then  that  the  share  of  the  deceased 
sister  shall  go  to  the  surviving  sister  or  the  heirs  of  the  sur- 
viving sister,  but  if  either  of  my  said  granddaughters  should 
die  leaving  lawful  issue,  then  that  the  child  or  children  of 
the  deceased  should  inherit  the  share  of  the  deceased  mother. 
.  .  .  And  I  give  and  devise  to  my  said  granddaughters 
Mary  Jane  and  Ann  Louisa  all  the  rest  and  residue  of  my 
estate,  real  and  personal,  not  otherwise  disposed  of.  And  I 
will  and  direct  that  in  case  both  of  my  said  granddaughters 
should  die  leaving  no  lawful  issue  during  the  lifetime  of  the 
said  Thomas  Eagle,  then  and  in  that  case  the  shares  or  por- 
tions devised  to  my  said  granddaughters  shall  go  to  the  said 
Thomas  Eagle,  and  that  he  shall  in  such  event  inherit  the 
real  and  personal  property  now  given  and  devised  to  my  said 
granddaughters." 

W.  E.  Middleton,  for  the  administrator  of  the  estate  of 
Mary  Jane  Hards. 

W.  Proudfoot,  K.C..  for  her  creditors. 
M.  0.  Cameron,  for  her  infant  children. 

Falconbridge,  C.J.: — .  .  .  The  sale  of  the  lands  is 
confirmed  by  consent,  and  the  only  question  is  as  to  the  dis- 
position of  the  money  arising  therefrom.     .     .     . 

The  testatrix  died  18th  December,  1878;  Mary  Jane 
Hards  died  19th  July,  1904,  leaving  her  surviving  two  chil- 
dren, the  above  named  infants. 

It  was  contended  on  behalf  of  the  creditors:  (1)  that  thr 
devise  was,  under  the  rule  in  Shelley's  case,  a  devise  in  fit* 
simple;  or  (2)  that  it  was  a  devise  in  fee  simple  subject  t«> 
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be  divested  if  Mary  Jane  died  in  the  lifetime  of  the  testatrix, 
and  that  Mary  Jane,  having  survived  the  testatrix,  took  the 
fee  simple  subject  to  the  devise  over  to  her  issue. 

For  the  infants,  it  was  argued  that  the  devise  was  in  fee 
(subject  to  the  life  estate  of  the  husband  of  the  testatrix) 
subject  to  the  executory  devise  over  in  favour  of  issue  (chil- 
dren) of  Mary  Jane,  if  she  died  at  any  time  leaving  issue 
(children) . 

The  rule  in  Shelley's  case  does  not  apply,  as  "  issue "  is 
by  the  will  interpreted  to  mean  "  children,"  who  take  as  per- 
sons designate;  " issue"  is  therefore  not  a  word  of  limita- 
tion, as  it  does  not  "  import  the  whole  succession  of  inherit- 
able blood:"  see  per  Lord  Macnaghten  in  VanGrutten  v. 
Foxwell,  [1897]  A.  C.  658,  at  pp.  667,  677. 

The  period  at  which  the  gift  over  must  take  effect  is  fixed 
by  O'Mahoney  v.  Burdett,  L.  E.  7  H.  L.  388,  which  deter- 
mined that  "  a  gift  to  X.  for  life,  with  remainder  to  A.,  and 
if  A.  dies  unmarried  or  without  children,  to  B.,  is  an  execu- 
tory gift  over,  which  will  defeat  the  absolute  interest  of  A. 
in  the  event  of  A.  dying  at  any  time  unmarried  or  without 
children."  This  is  subject  to  the  qualification  that  a  con- 
trary intention  does  not  appear  by  the  will.  There  is  no  con- 
text here  which  renders  a  different  meaning  necessary  or 
proper. 

See  also  Cowan  v.  Allen,  26  S.  C.  R.  292;  Fraser  v. 
Fraaer,  ib.  316;  Crawford 'v.  Broddy,  ib.  345;  VanLuven  v. 
Allison,  2  0.  L.  K.  198;  In  re  Schnadhorst,  [1902]  2  Ch. 
234. 

Be  Walker  and  Drew,  22  0.  R.  332,  a  judgment  of  my 
own,  is  strongly  relied  on  by  Mr.  Proudfoot.  It  is  distin- 
guishable in  this,  that  it  was  a  case  of  a  devise  in  fee  with  a 
gift  over  "  in  the  event  of  death."  Death  is  certain,  but  it 
is  spoken  of  as  a  contingency.  In  such  a  case  to  consider 
death  as  a  contingency,  the  will  must  be  read  as  if  the  testa- 
tor had  said  "in  the  event  of  death  in  my  lifetime:"  Jarman, 
5th  ed.,  p.  1564;  Theobald,  5th  ed.,  p.  5?5. 

There  is  a  distinction,  however,  when  the  gift  over  is  on 
death  coupled  with  contingency,  and  not  merely  spoken  of 
as  a  contingency.  This  is  well  shewn  in  the  judgment  of 
Fry,  J.,  in  In  re  Hayward,  19  Ch.  D.  470,  at  p.  472,  where  he 
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says :  "  There  is,  in  my  judgment,  no  doubt  that  when  a  gift 
is  made  to  a  person  in  terms  absolute,  and  that  is  followed 
by  a  gift  over,  in  the  event  of  the  death  of  that  person  sub 
modo  (that  is  to  say,  without  issue  or  subject  to  any  other 
limitation  which  makes  the  death  a  contingency),  the  effect 
of  the  gift  over  is  prima  facie  to  prevent  the  first  taker  from 
taking  absolutely,  to  convert  the  interest  of  the  first  taker 
into  one  subject  to  the  contingent  devise  or  bequest  over.  In 
such  a  case  there  is  no  reason  to  confine  the  meaning  of  the 
word  "  death  "  to  death  during  the  lifetime  of  the  testator,  or 
death  during  the  life  of  the  tenant  for  life.  The  only  reason, 
or  the  main  reason,  why  that  is  done  in  certain  cases  is,  that 
the  testator  has  spoken  of  death,  which  is  certain,  as  a  con- 
tingency, but  when  the  testator  has  spoken  of  death  sub  modo. 
that  being  contingent,  there  is  no  need  to  render  it  contin- 
gent by  introducing  any  limitation."  See  also  Jarman,  5th 
ed.,  p.  1574;  Theobald,  p.  577. 

Mary  Jane  Hards,  therefore,  took  an  estate  in  fee  simple 
subject  to  be  divested  in  favour  of  her  children  on  her  death, 
at  any  time,  leaving  children. 

The  estate  consequently  passed  to  the  children  of  Mary 
Jane  under  the  will,  and  it  did  not  at  her  death  form  part 
of  her  estate. 

Costs  to  all  parties  out  of  the  estate. 


December  6th,  1907. 
divisional  court. 
FOSTER  v.  ANDERSON. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land— Con- 
struction— Time  of  Essence — Delay  of  Purchaser  in  Ten- 
der of  Purchase  Money  and  Deeds — Delay  of  Vendor — 
Preparation  of  Conveyance  and  Mortgage — Misrepresen- 
tation by  Purchaser's  Agent  —  Statute  of  Frauds  —  Mis- 
description of  Lot  in  Contract  —  Falsa  Demonstratio  — 
Identity  of  Premises — Deed  Held  in  Escrow  —  Specific 
Performance. 

Appeal  by  plaintiff  from  judgment  of  Riddell,  J.,  ante 
531,  dismissing  an  action  for  specific  performance. 


FOSTER  v.  ANDERSON.  999 

A.  H.  Marsh,  K.C.,  and  W.  J.  Clark,  for  plaintiff. 
G.  H.  Watson,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J.,  Mabee, 
J.),  was  delivered  by 

Boyd,  C. : — Stipulations  making  time  of  the  essence  of 
a  contract  are  to  be  construed  strictly,  and  require  to  be  dis- 
tinct and  express:  Hudson  v.  Temple,  29  Beav.  at  p.  543, 
and  Wells  v.  Maxwell,  32  Beav.  at  p.  414.  In  the  latter  case 
time  was  made  of  the  essence  of  the  contract  in  respect  of 
making  objections  to  the  title.  The  Master  of  the  Rolls  asks, 
a  Why  does  the  contract  say  6  in  this  respect '  if  it  was  meant 
that  time  should  be  of  the  essence  of  the  contract  in  every 
other  respect?  This  is  distinctly  a  case  in  which  no  time 
whatever  is  limited  for  the  performance  of  the  contract:" 
p.  414. 

I  think  the  strict  reading  of  the  clause  in  this  contract, 
"  Time  shall  be  of  the  essence  of  this  offer,"  means  in  respect 
to  the  offer — the  acceptance  of  the  offer — time  shall  be  es- 
sential. Does  it  mean  that  in  respect  of  all  matters  and 
terms  contained  in  the  proposal  after  its  acceptance — which 
then  becomes  a  contract — time  shall  be  equally  essential? 
It  does  not  say  so,  and  if  it  is  ambiguous,  the  Court  leans 
against  its  being  extended  beyond  its  obvious  meaning. 

However,  I  do  not  find  it  necessary  to  place  my  decision 
on  this  ground.  Assume  that  time  was  made  essential  as 
to  the  completion  of  the  contract,  the  rule  of  the  Court  is 
that  the  vendor  cannot  claim  the  benefit  of  the  term  making 
time  of  the  essence  if  he  himself  has  been  guilty  of  laches — 
if  he  has  failed  to  bestir  himself  when  he  should  have  been 
doing,  this  policy  of  inactivity  may  enure  to  the  exculpation 
of  the  other  side.  The  Court  may  then  consider  that  the 
time  element  has  ceased  to  be  of  an  essential  character,  and 
that  reasonable  diligence  only  has  to  be  regarded. 

Now,  there  is  a  clause  of  the  contract  which  imposes  a 
d*uty  on  the  vendor  «as  to  the  conveyance.  It  reads:  "The 
deed  of  transfer  is  to  contain  covenant  on  part  of, purchaser 
to  piay  off  said  assumed  mortgages  and  to  be  executed  by  pur- 
chaser (for  the  purpose  of  engaging  him  personally  to  its 
payment),  and  prepared  at  the  expense  of  the  vendor;  and 
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mortgages  to  be  at  my  (purchaser's)  expense."  The  gen- 
eral rule,  in  the  absence  of  other  provision,  is  that  the  pur- 
chaser prepares  the  conveyance  at  his  own  expense:  Steven- 
son v.  Davis,  23  S.  C.  E.  633.  The  reason  of  this  is  discussed 
in  Stephens  v.  De  Medici,  4  Q.  B.  427,  and  Lord  Denman, 
C.J.,  intimates  that  the  rule  seems  to  be  a  consequence  from 
the  fact  that  the  purchaser  is  to  pay  for  the  conveyance.  The 
language  used  by  Parke,  J.,  Prince  v.  Williams,  1  M.  4  W. 
13,  is  now  in  point,  where  the  instrument  (lease)  was  "to 
be  prepared  at  the  sole  expense"  of  the  landlord."  The  learned 
Judge  said :  "  As  the  lease  was  to  be  prepared  at  the  sole 
expense  of  the  defendant  (lessor),  he  was  to  prepare  it,  and 
not  the  lessee.  It  may  be,  indeed,  that  one  may  be  bound 
by  the  express  terms  of  a  contract  to  prepare  a  lease  or  a 
conveyance,  and  yet  that  it  shall  be  paid  for  by  another,  for 
such  stipulations  are  not  inconsistent;  but  when  all  that  i3 
stipulated  for  is  that  it  shall  be  prepared  at  the  expense  of 
the  lessor,  and  there  is  no  context  to  explain  it,  it  must  be 
intended  that  the  lessor  is  to  prepare  it  also." 

Here  the  solicitors  on  both  sides  understood  (and  I  think 
rightly)   that  the  vendor  was  to  prepare  the  deed  and  the 
purchaser  the  mortgage:  Clark  v.  McKay,  32  XT.  C.  R.  589. 
By  the  time  limits  of  the  contract,  the  acceptance  was  on  25th 
September,  1906 — 10  days  were  allowed  to  investigate  title, 
which  would  bring  it  to  5th  October,  and  the  sale  was  to  be 
completed  on  10th  October.    Accordingly,  on  4th  October  the 
plaintiff's  (purchaser's)  solicitor  writes  defendant's  (vendor's) 
solicitor  a  letter  asking  that  a  draft  deed  be  submitted,  and 
that  as  soon  as  that  was  done  he  would  submit  draft  mort- 
gage.   No  answer  being  sent  by  the  defendant's  solicitor,  the 
plaintiff's  solicitor  again  writes   on   8th   October  enclosing 
draft  mortgage  for   approval,   and   repeats   the   request  for 
draft  deed,  and  hopes  to  be  ready  to   close  on  10th  if  the 
deed  is  executed  in  time.     Still  no  answer  being  given,  the 
defendant's  solicitor  writes  a  third  time  on  10th  October,  en- 
closing deed  to  be  executed  by  the  vendor,  and  intimating 
preparedness   to  pay  the  required  purchase  money  at  once 
upon  its  execution.    Up  to  the  time  fixed  for  completion  the 
solicitor  for  the  plaintiff  has  been  thus  active  and  desirous  to 
complete  in  due  course. 

But  this  defendant  has  done  nothing  to   accelerate  the 
things  needful  to  be  done  in  order  to  the  due  completion;  con- 
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current  action  was  contemplated,  and  was  necessary  on  the 
part  of  both  solicitors. 

The  defendant,  however,  did  take  action  ex  parte  in  get- 
ting a  conveyance  executed,  but  kept  this  from  the  knowledge 
of  the  plaintiff's  solicitor.  A  deed  was  sent  to  the  defendant 
(who  was  then  in  Texas)  some  time  in  the  beginning  of  Oc- 
tober, and  was  executed  by  her  on  6th  October,  and  was  in 
the  hands  of  the  defendant's  solicitor  about  8th  October. 
The  draft  of  this  deed  should  have  been  submitted,  for,  simple 
though  the  conveyancing  be, 'the  deed  is  drawn  incorrectly  in 
making  the  $5,500  payable  in  cash,  whereas  part  of  it,  $4,000, 
was  to  be  secured  by  a  second  mortgage — a  prior  mortgage 
to  the  Messrs.  Foster  being  assumed  by  the  purchaser. 

However,  this  relation  of  facts  justifies  the  conclusion 
that  the  blame  for  delay  rests  on  the  defendant,  and  not  on 
the  plaintiff.  It  would  be  "  a  monstrous  injustice  "  that  one 
who  has  not  complied  with  a  stipulation  as  to  time  should 
6eek  to  enforce  the  strict  observance  of  it  on  the  other  pide, 
who  has  been  diligent.  In  truth,  the  essential  limit  is  thus 
removed,  and  the  course  of  dealing  in  completing  the  trans- 
action rests  on  the  general  principles  of  the  Court :  Upperton 
v.  Nicholson,  L.  E.  6  Ch.  443. 

I  think  the  grounds  upon  which  the  learned  Judge  pro- 
ceeded in  dismissing  the  action  are  not  tenable. 

But  on  the  appeal  the  defendant  sought  to  support  the 
judgment  on  two  other  grounds:  (1)  that  the  plaintiff's  agent 
had  been  guilty  of  misrepresentation  of  a  material  fact;  and 
(2)  that  there  is  no  contract  enforceable,  having  regard  to  the 
Statute  of  Frauds. 

As  to  misrepresentation,  it  is  not  proved.  The  statement 
relied  on  as  such  was  made  in  a  letter  by  the  agent  of  the 
vendor  and  not  of  the  purchaser,  and  it  was  a  statement  of 
what  had  occurred,  according  to  his  recollection,  in  an  inter- 
view with  the  defendant's  solicitor.  The  trial'  Judge  accre- 
dits the  evidence  of  Hill,  this  agent,  and  that  ends  the  matter. 
The  real  reason  why  the  defendant  was  desirous  to  get  out  of 
the  contract  was  because  the  place  was  better  rented  than  she 
supposed  to  be  the  case  when  she  signed  the  acceptance. 

As  :^Q  the  Statute  of  Frauds,  the  objection  is  that  the  lot 
807d  is  described  as  lot  22  in  the  offer  signed,  whereas  the  true 
lot  is  No.  24,  in  Ann  street,  in  the  city  of  Toronto.  It  is 
designated  as  part  of  park  lot  8  and  "known  as  22  Ann 
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street,."  giving  metes  and  bounds.  To  Hill,  the  agent,  and 
Dr.  Foster,  the  purchaser,  it  was  "  known  as yy  lot  22,  whereas 
it  was  in  truth  lot  24.  It  was  an  error  common  to  both,  and 
amounts  to  falsa  demonstrate  and  nothing  more.  It  is  easily 
corrected,  and  no  question  of  conflict  of  evidence  arises. 
There  is  absolutely  no  doubt  that  the  parties  were  dealing 
about  the  same  subject  matter,  and  the  identity  of  the  pre- 
mises is  beyond  peradventure.  .  .  .  Proof  of  the  contract, 
with  proper  description  of  land,  and  sufficient  under  the 
Statute  of  Frauds,  is 'contained  in  the  deed  of  conveyance 
(held  in  escrow)  dated  6th  October,  which  set  it  forth  as  sub- 
ject to  the  prior  mortgage,  but  which  is  in  error  as  to  the 
cash  payment. 

All  these  things,  being  in  proof,  taken  together,  relieve  the 
written  contract  from  any  vagueness  or  uncertainty.  It  is 
needless  to  go  through  the  cases  in  detail,  but  I  refer  as 
authorities  to  Coote  v.  Borland,  35  L.  C.  R.  282;  Gillatley  v. 
White,  18  Gr.  1;  Plant  v.  James,  [1897]  2  Ch.  281;  Clark 
v.  Walsh,  2  0.  W.  R.  72.  ...  I  am  aware  that 
Gillatley  v.  White  has  been  suspiciously  looked  at,  but  I  do  not 
consider  its  value  as  an  authority  impaired.  The  same  hold- 
ing with  reference  to  a  deed  in  escrow  was  maintained  by  a 
very  strong  Court  in  Massachusetts  in  1899,  of  which  Holmes, 
C.  J.,  was  the  presiding  Judge :  Hibbard  v.  Hatch  Storage  Co., 
174  Mass.  296.  The  result,  after  consideration  of  the  appeal 
and  what  is  erroneously  termed  the  cross-appeal,  is  that  the 
usual  judgment  for  specific  performance  should  be  directed 
with  costs  of  action  and  appeal  to  be  paid  by  the  defendant, 
and  reference  to  the  Master  to  settle  conveyancing,  if  the 
parties  cannot  agree. 


Riddell,  J.  December  7th,  1907. 

CHAMBERS. 

Re  ROCKLAND  PUBLIC  SCHOOL  BOARD  AND  ROCK- 
LAND HIGH  SCHOOL  BOARD. 

Schools — Membership  of  High  School  Board  of  Village — Re- 
presentative of  Public  School  Board  —  Rural  School  Sec- 
tion— Union  School  Section — Village  School  Board- 
High  Schools  Act — Mandamus — Costs. 

Motion  by  the  public  school  board  for  a  mandamus  to 
compel  the  high  school  board  to  admit  the  representative 
of  the  former  as  a  member  of  the  latter  board. 
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W.  E.  Middeton,  for  the  applicants. 

H.  M.  Mowat,  K.C,  for  the  respondents. 

Riddell,  J.: — About  1860  the  township  council  of  the 
township  of  Clarence,  in  the  county  of  Russell,  set  apart  a 
portion  of  that  township  as  school  section  No.  2,  Clarence. 
In  1885  a  portion  of  this  territory  was  set  apart  and  erected 
into  an  incorporated  village,  Rockland  by  name,  and  there- 
after the  school  number  2  seems  to  have  been  known  as  Rock- 
land public  school.  In  1905,  under  the  provisions  of  1  Edw, 
VII.  ch.  40  (0.),  the  village  of  Rockland  became  a  high 
school  district,  and  a  high  school  has  been  established  ac- 
cordingly. 

In  January,  1907,  the  Rockland  public  school  board,  pur- 
porting to  act  under  the  provisions  of  sec.  13  (7)  of  the  said 
Act,  appointed  Mr.  P.  as  their  representative  upon  the  high 
school  board.  The  high  school  board  refused  to  allow  Mr, 
P.  to  take  his  seat,  and  the  public  school  board  now  apply  for 
a  mandamus. 

No  technical  difficulties  are  thrown  in  the  way;  and  both 
boards  desire  a  decision  on  the  merits. 

The  statutory  provision  to  be  interpreted  is,  as  mentioned, 
to  be  found  in  1  Edw.  VII.  ch,  10,  see.  13  (7)—*  Except  in 
the  case  of  a  board  of  education,  the  public  school  trustees  of 
every  city,  town,  or  incorporated  village,  in  which  a  high 
school  board  is  situated,  may  appoint  annually  one  trustee  of 
and  for  the  high  school  board/'  etc. 

Here  the  high  school  board  contend  that  the  public 
school  board  are  not,  in  the  sense  contemplated  by  the  statute, 
"  the  public  school  trustees  of  ?y  an  "  incorporated  village ;" 
that  their  jurisdiction  is  over  a  portion  of  the  adjacent  town- 
ship; and  that  it  would  not  be  just  that  ratepayers  quite  out- 
side the  village  should  have  any  part,  in  directing  the  policy 
of  the  high  school,  as  they  might  if  trustees  selected  by  them 
should  nominate  a  high  school  trustee  who  might  sway  that 
board  or  determine  its  policy.  On  the  other  hand,  it  i^_  con- 
tended that  the  fact  that  the  school  section  of  an  incorpor- 
ated village  takes  in  more  territory  and  includes  more  rate- 
payers than  those  in  the  village  does  not  make  the  board  any 
less  the  board  of  that  village,  ami  should  not  take  away  the 
right  of  the  ratepayers  in  the  village  itself. 
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I  do  not  know  that  the  argument  ab  inconvenient!  help 
one  party  more  than  the  other;  .  .  .  the  words  of  the 
statute,  reasonably  interpreted,  must  govern.  Of  course, 
the  right  to  appoint  a  high  school  trustee  is  a  purely  statu- 
tory right,  and  those  claiming  to  exercise  that  right  must 
bring  themselves  within  the  statue;  but  at  the  same  time  an 
unreasonable  strictness  in  applying  the  statute  is  to  be 
avoided. 

The  Act  in  force  at  the  time  of  the  formation  of  the  vil- 
lage of  Bockltad  was  48  Vict  ch.  49  (0.)  That  Act,  sec. 
93,  provides  that  "  in  case  a  portion  of  the  territory  compris- 
ing one  or  more  school  sections  becomes  incorporated  as  a 
village  or  town,  the  boundaries  of  such  school  section  or  sec- 
tions shall  continue  in  force  and  be  deemed  a  union  school 
section,  notwithstanding  such  Act  of  incorporation,  until 
altered  as  provided  in  section  86  of  this  Act/'  The  language 
employed  is  not  accurate,  but  there  can  be  no  doubt  that  what 
is  meant  is  that  the  former  rural  school  section  become*  a 
union  school  section.  Upon  the  formation  or  incorporation 
of  the  village,  the  school  section  became  then  a  union  school 
section.  The  legislation  was  carried  on  with1  a  slight  change 
in  the  language  through  B.  S.  0.  1887  ch.  225,  sec.  93;  54 
Vict.  ch.  55,  sec.  93;  59  Vict.  ch.  70,  sec.  49;  B.  S.  0.  1897 
ch.  292,  sec.  49  (1);  and  now  contained  in  1  Edw.  VII.  ch.  89, 
sec.  52  (1). 

By  the  Act  of  1891,  54  Vict.  ch.  55,  an  amendment  was 
made  to  this  section  of  the  original  Act,  by  adding,  "  And  the 
provisions  of  the  Act  respecting  the  election  of  public  school 
trustees  in  towns  or  villages  shall  apply  thereto/'  until  such 
union  should  be  altered  or  dissolved.  This  provision  was  also 
continued  by  the  subsequent  legislation,  and  is  to  be  found 
now  in  the  same  sub-section  of  the  present  Act, 

Had  it  been  the  intention  that  the  school  section  so  con- 
tinued should  be  or  be  considered  a  village  school  section, 
nothing  would  have  been  easier  than  to  say  so.  This  was  not 
done,  and  the  reference  to  sec.  86  of  the  original  Act  makes 
it  plain  that  such  a  school  section  was  to  be  not  only  called  a 
union  school  section,  but  that  it  should  be  considered  for  all 
purposes  as  belonging  to  two  municipalities — special  pro- 
visions being  made  for  voting  so  that  each  ratepayer  should 
vote  in  the  same  way,  and  for  inspection. 
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Some  assistance  may  be  derived  from  the  markedly  dif- 
ferent provisions  in  a  case  not  at  all  unlike,  that  is,  where 
any  portion  of  a  township  is  annexed  to  a  city  or  town.  In 
1888,  by  the  statute  51  Vict.  ch.  28,  sec.  40,  it  was  provided 
that  "the  portion  so  annexed  shall  for  all  school  purposes 
be  deemed  to  be  part  of  such  city  or  town,"  subject  to  a 
proviso  not  material  to  be  considered  here.  This  provision 
was  continued  by  52  Vict.  ch.  36,  sec.  43,  the  proviso  being 
modified;  then  by  54  Vict.  ch.  55,  see  94.  In  1896  the  ex~ 
pression  " urban  municipality"  was  introduced,  defined  as 
being  "a  city,  town,  or  incorporated  village"  (sec.  2  (9)), 
and  so  the  section  was  changed  (59  Vict,  ch.  70,  sec,  50  (1)), 
to  read,  "  When  any  portion  of  a  township  municipality  is 
annexed  to  an  urban  municipality  by  proclamation,  the  por- 
tion so  annexed  shall  for  all  school  purposes  be  deemed  to  be 
part  of  such  city  or  town,  provided,"  etc.  This  was  continued 
by  R.  S.  O.  1897  ch.  292,  sec.  50  (1),  totidem  verbis,  and  also 
by  1  Edw.  VII.  ch.  39,  sec.  53. 

The  distinction  between  the  two  methods  of  dealing  with 
two  cases  not  analogous  is  striking:  in  the  case  in  hand  the 
old  section  continues,  but  as  a  union  school  section;  in  the 
other  case  the  part  brought  into  the  urban  municipality  be- 
comes part  of  the  urban  municipality  for  all  school  purposes. 
The  Act  1  Edw.  VII.  ch.  39,  by  sec.  45,  provides  that  all 
union  school  sections  which  existed  on  1st  April,  1901,  should 
continue  to  exist — and  therefore  the  school  section  in  question 
is  still  a  union  school  section,  by  whatever  name  it  may  be 
called.  That  being  so,  I  do  not  think  that  the  board  of  trus- 
tees are  "  the  public  school  trustees  of "  an  "  incorporated 
village,"  within  the  meaning  of  the  High  Schools  Act,  1  Edw. 
VII.  ch.  40,  sec.  13  (7).  They  may  not  necessarily  be  ail  or 
any  of  them  in  the  village,  but  that  cannot  be  the  test.  The 
only  way  of  arriving  at  what  is  meant  by  the  legislation  is 
to  find  out  what  is  the  meaning  of  the  language  employed, 
interpreted  reasonably.  If  my  conclusion  is  opposed  to  the 
intent  of  the  legislature,  the  Act  may  be  easily  amended;  but 
with  that,  of  course,  I  have  nothing  to  do. 

The  application  must  fail. 

In  regard  to  costs;  there   is    no    suggestion    that    the 
plaintiffs  are  not  acting  in  good  faith,  the  parties  on  both 
vol.  x.  o.w.b.  mo.  29— 68a 
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sides  are  public  bodies  exercising  public  functions,  the  case  is 
a  novel  one,  and  I  do  not  think  that  this  is  a  case  for  costs.    . 


Teetzel,  J.  December  7th,  1907. 

CHAMBERS. 

PEW  v.  NORRIS. 

Particulars  —  Statement    of    Claim  —  Contract  —  Services 
Rendered — Sufficiency  of  Particulars. 

Appeal  by  defendant  from  order  of  Master  in  Chambers 
dismissing  defendant's  application  for  further  and  better 
particulars  of  the  statement  of  claim. 

F.  Arnoldi,  K.C.,  for  defendant 

Macdonald  (Curry,  Eyre,  &  Wallace),  for  plaintiff. 

Teetzel,  J.: — I  would  have  had  no  hesitation  in  dis- 
missing the   appeal  at   the   close   of   the   argument  but  for 
.     .     .     Gunn  v.  Turner,  7  Times  L.  R.  280.     Further  con- 
sideration of  the  somewhat  meagre  report  of  that  case  satis- 
fies me,  however,  that  it  does  not  warrant  the  order  asked 
for  here.     In  that  case  the  agreement  sued  on  does  not  ap- 
pear to  have  heen  alleged  with  sufficient  particularity',  while 
in  this  case  the  agreement  sued  on  is  sufficiently  identified 
between  the  statement  of  claim  and  the  particulars  already 
served.    Then  in  that  case  it  does  not  appear  that  even  in  a 
general  way  did  the  plaintiff  allege  the  nature  of  the  work 
and  services  rendered,  while  here  the  plaintiff  does  allege  in 
his  particulars  that  the  work  consisted  in  his  going  to  Ot- 
tawa and  soliciting  the  support  and  influence  of  several  mem- 
bers of  Parliament  on  his  behalf,  and  that  as  a  result  of  the 
support  and  influence  so  solicited  the  subsidy  was  re-voted. 

The  action  is  upon  an  agreement  for  a  lump  sum  payable 
on  the  accomplishment  of  a  certain  result,  and  it  is  im- 
material whether  the  plaintiff  spent  day*  or  only  hours  in 
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accomplishing  it,  if  he  can  establish  that  the  result  of  his 
and  the  defendant's  joint  efforts  was  success. 

What  particulars  are  to  be  furnished  before  defence  must 
depend  upon  the  facts  of  each  case.  As  stated  on  p.  114  of 
Odgers  on  Pleading  and  Practice,  6th  ed.T  the  only  general 
rule  that  can  be  laid  down  is  that  there  must  be  particulars 
sufficient  to  apprise  the  Court  and  the  other  party  of  the 
exact  nature  of  the  question  to  be  tried. 

In  this  case  I  think  the  plaintiff  has  satisfied  this  mite,  and 
that  the  statement  of  claim  and  particulars  arc  sufficiently 
explicit  to  enable  the  defendant  to  properly  frame  his  state- 
ment of  defence. 

Appeal  dismissed  with  costs  to  be  paid  by  defendant  in 
any  event. 


December  7th?  1907. 

C.A. 

Re  CONIAGAS  MINES  CO.  AND  TOWtf  OF  COBALT. 

Assessment  and  Taxes  —  Income  Tax. — Mining  Company — 
Surplus  from  Year* ft  Opera! ion,1?  after  Paying  Expenses — 
Distribution  in  Dividends — "  Income  Derived  from  {he 
Mine" — Asspssment  Act,  sec.  S6  (3)< 

Appeal  by  the  company  from  a  decision  of  the  Ontario 
Railway  and  Municipal  Board  dismissing  an  appeal  by  the 
company  from  a  decision  of  the  Court  of  Revision  for  the 
town  of  Cobalt  affirming  an  assessment  of  the  company,  in 
1907,  by  the  town.  Tor  $100,000  in  respect  of  income  from 
their  mines. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  Meredith,  pJJ.A* 

H.  H.  Collier j  K,C.,  for  the  company. 

E.  D.  Armour,  EX'.,  for  the  corporation  of  the  town  of 
Cobalt. 
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Moss,  C.J.O.: —  .  .  .  The  company  were  incor- 
porated in  .  .  .  1906,  under  the  Ontario  Companies  Act, 
with  a  capital  stock  of  800,000  shares  of  the  par  value  of  $5 
each,  and  all  have  been  issued  and  are  held  as  fully  paid  up. 
They  were  issued  in  the  first  instance  to  the  proprietors  of  the 
mining  property  in  consideration  of  the  transfer  thereof  to 
the  company.  The  property  consists  of  40  acres,  area  of 
mine.  Mining  operations  are  being  carried  on,  and  there  are 
no  receipts  except  from  the  sale  of  ore  taken  from  the  mine. 
It  is  admitted  that,  after  deducting  working  expenses,  there 
remains  a  sum  of  $100,000,  and  that  if  the  mine  is  liable  to 
an  income  tax,  that  sum  is  a  reasonable  assessment.  It  is 
al&o  admitted  that  dividends  have  been  declared  based  upon 
the  net  receipts  ascertained  in  the  manner  above  stated. 

The  company  contend  that  the  Railway  and  Municipal 
Board  erroneously  held  that  sum  to  be  "  income  derived  from 
the  mine,"  within  the  meaning  of  those  words  as  employed  in 
STb-sec.  3  of  sec.  36  of  the  Assessment  Act.  The  argument 
is  that,  inasmuch  as  the  ore — the  product  of  the  mine — rep- 
resents the  capital  of  the  company,  every  withdrawal  is  in 
fact  a  return  of  so  much  of  the  capital,  and  therefore,  until 
all  the  capital  has  been  returned,  there  can  be  no  income 
capable  of  assessment  under  sec.  36  (3). 

English  and  Scottish  cases  decided  upon  the  various  In- 
come Tax  Acts  from  time  to  time  in  force  in  Great  Britain 
shew  that  the  same  argument  has  been  urged  against  the  ap- 
plication of  these  Acts  to  somewhat  similar  instances,  but. 
with  perhaps  one  exception,  always  with  indifferent  succor: 
and  in  Coltness  Iron  Co.  v.  Black,  6  App.  Cas.  315,  Lord 
Blackburn  (at  p.  336)  accepts  it  as  a  settled  rule  that  the 
constant  course,  from  the  statute  43  Eliz.  ch.  2  downwards, 
was  to  construe  an  annual  tax  imposed  on  coal  mines,  quar- 
ries, and  the  like,  as  being  imposed  on  that  which  is  produced 
from  them.  But,  in  truth,  the  cases  in  the  English  Courts 
lend  little,  if  any,  assistance. 

The  question  falls  to  be  determined  by  reference  to  tho 
language  of  the  enactment.  So  far  as  material,  it  is  in  thes* 
words : — 

"  36  (1) — Except  in  the  case  of  mineral  lands  hereinafter 
provided  for,  real  property  shall  be  assessed  at  it&  actual 
value.     .    .    . 
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"  (3)  In  estimating  the  value  of  mineral  lands,  such  lands 
and  the  buildings  thereon  shall  be  valued  and  estimated  at 
the  value  of  other  lands  in  the  neighbourhood  for  agricultural 
purposes,  but  the  income  derived  from  any  mine  or  mineral 
work  shall  be  subject  to  taxation  in  the  same  manner  as  other 
incomes  under  this  Act." 

What  did  the  legislature  mean  should  be  taxed  when  it 
declared  that  the  income  derived  from  any  mine  or  mineral 
work  shall  be  subject  to  taxation  in  the  same  manner  as  other 
incomes  under  the  Act?  It  is  plain  that  the  legislature  in- 
tended that  mineral  lands  should  bear  a  tax  exceeding  that  to 
be  imposed  on  the  value  of  the  lands  in  the  neighbourhood 
for  agricultural  purposes,  but  the  imposition  of  the  additional 
tax  was  to  be  dealt  with  in  another  and  exceptional  way. 
And  it  must  be  assumed  that  in  declaring  that  the  income 
derived  from  any  mine  or  mineral  work  should  be  subject  to 
taxation,  it  had  in  mind  the  usual  and  ordinary  method  by 
which  the  products  of  mines  is  won  and  disposed  of  or  dealt 
with,  and  the  result,  to  thfc  proprietors,  of  the  operations  of 
the  year. 

A  quantity  of  ore,  greater  or  less  according  to  the  extent 
of  the  operations  or  the  productiveness  of  the  mine,  is  brought 
to  the  surf  ace.  The  working  expenses  or  actual  cost  of  pro- 
duction being  deducted  from  the  gross  receipts,  the  sum  left 
represents  that  which  is  realized  for  the  proprietors.  It  is 
what  has  been  gained  from  the  year's  operations,  that  which 
comes  in  to  the  proprietors,  and  so  falls  readily  within  the 
term  "  income  derived  from  the  mine  or  mineral  work/' 

There  appears  no  good  reason  for  doubting  that  such  was 
the  intention  of  the  legislature,  for,  however  true  it  may  be 
that  the  effect  of  continuing  the  working  of  the  mine  is 
gradually  to  exhaust  the  product,  and  so  end  the  income 
derivable  therefrom,  that  has  for  many  years  been  recog- 
nized as  the  inevitable  result  of  mining  operations,  without 
at  all  altering  the  view,  long  entertained,  that  the  investors  in 
property  of  this  nature  are  not  at  liberty  to  regard  for  assess- 
ment purposes  the  annual  gains  or  income  in  the  light  of 
replacement  ox  capital.  And  more  especially  so  when,  as  in 
this  case,  they  have  been  treated  as  properly  the  subject  of 
dividends. 
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Appeal  dismissed. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Osler,  Garrow,  and  Maclaren,  JJ.A.,  also  concurred. 


December  7th,  1907. 

C.A. 

BEX  v.  STTNFIELD. 

Crintinai  Law — Murder — Evidence — Statement  of  Deceased 
— Dying  Declaration — Expectation  of  Death  —  Threats 
made  by  Prisoner  to  Deceased — Admissibility — Threats  by 
Prisoner  to  other  Persons — Inadmissibility — No  Substan- 
tial Wrong  or  Miscarriage  —  Crown  Case  Reserved—Con- 
viction Affirmed. 

The  prisoner,  Jacob  Sunfield,  was  tried  and  convicted  be- 
fore Falconbridge,  C.J.,  and  a  jury,  on  an  indictment  which 
charged  him  with  the  murder  of  one  Andrew  Badzig,  and  was 
sentenced  to  death. 

During  the  trial  evidence  was  given  of  a  statement  made 
by  the  deceased  Andrew  Badzig  as  to  the  cause  of  his  death, 
which  was  admitted  by  the  Chief  Justice  as  a  dying  declara- 
tion. Evidence  was  also  given  with  regard  to  quarrels  be- 
tween the  prisoner  and  the  deceased,  as  well  as  in  some  cases 
with  other  persons. 

Subsequent  to  the  trial  the  Chief  Justice,  by  direction  of 
the  Court  of  Appeal,  given  upon  the  application  of  counsel 
for  the  prisoner,  stated  a  case  and  submitted  for  the  opinion 
of  the  Court  the  following  questions : — 

1.  Was  the  evidence  of  the  dying  declaration  properly 
admitted? 

2.  Was  the  evidence  as  to^quarrels  properly  admitted? 
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The  case  was  heard  by  Moss,  C,J.O..t  Osler,  Garrow, 
Maclaren,  Meredith,  J  J.  A. 

J.  L.  Counsell,  Hamilton,  and  J.  G,  Farmer,  Hamilton, 
for  the  prisoner. 

J,  R,  Cartwright,  K.C.,  for  the  Crown. 

Moss,  C.  J.O. : — The  evidence  taken  at  the  trial  waa  made 
part,  of  the  case,  and  upon  the  first  application,,  as  well  as 
upon  the  argument  of  the  stated  case,  it  was  fully  and  ably 
discussed  by  the  prisoner's  counsel. 

The  prisoner  and  the  deceased  were  both  natives  of  some 
part  of  Poland.     They  were  both  employed  at  the  Deering 
Harvester  Company's  works  in  Hamilton,    The  deceased  and 
his  wife  carried  on  a  boarding  house,  in  which  a  number  of 
their  countrymen  and   count r women  lodged,  and  amongst 
them  the  prisoner.     He  had  lived  in  the  house  for  more  than 
a  year  prior  to  12th  JuHT,  1907.     In  the  afternoon  of  that  day 
the  defeased  was  found  lying  on  the  floor  of  a  bedroom  on  the 
ground  fioor  of  his  house  in  a  pool  of  blood.     He  was  lilted 
up  and  laid  upon  the  bed,  and  it  was  found  that  he  had  re- 
ceived a  wound  from  a  pistol  bullet,  which  appeared  to  have 
entered  on  the  left  side  of  the  head  immediately  below  the  ear; 
and  it  waa  subsequently  shewn  that  this  wound  was  the  t-^use 
of  his  death.     The  bedroom  opened  from  the  dining-room  of 
the  house.     Among  the  first  to  enter  the  bedroom  when  the 
deceased  was  found  lying  on  the  floor,  was  the  prisoner,  but 
in  a  short  time  he  passed  into  the  dining-room  and  sat  down 
at  the  table.     Shortly  afterwards  one  William  Walsh,  a  wit- 
ness at  the  trial 3  came  in,  and,  passing  the  prisoner  where  he 
sat  at  the  table  in  the  dining-room,  went  into  the  bedroom 
wh  re  the  deceased  was  lying  on  the  bed.     There  was  no  one 
else  in  the  bedroom  at  the  time.     After  a  short  interval  he 
went  out  through  the  dining-room  into  the  kitchen,  where  one 
Brandon,  who  had  assisted  to  lift  the  deceased  to  the  bed, 
was  washing"  his  hands,  and,  after  looking  out  to  see  if  there 
vas  anybody  in  the  y&rd,  he  returned  to  the  bedroom.     He 
then  spoke  to  and  endeavoured  to  rou^e  the  decease! ,  who  had 
evidently  lost  much  blood,  and  was  apparently  unconscious  or 
in  a  stupor.     Eventually  he  succeeded  in  raising  him  so  that 
he  made  an  effort  to  sit  up  in  the  bed,  but  fell  back.     What 
then  happened  was  described  by  the  witness  as  follows: — 
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"  Q.  Then  what?  A.  Then  I  called  him,  and  he  kind  of 
opened'  his  eyes  a  little  brighter;  they  were  opened  all  the 
time,  but  to  my  intents  (sic)  he  seemed  quite  a  bit  brighter, 
and  I  spoke  and  said, '  What  is  the  matter,  Andy  V  and  1  said, 
'  Somebody  cut  you?'  No,  I  said,  '  Who  cut  you?'  And  he 
says,  '  Hello,  Billy,  no  cut,  Jake  shoot/ 

"  Q.  What  next  happened  ?  A.  I  asked  him  if  he  was 
badly  hurt,  and  he  did  not  answer  me,  and,  realizing  that  he 
was,  I  said  to  him,  '  Andy,  now  lie  down  and  we  send  for  a 
doctor/    And  he  said,  'No  doctor,  Billy,  me  die/ 

"  Q.  Did  you  put  him  down  again  on  the  bed  ?  A.  I  pulled 
his  left  arm  from  in  under  him  and  put  him  on  his  back  and 
let  him  lie  down  easily. 

"  Q.  What  next  did  you  do?  A.  I  went  out  of  the  roam/' 
He  found  the  prisoner  still  sitting  at  the  table  with  his 
head  down  upon  his  arms  as  if  he  were  sleeping,  but  he  did 
not  speak,  and  in  answer  to  a  question,  "  But  you  had  no 
iurther  conversation  at  that  time  either  with  Radzig  or  the 
prisoner?"  he  said,  "I  never  said  another  word  to  either  of 
them/' 

Upon  cross-examination  he  said  he  did  not  think  the 
prisoner  could  hear  what  the  deceased  said,  for  the  simple 
reason  that  he  spoke  just  above  a  whisper.  He  further  stated 
that,  although  he  had  been  told  there  had  T>een  shooting  at 
the  house,  he  did  not  at  first,  when  he  saw  the  deceased  lying 
there,  think  he  had  been  shot;  his  impression  was  that  he 
had  been  knifed.     He  was  then  asked : — 

"Q.  Repeat  again  the  conversation  that  took  place  be- 
tween you  and  Andrew  Radzig,  the  Pole.  A.  I  asked  Radzig, 
I  says,  '-Hello,  Andy,  who  cut  you?'  He  says,  '  Hello,  Billy, 
no  cut,  Jake  shoot/  I  says,  '  Well,  Andy,  better  lie  down,  I 
will  send  for  a  doctor  for  you/  He  said,  €  No  good  doctor, 
Billy ,  me  die/ 

"  Q.  Did  you  put  him  down  then?  A.  I  put  my  hand  to 
his  back  and  let  him  go  over  easily,  and  his  feet  were  towards 
the  foot  of  the  bed,  and  his  body  towards  the  middle  of  the 
bed  towards  the  wall.  That  was  the  last  position  I  saw  him 
in. 
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UQ.  And  he  never  spoke  to  any  other  witness?  A.  No. 
When  I  saw  Radzig  move  the  first  time,  I  called  for  some- 
body, and  nobody  answered  me,  and  I  came  to  the  conclusion 
if  Kadzig  should  speak  I  should  be  there  and  not  waste  time 
for  anybody. 

"  Q.  You  were  expecting  him  to  speak  ?    A.  Yes." 

Further  on  he  said  he  did  not  think  the  decaesed  was 
unconscious  when  he  was  there,  he  was  only  semi-unconscious. 

Shortly  afterwards  the  deceased  was  removed  to  the  hospi- 
tal, where  he  remained  apparently  unconscious  until  his 
death,  which  occurred  between  4  and  5  hours  after  his  re- 
moval from  his  house.  He  was  not  seen  by  a  physician  be- 
fore his  removal  to  the  hospital,  but  he  had  been  seen  by 
others  before  he  was  seen  by  William  Walsh,  and  they  speak 
of  hk  condition  and  describe  the  wound.  One  of  them 
(Schwartz)  asked  him  some  questions  in  his  native  tongue, 
and  received  one  answer,  in  the  same  language,  in  the  prison- 
er's presence  and  hearing.  The  question  was,  "Who  shoot 
you?"  And  the  answer,  "  This  fellow  shot  that  has  got  the 
revolver,"  or  "  This  fellow  that  shot  me  is  the  fellow  that  got 
the  revolver/'  Whichever  it  was,  it  shews  that  he  realized  and 
understood  that  he  had  received  a  wound  from  a  revolver, 
and,  as  the  event  proved,  it  was  a  mortal  wound. 

Now,  it  was  for  the  Chief  Justice  to  determine,  in  view 
of  all  the  circumstances  shewn  in  evidence,  whether  the  state- 
ment as  to  the  prisoner  being  the  person  who  fired  thw  re- 
volver should  be  received  as  a  dying  declaration.  It  appears 
to  have  been  the  opinion  of  Martin,  B.,  that  the  question  was 
one  for  the  trial  Judge  exclusively,  and  not  for  the  Court  of 
Appeal:  Regina  v.  Eeaney,  Dears  &  B.  151,  7  Cox  C.  C.  fc09; 
but  it  is  now  firmly  settled  that  the  decision  of  the  trial  Judge 
is  subject  to  review.  But  in  review  the  question  is  not 
whether,  if  another  Judge  had  been  presiding,  he, would  have 
done  the  same  thing,  but  whether,  the  trial  Judge  having 
ruled  in  favour  of  its  admission,  that  ruling  should  be  set 
asjde.  It  is  true  that  in  this  case  the  Chief  Justice  inclined 
at  first  to  admit  the  statement  as  one  made  in  the  prisoner's 
hearing,  but  this  ground  was  displaced  when  it  appeared,  upon 
Walsh's  cross-examination,  that  the  deceased  spoke  in  so*  low 
a  tone  that  it  could  not  be  heard  by  the  prisoner.    But  that 
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could  be  no  reason  for  excluding  it  from  admission  on  the 
other  ground,  if  the  circumstances  justified  its  admission. 

Nor,  as  the  decisions  shew,  does  the  circumstance  that  the 
incriminating  statement  was  made  before  the  deceased  had 
expressed  any  opinion  or  made  any  statement  with  regard  to 
his  condition  evidencing  his  belief  in  impending  death  from 
the  injury  he  had  received,  prevent  its  admission.  His  men- 
tal condition  is  a  matter  of  inference  from  the  attendant 
circumstances,  including  in  this  case,  of  course,  his  state- 
ments. 

The  Chief  Justice  had  to  satisfy  himself  that  the  deceased 
spoke  under  a  belief,  without  hope,  that  he  was  about  to  die 
from  the  wound  that  had  been  inflicted  upon  him. 

Various  forms  of  expression  have  been  used  by  Judges  by 
way  of  defining  the  necessary  mental  condition.  "If/'  says 
Kelly,  C.B.,  in  The  Queen  v.  Jenkins,  L.  B.  1  C.  C.  B.  at  p. 
192,  "  we  look  at  the  reported  cases  and  at  the  language  of  tie 
learned  Judges,  we  find  that  one  has  used  the  expression 
'  every  hope  of  this  world  gone/  another  '  settled  hopeless 
expectation  of  death/  another  '  any  hope  of  recovery,  however 
slight,  renders  the  evidence  of  such  declarations  inadmis- 
sible/ " 

Taking  any  one  or  all  of  these  as  the  criterion  in  this 
case,  there  is  no  difficulty  in  concluding  that  the  Chief  Justice 
could  not  but  be  convinced  that  the  statement  was  admissible, 
The  words  spoken,  in  the  existing  circumstances,  in  answer 
to  a  statement  of  intention  to  procure  medical  assistance,  shew 
very  strongly  that  he  bad  abandoned  all  hope  of  benefiting  by 
human  aid,  and  was  fallen  into  a  settled  hopeless  expectation 
of  death.  Whether  Walsh  said,  "  Andy,  now  lie  down  and  we 
send  for  a  doctor,"  as  he  stated  in  his  examination  in 
chief,  or  "  Well,  Andy,  better  lie  down, ,  I  will  send  for  a 
doctor  for  you,"  as  he  stated  in  cross-examination,  and 
whether  the  reply  was,  "  No,  doctor,  Billy,  me  die,"  as  stated 
in  chief,  or,  "No  good  doctor,  Billy,  me  die,"  as  stated 
in  cross-examination,  they  lead  to  the  same  conclusion — a 
declaration  of  belief  that  every  hope  of  this  world  is  gone. 
He  was  aware,  as  his  previous  statement  to  Schwartz  shews, 
that  he  had  been  shot;  he  was  in  fact  in  a  dying  state;  and 
he  was  evidently  conscious  of  that  fact.  In  the  circumstances, 
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there   was   ample   reason   for   admitting   the   statement   in 
evidence. 

The  first  question  ought,  therefore,  to  be  answered  in  the 
affirmative. 

As  to  the  second  question,  there  can  be  no  reason  for  ex- 
cluding the  testimony  proving  quarrels  between  the  deceased 
and  the  prisoner,  and  the  latter^  threats.  Taken  in  the  con- 
nection in  which  it  was  given,  it  tended  to  shew  an  animus  and 
furnish  -a  motive  for  the  crime  with  which  the  prisoner  was 
charged.  The  only  other  instance  of  threats  was  in  the  case 
of  the  witness  Aggi  Kadzig.  That  came  out  in  the  course 
of  giving  testimony  to  shew  that  the  prisoner  possessed  a 
revolver,  and  it  was  in  connection  with  proof  of  that  fact 
that  the  witness  testified'  to  a  threat  to  shoot  her  made  on  one 
occasion.  Strictly,  it  should  not  have  been  received,  but  no 
special  weight. was  attached  to  it,  and,  although  the  lea-ned 
Chief  Justice  alluded  to  it  in  his  charge,  he  only  did  so  inci- 
dentally and  in  connection  with  the  other  testimony  as  to  the 
prisoner's  quarrels  with  and  threats,  against  the  deceasea. 

We  have  to  consider  whether  its  reception,  under  the  cir- 
cumstances, ought  to  vitiate  the  proceedings.  The  case  of 
Makin  v.  Attorney-General,  [1894]  A.  C.  57,  was  pressed 
upon  us.  In  that  case  the  evidence  objected  to  was  held  10  be 
properly  admissible,  but  the  Judicial  Committee  expressed 
an  opinion  as  to  the  scope  and  effect  of  a  section  of  the  Crim- 
inal Law  Amendment  Act  of  New  South  Wales  and  its  bear- 
ing on  the  case  in  review,  assuming  that  the  evidence  was  not 
admissible.  The  words  there  under  consideration  are  very  dis- 
similar to  those  in  sec.  1019  of  the  Code.  The  words  of 
the  New  South  Wales  Act  are :  "Provided  that  no  conviction 
or  judgment  thereon  shall  be  reversed,  arrested,  or  avoided 
in  any  case  so  stated  unless  for  some  substantial  wrong  or 
other  miscarriage  of  justice/'  Their  Lordships  were  of 
opinion  that  it  could  not  properly  be  said  that  there  had  been 
no  substantial  wrong  or  miscarriage  of  justice,  where,  on  a 
point  material  to  the  guilt  or  innocence  of  the  accused,  the 
jury  had,  notwithstanding  objection,  been  invited  by  the 
Judge  to  consider  in  arriving  at  their  verdict  matters  which 
ought  not  to  have  been  submitted  to  them.  Stress  was  laid 
on  the  fact  that  the  evidence  was  on  a  point  material  to  the 
guilt  or  innocence  of  the  accused.  In  another  part  of  the  judg- 
ment (p.  70)  it   is  remarked   that  the   evidence  improperly 
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admitted  might  have  chiefly  influenced  the  jury  to  return  a 
verdict  of  guilty,  and  the  rest  of  the  evidence,  which  might 
appear  to  the  Court  sufficient  to  support  the  conviction, 
might  have  been  reasonably  disbelieved  by  the  jury,  in  view 
of  the  demeanour  of  the  witnesses.  It  is  clear  that  neither  of 
these  considerations  could  have  any  special  application  to  the 
circumstances  of  this  case.  Very  probably  they  were  ex- 
pressed in  the  light  of  the  testimony  which  was  objected  to 
in  the  case  before  them.  It  is  impossible  to  suppose  in  this 
case  that  the  jury  might  have  reasonably  disbelieved  all  the 
other  evidence  and  rendered  their  verdict  upon  the  evidence  of 
a  threat  to  shoot  Aggi  Badzig. 

Section  1019  of  the  Code  declares  that  "no  conviction 
shall  be  set  aside  nor  any  new  trial  directed,  although  it  ap- 
pears that  some  evidence  was  improperly  admitted  or  rejected 
or  that  something  not  according  to  law  was  done  at  the  trial 
or  some  misdirection  given,  unless,  in  the  opinion  of 
the  Court  of  Appeal,  some  substantial  wrong  or  miscarriage 
was  thereby  occasioned  on  the  trial/' 

This  enactment  imposes  on  the  Court  the  duty  of  consider- 
ing the  probable  effect  of  the  evidence  improperly  admitted, 
and  to  say  whether,  in  its  opinion,  any  substantial  wrong  or 
miscarriage  of  justice  was  occasioned  by  its  admission.  The 
Court  is  thus  placed  in  a  position  quite  different  to  that  occu- 
pied by  the  Court  in  the  case  before  the  Judicial  Committee. 
This  was  pointed  out  by  Osier,  J.A.,  in  Bex  v.  Drummond,  10 
0.  L.  E.  at  p.  549,  6  0.  W.  B.  211.  And,  in  view  of  all  the 
evidence  and  the  whole  facts  and  circumstances  of  this  case, 
there  is  no  good  ground  for  the  opinion  that  any  substantial 
wrong  or  miscarriage  of  justice  was  occasioned  on  the  trial 
by  reason  of  the  evidence  in  question.  And  that  should  be  the 
answer  to  the  second  question. 

Maclaren  and  Meredith,  JJ.A.,  each  gave  reasons  in 
writing  for  the  same  conclusions. 

Osler  and  Garrow,  JJ.A.,  also  concurred. 
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Appeal  by  defendants  and  cross-appeal  by  plaintiffs  from 
report  of  local  Master  at  Welland. 

W.  M.  Douglas,  K.C.,  and  T.  D.  Cowper,    Welland,  for 
defendants. 

G.  F.  Shepley,  K.C.,  and  W.  M.  German,  K.C.,  for  plain- 
tiffs. 

Bkittox,  J.: — These  appeals  are  in  continuation  of  the 
Jong"   litigation  between  the  parties,  which  began  in  1894,  \  ! 

growing  out  of  an  agreement  for  sale  by  the  plaintiffs  to  jj 

the  defendants  the  Erie  County  Natural  Gas  and  Fuel  Co.  j 

of  certain  wells  and  leases.  < 

The  agreement  is  dated  (3th  April,  1891.     The  plaintiffs  I 

were  the  owners  of  leases  over  gas  territory,  upon  which 
w^re  16  wells,  in  addition  to  2  in  course  of  being  drilled. 
The  plaintiffs  carried  on  the  business  of  making  quick  lime, 
quarrying  stone,  &c.  So  far  as  I  can  make  out  from  the 
evidence  of  the  plaintiff  S.  S.  Carroll,  the  plant  which  plain- 
tiffs   had  at  the  time  of  the  transfer  consisted   of  2  kilns, 
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a  centrifugal  pump,  lake  hopper,  land  hopper,  a  small  boiler 
to  suppfy  stone  to  the  kilns,  another  small  boiler  to  supply 
the  centrifugal  pump,  a  jet  pump,  and  at  least  two  other 
small  boilers.  They  had  also  a  cable  hoist  in  course  of 
construction.  The  only  additions  to  the  this  plant  from  the 
time  of  the  sale  of  the  leases  to  the  Erie  company  down 
to  the  time  of  the  sale  of  plaintiffs'  business  in  1902,  to  the 
Empire  company,  was  the  addition  of  a  second  cable  hoist 
and  two  additional  lime  kilns  arid  another  small  boiler.  The 
plaintiffs  contended  that  under  the  agreement  of  6th  April, 
1891,  and  the  further  document  of  20th  April,  1891,  com- 
pleting the  sale  of  the  leases,  they  were  entitled  to  a  reser- 
vation of  sufficient  gas  to  supply  their  plant  then  operated, 
on  the  property,  so  that  they  could  continue  their  business. 
On  6th  April,  1801,  the  plaintiffs  were  getting  gas  for  this 
purpose  from  the  "  main  "  through,  which  the  gas  flowed  t*> 
supply  consumers,  and  was  delivered  by  the  Erie  company  in 
the  enlarged  business  of  supplying  gas  which  they,  after  their 
purchase,  carried  on. 

After  6th  April  the  plaintiffs  continued  to  get  their  ga* 
as  before  until  18th  July,  1894.  On  that  day  the  Erie  com- 
pany sold  out  to  the  defendants  the  Provincial  Natural  Gas 
and  Fuel  Co.,  and  the  latter  company  immediately  cut  the 
plaintiffs  off. 

The  plaintiffs  then  brought  an  action  to  restrain  the 
Provincial  company  from  interfering  with  plaintiffs'  supply. 
This  action  was  carried  to  the  Supreme  Court,  26  S.  C.  R. 
181,  and  the  plaintiffs  failed.  The  present  action  was  com- 
menced on  20th  July,  1896.  The  plaintiffs  asked  to  have  the 
instrument  of  transfer  of  20th  April,  1891,  from  them  to 
the  Erie  County  Natural  Gas  and  Fuel  Company,  rectified 
and  reformed  by  inserting  therein,  in  apt  terms,  a  provibion 
securing  to  the  plaintiffs  gas  from  the  wells  mentioned, 
sufficient  to  supply  the  plant  then  operated  or  to  be  operated 
by  the  plaintiffs  on  their  property,  or  otherwise,  so  that  the 
said  instrument  might  express  the  true  agreement  between 
the,  said  parties.  The  action  was  tried  before  the  late  Chief 
Justice  Armour,  and  judgment  was  given  by  him  on  28th 
April,  1897,  and  was,  so  far  as  at  present  material,  as  follows: 
that  the  conveyance  dated  20th  April,  1891,  be  reformed  as 
of  that  date  by  inserting  therein  before  the  attestation  clause 
the  following  words:  "It  is  understood  that  the  parties  of 
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the  first  part  reserve  gas  enough  to  supply  the  plant  now 
operated  or  to  be  operated  by  them  on.  said  property." 

A  reference  was  directed  to  the  Master  at  Welland  to  as- 
certain and  report  what  damages  (if  any)  the  plaintiffs  had 
suffered  by  reason  of  the  action  of  the  defendants  in  not 
permitting  them  to  take  gas  for  the  supply  of  their  works 
operated  by  them  on  the  property  referred  to. 

The  judgment  of  the  trial  Judge  was  reversed  by  the 
Court  of  Appeal,  but  was  restored  by  the  Supreme  Court: 
see  29  S.  C.  E.  591. 

The  reference  then  proceeded  in  the  Master's  office,  and 
he  has  reported  in  substance  as  follows: — 

1.  That  from  15th  November,  1894,  to  1st  August,  1902, 
the  plaintiffs  were  entitled  to  have  their  works,  operated  by 
them  on  the  property  mentioned  in  the  agreement,  supplied 
with  gas  from  the  gas  mains  of  the  defendants  the  Pro- 
vincial Natural  Gas  and  Fuel  Company,  and  that  they  were 
prevented  by  the  last  mentioned  company  from  getting  such 
gas. 

2.  That  by  reason  of  the  action  of  the  last  nientioned 
defendants  the  plaintiffs  were  obliged  to  consume  their  own 
natural  gas. 

3.  That  the  plaintiffs  did  consume  911,722,303  cubic 
feet  of  gas. 

4.  That  this  gas  was  worth  12£c.  per  thousand  cubic  feet, 
and  on  that  basis  he  found  $113,965.29  as  the  amount  which 
the  defendants  the  Provincial  Natural  Gas  and  Fuel  Company 
should  pay. 

The  finding  of  the  learned  Master  was  only  against  the 
Provincial  Natural  Gas  and  Fuel  Co.,  as,  in  his  opinion,  the 
other  defendants  (the  Erie  company)  were  not  liable,  and  he 
so  found  "  notwithstanding  the  fact  that  no  question  of  separ- 
ate liability  was  raised"  before  him. 

l%e  Provincial  Natural  Gas  and  Fuel  Co.  appeal  from 
this  report  on  many  grounds,  and  the  plaintiffs  appeal  so  far 
as  the  report  is  in  favour  of  the  Erie  County  Natural  Gas 
and  Fuel  Co. 

The  plaintiffs  should  succeed  in.  their  appeal.  The  judg- 
ment is  against  both  defendants,  and  the  reference  was  to 
assess  damages,  if  any,  against  both.  The  defendants  made 
common  cause,  and  as  it  appears  to  me,  it  was  not  open  to 
the  Master,  having  found  damages,  to  limit  the  plaintiffs' 
recovery  to  the  defendants  the  Provincial  company,  and  to 
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completely  exonerate  the  other  defendants.  There  is  no- 
thing belore  me,  to  shew  that  there  was  argument  or  conten- 
tion on  behalf  of  the  Erie  company  that  they  were  not  liable 
U  the  plaintiffs  were,  upon  the  Law  and  facte,  entitled  to 
recover  damages  for  the  causes  of  action  mentioned. 

The  objections  by  the  defendants  on  this  appeal  are, 
lirst,  as  to  the  meaning  of  the  word  "  reservation  **  implied 
in  the  words  u  reserve  gas  enough  "  in  the  agreement,  and 
as  to  the  effect  of  these  words  in  creating  a  liability  against 
the  defendants.  I  am  of  opinion  that  the  Master  is  right  in 
the  conclusion  arrived  at  by  him,  and  for  the  reasons  given 
by  him,  as  to  the  question  of  liability.  Whatever  variety 
of  meaning  may  be  given  to  the  word  "  reservation,"  and 
however  it  may  be  distinguished  from  the  word  "  exception  " 
— where  such  words  are  used  in  a  conveyance — it  was  clearly 
the  intention  of  the  parties  to  this  agreement  that  the  plain- 
tiffs should  get  from  the  gas  wellfc  being  sold  to  the  Erie 
company  "  gas  enough  to  supply  the  plant  "  then  operated  or 
to  be  operated  by  the  plaintiffs  on  their  property.  The  parties 
contracted  in  reference  to  an  existing  state  of  things.  The 
plaintiffs  were,  at  the  time  of  the  agreement,  operating  a  plant 
in  carrying  on  their  business,  and  in  orer  to  carry  on  this 
business  they  required  gas  from  the  wells  owned  by  them 
and  being  sold,  and  it  was  gas  from  a  known  source  of  supply, 
and  obtained  and  used  by  plaintiffs  in  a  way  well  known  to 
the  Erie  company,  that  by  this  agreement  the  plaintiffs  in- 
tended to  reserve  the  right  to  get,  and  that  the  Erie  company 
were  willing  the  plaintiffs  should  get.  What  was  reserved 
by  plaintiffs  was  gas  of  value  for  plaintiffs'  purposes — the 
plaintiffs  had  a  right  to  it — the  defendants  interfered  with 
that  right,  and  so  are  liable.  If  the  words  inserted  were  not 
intended  to  create,  or  do  not  in  fact  create,  a  liability  for 
any  interference  with  p'kintiftV  right,  the  Court  above 
would  have  varied,  or  set  aside,  or  qualified  the  finding  of  the 
trial  Judge,  and  there  would  have  been  no  reference  as  to 
damages.  With  the  document  of  sale,  as  it  as  since  its  re- 
formation, I  am  of  opinion  that  it  was  not  open  to  the  Master, 
and  it  is  not  open  to  me  on  appeal,  to  say  that  it  cfoes  not 
operate  as  a  covenant  or  agreement  in  plaintiffs*  favour,  or 
that  it  is  void  because  there  can  not  be  a  reservation  of  gas, 
or  because  the  reservation  is  void  for  vagueness. 

Apart  from  feeling  myself  bound  by  the  judgment  of 
reference,  I  feel  no  difficulty  in  holding  that  what  was  in- 
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tended  by  the  parties  and  what  is  expressed  in  the  document 
is  the  right  of  plaintiffs,  for  their  use  as  mentioned,  to  get 
gas  created  or  formed,  or  found,  in  the  wells  soLd  by  plain- 
tiffs, from  which  and  in  the  manner  defendants  were  getting 
gas,  and  so  the  reservation  is  not  restricted  to  gas  "  in  esse  " 
at  the  time  the  agreement  was  made.  See  Vancy  v.  Scott, 
2  M.  &  E.  at  p.  337. 

To  whatever  length  refinement  may  go  in  attempting  to 
elicit  the  precise  meaning  of  particular  words,  the  words  now 
under  consideration  clearly  shew  that  the  intention  of  the 
parties  was  that  plaintiffs  should  get,  of  the  gas  available 
to  the  defendants  from  the  property  conveyed  by  the  plain- 
tiffs, sufficient  to  supply  the  plant  then  operated  or  to  be 
operated  by  the  plaintiffs,  on  said  property.  Some  of  the 
cases  to  which  I  was  referred  shew  that,  if  necessary  for  the 
purpose  of  carrying  out  the  real  intention  of  the  parties, 
a  "  reservation  "  may  be  construed  as  an  "  exception,"  and 
vice  versa. 

The  best  evidence  of  what  the  parties  intended  is  in 
what  the  parties  did.  From  20th  April,  1891,  down  to  18th 
July,  1894,  the  plaintiffs  continued  to  get  gas  for  their 
plant,  just  as  they  had  done  prior  to  20th  April.  Upon  the 
sale  by  the  Erie  County  Natural  Gas  and  Fuel  Co.  to  the 
Provincial  Natural  Gas  and  Fuel  Co.,  which  was  carried 
out  on  18th  July,  1894,  the  latter  company  cut  plaintiffs  off. 
Until  that  time  there  was  not  any  doubt  or  difficulty  about 
the  true  construction  of  the  agreement. 

The  Masters  finding  that  the  plant  for  the  supply  of 
which  plaintiffs  were  entitled  to  gas,  was  upon  the  property 
of  plaintiffs,  within  the  meaning  of  the  agreement,  is,  in  my 
opinion,  right.  There  was  a  good  deal  of  argument  before 
me  about  the  plaintiffs  getting  their  supply,  or  a  part  of 
their  supply,  from  the  Schussler  No.  1  well.  That  was  a 
uatter  of  contention  at  the  trial.  The  defendants  contended 
strongly  that  the  plaintiffs  were  not  entitled  to  the  reser- 
vation claimed,  as,  instead  of  and  in  lieu  of  that,  the  real 
agreement  was  that  plaintiffs  should  hold  as  their  own 
Schussler  No.  1:  see  p.  49  of  the  appeal  book.  The  trial 
Judge  dealt  with  that  contention:  see  p.  76  of  the  appeal 
book.  The  Master  could  not  go  behind  the  judgment.  The 
-defendants  argue  that  the  agreement,  as  it  stands,  must  be 
interpreted,  and  the  damage,  if  any,  measured,  having  in 
Tiew  the  fact  that  plaintiffs,  when  the  agreement  was  made, 


1022  THE  ONTARIO  WEEKLY  REPORTER. 

were  obtaining,  or  could  obtain,  from  Schussler»No.  1  $noagh 
gas  for  their  plant,  and  so,  upon  failure  of  that  well,  the 
defendants  ought  not  to  be  liable  to  make  good  from  other 
veils  the  shortage  arising  from  such  failure.  I  do  not  agree 
with  this  argument.  It  appears  in  evidence  that  Schussler 
No.  1  was  not  producing  in  1894.  The  Master  was  right 
in  leaving  out  of  consideration,  as  I  think  he  has  done,  any- 
thing about  what  plaintiffs  obtained  from,  or  represented 
could  be  obtained  from,  that  well. 

The  Master  is  right,  and  for  the  reasons  stated  by  him, 
in  not  allowing  any  damages  for  the  period  between  18th 
July  and  15th  November,  1894. 

I  also  agree  that  if  the  plaintiffs  are  entitled  to  recover, 
they  are  entitled  once  for  all;  that  this  is  a  case  within  Bole 
552,  and  damages  may  be  assessed  down  to  date  of  sale  by 
plaintiffs  to  the  Empire  company  in  July,  1902. 

I  think  plaintiffs  are  entitled  to  damages.  On  what 
principle  are  such  damages  to  be  assessed?  It  is  not  dis- 
puted that  sufficient  gas  flowed  from  the  wells  purchased 
from  plaintiffs,  and  through  the  main  to  which  plaintiffs' 
pipe  was  attached,  to  operate  plaintiffs'  plant.  There  is 
evidence  that  the  supply  of  gas  is  diminishing  in  some  of  tie 
wells.  That  fact  should  be  borne  in  mind  in  determining 
quantity  flowing  in  earlier  years,  by  tests  applied  in  later 
years. 

So  much  of  the  gas  as  would  be  sufficient  to  operate 
plaintiffs*  plant  may  be  regarded  as  belonging  to  plaintiffs, 
and  defendants  have  converted  this  to  their  own  use.  That 
being  so,  the  measure  of  damages  is  the  value  of  the  gas  at 
the  point  where  plaintiffs  are  entitled  to  get  it. 

It  is  argued  that,  as  the  plaintiffs  obtained  new  territory, 
drilled  new  wells,  and  operated  their  plant  by  gas  so  obtained, 
the  necessary  expense  of  all  this  is  what,  if  anything,  plain- 
tiffs must  recover.  This  expenditure  did  result  in  plaintiffs 
procuring  gas;  this  gas  had  a  commercial  value;  and  plain- 
tiffs could  have  sold  it,  had  they  not  required  it  in  lieu  of  gas 
defendants  retained,  and  so  the  plaintiffs  are  entitled  to  the 
value  of  the  gas.  There  is  evidence,  of  a  request  by  plain- 
tiffs to  Mr.  Coste,  the  manager  of  the  Provincial  company, 
for  gas,  not  a  formal  or  specific  demand  under  the  agreement, 
but  the  writ  was  a  demand  as  of  that  date,  and,  in  view  of 
the  litigation  between  the  parties,  I  think  a  formal  demand 
vas  not  necessary,  or  was  dispensed  with.     The  issue  was 
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made  by  the  defendants  the  Provincial  Natural  Gas  and 
Fuel  Co.     They  denied  from  the  start  the  plaintiffs'  rights. 

As  to  price,  there  is  a  wide  divergence  in  the  evidence — 
5  cents  per  1,000  cubic  feet  to  25  cents.  I  am  not  able  to 
say  that  the  Masier  is  wrong  in  fixing  the  value  at  12£  cents 
per  1,000  cubic  feet. 

In  determining  the  quantity  there  is  very  great  difficulty. 
It  can  not  be  done  with  anything  like  mathematical  accuracy. 
There  was  no  measurement  of  the  gas  plaintiffs  were  using 
while  it  was  being  used.  The  plaintiffs  rely  upon  evidence 
of  the  quantity  of  gas  that  flowed  through  their  supply  pipe 
in  a  given  time,  and  upon  evidence  of  the  gas  consumed  in 
operating  plaintiffs*  plant  at  times  when  tests  were  applied. 

Mr.  E.  A.  Hitchcock  was  called  as  a  witness,  and  he  was 
highly  regarded  and  greatly  relied  upon  by  the  Master.  Mr. 
Hitchcock  is  a  consulting  and  testing  mechanical  engineer 
in  the  Ohio  University — no  doubt  a  man  of  ability  and  of 
some  experience;  and  he  is  able,  with  the  aid  of  instruments, 
as  he  explained,  to  test  the  vchime  of  gas  passing  through 
a  pipe  in  a  given  time  and  under  different  conditions  of  the 
atmosphere.  At  plaintiffs'  instance,  Mr.  Hitchcock  visited 
their  plant  on  19th  January,  1900,  and  was  there  2  days, 
a  second  time  in  March,  1901,  2  days,  and  a  third  time,  after 
plaintiffs  had  sold  out  their  plant,  on  29th,  30th,  and  31st 
July,  1903.  On  this  occasion,  with  the  aid  of  a  metre 
called  the  "  Petot,"  which  Mr.  Hitchcock  vouches  for  as  the 
most  perfect  of  the  kind  known,  he  obtains  data — from 
which  calculations  are  made  shewing  the  quantity  of  gas 
required  and  used  by  paintiffs  from  November,  1894,  to  July, 
1902. 

It  is  only  on  this  last  occasion  that  the  tests  are  pre- 
sented as  accurate.  Mr.  Hitchcock  says  that  in  view  of  what 
he  found  on  the  last  occasion  the  first  and  second  are  nut  to 
be   relied  on. 

In  accordance  with  this  evidence  and  the  computations 
made  the  Master  has  found  the  gas  used,  and  for  which  de- 
fendants are  liable,  to  be: — 

(1)  For  operating  lime  kilns 520,056,670     c.f. 

(2)  For  operating  the  other  plant  of 

plaintiffs    391,665,631     c.f. 


911.722.301     c.f. 
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I  am  not  able  to  find  upon  the  evidence  the  material  to 
give  these  exact  figures  as  the  result  of  computation  from 
Mr.  Hitchcock's  test.  I  do  not  agree  that  Mr.  Hitchcock's 
test  should  govern— qualified  as  it  is  by  other  evidence — and 
by  conditions — but  assuming  that  it  should  determine  for 
plaintiffs  the  quantity  for  all  the  years  from  1894  to  1902, 
and  assuming  that  the  computation  made  by  Mr.  Martin  is 
correct,  I  am  not  able  to  find  as  proved  a  greater  quantity  of 
gas  used  for  the  lime  kilns  than  318,008,372  c.f.  as  against 
the  520,056,670  found  by  the  Master.     .     .     . 

I  have  endeavoured  to  consider  with  care  the  evidence 
of  Mr.  Hitchcock,  Mr.  Coste,  Mr.  Martin,  and  Mr.  Beeb,  as 
well  as  any  other  evidence  bearing  upon  the  question  of 
quantity,  and  without  citing  parts — or  quoting  from  it— 
I  can  only  say  that  it  does  not  satisfy  me,  and  it  is  not  suffi- 
cient to  establish  that  there  ought  to  be  charged  against  the 
defendants  any  such  quantity  of  gas  required  as  the  Master 
has  found.  If,  as  a  matter  of  fact,  there  was  so  great  a 
quantity  used  by  plaintiffs,  it  should  be  considered  as  ex- 
ceptional and  not  in  the  ordinary  course.  Such  a  quantity 
was  not  required  for  the  work  done.  The  defendants  should 
not  be  held  liable  for  any  waste  of  gas,  or  for  any  use,  out  of 
the  ordinary  and  reasonable  use,  for  the  operating  of  plain- 
tiffs' plant  in  the  way  defendants  knew  about,  when  agree- 
ment made. 

It  was  established — so  far  as  I  recollect  it  was  not  ques- 
tioned on  the  argument — that  in  the  ordinary  kilns,  like  the 
plaintiffs',  a  ton  (2,000  lbs.)  of  lime  woud  require  for  its 
manufacture,  and  could  be  made  with,  on  an  average,  7.000 
cubic  feet  of  gas.     .     .     . 

For  reasons  given,  I  have  concluded  that  the  quantity 
of  gas  for  manufacturing  lime  as  allowed  by  the  Master 
should  be  reduced  as  above  stated,  such  reduction  amounting 
in  round  figures  to  about  |  of  the  quantity  found.     .     .    . 

In  the  manufacture  of  lime  it  is  necessary  to  keep  heat 
on,  and  not  allow  lime  or  the  kilns  to  cool  too  suddenly. 
It  was  described  as  "  keeping  heat  on  to  prevent  lime  from 
spoiling."  It  is  reasonable  that  gas  for  the  purpose  should 
be  allowed.  The  plaintiffs  gave  no  evidence  on  this  point  by 
way  of  challenging  the  correctness  of  defendants'  exhibit  5. 

It  was  estimated  that  during  the  whole  period  gas  foT 
that  purpose,   if  used,  would  be  23,743,451   c.f.:  at   124c. 
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per  1,000  c.f..  the  amount  would  be  $2,967.92.    This  amount 

should  be  allowed. 

The  total  damages  will  be  $54,031.82  as  follows  :— 

Gas  for  making  lime $26,584  80 

Gas  for  keeping  lime  and  kilns  hot.     2,967  92 
Gas  for  operating  other  plant   ....   24,479  10 


$54,031  82    .    .    . 

As  to  plaintiffs'  appeal  against  the  Erie  County  Natural 
Gas  and  Fuel  Co.,  no  notice  had  been  given  prior  to  the 
hearing,  and  indulgence  was  granted;  so  this  appeal  should 
be  allowed   without  costs. 

The  defendants  have  succeeded  in  part — only  as  to 
amount  allowed — a  large  amount — but,  as  they  failed  upon 
many  objections  put  forward,  there  should  be  no  costs  of 
their  appeal. 

Appeal  of  defendants  allowed  as  to  amount,  and  the  dam- 
ages in  favour  of  plaintiffs  assessed  at  $54,031.82. 


Falconbridge,  C.J. 


December  9th,   1907. 


TRIAL. 

FREEMAN  v.  COOPER. 

Sale  of  Goods — Action  for  Price — Warranty — Failure  to  Es- 
tablish— Onus — Evidence — Course  of  Dealing. 

Action  to  recover  a  balance  of  $2,454.08,  alleged  to  be 
due  and  payable  by  the  defendant  to  the  plaintiffs  as  the 
price  of  goods  sold  and  delivered  by  plaintiffs  to  defendant. 
Defendant  paid  into  Court  $226.26,  and  alleged  that  the 
plaintiffs  warranted  certain  cement  to  be  first-class  No.  1 
in  quality,  and  represented  to  the  defendant  that  the  cement 
was  equal  to  the  best  brands  of  cement  on  the  market;  and 
on  that  representation  induced  the  defendant  to  purchase 
the  cement,  but  that  the  cement  was  not  of  the  description 
or  quality  warranted  but  was  of  an  inferior  description  and 
quality,  whereby  defendant  sustained  great  damage. 

G.  H.  Watson,  K.C.,  and  J.  W.  Nesbitt,  K.C.,  for  plain- 
tiffs. 

Lyman  Lee,  Hamilton,  and  J.  G.  Farmer,  Hamilton,  for 
defendant. 

Falconbridge,  C.J. : — The  defendant  failed  to  satisfy 
the  onus  cast  upon  him  of  establishing  any  express  warranty. 
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The  defendant  and  the  manager  of  the  plaintiffs'  firm  ap- 
peared both  to  be  persons  of  respectability  and  probity. 
They  did  not  agree  as  to  what  passed  between  them  t$,  the 
time  of  the  purchase.  It  is  defendant's  misfortune  if  he  has 
not  any  writing,  nor  indeed  any  circumstance  of  corrobora- 
tion, to  turn  the  sqale  in  his  favour.  Plaintiffs'  firm  are  not 
manufacturers;  they  deal  not  only  in  cement  but  in  other 
commodities,  e.g.,  wood  and  coal.  The  particular  brand  of 
cement  which  was  attacked  is  spoken  of  by  persons  of  many 
years'  experience,  like  Michael  A.  Piggott,  as  being  a  brand 
which  had  a  good  reputation  before  others  now  in  the  market 
were  discovered  or  developed;  that  it  is  to  be  relied  upon, 
and  that  fact  is  known  amongst  contractors ;  and  that  it  can 
be  offered  confidently  to  architects  and  engineers.  So  that 
upon  this  branch  of  the  case  T  must  hold  that  there  was  no 
warranty,  express  or  implied. 

But  if  I  were  to  hold  otherwise  on  the  first  branch  of 
the  case,  it  would  be  impossible  for  me,  upon  the  evidence 
before  me,  to  hold  that  the  defendant  had  satisfied  the  onus 
of  establishing  that  the  trouble  which  arose  in  the  construc- 
tion of  the  building  was  due  to  defects  in  the  quality  of  the 
cement.  There  were  other  causes  which  might  satisfactorily 
account  for  the  imperfections  besides  the  theory — for  after 
all  it  was  only  a  theory — of  the  experts  called  by  the  defend- 
ant. There  was  palpable  neglect  and  want  of  ordinary  busi- 
ness care  in  the  conduct  of  the  defendant  and  those  placed 
by  him  in  charge  of  the  construction.  There  was  no  in- 
spection of  the  gravel  at  the  pit  by  any  person  of  skill. 
Teamsters  appear  to  have  brought  it  as  they  chose.  Mater- 
ial was  thrown  together  in  a  haphazard  fashion  without  any 
proper  proportions  being  regarded,  and  it  was  handled  and 
used  in  construction  by  mere  workmen  without  any  knowl- 
edge of  or  skill  in  so  delicate  a  process.  I  should  say  that 
this  course  of  dealing  supplies  a  more  obvious  and  probable 
cause  for  the  difficulties  that  ensued  than  does  any  alleged 
defect  in  the  cement. 

The  result  is  that  the  plaintiffs  are  entitled  to  judgment 
for  the  full  amount,  less  the  sum  paid  into  Court,  with 
costs.     The  counterclaim   is  dismissed   with  costs. 
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December  9th,  1907. 


DIVISIONAL  COURT. 


BRYANS  v.  MOFFATT. 


Jury  Notice — Motion  to  Strike  out — Discretion  of  Judge — 
Exercise  before  Trial — Place  of  Trial  outside  of  Toronto 
— Equitable  Defence — Pleadings. 

Appeal  by  defendants  from  order  of  Boyd  C,  in  Cham- 
bers, striking  out  defendants'  jury  notice. 

The  action  was  brought  by  the  executors  of  the  will  of 
Robert  Stewart,  deceased,  against  Andrew  Moffatt  and  Eliza- 
beth Moffatt,  his  wife,  to  recover  $1,000  principal  and  $50 
interest  upon  a  covenant  by  the  defendants  for  payment  to 
the  testator  of  the  moneys  secured  by  an  indenture  of  mort- 
gage dated  5th  October,  1905. 

The  defendant  Andrew  Moffatt,  by  his  statement  of  de- 
fence, admitted  that  the  mortgage  moneys,  amounting  to 
$1,000  and  interest,  had  not  been  paid;  and  said  (2)  that 
on  and  prior  to  the  25th  September,  1905,  the  deceased 
Robert  Stewart  was  the  owner  of  200  acres,  and  prior  to 
that  date,  being  anxious  to  dispose  of  the  same,  proposed  to 
the  defendant  Andrew  Moffatt  that  he  should  agree  to  pur- 
chase the  lands  at  the  nominal  price  of  $4,500,  and  that 
he  (Stewart)  would  convey  the  same  to  him  (Moffatt)  at 
that  figure,  and  that  he  (Moffatt)  should  raise  by  way  of 
mortgage  on  the  security  of  the  lands  $3,500  and  pay  the 
same  to  Stewart,  and  that  he  (Moffatt)  should  give  to 
Stewart  security  that  he  would  pay  to  Stewart  an  annuity  of 
$50  per  annum,  that  amount  being  fixed  as  interest  at  the 
rate  of  5  per  cent,  per  annum  on  $1,000,  but  that  on  the 
death  of  Stewart  there  should  be  no  obligation  resting  on 
Moffatt  to  pay  the  $1,000,  or  any  part  thereof,  and  Moffatt 
accepted  the  proposal;  (3)  that  Moffatt  was  ignorant  in 
matters  of  conveyancing,  and  had  had  ldttle  or  no  experi- 
ence in  matters  of  business,  and  trusted  entirely  to  Stewart 
to  carry  out  the  proposal  and  acceptance  according  to  the 
terms  and  conditions  thereof,  and  had  no  independent  or 
other  advice;  that  Moffatt  was  instructed  to  present  himself 
and  his  wife  to  an  unlicensed  conveyancer,  who  was  not 
a  solicitor,  selected  by.  Stewart  to  carry  out  the  contract,  and 
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Moffatt,   without   consideration   and   without  understanding 
them,  signed  such  papers  as  were  put  before  him ;  that  the 
raising  of  the  $3,500  and  the  borrowing  of  the  money*  on 
a  mortgage  were  arranged  by  the  conveyancer  or  by  Stewart, 
and  Moffatt  took  no  part  therein  other  than  signing  such 
papers  as  were  put  before  him,  but  he  knew  that  the  $3,500 
was  borrowed  from  one  Richard  Souch;  (4)  that  Moffatt  did 
not  understand  at  the  time  that  he  was  signing  a  mortgage 
for  $1,000  payable  to  Stewart  and  covenanting  therein  that 
he  would  pay  him  $1,000  and  interest,  as  it  turned  out  that 
he  had,  but  supposed  he  was  simply  signing  a  writing  secur- 
ing to  Stewart  the  payment  of  an  annuity  of  $50  for  his 
life;  (5)  that  Moffatt  made  the  contract  with  Stewart  that 
the  lands  should  be  conveyed  to  him  alone,  and  not  to  him 
and  his  wife,  as  had  been  done,  and  Moffatt  instructed  his 
wife,  when  he  requested  her  to  go  to  the  conveyancer  to  sign 
the  necessary  papers,  that  she  was  required  to  sign  for  the 
purpose  of  barring  her  prospective  right  to  dower  in  the 
lands  only,  and  for  no  other  purpose,  and  his  wife  did  not 
know  that  the  conveyance  was  being  made  to  him  and  her 
jointly,  and  that  she  was  signing  the  mortgage  to  Souch  and 
giving  security  for  the  annuity  to  Stewart  as  a  joint  owner 
and  mortgagor;  (6)  that  Moffatt,  after  the  commencement 
of  this  action,  and  after  he  had  consulted  his  solicitors,  who 
searched  the  papers  in  the  registry  office,  and  had  been  ad- 
vised by  them,  learned  for  the  first  time  that  the  conveyance 
had  been  made  to  him  and  his  wife  jointly,  and  that  his  wife 
jointly  with  him  had  covenanted  to  pay  the  amount  of  the 
mortgage  moneys  to  Souch  and  to  Stewart;  (7)  that  the 
lands,  at  the  time  of  the  agreement  to  purchase  referred  to, 
were  not  worth  $4,500,  and  were  not  saleable  for  more  than 
$3,500;    (8)    that  Moffatt  and  his  wife,  on  16th  October, 
1907,  offered  to  the  plaintiffs,  and  were  now  willing  and 
offered,  to  pay  all  interest  in  arrear  on  the  Souch  mortgage 
to  a  reasonable  time  after  the  da,te  of  the  defence  (16th 
November,  1907),  and  all  arrears  of  annuity  of  $50  to  the 
date  of  the  death  of  Stewart,  and  also  pay  to  the  plaintiffs 
a  proportionate  share  of  the  $50  per  annum  from  the  date 
of  the  death  to  a  reasonable  time  after  the  date  of  the  de- 
fence, and  to  pay  all  taxes  for  1907,  and  to  reconvey  the 
lands  to  the  plaintiffs,  subject  to  the  Souch  mortgage,  and 
give  up  possession  to  the  plaintiffs,  and  that  there  be  no 
costs  of  the  action  payable  by  the  plaintiffs  or  defendants 
to  the  other  of  them ;  Moffatt  making  this  offer  for  the  rea- 
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son  that  there  may  have  been  an  honest  misunderstanding 
on  the  part  of  the  conveyancer.  And  Moffatt  prayed  that 
if  the  offer  set  out  in  paragraph  8  was  not  accepted  by  the 
15th  December,  1907,  and  before  any  further  costs  were  in- 
curred, that  it  be  regarded  as  not  binding  on  him,  and  that 
the  mortgage  be  discharged  by  the  plaintiffs  or  delivered  up 
to  be  cancelled. 

The  statement  of  defence  of  the  defendant  Elizabeth  Mof- 
fatt set  forth :  ( 1 )  that  she  took  advantage  of  the  facts  stated 
in  the  defence  of  her  co-defendant;  (2)  that  she  never  ac- 
cepted the  conveyance  referred  to,  and  now  formally  repu- 
diated it;  (3)  that  she  was  absolutely  inexperienced  in  mat- 
ters of  business  and  conveyancing  or  purchasing  lands,  and 
in  carrying  out  the  contract  which  her  co-defendant  made 
with  Stewart  she  was  acting  without  independent  or  other 
advice,  and  was  unaware  that  she  was  making  herself  liable, 
or  any  little  estate  she   had   responsible,   for  the  amounts 
claimed  by  the  plaintiffs;  that  she  simply  signed  any  papers 
put   before   her,   on   the   understanding  that  she  was   only 
barring  her  prospective  right  to  dower  to  enable  her  husband 
to  carry  out  any  contract  that  he  made  with  Stewart,  and 
that  she  should  not  be  held  personally  liable;  (4)  that  she 
was  a  married  woman,  married  in  1871,  and  pleaded  as  a 
defence  the  statutes  relating  to  married  women,  their  rights 
and   liabilities;   that  she  joined  in  the  offer  of  settlement 
made  in  the  8th  paragraph  of  the  statement  of  defence  of  her 
co-defendant.     And  she  prayed  that  if  the  offer  made  were 
not  accepted  by  the  15th  December,  1907,  and  before  any 
further  costs  were  incurred,  the  mortgage  should  be  reformed 
bj  eliminating  therefrom  any  liability  of  hers  thereunder. 

The  plaintiffs  delivered  a  reply  in  which  they  joined 
issue,  denied  the  contract  alleged  by  the  defendants,  and  set 
up   the   Statute  of  Frauds. 

The  venue  was  laid  at  Cobourg. 

H.  E.   Rose,  for  defendants. 

A.  C.  Macdonell,  for  plaintiffs. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel   J.),  was  delivered  by 


Meredith,  C.J. : — Speaking  for  myself,  I  think  the  rule 
of  practice  laid  down  in  Ryan  v.  Montgomery,  9  0.  W.  R. 
855,   13  0.  L.  R.  297,  might  well  be  extended  to  all  cases, 
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whether  in  town  or  country,  where  the  case  is  one  that,  in 
the  opinion  of  the  Judge  before  whom  the  motion  to  strike 
out  the  jury  notice  comes,  would  be  tried  without  a  jury. 

I  think  the  Court  is  bound  to  take  notice  of  the  fact  that 
keeping  juries  waiting  while  sometimes  very  long  cases  to 
be  tried  without  a  jury  are  going  on,  is  a  grave  injustice  to 
the  county,  and  the  Court  ought  to  endeavour,  if  it  can  be 
done  without  a  denial  of  any  substantial  right  to  the  liti- 
gants, to  avoid  that  expense  being  incurred. 

It  is  not  necessary  for  the  purposes  of  this  case  to  lay 
that  down  as  the  practice  to  be  followed,  because  it  seem* 
to  us  that  we  ought  not  to  interfere  with  the  discretion  which 
the  learned  Chancellor  exercised.  It  is  very  doubtful  whether 
the  defence  which  is  sought  to  be  set  up  would  be  admis- 
sible under  what  was  formerly  the  plea  of  non  est  factum, 
and  I  am  inclined  to  think  that  the  only  remedy  the  de- 
fendants would  have,  if  they  are  able  to  make  but  what  they 
set  up,  would  be  obtainable  only  by  rectification  of  the  instru- 
ment sued  on,  in  which  case  a  jury  notice  would  not  ho 
proper. 

It  would  be  highly  unsatisfactory  in  a  case  of  this  char- 
acter, where  there  is  a  writing,  and  one  of  the  parties  to 
the  transaction  is  dead,  and  the  sole  defence  is  that  that  writ- 
ing does  not  express  the  true  agreement,  that  the  defend- 
ants never  intended  to  sign  such  an  instrument  as  was  exe- 
cuted by  them,  that  that  question  should  be  tried  by  a  jury. 

We  think  that  the  Chancellor  exercised  a  proper  dis- 
cretion in  striking  out  the  jury  notice,  and  the  appeal  will 
be  dismissed  with  costs  to  the  plaintiffs  in  any  event  of  the 
action. 


Boyd,  C.  December  10th,  1907. 

WEEKLY  COURT. 

T v.  B . 

Marriage — Action  for  Declaration  of  Nullity  for  Impotency 
of  Wife — No  Jurisdiction  in  Court  to  Entertain. 

Pursuant  to  an  order,  the  question  of  the  jurisdiction 
of  the  Court  to  entertain  an  action  to  have  a  marriage  de- 
clared null  and  void,  was  argued  as  a  preliminary  question 
of  law  in  the  nature  of  a  demurrer? 

C.  W.  Thompson,  for  plaintiff. 

H.  W.  Mickle,  for  defendant. 


p.  B- 
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Boyd,  C: — The  question  of  jurisdiction  was  raised  in 
regard  to  the  power  of  the  Court  to  entertain  an  action  by 
the  husband  to  have  his  marriage  declared  null  and  void 
by  reason  of  the  alleged  incapacity  and  impotence  of  the 
wife,  who  is  the  defendant.  The  ceremony  of  marriage 
was  in  September,  1906,  and  the  action  is  brought  in  Novem- 
ber, 1907,  and,  according  to  the  plaintiff's  statement  of 
claim,  the  parties  have  "  lived  together  as  man  and  wife.'' 
though  without  consummation.  The  defendant  denies  this  » 
last  allegation,  and  affirms  the  fact  of  sexual  intercourse 
having  existed  for  a  time,  though  discontinued  from  physical 
causes  in  the  husband.  The  parties  were  of  the  ages  of  35 
and  22  when  they  were  married.  This  case  is  now  brought 
before  me  on  the  sole  point  in  law  as  to  the  jurisdiction  of 
the  Court.  It  is  a  novel  attempt  to  enlarge  the  jurisdiction 
in  a  case  where  the  parties  are  of  age,  competent  to  contract, 
and  have  contracted  to  enter  into  the  relationship  of  husband 
and  wife,  and  have  livefl  in  marital  companionship  for  over 
a  year. 

In  1868  Sir  J.  P.  Wilde  said :  "  It  may  be  safely  asserted 
that  the  question  of  impotency  as  a  ground  of  nullity,  has 
never  yet  been  raised  in  the  temporal  courts  of  this  coun- 
try. ...  A  suit  for  the  purpose  of  obtaining  a  defini- 
tive decree  declaring  a  marriage  void  which  should  be  uni- 
versaly  binding,  and  which  should  ascertain  and  determine 
the  status  of  the  parties  once  for  all,  has,  from  all  time  up 
to  the  present,  been  maintainable  in  the  ecclesiastical  courts 
or  in  the  Divorce  Court  alone:"  A.  v.  B.,  L.  B.  1  P.  &  D. 
559,  561.  In  cases  of  nullity  the  marriage  status  exists 
down  to  the  time  that  the  decree  dissolving  or  annulling 
the  marriage  is  made  absolute:  Foden  v.  Foden,  [1894]  P. 
307. 

Lawless  v.  Chamberlain,  18  0.  E.  297,  was  a  very  dif- 
ferent case  from  this.  There  both  parties  were  under  age, 
the  ground  of  complaint  was  that  the  consent  had  been  pro- 
cured by  duress  and  intimidation,  and  that  there  had  been 
no  coming  together  of  the  parties  afterwards  either  in  do- 
mestic or  marital  relations.  The  circumstances,  if  proved. 
were  such  as  to  shew  that  the  alleged  marriage  was  void 
ab  initio,  and  that  the  ceremony  performed  was  a  mere 
unmeaning  form. 

Here  the  marriage  has  been  validly  solemnized  and  matri- 
monial relations  established  for  many  months,  and  the  fact 
of    alleged   "  impotence "    would   only   render   the    relation 
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voidable  and  not  void.  In  this  case  the  marriage  relation 
existed  de  jure  from  the  outset,  on  the  ground  that  "con- 
sensus non  concubitus  facit  nuptias."  The  marriage  is  valid 
in  the  eye  of  the  law,  though  there  has  been  no  consum- 
mation. The  injured  party  may,  upon  proof  before  a  proper 
tribunal,  obtain  a  judgment  declaring  it  to  be  a  nullity,  but 
till  then  it  is  merely  voidable,  even  if  the  alleged  impotence 
really  exists;  it  is  not  void  ab  initio:  Turner  v.  Thompson. 
13  P.  D.  at  p.  41. 

The  ratio  decidendi  in  Lawless  v.  Chamberlain  has  been, 
I  think,  legislatively  recognized  in  the  late  statute  passed 
in  Ontario  of  this  year,  7  Edw.  VII.  ck  23,  sec.  8,  pro- 
viding for  cases  of  infancy  where  the  marriage  has  been 
merely  a  form,  and  there  has  been  no  cohabitation.  See 
also  a  late  American  case  in  equity  where  the  Court  adjudi- 
cated in  case  where  the  alleged  marriage  was  no  marriage: 
Rosney  v.  Rosney,  54  N.  J.  Eq.  231. 

Jurisdiction  in  cases  of  nullity  and  other  matrimonial 
difficulties  is  given  by  the  old  statute  law  in  Quebec:  Gem- 
mill  on  Divorce,  p.  43 ;  but  no  such  legislation  enables  the 
Courts  of  this  province  to  hold  suit  in  cases  where  the  mar- 
riage status  is  involved,  and  the  litigation  is  really  in  rem. 
dissolving  the  existing  marital  union.  The  only  forum  open 
to  aggrieved  spouses  is  the  High  Court  of  the  Dominion 
Parliament,  to  which  body  the  right  appertains:  White's 
Case,  referred  to  in  detail  in  Gemmili,  at  pp.  Ill  and  191. 

The  plaintiff  has  no  right  of  action  in  this  Court,  and 
his  action  should  be  dismissed  with  costs  as  between  solicitor 
and  client. 


Mabee,  J.  December  10th.  iw:. 

TRIAL. 

STUART  v.  BANK  OF  MONTREAL. 

Husband  and  Wife — Guaranty  by  Wife  of  Advances  to  Ilia- 
band  from  Bank  —  Absence  of  Independent  Advice  — 
Settlement  with  Bank — Property  of  Wife  Handed  over 
to  Bank — Action  for  Rescission  and  Return  of  Property 
— No  Fraud  or  Misrepresentation  —  Consideration — Es- 
toppel— Release. 

Action  to  rescind  many  transactions  entered  into  by  the 
plaintiff,  a  married  woman,  with  the  defendants,  upon  tin* 
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ground  that  they  were  so  entered  into  by  her  without  in- 
dependent advice. 

I.  F.  Helknuth,  K.C.,  and  W.  J.  Elliott,  for  plaintiff. 

G.  F.  Shepley,  K.C,  for  defendants. 

Mabee,  J.: —  ...  Mr.  John  Stuart,  the  plaintiff's 
husband,  had  for  many  years  prior  to  1896  occupied  a  very 
prominent  position  in  financial  and  mercantile  matters  in 
Hamilton — he  was  the  head  of  a  large  wholesale  house,  the 
president  of  the  Bank  of  Hamilton,  and  connected  with 
other  corporations. 

Prior  to  1896  he  had  made  large  investments  in  the 
Maritime  Sulphite  Fibre  Company,  owning  a  pulp  and  paper 
mill  at  Chatham,  N.B.;  he  was  the  president  of  the  company, 
his  only  living  son  was  the  general  manager,  almost  the 
whole  of  his  available  resources  were  invested  in  that  com- 
pany— the  defendants  were  carrying  the  account,  and  more 
money  was  urgently  required  if  there  was  to  be  any  likelihood 
of  the  company  being  made  a  success.  On  6th  February, 
1896,  Mr.  Stuart  in  a  letter  to  the  defendants  says:  "He 
(Mr.  Lee,  a  fellow  director),  however,  knows  that  the  $50,000 
mentioned  in  the  guarantee  will  not  be  sufficient  to  carry 
us  through.  ...  I  shall  find  a  surety  to  take  his  place. 
I  explained  to  him,  as  to  you,  the  pressing  necessity  for 
relief  in  money  matters  in  Chatham  during  the  next  few 
days.  .  .  Mr.  Lee  will  either  sign  the  guarantee  in  a  day 
or  two,  or  agree  with  me  for  a  substitute;  in  the  latter  case 
my  wife  will  join  me  in  the  guarantee,  and  I  now  submit 
her  name  to  you  for  that  purpose.  As  I  told  you,  her  means 
are  ample  enough -to  secure  payment  for  a  much  larger  sum 
than  we  contemplate  requiring  now  or  in  future.  Pending 
the  carrying  out  of  these  arrangements,  I  trust  you  will 
authorize  your  Chatham  branch  to  pay  the  company's  cheques 
for  funds  required  as  follows  (then  follows  a  statement 
amounting  to  $7,500).  I  would  prefer,  as  you  will  readily 
believe,  not  to  ask  this  favour  lest  it  should  meet  the  fate 
of  similar  previous  ones,  but  it  is  based  upon  the  proposals 
above  recited,  and  I  trust  you  will  have  no  doubt  that  my 
promise  to  complete  one  or  other  during  the  coming  week 
tHH  be  kept." 

On  7th  February  the  general  manager  of  the  bank  wrote 
saying  the  bank  would  advance  $4,250  of  the  $7,500  asked, 
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and  stating  the  balance  could  stand  until  the  guarantee  was 
completed,  and  the  following  is  a  postscript:  "I  think  it 
only  reasonable  to  ask  that,  if  you  offer  Mrs.  Stuart's 
guarantee,  you  should  furnish  us  with  a  statement  of  her 
means  and  ability  to  make  it  good." 

The  information  was  furnished,  shewing  Mrs.  Stuart  to 
be  possessed  in  her  own  right  of  real  estate,  stocks,  and 
mortgages  to  the  value  of  about  $250,000. 

On  24th  February,  1896,  Mr.  Stuart  completed  the  pro- 
posed transaction,  or  rather  the  guarantee  bearing  that  date 
was  completed  shortly  afterward,  and  the  plaintiff  signed 
a  document  guaranteeing  advances  to  the  Sulphite  Company 
up  to  $100,000. 

On  14th  February,  1896,  she  assigned  in  trust  for  the 
bank  mortgages  amounting  to  about  $27,000,  and  on  11th 
April,  1898,  she  gave  out  the  guarantee  to  the  bank  for 
Sulphite  Company  advances  up  to  $125,000 ;  this  latter  was 
inclusive  of  the  $100,000  guarantee,  so  her  total  liability  was 
not  to  exceed  $125,000. 

Advances  were  made  by  the  bank  upon  these  guarantees, 
and  in  1903  the  company  went  into  liquidation,  and  on  2nd 
October,  1903,  the  plaintiff  and  her  husband  gave  the  bank 
a  mortgage  upon  all  the  real  estate  owned  by  them.  On 
25th  July,  1904,  a  lengthy  agreement  was  entered  into 
between  the  bank  and  the  plaintiff  and  her  husband— 4he 
result  of  which  was  that  the  plaintiff  gave  up  to  the  bank 
all  her  estate,  both  real  and  personal,  in  settlement  of  her 
guarantee.  The  plaintiff's  husband,  at  this  time,  was  liable 
to  the  bank  upon  a  note  for  $196,052  and  a  guarantee  of 
$50,000,  and  he  was  discharged  from  this  debt  by  the  bank. 
Many  stocks  that  the  plaintiff  owned,  but  which  stood  in  the 
name  of  her  husband,  were  pledged  by  him  for  advances 
from  other  banks,  and  the  equity  of  redemption  only  in  these 
was  turned  over  by  the  settlement  of  July.  There  was  no- 
thing in  the  transaction  to  shew  the  defendants  that  these 
stocks  belonged  to  the  plaintiff,  and  I  have  every  reason  to 
believe  the  officers  of  the  bank  traded  upon  the  basis  of  these 
stocks  belonging  to  the  husband. 

On  6th  January,  1903,  Mr.  John  Stuart  resigned  his 
position  of  director  and  president  of  the  Bank  of  Hamilton, 
and  received  from  them  an  agreement  to  pay  him  the  sum 
of  $5,000  per  year  so  long  as  he  lives,  the  payments  to  be 
made  monthly   in   advance.     Of  course,  by   releasing  him 
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from  the  indebtedness  to  the  bank,  in  consideration  of 
both  the  husband  and  wife  agreeing  to  make  the  transfers 
provided  for  in  the  settlement  of  July,  the  defendants  put 
it  out  of  their  power  to  proceed  for  the  recovery  of  the 
$5,000  per  year  payable  by  the  Bank  of  Hamilton.  Mr. 
Stuart  said  he  had  understood  that  was  not  available  for 
creditors,  but  it  is  quite  apparent  that  the  defendants  could 
have  obtained  judgment  against  Mr.  Stuart  and  obtained 
a  receiving  order  and  swept  away  from  him  the  monthly 
payments  from  the  Bank  of  Hamilton. 

Many  deeds  were  executed  as  provided  for  by  the  settle- 
ment of  July,  1904,  the  properties  turned  over  to  the  bank, 
stocks  sold,  some  of  the  real  estate,  if  not  all,  it  was  said 
in  argument,  had  been  sold,  and  the  position  of  the  defend- 
ants entirely  changed. 

In  1903,  during  the  liquidation  of  the  Sulphite  Company, 
the  defendants  were  in  litigation  with  the  liquidators,  and 
on  6th  October,  1903,  Mrs.  Stuart  joined  in  an  agreement 
authorizing  the  settlement  of  that  litigation,  upon  the 
strength  of  which  the  defendants  made  compromises  and 
otherwise  changed  their  position,  and  made  a  cash  payment 
to  the  liquidators  of  $15,000. 

On  24th  February,  1896,  5  shareholders  and  their  repre- 
sentatives transferred  to  the  plaintiff  134  preference  and  100 
ordinary  shares  (in  all  $23,400)  "  in  consideration  of  Mrs. 
Jane  J.  Stuart  giving  a  guarantee  to  the  Bank. of  Montreal 
for  advances  made  and  to  be  made  to  the  company  to  the 
extent  of  $100,000."  Mrs.  Stuart  signed  acceptances  of  the 
transfer  of  these  shares  upon  the  books  of  the  company, 
and  from  time  to  time  gave  proxies  for  them  to  be  voted 
upon.  In  a  letter  written  by  Mr.  Stuart  to  Mr.  Bruce  (who 
was  a  shareholder  and  guarantor  to  the  bank)  of  12th  Febru- 
ary, 1896,  he  says:  "The  question  at  once  presents  itself, 
what  inducement  can  we  offer  to  any  one  to  assume  the 
responsibility  of  guaranteeing  the  necessary  advances  ($100,- 
000  referred  to  in  the  letter)  and  how  can  the  matter  be 
arranged?  ...  I  believe  I  can  procure  the  guarantor 
required  by  the  bank  for  the  new  advances,  or  the  security 
of  a  lien  on  material  to  the  bank,  and  the  postponement  by 
Mr.  Lee  and  myself  of  our  claims  for  cash  advances,  together 
with  a  reasonable  bonus  in  the  way  of  stock,  which  may 
under  existing  circumstances  be  considered  of  only  nominal 
value.    It  is  of  course  most  vital  to  me  to  save  this  property 
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in  which  my  all  is  invested,  and  it  is  of  no  small  consequence 
to  all  concerned,  for  all  have  not  merely  an  interest  in  the 
value  that  is  expected  to  be  given  to  the  stock,  but  also 
perhaps  a  more  serious  responsibility  contingent  on  the  un- 
paid debt  due  to  the  Bank  of  Montreal." 

Of  course  Mrs.  Stuart  was  the  guarantor  referred  to  in 
the  letter,  and,  in  addition  to  the  stock  bonus  which  was 
given  to  her,  the  postponement  of  the  debt  for  cash  advances 
was  also  executed  by  Messrs.  Stuart  and  Lee.  On  26th 
February,  or  thereabouts,  when  the  $100,000  guarantee  was 
given  by  the  plaintiff,  the  advances  already  made,  and  for 
which  the  plaintiff  was  becoming  liable,  were  about  $20,000, 
but  whether  this  sum  includes  the  $7,500  which  Mr.  Stuart 
was  asking  in  his  letter  of  6th  February,  1896,  the  bank  to 
advance  upon  the  strength  of  the  guarantee  being  given, 
does  not  clearly  appear,  but  it  is  altogether  likely  it  does  in- 
clude that  sum,  as  on  20th  February  the  debt  upon  this  head 
was  only  some  $11,000.  In  any  event  the  guarantee  was  not 
given  for  an  entire  past  due  liability  to  the  bank;  at  least 
the  sum  of  $80,000  was  advanced  upon  the  strength  of  the 
first  guarantee,  and  an  additional  sum  of  $25,000  upon  the 
second  guarantee,  being  given. 

Mrs.  Stuart  is  a  lady  of  intelligence  and  refinement.  She 
vras  the  sole  executrix  and  devisee  under  her  father's  will, 
and  obtained  in  land  and  securities  about  $250,000  from  that 
source  upon  his  death  in  1886.  Her  husband  had  had  the 
entire  management  of  her  estate,  and  in  1896  it  stood  at 
•something  like  $240,000. 

Prior  to  becoming  liable  to  the  defendants  in  February, 
1896,  she  had  indorsed  for  her  husband  a  note  discounted 
and  then  held  by  the  Bank  of  Hamilton  for  $125,000;  that 
note  was  afterwards  paid  out  of  the  proceeds  of  her  securities, 
which,  with  the  transfers  made  by  her  to  the  defendancs  in 
1904,  entirely  wiped  out  her  fortune. 

She  says  she  had  no  experience  in  business  matters,  that 
she  signed  at  her  husband's  wish,  that  she  knew  something 
of  his  business  matters,  and  thought  he  had  independent 
means,  that  she  knew  of  his  connection  with  the  Sulphite 
Company  long  before  1896,  and  that  she  also  knew  Messrs. 
Lee,  Bruce,  Brown,  and  Leys  were  connected  with  it,  that 
her  son  had  been  connected  with  it  for  many  years,  and  was 
the  manager,  and  that  she  and  her  husband  were  both  hoping 
the  company  would  afford  him  an  opportunity  for  a  success- 
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ful  business  career.     She  also  says  she  knew  there  was  no- 
thing that  her  husband  was  more  engrossed  in  than  the  suc- 
cess of  the  company,  and  that  she  knew  he  had  a  large  amount 
invested  in  it;  that  upon  that  account  and  her  son  being 
manager  she  was  also  interested  in  its  success.     She  says 
she  consulted  no  one  about  the  wisdom  of  her  entering  upon 
the  guarantee;  that  she  would  have  scorned  to  consult  any 
one  about  the  transaction,  and  regarded  it  solely  as  a  matter 
between  herself  and  her  husband;  that  she  knew  the  bank 
would  advance  a  large  amount  of  money  to  the  company 
that   her  husband   and » son  were   interested   in,   upon   the 
strength  of  the  guarantee;  and  that  she  intended  the  bank 
to  act  upon  the  guarantee  and  advance  the  money;  that  she 
was  in  no  way  under  the  control  or  influence  of  her  husband, 
but  exercised  her  own  free  will;  and  that  she  was  sanguine 
about  the  success  of  the  company,  if  the  bank  would  ad- 
vance the  money.     She  says  that  if  her  husband  had  said  to 
her  not  to  enter  into  the  guarantee  without  asking  some  one 
else,  she  would  have  refused  to  consult  any  person  else,  that 
she  knew  there  was  no  sham  about  the  guarantee,  and  that 
she  was  becoming  legally  bound;  that  her  husband  did  not 
make  the  slightest  misrepresentation  to  her,  and  she  repudi- 
ates the  suggestion  that  she  was  in  any  way  deceived  or 
misled.     Then  when  giving  the  second  guarantee  she  said 
she  knew  the  company  wanted  more  money,  and  that  that 
was  the  reason  she  was  asked  to  give  the  additional  guar- 
antee.    She  did  not  remember  getting  stock  in  the  company, 
but  at  once  frankly  recognized  her  signatures  in  the  com- 
pany's books,  and  to  the  proxies,  although  she  had  also  for- 
gotten about  the  latter.     Then,  speaking  of  the  settlement 
made  in  1904,  when  she  gave  up  everything,  she  says  she 
knew  all  the  facts  connected  with  the  matter,  and  had  learned 
nothing  additional  to  what  she  knew  at  that  time;  she  knew 
of  the  arrangement  the  Bank  of  Hamilton  had  made  to  pay 
her  husband  an  annuity  of  $5,000  per  year;  that  the  bank 
were  releasing  him  from  all  liability;  she  knew  she  was  con- 
veying everything  to  the  bank;  that  they  could  not  keep  up 
Inglewood  (the  Hamilton  residence,  which  also  belonged  to 
her),  on  $5,000  a  year,  and  that  she  intended  the  bank  to 
get  it. 

Mr.   Stuart  says  that  no  misrepresentations  of  any  kind 
were  made  to  induce  her  to  sign  any  of  the  documents;  and 
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that  he  told  her  u  she  was  to  get  shares  in  the  Fibre  Company 
as  a  sort  of  acknowledgment  of  her  goodness  in  doing  this/* 

There  is  no  element  of  fraud  of  any  kind  in  the  case. 
There  was  the  utmost  good  faith  by  Mr.  Stuart  both  towards 
the  bank  and  the  plaintiff  throughout  a  long  course  of  deal- 
ings in  connection  with  this  Sulphite  Company,  and,  so  far 
as  the  evidence  and  correspondence  discloses,  the  same  up- 
right dealings  and  good  faith  entered  into  all  the  business 
transactions  had  between  the  guarantors  to  the  bank. 

Mr.  Hellmuth  contends,  in  the  face  of  all  this,  that  all 
these  documents  signed  by  the  plaintiff  must  be  rescinded, 
and  that  the  law  is  that  the  wife  cannot  make  herself  liable 
for  the  debt  of  another  without  first  having  had  independent 
advice.  I  have  read  all  the  cases  cited  by  him  and  many 
more,  and  the  opinion  I  entertained  at  the  trial  that  this 
action  could  not  possibly  succeed  has  only  been  strengthened. 

Powell  v.  Powell,  [1900]  1  Ch.  243,"  followed  in  Wright 
v.  Carter,  [1903]  1  Ch.  27,  are  entirely  different  cases  and 
were  not  between  husband  and  wife.  In  Morley  v.  Loughnan, 
[1893]  1  Ch.  736,  the  statement  made  at  p.  752  as  follows, 
"  or  the  donor  may  shew  that  confidential  relationship  ex- 
isted between  the  donor  and  the  recipient,  and  then  the  law 
upon  grounds  of  public  poMcy  presumes  that  the  gift  in 
fact  freely  made  was  the  effect  of  the  influence  induced  by 
those  relations,  and  the  burden  lies  upon  the  recipient  to 
shew  that  the  donor  had  independent  advice,  or  adopted  the 
transaction  after  the  influence  was  removed  or  some  equiv- 
alent circumstances,"  is,  I  think,  too  wide,  and  must  be 
intended  to  apply  to  the  facts  of  that  case,  and  it  by  no 
means  follows  that  the  wife,  having  separate  estate  of  her 
own,  can  never  make  any  contract  for  the  benefit  of  the 
husband  without  independent  advice. 

Of  course  Adams  v.  Cox,  35  S.  C.  R.  393,  was  relied 
upon,  and  I  presume  it  was  upon  the  supposed  authority  of 
that  case  that  the  action  was  brought.  No  one  would  sug- 
gest that  the  facts  are  in  any  respect  similar — the  signatures 
of  the  ladies  in  the  Cox  case  were  obtained  by  gross  fraud 
and  misrepresentation,  and  no  fresh  advances  were  made 
upon  the  strength  of  those  signatures;  but  it  was  argued 
tnat  the  case  stands  as  a  binding  authority  that  the  wife 
cannot  obligate  herself  upon  a  contract  for  the  husband's 
benefit  without  independent  advice,  fraud  or  no  fraud,  deceit 
or  no  deceit.      It  may  be  that  that  is  the  result  of  the  judg- 
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ments  of  two  members  of  the  Court,  but,  as  I  read  the  ease, 
it  is  not  the  judgment  of  the  majority,  and  I  do  not  think 
goes  so  fax  as  to  place  the  wife  in  the  same  position  as  a 
son,  daughter,  or  ward,  and  prohibits  her  contracting  as  the 
statute  has  enabled  her  to  do. 

Mr.  Hellmuth  contended  that  the  concluding  words  of 
the  judgment  of  Mr.  Justice  Sedgewick  made  it  appear  that 
he  was  joining  in  the  judgments  of  Mr,  Justice  Girouard 
and  Mr.  Justice  Davies,  but  I  do  not.  think  this  at  all  clear, 
nor  was  it  necessary  in  the  view  he  took  of  the  ease. 

By  22  Vict.  ch.  85,  sees,  1  and  8,  provision  is  made  for 
the  conveyance  of  real  estate  of  a  married  woman  to  such 
use  as  to  her  husband  may  seem  meet.  Section  2  provides 
for  the  execution  in  Upper  Canada  of  a  deed  by  a  married 
woman  before  a  Judge  of  the  Court  of  Queen's  Bench,  Com- 
mon Pleas,  or  County  Court,  or  two  justices  of  the  peace, 
an  examination  of  the  married  woman  apart  from  her  hus- 
band respecting  her  free  and  voluntary  consent  to  convey 
was  required,  aoid  if  this  was  given  it  had  to  be  indorsed  upon 
the  deed.  Section  7  provided  that  a  deed  not  so  executed 
should  not  be  valid  or  have  any  effect.  34  Vict,  dh,  24  re- 
pealed some  of  the  provisions  of  22  Viet  ch,  85,  and  en- 
larged the  class  of  persons  before  whom  siich  a  deed  might 
be  executed.  Then  36  Vict,  ch.  18,  sec.  14,  repealed  the 
above  provisions,  and,  by  sec.  3,  enacted  that  every  married 
woman  .  .  .  might  by  deed  convey  her  real  estate  .  . 
as  fully  and  effect  ually  as  if  she  were  a  feme  sole,  Now, 
applying  these  provisions  of  the  law  to  the  transactions  of 
July,  1904,  whereby  Mrs.  Stuart  conveyed  her  real  estate 
to  the  bank  in  discharge  of  her  own  and  tier  husband's  in- 
debtedness, how  can  it  be  said  the  bank  were  bound  to  see 
that  she  had  independent  advice?  The  statute  had  for  many 
years  required  in  effect  independent  advice,  by  means  of 
the  examination  apart  from  her  husband  respecting  her  free 
and  voluntary  consent,  and,  if  the  abolition  of  this  provision 
and  empowering-  her  to  convey  as  effectually  as  if  she  were 
a  feme  sole  meant  anything,  it  made  independent  advice 
unnecessary.  This  in  no  way  jeopardizes  the  married 
woman,  because  the  Court  in  each  case  would  scrutinize  the 
transaction  closely,  and  where  unfair  dealing,  misrepresen- 
tation, fraud ,  or  overreaching  was  shewn,  would  see  that 
she  was  adequately  protected. 
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Then,  even  were  the  doctrine  of  independent  advice  ap- 
plicable, what  is  to  be  done  where  the  attacking  party  says 
she  would  have  scorned  to  take  any  independent  advice. 
Mr.  Hellmuth  invited  me  to  apply  the  law  laid  down  in 
Powell  v.  Powell,  [1900]  1  Ch.  at  p.  246,  where  Farwell,  J., 
says:  "Further,  it  is  not  sufficient  that  the  donor  should 
have  an  independent  adviser,  unless  he  acts  on  his  advice. 
If  this  were  not  so,  the  same  influence  that  produced  the 
desire  to  make  the  settlement  would  produce  disregard  of 
the  advice  to  refrain  from  executing  it,  and  so  defeat  the  rule, 
but  the  stronger  the  influence  the  greater  the  need*  of  pro- 
tection." The  learned  Judge  in  that  case  was  dealing  with 
a  settlement  by  a  young  girl,  just  from  a  convent  and  barely 
21  years  of  age,  made  upon  her  step-mother,  through  the 
instrumentality  of  the  solicitor  of  the  step-mother.  If  any 
such  rule  is  applicable  to  transactions  between  husband  and 
wife,  the  sooner  the  legislature  repeals  the  Married  Woman's 
Property  Act,  and  reverts  to  the  old  case  of  requiring  an 
examination  apart  from  the  husband,  the  better  for  the 
security  of  the  public.  In  the  meantime,  I  shall  hold  that 
the  married  woman  is  free  to  convey,  of  course  apart  from 
fraud  or  misrepresentation;  ^md  the  result  then  as  to  all 
the  conveyances  and  transfers  made  by  the  plaintiff  to  the 
defendants  in  July,  1904,  having  made  them  with  a  full 
understanding  of  the  facts,  and  there  being  no  fraud  or 
misrepresentation  of  any  kind,  but,  on  the  contrary,  the 
most  absolute  fair  dealing  upon  the  part  of  the  bank  and 
all  concerned  in  the  settlement,  is  that  they  are  not  open 
to  attack.  , 

There  are,  I  think,  other  grounds  upon  which  all  the 
transactions  can  be  upheld.  The  original  guarantee  of  Febru- 
ary, 1896,  I  think,  was  executed  for  valuable  consideration 
moving  to  the  wife.  She  was  vitally  interested  in  the  pro- 
tection of  her  husband's  fortune,  which  was  invested  in  this 
mill,  and  it  is  apparent  from  the  correspondence  at  the  time 
that  the  business  must  go  under  if  no  more  money  could  be 
obtained  from  the  bank.  She  was  interested  in  the  success 
of  her  son,  the  general  manager.  She  obtained  a  consider- 
able block  of  the  stock  of  the  company,  and  must  have  known 
that  the  control  and  expenditure  of  the  bank's  advances 
twould  be  almost  entirely  in  the  hands  of  the  husband  and 
son — surely  all  this  formed  consideration  of  the  most  valu- 
able   kind.     Then,  I    think    also,  the    plaintiff   long   since 
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estopped  herself  from  questioning  the  original  guarantees 
by  the  authorization  given  by  her  to  the  bank  to  settle  the 
litigation  with  the  liquidators,  the  release  of  others  who  were 
liable  to  the  bank,  and  the  changes  in  the  bank's  position 
by  the  agreements  made  with  the  plaintiff,  so  the  parties 
could  never  be  placed  in  their  original  positions.  Then,  I 
think  it  is  obvious,  even  if  the  matter  were  otherwise  open  to 
attack,  that  the  deeds  of  July,  1904,  could  not  be  vacated 
without  also  rescinding  the  release  given  by  the  bank  to  the 
husband,  and  leaving  the  bank  to  their  rights  against  the 
$5,000  annuity;  this  was  all  one  transaction,  and  it  would 
be  absurd  to  take  from  the  bank  the  consideration  given 
by  the  wife  for  the  husband's*  release  without  reinstating  his 
liability — this  couid  not  be  done  in  this  action,  as  the  hus- 
band is  not  a  party. 

I  was  strongly  pressed  to  find  that  Mrs.  Stuart  had  the 
advice  of  her  family  and  her  son-in-law,  a  practising  solicitor 
in  Hamilton,  before  giving  the  first  guarantee.  There  cer- 
tainly are  facts  that  point  most  strongly  to  the  conclusion 
that  the  matter  was  discussed,  but,  taking  the  view  of  the 
case  that  I  do,  I  do  not  regard  it  as  necessary  to  find  either 
way  upon  this  point. 

The  case  fails  entirely,  and  must  be  dismissed  with  costs. 


Cartwright,  Master. 


December  11th,  1907. 


CHAMBERS. 

CANADA  SAND  LIME  AND  BRICK  CO.  v.  POOLE. 

Mechanics'  Liens — Statement  of  Claim — Motion  to  Set  aside 
— Affidavit  Sworn  before  Plaintiffs'  Solicitor — Rule  522 
— Expiry  of  Time  for  Filing  Statement  of  Claim — 
Practice. 


Motion  by  defendant  Morrison  to  set  aside  the  statement 
of  claim  in  a  statutory  action  to  enforce  a  mechanics'  lien, 
upon  the  ground  that  the  affidavit  required  by  the  Mechanics' 
Lien  Act,  R.  S.  O.  1897  oh.  153,  sec.  31,  sub-sec.  2,  was 
sworn  before  the  plaintiffs'  solicitor. 

6.  W.  P.  Hood,  Toronto  Junction,  for  defendant  Morri- 


son. 


R.  6.  Agnew,  for  plaintiffs. 
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The  Master: — The  applicant's  contention  is  supported 
by  Rule  522,  which  says  that  such  an  affidavit  "  shall  not  be 
used,"  with  only  one  exception.  The  affidavit  in  this  case 
is  intituled  in  the  High  Court  of  Justice  and  in  the  full 
style  of  the  cause. 

The  question  would  not  be  of  any  moment  were  it  not 
that  it  will  now  be  too  late  to  file  a  new  statement  of  claim, 
and  the  success  of  this  motion  wi'U  deprive  the  plaintiffs 
of  any  remedy  against  the  land.  But  this,  while  a  weighty 
reason  for  upholding  the  proceeding  if  it  can  properly  be 
done,  is  no  ground  for  seeking  to  evade  the  Rule.  The  state- 
ment of  claim  was  not  delivered  to  defendant  until  the  90 
days  had  elapsed,  though  it  was  dated  3  weeks  earlier,  flad 
the  plaintiffs  been  prompt,  the  present  difficulty  could  have 
easily  been  cured.  If  in  that  case  the  defendant  had  not 
moved  until  the  expiration  of  the  90  days,  he  might  have 
been  held  to  have  waived  the  defect. 

As  it  is,  there  does  not  seem  to  be  any  power  to  relieve 
the  plaintiffs,  and  an  order  must  go  setting  aside  the  state- 
ment of  claim,  but,  in  the  circumstances,  without  costs. 

By  sec.  31,  "  the  ordinary  procedure  "  of  the  High  Oonrt 
is  made  applicable  to  these  proceedings,  and  the  Rules  are 
styled  "  The  Rules  of  Practice  and  Procedure  "  It  seems 
to  follow  that  Rule  522  can  be  successfully  invoked,  and 
must  be  applied  if  its  plain  direction  is  disregarded. 


Cartwright,  Master.  December  11th,  1907. 

chambers. 

McLEOD  v.  CRAWFORD. 

Evidence  —  Motion  for  Better  Affidavit  on  Production  of 
Documents — Examination  of  Witnesses  w  Support  of 
Motion — Appointment  for,  Set  aside — Discovery. 

Motion  by  plaintiffs  to  set  aside  an  appointment  anl  a 
subpoena  issued  by  defendants  for  the  examination  of  wit- 
nesses under  Rule  491  for  use  on  a  pending  motion  for  a 
further  affidavit  on  production  by  plaintiffs,  on  the  ground 
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that  the  sufficiency  of  an  affidavit  on  production  cannot  be 
impeached  in  this  way. 

J.  B.  Holden,  for  plaintiffs. 
S.  R.  Clarke,  for  defendants. 

The  Master: — This  question  was  to  some  extent  before 
mi  in  Doyle  v.  Williams,  9  0.  W.  R-  286,  and  I  see  no  rea- 
son to  arrive  at  a  different  conclusion  on  this  motion,  which 
seems  to  be  decided  by  the  judgment  of  a  Divisional  Court 
in  Standard  Trading  Co.  v.  Seybold,  1  0.  W.  R.  650.    In 
Doyle  v.  Williams  it  was  not  denied  that  there  were,  prima 
facie,  documents  which  might  have  to  be  produced  on  dis- 
covery.   Here,  no  less  than  in  Dry  den  v.  Smith,  17  P.  R.  500, 
there  is  an  attempt  to  do  indirectly  what  cannot  be  done  dir- 
ectly.   If  it  was  a  possible  method  of  obtaining  a  further 
affidavit,  it  might  be  supposed  that  it  would  have  been  at- 
tempted sooner.     And  there  would  not  then  have  been  any 
necessity  for  the  amended  English  Rule  referred  to  in  Doyle 
v.  Williams,  gupra,  and    case    cited.     On    examination    for 
discovery  the  plaintiffs  can  be  asked  as  to  the  existence  of 
other  documents.    If  any  such  are  shewn  to  exist  and  to  be 
relevant,  no  doubt  they  must  be  produced. 

As  at  present  advised,  I  hold  that  the  motion  must  be 
allowed  with  costs  to  plaintiffs  in  any  event. 


Jartwright,  Master.  December  12th,  1907. 

chambers. 

CLARKSON  v.  CRAWFORD. 

rit  of  Summons — Service  out  of  Jurisdiction — Contract  to 
be  Performed  in  Ontario — Bule  162  —  Conditional  Ap- 
pearance. 

Motion  by  defendants  to  set  aside  order  obtained  by 
tin  tiff  under  Rule  162  permitting  the  issue  of  a  writ  of 
nrmons  for  service  upon  the  defendants  out  of  the  jur- 
iction,  and  the  writ  issued  pursuant  thereto,  and  the  ser- 
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vice  on  the  defendants.     The  action  wa3  for  specific  perform- 
ance of  an  agreement  to  take  stock  in  a  projected  company. 

A.  O'Heir,  Hamilton,  for  defendants. 

W.  M.  McClemont,  Hamilton,  for  plaintiff. 

The  Master: — The  affidavit  on  which  the  order  was 
made  refers  to  the  agreement,  which  was  therefore  hefore  the 
Court.  In  it  there  is  no  mention  of  the  plaintiff  company, 
and  the  affidavit  is  styled  only  in  a  cause  with  Olarkson  as 
sole  plaintiff.  This  was  probably  an  oversight  in  some  way, 
and  might  be  amended,  if  necessary. 

The  more  serious  difficulty  i3  that  the  agreement  makes 
no  mention  whatever  of  the  plaintiff  company.  It  is  tree 
that  in  the  statement  of  claim  it  is  said  that  Clarkson  made 
the  agreement  sued  on  "as  agent  of  Mb  co-plaintiffs "— but 
the  statement  of  claim  is  not  mentioned  in  the  order  as  part 
of  the  material  on  which  it  was  issued.  The  agreement  itr 
self  refers  to  a  conveyance  of  realty  in  this  province  for  the 
formation  of  a  company  with  head  office  in  Hamilton,  and 
in  which  defendants  were  to  have  stock  to  the  value  of 
$50,000,  on  payment  of  that  amount  in  cash.  It  may  not 
unfairly  be  assumed  that  this  payment  was  prima  facie  to 
be  made  at  Hamilton,  as  it  would  be  there  tnat  the  stock 
would  be  allotted  and  certificates  issued  to  the  defendants. 
But  this  should  have  been  made  quite  clear.  The  right  of 
the  plaintiff  company  is  not  anywhere  apparent.  It  is  not 
even  mentioned  in  the  agreement. 

The  better  course  seems,  therefore,  to  be  to  allow  defend- 
ants to  enter  a  conditional  appearance.  Burson  v.  German 
Union  Insurance  Co.,  3  0.  W.  R.  230,  372,  and  at  the  trial, 
6  O.  W.  E.  21,  where  the  action  was  dismissed  on  the  ground 
of  failure  to  shew  a  cause  of  action  in  this  province,  shews 
that  it  is  not  at  any  earlier  stage  that  the  question  of  juris- 
diction can  satisfactorily  be  determined  in  many  cases.  To 
the  same  effect  are  the  expressions  of  the  Chancellor  in 
Canadian  Radiator  Co.  v.  Cuthbertson,  9  O.  L.  R.  126,  5  0. 
W.  R.  66.     .     .     . 

[Reference  also  to  William  Blackley  Limited  v.  Elite 
Costume  Co.,  9  O.  L.  R.  382,  5  0.  W.  R.  57,  and  Dominion 
Canister  Co.  v.  Lamoureux,  7  0.  W.  R.  272,  378.] 
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Following  these  cases,  I  think  the  motion  should  bo  dis- 
missed and  the  defendants  allowed  to  enter  a  conditional 
appearance.     ... 

Costs  in  the  cause  unless  the  trial  Judge  otherwise  orders. 


Kiddell,  J. 


December  12th,  1907. 


TRIAL. 


HARDY  v.  SHERIFF. 


WUl — Construction — Allowance  to  Guardian  of  Infants — 
Additional  to  Infants'  Allowances  for  Maintenance — In- 
come of  Estate — Direction  for  Accumulation  of  Part — 
Annuities  out  of  Surplus  Income — Costs — Action  Brought 
where  Summary  Application  Sufficient. 

Action  for  construction  of  will  of  G.  T.  Fulford,  de- 
ceased. 

W.  Nesbitt,  K.C.,  and  Britton  Osier,  for  plaintiff. 

H.  S.  Osier,  K.C.,  for  unborn  infants. 

E.  T.  Malone,  K.C.,  for  executors. 

I.  F.  Hellmuth,  K.C.,  and  D.  W.  Saunders,  for  infant  G. 
T.  Fulford. 

H.  B.  McGiverin,  Ottawa,  and  A.  Haydon,  Ottawa,  for 
defendant  Sheriff. 

F.  W.  Harcourt,  for  other  infants. 

Eiddell,  J.:— The  late  G.  T.  Fulford,  13th  February, 
1902,  made  his  will,  which  is  the  subject  of  this  action.  It 
is  not  long,  but  one  of  the  provisions  has  given  rise  to  a  con- 
troversy involving,  as  I  am  informed,  $1,000,000  or  more. 
At  the  time  the  will  was  made  the  testator  had  two  daughters, 
one,  the  plaintiff,  nearly  if  not  quite  21  years  of  age,  and  the 
other,  the  defendant  Mrs.  Sheriff,  about  19.  A  son,  the  de- 
fendant G.  T.  Fulford,  was  born  6th  May,  1902,  3  months 
after  the  date  of  the  will. 

I  shall  refer  to  the  parts  of  the  will  which  seem  to  me 
to  be  of  consequence  in  this  inquiry. 
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The  testator,  after  appointing  executors  and  giving  them 
power  of  management,  etc.,  authorizes  them  to  invest  the 
moneys  of  the  estate,  as  they  come  in,  in  government  bond* 
and  other  securities.    Provision  is  then  made  for  continuing 
the  business,  which  is  said  to  have  been  very  profitable; 
this  business  to  be  kept  up  by  employing  the  profits  and 
proceeds  therefrom,  but  not  the  capital  or  income  of  the 
existing  investments.     By  clause  10  an  annuity  of  $12,000 
per  annum  was  directed  to  be  paid  to  each  of  the  daughters. 
D.  (the  plaintiff)  and  M.  (now  Mrs.  Sheriff),  u  till  she  attain> 
the  age  of  25  years."     After  certain  annuities  to  specified 
persons,  the  testator  appoints  his  wife  guardian  of  his  child- 
ren during  their  minority,  and  in  the  event  of  her  death 
one  W.  was  appointed,  and  the  executors  were  directed  to 
pay  the  said  W.,  while  she  is  such  guardian,  '*  the  sum  of 
$1,000  per  annum,  to  be  charged  against  the  shares  of  the 
child  or  children  she  is  guardian  of/'     Clause  16  provides 
for  the  event  of  another  child  or  children  being  born— no 
doubt  the  birth  of  one  was  known  to  be  imminent — and  says: 
"  Should  I  have  another  child  or  children,  I  direct  the  fol- 
lowing provisions  to  be  made  for  the  support,  maintenance, 
or  education  thereof;  the  sum  of  $3,000  each  per  annum  to  be 
paid  to  the  mother  or  other  guardian  until  the  age  of  14  years 
is  reached,  from  the  age  of  14  years  to  21  years  $5,000  per 
annum,  from  the  age  of  21  years  to  25  years,  in  the  case  of  a 
son  $25,000  per  annum,  in  the  case  of  a  daughter  $12,000  per 
annum.    After  the  age  of  18  years  is  reached  payments  can 
be  made  personally  to  any  child,  even  though  under  age,  and 
such  child's  personal  receipt  shall  be  a  sufficient  discharge 
therefor/' 

Pausing  here  for  a  moment,  I  am  of  the  opinion  that  the 
sum  directed  to  be  paid  to  the  guardian  is  in  addition  to  the 
sums  provided  for  the  "  support,  maintenance,  or  education  " 
of  the  child;  the  fact  that  after  18  the  child's  receipt  i? 
sufficient  does  not  militate  against  this  view,  but  I  think, 
if  anything,  it  supports  it. 

Then  comes  clause  18,  which  has  given  rise  to  the  diffi- 
culty here.  It  is  as  follows :  "  18.  I  direct  that  as  each 
child  attains  the  age  of  25  years,  his  or  her  income  from 
my  estate  is  to  be  during  the  10-year  period  of  accumulation 
hereinafter  provided  for,  his  or  her  proportionate  part  of 
90  per  cent,  of  the  income  of  my  estate  after  all  charges  are 
paid  (excluding  always  as  hereinafter  directed  the  income  of 
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my  business),  it  being  my  intention  that  my  children  aie  to 
share  equally  in  such  income,  but  until  each  child  attains  the 
age  of  25  years  what  would  have  been  his  or  her  share  is  to 
accumulate  and  form  part  of  my  general  estate." 

In  the  original  will  clause  18  had  read:  "I  direct  that 
as  each  child  attains  the  age  of  25  years  his  or  her  share 
of  the  income  from  my  estate  is  to  be  during,"  etc.,  but  the 
words  underlined  were  struck  out,  and  this  properly  initialled. 
I  do  not  think  this  of  any  weight,  even  if  I  were  at  liberty 
to  use  the  original  will  and  not  confine  myself  to  the  probate 
thereof. 

The  will  then  continues:  "  19.  I  direct  that  for  the  10 
years  after  my  death  the  surplus  income  of  my  estate,  after 
paying  the  annuities  and  other  charges  and  amounts  to  be 
paid,  shall  be  allowed  to  accumulate,  and  at  the  expiration 
of  such  10  years  10  per  cent,  of  the  total  amount  of  my  estate 
exceeding  $2,500,000,  but  not  exceeding  $400,000  in  all, 
shall  be  set  apart  and  be  paid  out  of  my  personal  estate  to 
the  Brockville  General  Hospital  for  the  purpose  of  establish- 
ing a  home  for  indigent  Protestant  old  women  who  are  bona 
fide  residents  of  Canada  and  without  adequate  means  of  sup- 
port, one-sixth  to  be  appropriated  for  building  and  site  and 
equipment,  and  the  remainder  for  an  endowment  fund. 

"  It  is  my  wish  that  full  provision  be  made  for  the  aup- 
poii  and  maintenance  of  the  said  old  women,  including,  be- 
sides anything  else  which  the  directors,  governors,  or  trus- 
tees of  said  hospital  may  deem  necessary  or  proper  for  their 
comfort,  clothing,  spending  money,  medical  and  other  attend- 
ance, and  funeral  expenses,  to  be  paid  for  out  of  the  income 
of  such  endowment  fund. 

u  20.  I  direct  that  the  revenue  and  income  from  my  said 
business,  whether  in  the  form  of  a  joint  stock  company  or 
companies  or  otherwise,  shall  not  be  paid  over  as  part  of  the 
income  of  my  estate,  but  that  the  surplus  income  of  said 
business,  after  making  all  proper  allowances  and  provisions, 
shall  be  accumulated  from  year  to  year  and  invested  and 
form  part  of  the  capital  of  my  estate  from  which  the  income 
to  be  paid  over  under  this  will  is  to  be  derived. 

"21.  I  give,  devise,  and  bequeath  all  the  rest,  residue,  and 
remainder  of  my  property  of  every  kind  (including  the 
amounts  reserved  to  pay  annuities  as  they  cease  to  be  re- 
quired) to  be  disposed  of  as  follows.  Subject  to  the  preced- 
ing provisions,  including  those  as  to  accumulation  and  the 
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times  of  being  entitled  to  payment,  the  income  each  year  is 
to  be  divided  between  my  children  equally  share  and  share 
alike;  on  the  death  of  each  child  his  or  her  children  shall 
be  entitled  in  equal  shares  to  the  same  proportion  of  the 
capital  of  my  estate  as  he  or  she  was  entitled  to  of  the  in- 
come, and  the  same  shall  be  paid  over  by  my  executors  ac- 
cordingly (the  issue  of  any  who  may  be  dead  leaving  issue 
to  take  their  parent's  share),  but  should  he  or  she  die  with- 
out issue  the  same  share  or  proportion  shall  belong  to  my 
estate. 

"I  further  direct  that  all  of  such  payments  of  income 
to  my  children  are  to  be  without  power  of  anticipation  or 
charging  or  disposing  of,  and  are  intended  for  the  support 
and  maintenance  of  themselves  and  their  families,  and  in 
case  of  females  for  separate  use." 

The  will  had  previously  provided  that  the  executors 
should  "  set  apart  an  ample  amount  from  the  principal  of 
my  estate  to  provide  for  full  payment  of  the  annuities  given 
in  this  (paragraph  11)  and  other  paragraphs." 

The  estate  at  the  time  of  the  death  of  the  testator  con- 
sisted of  a  very  large  amount  invested,  of  certain  real  and 
personal  property  not  necessary  to  be  here  considered,  and 
of  the  profitable  business  referred  to  in  the  will. 

It  is  contended  by  the  plaintiff  that  upon  the  true  in- 
terpretation of  the  said  will,  and  in  particular  of  paragraphs 
18,  19,  and  21  thereof,  the  differences  between  the  annuities 
directed  to  be  paid  to  each  of  the  children  of  the  testator 
while  under  the  age  of  25  years,  and  the  full  one-third 
shares  of  the  surplus  income  of  the  estate  after  carrying  into 
effect  all  the  directions  of  the  said  will,  including  the  dir- 
ection to  accumulate  10  per  cent,  thereof  for  the  period  of 
10  years,  for  the  purposes  in  the  said  will  set  forth,  which 
would  have  been  payable  to  each  of  the  said  children  re- 
spectively had  they  been  all  of  the  full  age  of  25  years  at 
the  date  of  the  death  of  the  testator,  do  not  accumulate  for 
the  benefit  of  such  children  respectively,  and  are  not  payable 
to  them  upon  attaining  the  full  age  of  25  years  respectively. 
but  fall  into  the  general  estate  to  be  accumulated  and  in- 
vested, and  that  the  full  proportionate  share  of  the  income 
derived  therefrom  from  time  to  time  is  payable  to  those  child- 
ren who  have  attained  the  age  of  25  years,  that  is  to  say, 
that  each  child  having  attained  the  age  of  25  years  is  entitled 
to  be  paid  the  full  one-third  of  the  surplus  income  of  the 
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estate,  including  one-third  of  the  income  derived  from  the 
investment  of  the  said  differences,  subject  to  the  10  per  cent, 
accumulation  hereinbefore  referred  to. 

It  is  contended  on  the  other  hand  that  upon  the  true 
interpretation  of  the  said  will,  and  in  particular  of  para- 
graphs 18,  19,  and  21  thereof,  the  difference  between  the 
annuities  directed  to  be  paid  to  or  set  aside  for  each  of  the 
children  while  under  the  age  of  25  years,  and  the  full  one- 
third  shares  of  the  surplus  income  of  the  estate  of  the  tes- 
tator, do  accumulate  for  the  benefit  of  such  children  res- 
pectively, and  are  payable  to  them  upon  attaining  the  age 
of  25  years  respectively,  so  as  to  carry  out  the  true  intention 
of  the  testator,  namely,  that  his  children  should  each  -have 
an  equal  share  in  the  total  income  of  the  said  estate. 

The  case  came  in  for  hearing  at  the  non-jury  sittings  at 
Toronto  on  Monday  9th  December,  1907.  I  had  the  assist- 
ance of  very  able  arguments  by  counsel  concerned,  and  have 
since  the  argument  read  and  re-read  the  will  several  times. 
My  opinion  has  fluctuated  from  time  to  time,  and  T  cannot 
say  that  I  am  at  all  sure  that  I  am  right  in  the  view  1  have 
finally  arrived  at,  but  I  do  not  think  that  there  would  be 
any  change  in  that  view  if  I  were  to  reserve  judgment 
longer. 

The  intention  of  the  will  seems  to  be  that  there  shall 
he  a  sharp  distinction  made  and  retained  between  the  busi- 
ness and  the  remainder  of  the  estate.  The  business  (clause 
o)  is  to  be  continued  by  employing  the  profits  and  proceeds 
thereof,  hut  not  by  using  any  of  thr-capital  or  income  of 
investments — clause  20  providing  that  so  much  of  the  re- 
venue from  that  source  as  may  not  be  needed  for  carrying 
on  the  business  shall  not  be  paid  over  as  part  of  the  income 
of  the  estate,  but  be  invested  and  become  part  of  the  capital 
of  the  estate.  The  capital  of  the  estate  then  will  be  com- 
posed of  (a)  the  existing  investments  and  the  increase  there- 
from as  mentioned  in  clause  4,  and  (b)  investments  made 
from  the  surplus  income  from  the  business. 

From  the  principal  of  this  is  to  be  formed,  set  apart,  a 
fund  to  provide  for  the  payment  of  all  annuities:  clause  12 
ad  fin.  It  is  not  necessary  to  refer  specially  to  the  other 
annuities,  but  those  given  to  the  children  mu*t  be  considered. 
It  is  apparent  that  the  testator  intended  to  give  to  each  of 
bis  children  a  certain  fixed  sum  until-  such  child  should  he 
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25  years  of  age,  clause  10  providing  for  the  children  then  in 
esse,  and  clause  16  for  those  in  posse.  The  sums  so  provided 
are  annuities,  and,  with  other  annuities,  are  to  be  paid  from 
the  income  of  this  annuity  fund. 

At  the  time  the  will  was  made  the  plaintiff  was,  as  has 
been  said,  about  21,  and  her  sister  about  19;  it  was  appar- 
ent that  each  would  come  to  the  age  of  25  years  before  tie 
expiration  of  a  10-year  period  for  which  the  testator  intended 
to  provide.  When  any  child  became  of  the  age  of  25  years 
his  or  her  claim  upon  the  annuity  fund  ceased  ipso  lacto, 
and  a  new  provision  needed  to  be  made.  If  the  testator 
had  the  thought  that  under  the  age  of  25  no  child  of  his 
should  have  the  right  to  any  more  than  $12,000  or  $25,000, 
as  the  case  may  be,  and  ought  not  to  have  more  than  that 
sum  to  spend  or  otherwise  dispose  of,  and  if  he  also  had  the 
thought  that  the  estate  was  to  be  divided,  as  far  as  pos- 
sible, year  by  year,  he  certainly  had  the  right  to  make  a 
will  which  would  have  the  effect  of  bringing  about  this  result. 

The  accumulation  spoken  of  is  brought  about  in  the  first 
place  by  taking  the  balance  of  income  of  the  annuity  fund 
after  paying  the  annuities,  taking  also  the  net  income  from 
the  remainder  of  the  estate  (always  excepting  the  capital, 
etc.,  employed  in  the  business),  and  therewith  forming  an 
accumulating  fund.  So  long  as  all  the  children  are  under 
25  no  draft  need  be  made  upon  this  fund  to  pay  them  an 
income,  but  at  25  the  child  must  look  elsewhere  for  it,  and 
clause  18  is  introduced  accordingly. 

It  is  declared  to  be  the  intention  of  the  testator — gen- 
erally— that  the  children  are  to  share  equally  in  the  income 
of  the  estate  (see  clauses  15  and  21);  so  that  there  need 
be  no  difficulty  in  the  words  "  her  proportionate  part."    The 
provision  then  is  for  the  child  arriving  at  25  and  losing  the 
right  to  look  to  the  annuity  fund,  by  computing  ,90  per  cent, 
of  the  income  from  the  estate,  dividing  this  by  the  number 
indicating  the  number  of  children,  and  the  quotient  is  the 
amount  the  child  is  entitled  to  receive.     This  happening 
the  first  year  after  the  attaining  of  the  stated  age,  what  is 
to  be  done  with  the  other  fraction  of  the  income  of  the 
estate  ?     The  express  provision  is  that  "  it  being  my  intention 
that  my  children  are  to  share  equally  in  such  income,  but 
until  each  child  shall  attain  the  age  of  21  years  what  would 
have  been  his  or  her  share  is  to  accumulate  and  form  part 
of  my  general  estate."    It  is  to  be  noted  that  the  words  here 
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are  not  "  what  would  have  been  his  or  her  income  from  my 
estate/'  but  "  his  or  her  share."  These  shares  or  proportions 
of  the  90  per  cent,  of  the  income  are  directed  to  accumulate 
and  to  form  part  of  the  general  estate.  Had  the  directions 
stopped  at  the  word  "  accumulate/'  it  may  well  be  that  this 
should  be  held  to  mean,  accumulate  for  the  benefit  of  the 
child  under  the  age  of  25  years  and  until  attaining  that 
age.  There  is  no  explicit  direction  of  that  kind,  and  there 
is  an  express  provision  for  accumulation.  Whether,  inde- 
pendently of  the  closing  words  oi  clause  18,  "  and  form  part 
of  my  general  estate/'  the  provision  as  to  accumulation  in 
clause  19  would  have  had  any  effect  upon  these  sums,  I  need 
not  consider.  An  express  provision,  such  as,  that  what  would 
under  other  circumstances  have  been  the  share  of  a  person 
shall  form  part  of  the  general  estate,  is,  to  my  mind,  too 
clear  to  be  disregarded  or  to  have  any  but  the  one  interpre- 
tation. No  assistance  can  be  derived  from  the  use  of  the 
words  "general  estate"  in  clause  18 — it  is  found  nowhere 
else  in  will  or  codicil — the  word  "  estate  "  is  found  in  clauses 
3,  4,  11,  12,  14,  18,  19,  20,  21,  and  22,  and  twice  in  the 
codicil. 

Nothing  in  the  subsequent  part  of  the  will  relieves  me 
from  the  necessity  of  finding  that  the  intention  of  the  testa- 
tor was  that  for  the  period  of  10  years  during  which  the 
accumulation  was  going  on,  a  child  25  years  of  age  or  more 
should  receive  an  aliquot  part  of  90  per  cent,  of  the  net  in- 
come, but  the  aliquot  parts  to  which  the  younger  child  or 
children  would  otherwise  have  been  entitled  should  "  lapse/' 
ond  such  child  or  children  be  compelled  to  look  to  the  an- 
nuity fund  for  all  moneys  he  or  she  had  any  right  to.  This 
provision  may,  at  the  time  the  will  was  made,  have  been  a 
beneficial  one  for  such  younger  child  or  children — there 
is  no  evidence  as  to  the  condition  of  the  estate  at  that  time — 
or  it  may,  as  I  have  suggested,  have  been  for  some  other 
good  reason  the  deliberate  policy  of  the  testator.  With  all 
that  I  have  nothing  to  do;  all  I  am  concerned  with  is  to  find 
out  from  the  language  employed  what  the  testator  really 
meant.    A  may  may  do  what  he  likes  with  his  own. 

The  provisions  of  clause  21  are  expressly  "  subject  to  the 
preceding  provisions,  including  those  as  to  accumulation  and 
the  times  of  being  entitled  to  payment,  the  income  each  year 
is  to  be  divided  between  my  children  equally  share  and 
share  alike."     No  doubt  an  argument  may  be  based  upon 
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the  expression  '*  the  times  of  being  entitled  to  payment,"  as 
indicating  that  the  provision  in  the  latter  part  of  clause  18, 
now.  under  discussion,  was  intended  to  provide  simply  for 
a  time  of  payment,  and  not  for  the  interest  or  right  in  the 
income  from  the  estate  of  the  child  under  25.  But  that  argu- 
ment cannot  avail  against  the  express  provision  that  what 
would  have  been  a  share  shall  form  part  of  the  general  estate. 

The  succeeding  provision  had  at  the  trial  a  strong  in- 
fluence upon  my  mind,  "  at  the  death  of  each  child  his  or  her 
children  shall  be  entitled  in  equal  shares  to  the  same  pro- 
portion of  the  capital  of  my  estate  as  he  or  she  was  entitled 
to  of  the  income,  and  the  same  shall  be  paid  over  by  my 
executors  accordingly."  It  seemed  to  me  that  the  result 
might  be  that  a  child  might  die  under  25  leaving  issue,  and 
that  if  the  argument  I  am  giving  effect  to  were  sound,  such 
issue  would  receive  a  very  small  part  of  the  estate.  The 
daughter,  being  entitled  to  $12,000  Out  of  an  income  say 
of  10  times  as  much,  dying  under  25  leaving  issue,  that 
issue  would  be  held  to  be  entitled  to  receive  only  10  per  went 
of  the  estate.  But  it  may  be  that  there  did  in  fact  exist  at 
the  time  of  the  making  of  the  will  some  good  reason  foi  ftis, 
or  that  the  exact  effect  of  such  a  provision  was  not  consid- 
ered at  all.  The  provision  has  nothing  of  the  absurd  about 
it,  and  further  consideration  has  convinced  me  that  this 
provision  cannot  be  allowed  to  modify  the  express  words 
of  clause  18. 

Another  provision,  namely,  that  for  the  payment  to  W- 
of  the  sum  of  $1,000  while  she  is  guardian  of  an  infant  child 
or  children,  may  also  be  referred  to  as  affording  an  argument 
that  a  child  under  21,  and  therefore  under  25,  might  have 
a  "share"  beyond  the  annuity  given.  But  this  difficulty, 
if  it  be  one,  is  got  over  by  considering  that  the  sum  of  $1,000 
is  to  be  paid  out  of  the  sum  payable  yearly  for  the  support, 
maintenance,  and  education  of  such  child  or  children. 

I  think  the  plaintiff  is  right  in  her  contention.  If  I  had 
given  effect  to  the  contention  of  the  defendant  Sheriff,  the 
question  would  arise  as  to  the  right  of  this  defendant  to  re- 
ceive the  annuity  of  $12,000  to  which  the  plaintiff  is  no 
longer  entitled,  and  also  one-third  of  the  90  per  cent.  This 
consideration,  I  think,  supports  the  conclusion  at  which  I 
have  arrived. 
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As  to  costs,  this  matter  was  proper  to  be  brought  before 
the  Court,  but  the  bringing  of  an  action  by  writ  instead  of 
applying  to  the  Court  under  the  Rules  is  not  to  be  encour- 
aged. 

I  pointed  out  in  Willison  v.  Gouriay,  10  0.  W.  R.  853, 
the  practice  which  should  be  followed.  For  reasons  there 
given,  costs  will  be  given  to  all  parties  out  of  the  estate, 
but  limited  to  costs  as  of  an  application  under  the  Rules. 
No  doubt  in  this  particular  instance  the  extra  costs  (if  any) 
are  a  mere  trifle  as  compared  with  the  amount  involved,  but 
there  is  another  consideration  which  solicitors  should  bear 
in  mind.  The  people  at  large  have  to  pay  for  the  support 
of  our  courts  of  justice,  and,  while  it  is  right  and  just  that 
every  litigant  should  have  all  the  time  necessary  fully  to 
develope  and  try  his  case,  no  one  has  a  right  to  take  up  the 
time  of  a  Court  sitting  for  the  trial  of  actions  with  questions 
such  as  these,  when  there  is  already  a  tribunal  sitting  charged 
with  the  duty  of  disposing  of  just  such  questions. 

The  time  of  the  Court  is  taken  up  at  the  expense  of  the 
people.  Moreover,  other  litigants  who  have  come  into  the 
proper  forum  are  delayed  and  put  to  inconvenience  and  ex- 
pense improperly. 


Osler,  J.A. 


December  12th,  1907. 


C.A. — CHAMBERS. 

McCAKN  MILLING  CO.  v.  MARTIN. 

Appeal  to  Court  of  Appeal — Leave  to  Appeal  from  Order  of 
Divisional  Court  —  Amount  Involved— Review  of  Judg- 
ments below— Chattel  Mortgage  —  Renewal-^Validity — 
Time — Computation  of  Year. 

Motion  by  plaintiffs  for  leave  to  appeal  to  the  Court  of 
Appeal  from  order  of  a  Divisional  Court,  ante  681,  affirming 
judgment  of  MacMahon,  J.,  at  the  trial,  ante  264. 

W.  R.  Smyth,  for  plaintiffs. 

A.  Abbott,  Trenton,  for  defendants. 
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Osler,  J.A: — The  only  question  intended  to  be  raised 
by  the  appeal  is  whether  the  renewal  statement  and  affidavit 
of  the  amount  due  on  the  chattel  mortgage,  the  subject  of 
the  action,  was  filed  in  time,  within  the  meaning  of  sec.  18 
of  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  R.  S.  0. 
1897  ch.   146,  which  enacts  that  "every  mortgage     .    .    . 
filed  in  pursuance  of  this  Act  shall  cease  to  be  valid     .    .    . 
after  the  expiration  of  one  year  from  the  day  of  the  filing 
thereof,  unless,  within  30  days  next  preceding,  the  expiration 
of    the    said    term    of    one    yea~,  a    statement    exhibiting 
the    interest    of    the    mortgagee      .      .      is    filed    in  the 
office    of    the    clerk    of    the    County    Court."     The   chat- 
tel    mortgage    was    filed    on    26th    April,    1904.    When 
did   "  tne   term   of   one   year   from   the   day   of  the  filing 
thereof "     expire?     "From,"     according     to     all     modern 
authorities,  when  a  particular  time  is  given  from  a  cer- 
tain date  within  which  an  act  is  to  be  done,  would  exclude 
the  day  of  filing,  and  therefore  the  year  from  the  day  of 
filing  began  at  the  earliest  moment  of  the  27th  April,  1904, 
and  expired  at  midnight  of  the  26th  April,  1905.    And  the 
renewal  statement,  to  be  valid,  must  have  been  filed  within 
30  days  next  preceding  the  expiration,  not  the  day  of  the 
expiration  of  that  year,  and  therefore  a  filing  of  the  statement 
at  any  time  on  the  26th,  as  it  here  was  filed,  would  be  suffi- 
cient.   The  late  Mr.  Justice  Patterson  would  evidently  have 
taken  this  view  of  the  construction  of  an  Act,  as  in  Thompson 
v.  Quirk,  noted  in  18  S.  C.  R.  696  (appendix),  and  reported 
in  Cameron's  Supreme  Court  Cases,  p.  436,  he  expressed  lie 
opinion,  obiter  no  doubt,  that  under-  a  North-West  Terri- 
tories Ordinance  similar  in  terms  to  our  former  Chattel 
Mortgage  Act,  providing  that  the  mortgage  should  cease  to 
be  valid  after  the  expiration  of  one  year  from  the  filing 
thereof,  the  whole  day  of  the  original  filing  was  excluded 
from  the  computation  of  the  year,  which,  perhaps,  had  not 
been  so  held  by  our  Courts:  see  Armstrong  v.  Ausman,  11  U. 
C.  E.  498.     Nothing  now  seems  to  turn  upon  the  hour  of 
the  original  filing,  as  by  57  Vict,  ch*  37,  sec.  14,  the  language 
of  the  section  was  changed  as  it  now  appears. 

Cases  upon  the  renewal  of  writs  of  execution,  e.g.,  Bank 
of  Montreal  v.  Taylor,  15  C.  P.  107,  have  no  application, 
for  they  turn  partly  upon  the  application  of  the  rule  timt  a 
judicial  act  such  as  the  issuing  of  execution  is,  in  contem- 
plation of  law,  deemed  to  have  taken  place  at  the  earliest 
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moment  of  the  day  on  which  it  i*  done,  and  partly  upon  the 
general  rule  that  the  word  **  fioni  "  may  be  either  inclusive 
or  exclusive,  according  to  circumstances,  and  that,  these,  for 
the  reasons  assigned  by  the  learned  Judge  (Wilson,  J.),  who 
delivered  the  judgment  in  the  case  referred  to,  inquired  it  to 
be  construed  as  inclusive  in  computing  the  year  from  the 
teste  of  the  execution  for  the  purpose  of  its  renewal. 

The  amount  in  question  here  is  not  large,  and  I  am  un- 
able to  suggest  any  reason  for  thinking  that  the  judgment  of 
the  trial  Judge,  affirmed  without  dissent  by  the  Divisional 
Court,  is  wrong.  I  therefore  refuge  leave  to  appeal.  Co&te 
must  follow,  to  the  respondents 


Cartwright,  Master.  December  13tti,  1907. 

CHAMBERS. 

McKENZIE  v.   SHOEBOTHAM. 

Jury  Notice — Irregularity—Cause  Removed  from  Surrogate 
Court  into  High  Court — Terms  of  Order  Removing — 
Time  for  Filing  Jury  Notice. 

Motion  hy  plaintiff  to  wet  aside  a  jury  notice  filed  and 
served  hy  defendant. 

Grayson  Smith,  for  plaintiff, 

H.  L.  Drayton,  for  defendant 

The  Master: — On  6th  December  instant  an  order  was 
made,  on  plaintiff's  application,  transferring  this  action  from 
a  Surrogate  Court,  to  the  High  Court,  to  be  tried  at  Wood- 
stock. The  motion  to  transfer  was  opposed  by  the  defend- 
ant, and  her  solicitor  tiled  an  affidavit  that  the  case  could 
not  be  ready  for  the  non-jury  sittings  at:  Woodstock  com- 
mencing next  week,  and  that  defendant  required  a  trial  by 
jury.  The  order  directed  that  the  pleading  and  proceedings 
"  do  stand  in  the  samp  plight  and  condition  in  which  the 
same  are  now  in  said  Surrogate  Court.'' 
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The  plaintiff  on  7th  instant  gave  notice  of  trial  for  the 
non-jury  sittings  to  be  held  next  week,  and  on  9th  instant 
defendant  served  a  jury  notice,  which  prevents  the  case  being 
set  down.  Plaintiff  now  moves  to  set  the  jury  notice  aside 
as  irregular. 

The  cause  was-  at  issue  in  the  Surrogate  Court  on  20th 
November,  and,  if  the  words  of  the  order  are  to  be  construed 
in  their  natural  sense,  the  jury  notice  was  too  late.  Seeing 
what  was  stated  in  the  affidavit  of  defendant's  solicitor,  it 
is  unfortunate  that  the  point  was  not  made  clear  in  the 
order.  But,  looking  at  the  Surrogate  Courts  Act,  R.  S.  0. 
1897  eh.  59,  sec.  35,  it  would  seem  to  be  open  at  any  time  for 
either  party  in  such  a  case  as  the  present  to  move 
for  a  jury.  But  until  that  has  been  done  the  language 
of  the  order  seems  to  make  the  jury  notice  irregular,  and  it 
must  be  set  aside  and  the  plaintiff  be  at  liberty  to  set  the 
case  down  for,  the  sittings  on  19th  instant.  This  will  be,  of 
course,  without  prejudice  to  any  application  by  the  defend- 
ant to  the  trial  Judge  or  otherwise  as  she  may  be  advised. 
Costs  in  the  cause. 


Mulock,  C.J.  December  13th,  1907. 

TRIAL. 

DOCKER  v.  LONDON-ELGIN  OIL  CO. 

Landlord  and  Tenant — Lease — Right  to  Drill  for  Oil — 
Construction  of  Lease — Covenants — Breach — Commence- 
ment of  Operations  —  Alternative  Payment  of  Rent  — 
Forfeiture — Relief — Ceasing  to  Operate — Payment  into 
Court — Costs. 

Action  for  a  declaration  that  a  certain  lease  of  I  ami 
made  by  the  plaintiff  to  one  Steele,  and  by  the  latter  as- 
signed to  the  defendants,  was  void. 

C.  St.  Clair  Leitch,  Dutton,  and  J.  C.  Payne.  Dutton,  for 
plaintiff. 

J.  B.  McKiilop,  London,  for  defendants. 
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Mulock,  G.J.: — The  lease  is  dated  18th  June,  1902, 
and  by-  it  the  plaintiff  demised  the  land  therein  mentioned 
for  10  years  from  the  date  of  the  lease,  the  lessor  to  receive 
by  way  of  rental  a  one-eighth  part,  of  all  oil  and  minerals  ob- 
tained by  the  lessee  and  his  assigns  from  the  demised  pre- 
mises during  the  continuance  of  the  demise,  and  also  $50 
a  year  for  each  gas  well  from  which  the  lessee  should  obtain 
and  sell  gas  to  the  public. 

The  lease  contains,  amongst  others,  the  following  clauses 
and  covenants : — 

"  This  lease  is  made  for  the  purpose  of  enabling  the  les- 
see and  his  assigns,  and  he  is  and  they  are  hereby  authorized 
and  empowered,  to  sink  or  drill  oil  wells,"  etc.;  "and  to 
dispose  of  all  oil,"etc;  "  and  the  lessor  hereby  grants,  assigns, 
transfers,  and  sets  over  to  the  lessee  and  his  assigns  all  such 
oil/'  etc.;  "  subject  only  to  the  payment  of  the  rental  herein- 
before reserved ;"  the  lessee  "covenants  with  the  lessor  and 
his  assigns  in  manner  following,  that  is  to  say,  that  the  lessee 
or  his  assigns,  so  long  as  he  or  they  shall  be  of  opinion  that 
any  wells  sunk  by  him  or  them  jipon  the  said  premises  are 
yielding  and  will  continue  to  yield,  or  will,  if  worked,  yield, 
oil  in  sufficient  quantities  in  his  or  their  opinion  to  induce 
the  lessee  or  his  assigns  to  work  and  continue  working  the 
same,  will:  (a)  pump  and  work  the  same  faithfully  and 
uninterruptedly  unless  hindered/'  etc.;  (b)  "he  will  keep 
books  of  account,"  etc.;  (c)  "will  deliver  to  the  lessor  or 
his  assigns  in  bulk  one-eighth  of  all  oil  or  mineral  removed 
by  the  lessee  or  his  assigns,"  etc. ;  and  (d)  "  will  commence 
operations  upon  the  said  premises  on  or  before  the  first  day  of 
November,  1902,  or  will  pay  to  the  lessor  or  his  assigns  the 
sum  of  $6  per  month  from  the  date  hereof  until  operations 
are  commenced  on  the  said  premises:  provided  that  the 
said  term  hereby  granted  shall  cease  and  determine  if  the 
lessee  or  his  assigns  shall  wholly  cease  for  the  space  of  6 
months  continuously  to  operate  under  this  lease:  proviso 
for  re-entry  by  the  said  lessor  for  non-payment  of  rent  or 
non-performance  of  covenants." 

The  plaintiff:  .  .  .  charges  that  neither  the  lessee, 
nor  his  assigns,  the  defendants,  ever  commenced  to  operate 
on  the  demised  lands,  or  paid  to  the  plaintiff  ...  $6  a 
month  from  the  date  of  the  lease,  and  that,  by  reason  of  the 
breach  or  non-performance  of  the  covenants  above  quoted 
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and  of  the  non-payment  of  "  rent/'  the  plaintiff  is  entitled  to 
have  the  lease  forfeited. 

The  defendants  contend  that  they  were  not  obliged  un- 
conditionally to  commence  operations  on  or  before  1st 
November,  1902,  but  that  it  was  optional  with  them  either  to 
do  so  or  to  pay  ...  $6  a  month  until  the  commence- 
ment of  operations. 

The  facts  are  not  in  dispute.  The  defendants  did  not 
commence  operations  on  or  before  1st  November,  1902,  but. 
in  lieu  thereof,  paid  to  the  plaintiff,  who  accepted  the  same, 
the  monthly  sums  agreed  upon,  computed  from  the  date  of 
the  lease  down  to  1st  November,  1902;  tiiey  aiso  paid  further 
sums  accruing  due  after  1st  November,  1902',  the  last  of  such 
payments,  so  far  as  appeared  at  the  trial,  being  an  item 
of  $36  paid  on  27th  January,  1905.  Evidently  some  arrear- 
had  accumulated,  for  defendants  bring  into  Court  $216. 
which  they  say  satisfies  all  moneys  owing  up  to  the  com- 
mencement of  this  action,  but  the  plaintiff  refuses  to  accept 
the  same,  contending  that  he  is  entitled  to  have  the  lease 
declared  at  an  end.  This  Contention  he  rests  on  the  follow- 
ing grounds :  (a)  breach  of  covenant  to  commence  operation- 
on  or  before  1st  November,  1902 ;  (b)  non-payment  of  rent : 
(c)  the  defendants  ceasing  for  6  months  to  operate. 

As  to  the  first  ground  ...  I  do  not  construe  the 
covenant  as  an  unconditional  one  to  make  such  commence- 
ment, but  an  alternative  covenant  to  do  one  of  two  things 
namely,  either  to  make  such  commencement  or  to  pay  $fi 
a  month  from  the  date  of  the  lease  until  1st  November. 
1902. 

When  a  person,  as  here,  is  bound  to  perform  one  of  tw«» 
things,  he  may  elect  which  he  will  perform :  Layton  v.  Doug- 
las, 1  Doug.  16.  The  defendants  have  elected  not  to  com- 
mence operations,  but  to  pay  the  monthly  sums.  To  give 
effect  to  the  plaintiff's  contention  would  involve  disregarding 
the  words  "  or  will  pay  to  the  lessor  or  his  assigns  the  sum 
of  $6  a  month  from  the  date  hereof  until  operations  are 
commenced  on  the  said  premises."  These  words  are  part 
of  the  covenant,  they  represent  part  of  the  contract  between 
the  parties,  and  proper  effect  must  be  given  to  them.  The 
plaintiff  has  not  the  right  to  elect  which  thing  the  defend- 
ants should  perform.  Such  is  not  the  contract.  The  lessee 
covenanted  to  do  one  of  two  things — not  the  one  which  the 
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lessor  should  choose,  but  the  one  which  he  himself  should 
choose.  Jf  he  does  either,  he  performs  his  covenant.  He 
has  done  one,  namely,  paid  the  rep*.  I  therefore  think  the 
defendants  were  guilty  of  no  breach  of  contract  because  of 
not  having  commenced  operations  on  or  before  1st  November, 
1902.  The  plaintiffs  evidently  at  one  time  took  this  view  of 
the  contract,  for  he  accepted  payment  for  the  period  up  to 
1st  November,  1902.  The  covenant  does  not  entitle  the  plain- 
tiff to  such  payment  and  at  the  same  time  to  re-enter  because 
of  default  in  commencement  of  operations.  The  acceptance 
by  the  plaintiff  of  the  "  rent "  in  payment  for  what  he  con- 
tends is  the  defendants'  default  (but  in  which  contention 
I  am  unable  to  agree  with  him)  in  itself  estops  ham  from 
advancing  a  claim  for  forfeiture. 

I  am,  therefore,  of  opinion  that  the  plaintiff  has  no 
cause  of  action  because  of  operations  not  having  been  com- 
menced on  or  before  1st  November,  1902.  Thereafter  the 
contract  is  silent  as  to  any  obligation  to  make  commencement, 
but  merely  provides  that  the  lessee  shall  pay  the  monthly 
sum  of  $6  until  there  be  a  commencement.  From  time  to 
time  payments  of  this  kind  were  made.  Both  parties  have 
treated  these  moneys  as  "rent,"  the  plaintiff's  receipts  so 
describe  them,  and  by  his  statement  of  claim  he  charges  that 
the  "  rent "  is  in  arrear,  and  that  in  consequence  he  is  en- 
titled to  re-enter.  But  whether  or  not  these  sums  are 
"rent"  is  immaterial.  The  plaintiff  claims  the  right  to  re- 
enter because  of  the  non-payment  of  money.  This  right  to 
re-enter  is  a  penalty  for  non-payment,  and  nothing  has  been 
done  which  would  make  it  inequitable  to  relieve  the  defend- 
ants from  forfeiture  of  the  lease  because  of  non-payment, 
provided  all  arrears  with  interest  are  now  properly  paid. 
The  plaintiff  gave  no  evidence  as  to  the  amount  in  arrears, 
nor  challenged  the  sufficiency  of  the  amount  paid  into 
Court,  and  such  payment,  I  think,  should  be  held  to  relieve 
the  defendants  from  forfeiture  of  the  lease. 

Plaintiff's  counsel  contended  that  the  real  object  of  the 
lease  was  to  secure  to  the  plaintiff  the  operation  of  the 
lands  for  mining  purposes,  and  that,  therefore,  no  equitable 
relief  could  be  given  to  the  defendants,  because  of  their  de- 
fault in  payment  of  the  rent,  and  be  relied  upon  the  words 
quoted  above  from  the  lease :  "  This  lease  is  made  for  the 
purpose  of  enabling  the  lessee,  his  heirs  and  assigns,  and  he 
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is  and  they  are  hereby  authorized  and  empowered,  to  sink, 
drill,"  etc.  The  fair  meaning  of  these  words  is  not  to  create 
a  duty  on  the  lessee  to  operate,  but  merely  to  confer  upon 
him  the  right  to  do  so,  and  therefore  they  in  no  way  modify 
the  nature  of  the  alternative  covenant  above  quoted,  which 
is  the  only  provision  in  the  lease  obliging  the  defendants,  and 
then  only  in.  the  alternative,  to  operate. 

As,  to  the  last  ground  of  complaint,  namely,  that  the  de- 
fendants have  ceased  for  6  months  to  operate  under  the  lease: 
to  cease  implies  a  beginning:  they  never  began,  and  there- 
fore could  not  have  ceased;  and  this  ground  fails. 

The  action  is,  therefore,  dismissed  with  costs  since  pay- 
ment into  Court:  up  to  that  time  the  plaintiff  to  have  his 
cost?;  the  money  in  Court  to  be  available  to  answer  defend- 
ants9 costs,  and  any  balance  to  be  paid  to  plaintiff. 


December  13th,  1907. 

C.  A. 

BEX  v.  LEE  GTTEY. 

Cfiminal  Law — Keeping  Disorderly  House — Common  flfam- 
ing  House — Summary  Trial — Jurisdiction  of  Police 
Magistrate — Right  of  Accused  to  Elect  to  be  Tried  ty 
Higher  Court — Provisions  of  Criminal  Code. 

Case  stated  by  the  police  magistrate  for  the  city  of 
Hamilton.  On  10th  June,  1907,  the  defendants  (three 
Chinamen)  were  brought  before  the  magistrate  upon  t 
charge  that  they  did  at  Hamilton  unlawfully  keep,  maintain, 
and  use  a  disorderly  house,  to  wit,  a  common  gaming  house, 
by  keeping  for  gain  a  certain  bouse,  or  room  known  as  35 
John  street  north,  for  playing  therein  at  games  of  chance 
and  mixed  games  of  chance  and  skill,  and  in  which  a  bank 
was  kept  by  one  or  more  of  the  players  exclusive  of  the 
others,  and  were  tried  by  the  magistrate  summarily,  without 
their  consent,  and  in  opposition  to  their  request  to  be  tried 
by  a  Superior  Court,  and  were  convicted  of  the  offence 
charged,  and  sentenced  to  pay  a  fine  of  $100  each,  which 
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fines  were  paid  under  protest.  The  question  reserved  was 
whether  the  magistrate  had  absolute  jurisdiction  under  IOC. 
774  of  the  Criminal  Code  to  try  defendants  without  their 
consent,  or  whether  they  had  a  right  to  elect  to  be  tried 
by  a  higher  Court 

The  appeal  was  heard  by  Moss,  C.J.O.,  ObleR,  Gakrow, 
Maclaben,  Meredith,  JJ.A. 

A.  M.  Lewis,  Hamilton,  for  defendants. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

Osler,  J.A.: — That  a  common  gaming  house  waft  a 
disorderly  house  and  an  indictable  nuisance  at  common  law 
there  can  be  no  doubt.  It  was  treated  as  being  in  that  re- 
spect on  the  same  plane  as  a  common  bawdy  house,  and  is 
so  referred  to  in  the  British  statute  of  25  Geo.  II.  ch.  26, 
which  speaks  of  "persons  having  the  care,  management,  or 
government  of  any  bawdy  house,  gaming  house,  or  other 
disorderly  house,  "  language  which  finds  an  echo  in  sec.  288 
(2)  of  the  Code:  and  see  Jenks  v.  Turpin,  13  Q.  B.  D.  505, 
514. 

Under  the  Code  such  a  house  is  expressly  declared  to  be 
a  disorderly  house,  and  the  keeping  of  it  is  an  indictable 
offence  which  may  be  prosecuted  before  a  jury  upon  an 
indictment  or  before  the  County  Court  Judge  under  the 
speedy  trials  sections,  part  XVIII.  of  the  Code. 

The  question  raised  by  the  case  reserved  is,  whether  a 
police  magistrate  has  not  also  absolute  and  summary  juris- 
diction to  try  the  offence  under  the  summary  trials  clauses, 
sees.  773  and  774,  part  XVI.,  a  "jurisdiction  which  he 
undoubtedly  possesses  in  respect  of  the  offence  of  keeping 
a  disorderly  house  of  another  character,  viz.,  the  common 
bawdy  house  or  house  of  ill  fame.  The  answer  to  the  ques- 
tion depends  upon  the  proper  construction  and  meaning  of 
the  expression  "  disorderly  house,"  having  regard  to  its  col- 
location with  the  other  words  of  the  section.  The  same 
expression  is  found  in  other  sections,  a  reference  to  which 
and  comparison  with  the  language  of  sees.  773  and  774  will 
aid  us  in  ascertaining  its  meaning. 

Section  225  defines  a  common  bawdy  house  as  being 
a  house,  room,  set  of  rooms,  or  place  of  any  kind  kept  for 
the  purposes  of  prostitution;  sec.   226  defines  a  common 
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gaming  house,  and  sec.  227  a  common  betting  house.  These 
sections  are  found  in  part  V.  of  the  Code,  under  the  sub- 
head  "  Nuisances/'  Section  228  enacts  that  every  one  is 
guilty  of  an  indictable  offence  and  liable  to  one  year's  im- 
prisonment who  keeps  "any  disorderly  house,"  that  is  to 
say,  any  common  bawdy  house,  common  gaming  house,  or 
common  betting  house,  as  hereinbefore  defined.  Section 
228  (2)  enacts  that  any  one  who  appears,  acts,  or  behaves  as 
the  master  or  mistress  or  as  the  person  having  the  care, 
government,  or  management  of  "any  disorderly  house v 
shall  be  deemed  to  be  the  keeper  thereof,  and  shall  be  liable 
to  be  prosecuted  as  such.  Section  229  penalizes  every  one 
who  plays  or  looks  on  while  any  one  is  playing  in  "a  com- 
mon gaming  house."  Clauses  (a)  and  (d)  deal  with  the 
offences  of  wilfully  preventing  or  using  any  contrivance  to 
prevent  a  constable  duly  authorized  to  enter  "  any  disorderly 
house "  from  entering  the  same;  and  clause  (e)  of  the 
same  section,  with  the  securing  by  any  bolt,  chain,  or  other 
contrivance  any  external  or  internal  door  of  or  means  of 
access  to  "any  common  gaming  house  "authorized  to  be 
entered  by  a  constable. 

Under  the  heading  "  Vagrancy  "  we  find  sec.  238,  which 
enacts  that  "  every  one  is  a  loose,  idle,  or  disorderly  person 
or  vagrant  who  is  (j)  a  keeper  or  inmate  of  a  disorderly 
house,  bawdy  house,  or  house  of  ill  fame,  or  house  for  the 
resort  of  prostitutes,  or  (k)  is  in  the  habit  of  frequenting 
such;  houses,  and  does  not  give  a  satisfactory  account  of 
himself  or  herself."  Section  239  makes  such  a  person  liable, 
on  summary  conviction,  to  a  fine  not  exceeding  $50  or  to  im- 
prisonment for  any  time  not  exceeding  6  months,  or  to  both. 

In  part  XVI.  of  the  Code,  which  deals  with  the  summary 
trial  of  indictable  offences,  sec.  773  (f)  enacts  that  when 
any  person  is  charged  before  a  magistrate  with  keeping  or 
being  an  inmate  or  habitual  frequenter  of  any  disorderly 
bouse,  house  of  ill  fame,  or  bawdy  house,  the  magistrate 
may  determine  the  charge  in  a  summary  way,  and  sec.  774 
makes  his  jurisdiction  in  that  case  absolute,  and  not  de- 
pendent upon  the  consent  of  the  person  charged;  and  sub- 
sec.  (2)  of  that  section  declares  that  the  provisions  of  part 
XVI.  shall  not  affect  the  absolute  summary  jurisdiction 
given  to  any  justice  or  justices  in  any  case  by  any  other  part 
of  the  Act. 
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The  case  appears  to  me  to  be  a  'very  plain  one  for  the 
application  to  sees.  773-4  of  the  rule  of  ejusdem  generis, 
or  its  congener — the  rule  as  to  the  construction  of  associated 
words,  noscitur  a  sociis — and  to  call  for  the  limitation  of  the 
term  "  disorderly  house  "  to  one  of  the  class  or  character  of 
those  specifically  mentioned  in  the  words  which  immediately 
follow  it,  viz.,  house  of  ill  fame  or  bawdy  houses.  Where  the 
legislature  meant  that  the  compendious  expression  "dis- 
orderly house  "  should  have  the  general  and  distributive 
meaning  attributed  to  it  in  sec.  228,  it  has  shewn  that  it 
knew  how  to  say  so  by  using  the  term  without  qualification 
or  limitation,  which  adds  force  to  the  argument  that  where 
the  general  phrase  is  followed  by  or  associated  with  the 
enumeration  of  specific  words,  as  in  sees.  238  and  773,  774, 
the  ordinary  rule  of  construction  was  intended  to  apply,  and 
that  the  former  was  to  take  its  colour  and  meaning  from  the 
latter  and  to  be  read  in  a  qualified  or  limited  sense  as  con- 
fined to  the  classes  specified,  in  the  present  instance  houses 
of  ill  fame  or  bawdy  houses.  It  shews,  as  Lindley,  M.R., 
said  in  In  re  Stockport  Schools,  [1898]  2  Ch.  687,  the  type 
the  legislature  was  referring  to. 

Section  238  (k)  is  the  only  clause,  so  far  as  1  am  aware, 
which  penalizes  the  habitual  frequenter  of  a  disorderly  house, 
house  of  ill  fame,  or  bawdy  house,  and  sec.  774  (2)  saves  the 
absolute  summary  jurisdiction  given  to  any  justice  or  jus- 
tices by  any  other  part  of  the  Act,  which  is  probably  that 
given  by  sec.  238,  though  under  that  section  the  prosecution 
wotdd  in  form  be  for  the  offence  of  vagrancy,  and  the 
offender  liable  to  a  milder  punishment.  In  either  case  it 
appears  to  me  that  the  disorderly  house  meant  is  that  speci- 
fically mentioned,  and  that  the  absolute  summary  jurisdiction 
of  the  magistrate  is  limited  to  that  case. 

The  precise  point  now  before  us  came  before  the  Court 
of  Queen's  Bench  (Quebec),  appeal  side,  in  The  Queen  v. 
France,  1  Can.  Crim.  Cas.  32,  where  it  was  decided,  Bosse,  J., 
dissenting,  that  the  expression  was  thus  limited,  and  that 
the  magistrate  had  no  jurisdiction  to  try  summarily  the 
offence  of  keeping  a  common  gaming  hou*e.  The  reasoning 
of  Wurtele,  J.,  who  delivered  the  judgment  of  the  Courts 
based  upon  the  authorities  and  the  history  of  the  legislation 
on  the  subject,  seems  to  me  entirely  satisfactory.  I  cannot 
follow  the  Chambers  decisions  in  British  Columbia  and  the 
Yukon. 
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The  cQnviction  must,  therefore,  be  quashed,  and  the  ques- 
tions (in  the  terms  put  by  the  magistrate)  answered:  (1) 
that  the  magistrate  had  not  absolute  jurisdiction  to  try  the 
defendants  without  their  consent;  and  (2)  that  they  had  the 
right  to  elect  to  be  tried  by  a  higher  Court. 

The  result  is,  as  in  The  Queen  v.  France,  that,  as  there 
was  no  legal  trial,  the  accused  must  be  tried  before  the 
proper  tribunal. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusions. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 
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CORRECTION. 

Hardy  v.  Sheriff,  ante  at  p.  1046.     Delete  the  paragraph 
beginning  "  Pausing  here  "  and  ending  "  supports  it." 


And  he,  speaking  for  the  jury,  answered:  "  We  mean,  inflict- 
ing the  blow  with  the  bottle  as  described,  but  not  guilty  of 
robbery ."  And,  on  being  further  asked,  "Which  prisoner?" 
they  said,  "  Both."  And  the  Chairman  entered  the  verdict 
on  the  record:  "  The  jury  find  both  prisoners  guilty  of  assault 
as  charged,  but  not  guilty  of  robbery ;"  interpreting,  as  the 
case  stated,  the  verdict  and  explanation  to  mean  that  the 
prisoners  were  guilty  of  the  wounding  charged  in  the  indict- 
ment. One  of  them  was  then  sentenced  to  30  months  in 
the  penitentiary  and  the  other  to  18  months  in  the  central 
prison,  a  sentence  which  could  not  have  been  legally  imposed 
upon  a  conviction  for  an  assault. 

VOL.  X.  O.W.B.  NO.  31 — 72 
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There  was  evidence  that  the  complainant  had  been  struck 
on  the  head  with  a  bottle  by  the  prisoner  Edmondstone,  and 
severely  wounded. 

The  questions  stated  for  the  Court  were  whether  the  ver- 
dict had  been  rightly  recorded,  and  whether  it  had  been 
rightly  interpreted. 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  Meredith,  JJ.A. 

M.  J.  O'Reilly,  Hamilton,  for  the  prisoners. 
J.  R.  Cartvright,  K.C.,  for  the  Crown. 

Osler,  JA.: —  .  .  .  Section  951  of  the  Criminal 
Code,  1906,  enacts  that  every  count  shall  be  deemed  divis- 
ible, and  if  the  commission  of  the  offence  charged  as  de- 
scribed in  the  enactment  creating  the  offence,  or  as  charged 
in  the  count,  includes  the  commission  of  any  other  offence, 
the  person  accused  may  be  convicted  of  any  offence  so  in- 
cluded which  is  proved,  although  the  whole  offence  charged 
is  not  proved. 

This  was  sec.  713  of  the  Criminal  Code  of  1892,  of  which 
Taschereau,  J.,  in  his  annotated  edition,  p.  819,  observes  that 
it  is  an  extension  of  sec.  191  of  ch.  174,  R.  S.  C.  1886,  under 
which,  upon  the  trial  of  any  person  for  any  felony  what- 
ever, if  the  crime  charged  included  an  assault  against  the 
person,  though  not  charged  in  terms,  the  jury  might  acquit 
of  the  felony  and  find  a  verdict  of  guilty  of  assault  against 
the  person  indicted.  Under  corresponding  Imperial  legis- 
lation it  was  held  that  upon  an  indictment  for  aggravated 
robbery,  i.e.,  robbery  accompanied  with  violence,  as  in  the 
case  mentioned  in  sec.  446  of  the  Code,  the  person  charged, 
though  acquitted  of  the  robbery,  might  be  convicted  of  a 
common'  assault,  though  not  of  an  assault  constituting  a  sub- 
stantive felony:  Regina  v.  Burrit,  1  Den.  C.  C.  185;  Regina 
v.  Reid,  2  Den.  C.  C.  88;  and  see  Regina  v.  Smith,  34. TT. 
C.  R.  552,  560,  per  Wilson,  J. 

Under  the  section  as  it  now  stands,  there  is  nothing  that 
I  can  see  to  prevent  the  jury,,  if  they  acquit  of  the  robbing, 
from  finding  on  such  an  indictment  as  we  hare  before  us, 
awkwardly  framed  as  it  is,  a  verdict  of  common  assault  under 
sec.  291  of  the  Code,  or  of  unlawful  wounding  or  inflicting 
grievous  bodily  harm  under  sec.  274,  for  the  prisoners  are 
charged  not  only  with  an  assault  simpliciter  in  connection 
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with  the  robbery,  "  by  means  of  violence  then  and  there  used 
by  them  against  the  person  of  the  said  T.,"  etc.,  but  the  in- 
dictment concludes  with  the  words,  "and  that  at  the  time.  they. 
80  robbed  the  said  T.  .  .  as  aforesaid  they  did  wound  the 
said  T.,"  etc. 

I  am  not  satisfied  that  a  verdict  of  assault  occasioning 
actual  bodily  harm,  under  sec.  295,  could  have  been  found 
upon  this  indictment.  The  statutory  offence  charged — rob- 
bery— does  not  include  it,  nor  is  it  technically  charged  in 
the  count,  as  the  offence  of  wounding  is. 

The  commission  of  the  offence  charged  includes,  as 
charged,  the  commission  of  the  other  two  offences  1  have 
mentioned,  either  of  which  the  jury  might  have  found  by 
their  verdict. 

If  they  had  simply  found  the  prisoners  guilty  of  assault, 
which  was  their  verdict  as  they  first  announced  it,  that  would, 
in  my  opinion,  have  been  a  good  verdict  of  common  assault, 
the  minor  offence,  and  the  least  and  lowest  of  that  nature 
for  which  they  could  have  been  convicted;  and  in  favour  of 
supporting  the  verdict,  as  well  as  in  favour  of  the  accused, 
it  must  have  been  so  interpreted,  unreasonable  as  such  ver- 
dict would,  upon  the  evidence,  appear  to  have  been. 

The  verdict  actually,  recorded,  however,  "guilty  of  as- 
sault as  charged/'  introduces  an  element  of  uncertainty,  as 
we  are  obliged  to  look  at  the  indictment  to  discover  what  is 
meant.  The  jury  may  have  meant  to  find  a  common  assault, 
or  they  may  have  meant  an  unlawful  wounding,  for,  looking 
at  the  indictment,  "  assault  as  charged,"  though  not  the  ap- 
propriate technical  language  for  describing  the  offence,  might 
mean  either.  They  should  have  been  required  to  find  ex- 
pressly one  way  or  other — common  assault  or  unlawful  wound- 
ing. 

The  questions  reserved  by  the  Chairman  must,  therefore, 
both  be  answered  in  the  negative,  viz.,  that  the  verdict  was 
not  rightly  recorded,  and  was  not  rightly  interpreted. 

The  result  is  that  the  conviction  must  be  quashed,  but  the 
case  is  clearly  one  in  which  a  new  trial  should  be  granted 
on  the  whole  record,  as  the  assault  cannot  be  inquired  into 
except  as  connected  with  an  alleged  robbery. 

The  prisoners  will  thus  have  an  opportunity  of  being 
entirely  acquitted  if  they  can  persuade  the  jury  of  their 
innocence,  or  of  being  convicted  of  the  aggravated  robbery, 
involving  a  possible  sentence  of  imprisonment  for  life  and 
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whipping,  or  of  unlawful  wounding,  which  I  rather  infer 
from  what  the  foreman  of  the  last  jury  said  when  interro- 
gated hy  the  Judge,  was  what  that  jury  really  meant  to  find, 
and  so  in  the  end  justice  is  likely  to  be  done. 

Meredith,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 


Scott,  Local  Master.  December  16th,  1907. 

chambers. 

O'MEARA  v.  OTTAWA  ELECTRIC  CO. 

Parties — Joinder  of  Defendants — Negligence — Joint  Liabir 
lity — Pleading. 

Motion  by  the  defendant  company,  in  an  action  brought 
by  Catherine  O'Meara,  administratrix  of  the  estate  of  Philip 
O'Meara,  deceased,  against  the  company  and  John  Labatt, 
for  an  order  requiring  the  plaintiff  to  elect  against  which 
of  the  defendants  she  would  proceed. 

i 

G.  F.  Henderson,  Ottawa,  for  the  defendant  company. 

W.  Greene,  Ottawa,  for  defendant  Labatt. 
Harold  Fisher,  Ottawa,  for  plaintiff. 

The  Local  Master: — This  action  is  brought  to  recover 
damages  for  the  death  of  the  plaintiff's  husband.  Deceased 
was  an  employee  of  defendant  Labatt,  a  brewer,  and  was 
killed  by  an  electric  shock  received  while  operating  a  ma- 
chine for  washing  bottles,  driven  by  electricity  supplied  to 
the  premises  by  the  defendant  company. 

Paragraph  9  of  the  statement  of  claim  reads  as  follows: 
"  9.  The  plaintiff  says  that  the  condition  of  affairs  by  which 
electricity  reached  the  said  brush  and  killed  the  said  Philip 
O'Meara,  resulted  from  the  negligence  of  both  defendants, 
and  claims  that  both  defendants  are  jointly  liable  for  the 
death  of  the  said  Philip  O'Meara." 


The  10th  paragraph  alleges,  in  the  alternative,  that  the 
death  resulted  from  the  negligence  of  either  of  the  defend- 
ants. 

By  the  succeeding  paragraphs  the  mode  of  supplying  elec- 
tricity to  the  machine  is  described,  and  the  following  acts 
of  negligence  are  alleged :  (1)  that  electricity  having  too  high 
a  pressure  was  supplied  to  the  premises  from  the  street 
wires;  (2)  that  the  transformer  was  of  an  antiquated  and 
unreliable  make;  (3)  that  the  transformer  was  not  properly 
inspected;  (4)  that  no  precautions  were  taken  to  guard 
against  a  failure  on  the  part  of  the  transformer  to  do  its 
work,  neither  its  secondary  wires  nor  the  interior  wiring  be- 
ing grounded,  and  no  other  safety  device  supplied;  (5)  that 
the  motor  was  not  properly  installed,  the  brush  .being  in  dir- 
ect connection  with  the  motor,  instead  of  being  connected 
with  an  insulated  coupling  or  by  means  of  a  belt;  (6)  that 
the  frame  of  the  motor  was  not  grounded;  (7)  that  the  motor 
was  never  inspected,  and  had  in  fact  been  defective  for  some 
time  prior  to  the  accident. 

Then  paragraph  18  reads :  "  The  plaintiff  claims  that  both 
defendants  are  responsible  for  all  the  acts  of  negligence 
specified." 

And  paragraph  19 :  "  The  plaintiff  .  .  .  says  that  all 
the  defects  and  negligence  complained*  of  arose  from  or  were 
not  discovered  or  remedied  owing  to  the  negligence  of  the 
said  defendants    .     .     .      " 

So  farvas  the  form  of  the  pleading  is  concerned,  a  joint 
liability  could  not  be  alleged  in  clearer  terms.  It  is,  how- 
ever, contended  that  the  acts  of  negligence  specified,  which 
are  presumably  all  that  the  plaintiff  proposes  to  rely  on,  are 
all  assignable  to  either  the  one  or  the  other  of  the  defend- 
ants; that  no  one  of  them  is  a  thing  for  which  the  two  de- 
fendants would  be  jointly  responsible;  and  that  it  i&  not 
sufficient  in  order  to  raise  a  joint  liability  for  the  plaintiff 
to  shew  that  distinct  acts  of  negligence  on  the  part  of  the 
two  defendants  respectively  contributed  to  cause  the  acci- 
dent. Even  assuming  that  I  could  in  a  proper  case  go  behind 
the  form  of  the  pleading  and  find  that,  though  a  joint  lia- 
bility was  in  terms  set  up,  no  such  joint  liability  could  fol- 
low from  the  facts  relied  on,  I  could  not  possibly  do  so  here. 
To  say  that  for  no  one  of  the  alleged  acts  or  omissions 
could  both  defendanfs  be  jointly  liable  would  Jie  to  try  the 
case.    In  Hinds  v.  Town  of  Barrie,  6  0.  L.  E.  6*56,  2  0.  W. 
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B.  995,  Mr.  Justice  Osier  rests  his  judgment  explicitly  on  the 
absence  of  any  allegation  of  joint  liability  in  the  pleading, 
and  even  suggests  that  the  plaintiff  may  still  amend  by 
setting  up  a  joint  cause  of  action.  The  two  cases  of  Collins 
v.  Toronto,  Hamilton.,  and  Buffalo  E.  W.  Co.  and  Perkins 
v.  Toronto,  Hamilton  and  Buffalo  E.  W.  Co.,  ante  84,  115, 
263,  are  very  much  in  point.  See  also  Brown  v.  Town  of 
Toronto  Junction,  ante  750. 

The  motion  must  be  dismissed  with  costs  in  the  cause  to 
the  plaintiff.    The  defendants  will  have  5  days  to  plead. 


Mabee,  J.  December  16th,  1907. 

trial.  % 

CBOWN    BANK    OP    CANADA    v.    LONDON    GUAB- 
ANTEE  AND  ACCIDENT  CO. 

Guarantee — Fidelity  Bond — Security  against  Dishonesty  or 
Negligence  of  Bank  Clerks — Theft  by  one  Clerk— Negli- 
gence of  another  Permitting  Theft — Liability  of  Gtwron- 
tor  in  Respect  of  Both— Amount  Recovered  by  Bank- 
Right  to  Deduct  Expenses  of  Recovery — Construction  of 
Bond. 

Action  to  recover  from  the  defendants  $ll,000,on  a  fidel- 
ity bond. 

W.  Cassels,  K.C.,  and  F.  Arnoldi,  K.C.,  for  plaintiffs. 
G.  P.  Shepley,  K.C.,  and  C.  Swabey,  for  defendants. 

Mabee,  J. : — The  action  arises  out  of  the  following  facts. 
On  9th  December,  1905,  Edwin  S.  Banwell,  paying  teller  in 
the  plaintiffs'  Toronto  office,  absconded,  taking  with  him 
$40,350.33,  made  up  as  follows:  mixed  Canadian  notes,  $515; 
unsigned  Crown  Bank  notes,  $20,000;  Crown  Bank  notes 
duly  signed,  $17,785;  Dominion  notes,  $500;  Bank  of  Eng- 
land notes,  $72.33;  British  gold,  $643;  and  American  gold, 
$835. 

The  defendants  had  given  to  the  plaintiffs  a  bond  guar- 
anteeing a  large  number  of  employees  in  various  amounts 
appearing  in  the  schedule,  Banwell  in  the  sum  of  $5,000,  and 


tract  proides  that  the  defendants,  to  the  extent  set  opposite 
the  name  of  each  employee  in  the  schedule,  should  make 
good  and  reimburse  the  bank  for  all  and  any  pecuniary 
loss  sustained  by  the  bank  directly  occasioned  by  dishonesty 
or  negligence,  or  through  disobedience  of  direct  and  positive 
instructions,  given  by  an  authorized  official,  on  the  part  of 
such  employee  in  connection  with  his  duties  in  the  bank's 
service.  Provisions  are  made  putting  mere  errors  of  judg- 
ment outside  the  contract,  likewise  injudicious  exercise  of 
discretion.  The  following  clause  was  said  to  be  material: 
"This  policy  and  the  liability  of  the  company  does  extend 
to  cover  all  and  only  such  acts,  defaults,  or  negligence  ot  an 
employee  in  the  performance  of  his  duties  as  shall  render 
him  legally  liable  to  indemnify  the  employer,  only,  however, 
to  the  amount  of  such  sums  as  the  employee  could  be  held 
liable  for." 

The  printed  rules  of  the  bank  for  the  guidance  of  em- 
ployees were  put  in,  and  from  these  it  appears  that  provi- 
sion is  made  for  the  proper  checking  of  the  paying  teller's 
cash  each  day.  I  find  as  a  fact  that  it  was  Maunsell's  duty 
to  check  and  certify  to  Banwell's  cash  at  and  for  some  time 
prior  to  the  defalcation,  and  that  he  had  been  going  through 
the  form  of  so  doing.  The  cash  book  shews  he  had  gone 
through  the  form  of  checking  the  cash- on  the  day  the  money 
was  stolen  by  Banwell,  and  the  book  contains  his  initial  cer- 
tifying that  all  the  cash  was  on  hand.  The  mode  adopted 
was  at  the  close  of  the  day's  business  for  Maunsell  to  enter 
the  teller's  cage,  inspect,  and  satisfy  himself  that  all  the 
cash  the  teller  was  accountable  for  was  on  hand,  and  initial 
the  account,  whereupon  the  cash  box  was  locked,  there  being 
two  separate  locks  and  keys,  and  placed  in  a  compartment 
in  the  vault,  it  also  being  locked  with  separate  keys.  I  find 
that  on  the  day  in  question  Maunsell  was  guilty  of  negligence 
in  not  properly  checking  and  counting  the  cash  in  question; 
that  Banwell  must  have  abstracted  the  cash  either  before 
Maunsell  went  through  the  empty  form  of  checking  it,  or 
that  Maunsell,  by  his  negligence  and  omission  of  duty,  fur- 
nished Banwell  with  the  opportunity  of  stealing  the  money 
after  it  had  been  checked  over,  and  under  either  head  Maun- 
sell was  guilty  of  negligence  and  was  disobeying  direct  and 
positive  instructions,  and  this  negligence  and  breach  of  duty 
resisted  in  Banwell's  defalcation. 
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The  absconder  left  Toronto  on  a  Saturday  afternoon; 
the  theft  was  not  discovered  until  Monday  morning;  the 
bank  thereupon  took  active  steps  to  follow  Ban  well,  and  a 
long  time  afterwards,  and  after  the  expenditure  of  a.  great 
deal  of  money,  located  him  in  Jamaica,  from  which  place  he 
was  brought  back  to  Toronto;  he  pleaded  guilty,  and  wa*  sent 
to  prison.  Neither  Banwell  nor  Maunsell  was  called  as  a 
witness  upon  the  trial  of  this  action.  The  bank  recovered 
from  Banwell  in  money  and  jewelry  $37,968.24;  he  had 
expended  some  of  the  money  stolen  in  the  purchase  of  jew- 
elry, and  this  was  returned  by  the  bank  to  the  persons  from 
whom  Banwell  had  purchased  it,  and  the  money  returned, 
except  as  to  a  purchase  of  $645,  which,  from  the  statement 
filed,  appears  to  be  still  in  the  bank's  possession.  To  effect 
Banwell's  capture  and  recover  the  stolen  property  the  bank 
expended  $8,163.35,  in  travelling  expenses,  constables  de- 
tectives, and  solicitors'  charges.  It  is  said  the  bank  are  now 
$10,545.44  out  of  pocket,  together  with  interest  to  be  added. 

The  position  taken  by  the  defendants  is  that  they  are 
in  no  way  liable  for  any  neglect  of  Maunsell ;  that  his  omis- 
sion (if  any)  was  not  the  direct  cause  of  the  loss  to  the  bank, 
but  the  intervening  crime  of  Banwell;  and  as  to  the  lo*y 
occasioned  by  the  act  of  the  latter,  the  defendants  say  the 
bank,  having  recovered  from  him  $37,968,24,  and  the  $645 
of  jewelry  they  have  on  hand,  must  credit  these  sums  against 
the  total  defalcation,  and  that  upon  doing  so  their  loss  i? 
less  than  $1,750,  and,  while  denying  all  liability,  they  bring 
into  Court  $2,500. 

Dealing  with  the  first  contention  as  to  any  liability  as  to 
Maunsell,  I  am  of  opinion  that  MaunselFs  act  created  a 
liability  upon  the  bond.  Mr.  Shepley  contended  that  the 
proximate  eatise  of  the  loss  was  not  the  act  of  Banwell,  and 
relied  upon  .  .  .  Baxendale  v.  Bennett,  3  Q.  B.  D.  525, 
\tfhere  the  crime  of  a  third  person,  and  not  the  negligence  of 
the  defendant,  was  said  to  be  the  proximate  or  effective 
cause  of  the  fraud.  This  case  is  cited  in  a  judgment  of 
Lord  Alverstone  in  the  late  case  of  De  La  Bere  v.  Pearson, 
[1907]  1  K.  B.  483,  where  the  law  is  defined  as  follows: 
"  If  the  defendant's  breach  of  contract  or  <$uty  is  the  primary 
and  substantial  cause  of  the  damage  sustained  by  the  plain- 
tiff, the  defendant  will  be  responsible  for  the  whole  to*, 
though  it  may  have  been  increased  by  the  wrongful  conduct 
of  a  third  person,  and  although  that  wrongful  conduct  may 


primary  and  substantial  cause  of  this  defalcation  was  the 
negligent  act  or  omission  of  Maunsell;  had  he  performed  the 
duty  he  owed  to  the  bank,  this  theft  could  not  have  been 
committed.  Had  Banwell  abstracted  the  money  before  Maun- 
sell entered  the  cage,  any  reasonable  inspection  or  counting 
would  have  disclosed  the  fact;  had  the  money  been  placed  in 
the  box  and  locked  by  Maunsell,  after  a  proper  counting, 
still  the  money  could  not  have  been  taken;  so,  to  my  mind,  it 
is  impossible  to  escape  the  conclusion  that  the  primary  and 
moving  cause  of  the  fraud  was  attributable  to  Maunsell. 
The  defendants  are  liable  to  the  extent  of  $11,000  for  the 
negligence  of  Maunsell  and  the  fraud  of  Banwell. 

Then  as  to  the  second  point,  must  the  plaintiffs  or  the 
defendants  bear  the  expense  of  recovering  the  stolen  prop- 
erty? The  only  case  I  have  been  able  to  find  anything  like 
the  present  is  that  of  Hatch,  Mansfield,  &  Co.  v.  Nenigott, 
22  Times  L.  R.  366,  not  cited  upon  the  argument.  There 
the  defendant  had  given  to  the  plaintiffs  a  letter  in  the 
following  terms :  "  I  am  willing  to  hold  myself  responsible 
for  my  son  C.  Nenigott 's  fidelity,  whilst  he  remains  in  your 
employment,  up  to  the  sum  of  £250/'  The  son  from  time 
to  time  stole  £269  worth  of  cigars  from  the  plaintiffs;  he 
was  arrested  and  prosecuted  to  conviction  by  the  plaintiffs, 
and  an  order  was  made  for  the  restitution  of  £114  worth  of 
cigars;  the  net  costs  incurred  by  the  plaintiffs  in  the  prose- 
cution and  in  tracing  the  thief  amounted  to  £98 ;  and  it  was 
held  that  this  sum  could  be  deducted  by  the  plaintiffs  from 
the  £114  before  giving  the  defendant  credit  for  it  under  the 
guarantee.  The  main  point  considered  by  the  judgment  is 
as  to  whether  the  course  taken  was  a  reasonable  one. 

Now,  when  Banwell  fled,  the  plaintiffs  were  not  bound  to 
take  any  steps  to  follow  him ;  they  could  have  left  that  to  the 
defendants  to  do,  in  which  event  certain  expenses  would  have 
had  to  be  paid  by  the  defendants.  It  is  true,  by  reason  of 
the  large  sum  taken  over  and  above  the  amount  of  the  guar- 
antee, the  plaintiffs  were  greatly  interested  in  locating  the 
absconder,  and  recovering  the  booty,  but  I  am  unable  to  see 
upon  what  principle  of  law  the  defendants  are  able  to  say, 
as  against  their  bond,  that  they  are  entitled  to  the  benefit 
of  the  plaintiffs'  efforts. 

If  the  ca«e  depends  upon  what  was  reasonable  to  be  done, 
as  apparently  did  the  Hatch  case,  I  think,  subject  to  some- 
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thing  I  shall  say  further  on,  that  the  course  taken  by  the 
plaintiffs  was  an  entirely  reasonable  one.  The  defendants 
were  liable  for  $11,000,  and,  as  is  stated  in  the  Hatch  case, 
if  they  allege  that  that  loss  has  been  diminished,  it  lies  upon 
them  to  make  that  contention  good.  The  defendants  do  not 
suggest  any  other  or  better  course  for  the  plaintiffs  to  have 
taken,  but  insist  simply  that  the  gross  sum  recovered  must 
be  applied  upon  the  loss.     I  do  not  think  so. 

So  long  as  what  was  done  was  reasonable,  I  think  the 
plaintiffs  have  the  right  to  take  from  the  sum  recovered  the 
expense  of  the  recovery,  and  credit  the  balance  upon  the 
total  loss. 

I  have  gone  through  the  cases  cited  by  Mr.  Shepley;  they 
mostly  turn  upon  the  special  facts  in  each  one. 

Baker  v.  Garrett,  3  Bing.  60,  failed  because  the  plaintiff 
had  given  no  notice  to  the  sheriff  that  he  intended  to  sue  the 
pledger.  Bardwell  v.  Lydall,  7  Bing.  489,  at  the  conclusion 
of  the  judgment  is  put  upon  the  ground  of  a  specific  appro- 
priation of  payment.  Colvin  v.  Buckle,  8  M.  &  W.  680,  and 
Walker  v.  Hatton,  10  M.  &.  W.  249,  both  turn  upon  the  form 
of  the  covenants. 

In  Eownshay  v.  Falkland  Islands  Co.,  17  C.  B.  X.  S.  1, 
the  Court  thought  the  costs  incurred  were  not  a  necessary 
consequence  of  the  defendants'  wrongful  act,  and  that  the 
costs  may  have  been  unnecessary. 

Tindall  v.  Bell,  11  M.  &  W.  at  p.  232,  is  stated  to  be  a 
case  turning  upon  a  question  of  fact  end  not  of  law. 

Harris  v.  Eldred,  42  Vermont  39,  though  not  binding, 
I  have  looked  at,  and  find  the  case  is  put  upon  the  ground 
that  there  was  no  law  which  governed  the  costs  relating  to 
the  process  the  plaintiff  had  invoked,  and  that  there  was  no 
contract  relation  between  the  parties  by  which  there  was  any 
express  or  implied  contract  for  indemnity. 

It  was  contended  that  the  liability  of  the  defendants  to 
the  plaintiffs  is,  under  the  portion  of  the  contract  above 
extracted,  limited  to  the  sum  the  plaintiffs  could  recover 
from  Ban  well  and  Maunsell,  but  I  have  found  no  case  to 
the  effect  that  a  person  robbed  cannot  deduct  from  the 
money  he  gets  back,  when  the  robber  is  captured,  the  ex- 
pense of  the*  capture,  and  sue  for  the  difference.  No  case  wa* 
cited  for  that  proposition.  I  think  that  Ban  well  and  Maun- 
sell would  be  liable  to  the  plaintiffs  for  the  expense  properly 
incurred  in  making  recovery  from  Banwell. 
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Evidence  was  not  given  at  the  trial  as  to  the  various  items 
that  make  up  the  expenditure  incurred,  and  it  was  said  some 
of  them  would1  be  entirely  improper,  but  as  to  this  I  cannot 
say.  It  was  therefore  arranged  that  as  to  the  exact  amount 
properly  expended  there  should  be  a  reference  if  the  parties 
could  not  agree,  if  I  came  to  the  conclusion  that  the  plain- 
tiffs were  entitled    to  deduct  any  of  the  expenses. 

The  result,  in  my  view,  is  that  the  course  taken  by  the 
plaintiffs  having  been  reasonable,  they  are  entitled  to  de- 
duct all  reasonable  and  proper  sums  disbursed  from  the  sum 
recovered  from  Banwell,  and  that  the  defendants  are  liable 
for  the  shortage  up  to  $11,000.  If  the  parties  cannot  agree 
upon  the  amount,  there  will  be  a  reference.  The  def endants 
will  be  entitled,  upon  payment  to  the  plaintiffs  of  the  amount 
found  due,  to  have  the  jewelry  in  the  plaintiffs*  possession 
that  was  taken  from  Banwell. 

The  plaintiffs  are  entitled  to  their  costs  down  to  judg- 
ment; and  costs  of  the  reference  and  further  directions 
will  be  reserved. 


Teetzel,  J.  December  16th,  1907. 

TRIAL. 

BECHTEL  v.  ZINKANST. 

Trust  and  Trustees — Company  Shares  Held  in  Trust  for 
Several  Persons — Action  by  one  Cestui  que  Trust  to 
Compel  Transfer  of  his  Portion  —  Parties  —  Interests 
of  Remaining  Cestuis  que  Trust — Terms  of  Trust  — 
Discharge  of  Trustee  Piecemeal. 

The  defendant  was  trustee  for  plaintiff  and  6  others  (one 
of  them  being  himself)  of  15  shares  of  the  200  shares  of  the 
capital  stock  of  the  Silver  Spring  Creamery  Co.  These 
shares  were  issued  in  part  payment  of  the  purchase  money 
for  the  assets  of  another  company  in  which  the  cestuis  que 
trust  held  stock  amounting  in  all  to  $1,060.  The  plaintiffs 
holding  amounted  to  $430,  so  that  his  interest  in  the  15 
shares  was  a  trifle  over  6  shares. 

The  action  was  to  compel  the  defendant  to  tranfer  to 
the  plaintiff  6  shares,  damages  for  refusal,  and  an  account 
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of  moneys  received  by  the  defendant  as  such  trustee  for  the 
plaintiff's  use,  and  not  paid  over. 

A.  Millar,  K.C.,  for  plaintiff. 

C.  L.  Dunbar,  Guelph,  for  defendant. 

Teetzel,  J.: — For  the  defendant  it  was  contended  that 
one  of  several  cestuis  que  trust  could  not  compel  a  trustee 
to  be  relieved  of  his  trust  in  piecemeal  or  to  apportion  a  part 
of  the  trust  property  and  transfer  it  to  the  plaintiff. 

Snow  v.  Snow,  3  Mad.  10,  is  authority  for  the  proposition 
that  where  the  trust  fund  is  a  certain  ascertained  sum  of 
money  of  which  the  plaintiff  is  entitled  to  an  aliquot  part, 
he  may  maintain  an  action  against  the  trustees  to  recover 
his  aliquot  share  without  making  the  other  beneficiaries 
parties. 

I  am  unable  to  apply  the  principle  of  that  decision  to  the 
present  case,  because,  while  it  is  plain  that  where  the  sub- 
ject of  the  trust  in  an  ascertained  sum  of  money,  the  payment 
to  one  of  the  cestuis  que  trust  of  his  share  could  not  affect 
the  rights  of  the  others  or  the  value  of  their  shares,  it  does 
not  follow  that  where  the  subject  of  the  trust  is  stock,  the 
rights  and  interests  of  the  others  interested  may  not  be 
affected  by  transferring  a  portion  to  one  of  the  beneficiaries. 

The  defendant,  as  holder  of  the  15  shares,  has  a  voting 
power  in  respect  of  them,  and  circumstances  might  easily 
arise  where  he  would  hold  the  balance  of  power  between  rival 
factions  and  thus  be  able  to  control  the  election  of  the  direc- 
tors and  the  business  policy  of  the  company,  while  he  might 
not  be  able  to  do  so  without  the  6  shares.  Then  there  id 
the  fact  that  4  of  the  cestuis  que  trust  would  upon  a  sub- 
division of  the  shares  be  entitled  to  less  than  one  share  each, 
which  would  leave  them  without  a  voice  in  the  affairs  of  the 
company,  for  there  is  no  provision  in  law  for  a  holder  of  less 
than  one  share  being  entitled  to  vote  at  meetings  of  the  com- 
.  pany.  Under  the  trust  arrangement  each  beneficiary  has  an 
interest  in  the  franchise  that  may  be  exercised  by  the  trus- 
tee with  reference  to  the  15  shares,  and  no  order  should  be 
made  in  their  absence  which  might  in  any  way  impair  or 
prejudice  the  value  of  their  holdings. 

Evidence  was  given  at  the  trial  that  all  the  other  cestuis 
que  trust  object  to  the  transfer  being  made  to  the  plaintiff. 
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Independently  of  the  question  of  the  interests  of  the  un- 
represented cestuis  que  trust,  I  am  of  the  opinion  that  under 
the  circumstances  of  this  trust  the  defendant  cannot  be  com- 
pelled to  discharge  his  trust  in  detail.  The  defendant  is 
simply  a  trustee  for  convenience,  holding  the  shares  in  trust 
for  the  plaintifE  and  others,  no  provision  being  made  for  sale 
or  division,  and  no  time  being  fixed  during  which  he  is  to 
hold.  As  stakeholder  of  the  property  he  must  hold  the 
scales  evenly  and  see  that  the  rights  of  the  several  parties 
are  mutually  respected:  Underbill,  6th  ed.,  p.  296. 

In  Goodison  v.  Ellison,  3  Russ.  at  p.  594,  Lord  Chancellor 
Eldon  expressed  the  view  that  a  trustee  could  not  be  called 
on  from  time  to  time  to  divest  himself  of  different  parcels 
of  the  trust  estate  so  as  to  involve  himself  as  a  party  to  a 
conveyance  to  many  different  persons,  and  he  puts  this  ques- 
tion :  "  Has  not  a  trustee  a  right  to  say,  '  If  you  mean  to 
divest  me  of  my  trust,  divest  me  of  it  altogether,  and  then 
make  your  conveyance  as  you  think  proper/  I  have  been 
accustomed  to  think  that  a  trustee  has  a  right  to  be  deliv- 
ered from  his  trust  if  the  cestui  que  trust  calls  for  a  con- 
veyance." 

This  case  is  cited  in  Godefroy  on  Trusts,  3rd  ed.,  p.  583, 
as  an  authority  for  the  proposition  that  a  trustee  cannot  be 
required  to  convey  the  estate  piecemeal  at  various  times. 
See  also  Lewin  on  Trusts,  8th  ed.,  p.  860. 

The  action  must  be  dismissed  with  costs. 


December  16th,  1907. 

divisional  court. 

TINSLEY  v.  TORONTO  E.  W.  CO. 

Street  Railways — Injury  to  Person  Crossing  Track — Negli- 
gence— Contributory  Negligence — Nonsuit. 

Appeal  by  defendants  from  judgment  of  Britton,  J., 
in  favour  of  plaintiff  on  the  findings  of  a  jury,  for  $800 
with  costs. 

The  plaintiff  on  1st  January,  1907,  between  12  o'clock 
midnight  and  1  o'clock  in  the  morning,  was  crossing  College 
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street  at  the  corner  of  University  avenue,  in  the  city  of 
Toronto,  for  the  purpose  of  boarding  a  west-bound  car,  when 
in  attempting  to  cross  in  front,  believing  it  would  stop,  he 
was  run  down  by  the  car.  Plaintiff  sustained  a  fractured 
skull  and  was  confined  to  the  hospital  for  some  weeks.  The 
action  was  brought  to  recover  $5,000  damages.  The  jury 
found  negligence  on  the  part  of  the  motorman  in  not  stop- 
ping when  signalled. 

The  appeal  was  heard  by  Boyd,  C,  Magee,  J.,  Mabee,  J. 
D.  L.  McCarthy,  for  defendants. 
J.  H.  Denton,  for  plaintiff. 

Boyd,  C: — The  jury  have  found  that  the  defendants 
were  guilty  of  negligence :  (1)  for  not  stopping  when  signal- 
led; and  (2)  for  not  having  the  car  under  control  when  ap- 
proaching crossing.  They  exculpate  the  plaintiff  and  give 
$800  damages. 

Upon  a  consideration  of  the  evidence,  it  appears  to  be 
very  plain  that  the  plaintiff  walked  into  a  place  of  danger. 
Any  one  who  seeks  to  cross  a  track  directly  or  diagonally 
in  front  of  a  coming  car  must  use  ordinary  vigilance.   Here 
this   plaintiff   saw   tine    car   speeding   towards  'the  corner 
of  College  street  and  University  avenue  when  it  was  300 
feet  away,  as  he  estimates;  he  was  seen  to  be  stepping  off 
the  curb  and  heading  across  the  street  diagonally  from  the 
south  when  the  car  was  about  150  feet  off,  as  Shepherd  says; 
and  so  both  moved  on,  he  across  the  street,  and  the  car  on 
the  track,  till  he  was  struck  by  the  foremost  end  of  the  car. 
This  occurred  at  one  in  the  morning,  when  the  view  wa* 
unobstructed  all  along  College  street  to  Yonge  street,  and 
the  car  was  moving  rapidly  (as  all  night  cars  run),  with 
head-light  flashing  and  full  of  people.    The  plaintiff  admits 
having  an  unobstructed  view  of  the  car,  and  indeed  says  it 
was  in  full  view  as  he  passed  diagonally  across  the  street, 
getting  closer  to  the  track  where  he  was  struck.    He  says 
he  had  to  go  30  feet  and  another  30  feet  after  he  saw  the 
car  (60  feet),  and  it  was  in  full  view  of  him  all  the  time. 
The  car  he  could  see  and  he  could  hear,  as  it  made  a  notice- 
able rumbling  noise  quite  apparent.    He  makes  no  point  as 
to  the  speed  of  the  car:  he  says  he  cannot  tell  whether  it  was 
going  fast  or  slow.    He  could  have  halted — he  could  have 
turned  aside,  even  at  the  last  moment,  and  avoided  tiie  im- 
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pact.  The  car  coming  at  the  pace  it  did  must  keep  straight 
on,  and  could  not  slow  up  instanter,  as  the  man  might  have 
done.  Why  did  he  act  so  heedlessly  ?  No  excuse  given  except 
this,  that,  he  saw  two  people  waiting  for  the  car  at  the1  street 
corner,  and  he  thought  it  was  going  to  stop.  It  was  argued 
a,s  if  the  evidence  reported  him  as  having  himself  signalled 
to  stop.  That  is  not  in  the  stenographic  report  before  us: 
all  that  appears  i£  that  Shepherd  at  the  corner  gave  a  signal 
to  stop  (which  the  motorman  says  he  did  not  see) :  plaintiff 
did  not  give  a  signal,  and  does  not  say  that  he  saw  any  signal 
given  by  the  other.  There  was  no  rule,  custom,  or  practice 
as  to  slowing  down  or  stopping  at  crossings  in  these  night- 
runs,  unless  on  the  requirement  of  persons  getting  on  or 
getting  off  the  cars.  So  that  the  situation  comes  to  this :  the 
plaintiff  thought  or  inferred  or  supposed  that  the  car  was 
about  to  slow  up  or  stop  at  the  crossing,  but  his  senses,  sight 
and  hearing,  would  inform  him  that  the  car  was  not  slowing; 
against  what  he  saw  and  heard  or  might  have  seen  and  heard 
(for  he  was  in  possession,  he  says,  of  all  his  faculties),  he 
acted  on  an  assumption — in  other  words,  he  took  chances  of 
getting  over  ahead  of  the  rapidly  moving  car,  and  failed. 
Can  he  be  said  to  be  acting  with  due  care?  Was  his  con- 
duct not  (to  put  it  in  the  mildest  way)  heedless?  Was  he 
not  the  victim  of  his  own  disregard  of  consequences?  Did 
he  not  in  a  very  distinct  way  contribute  to  his  own  hurt? 
Ijt  is  not  needful  to  say  that  he  was  most  to  blame — if  he 
in  fact  contributed  to  the  injury  he  cannot  recover. 

Such  seems  to  be  the  proper  result  of  all  the  evidence 
given  on  his  behalf — and  his  case  is  not  bettered  by  the  fur- 
ther evidence  given  for  the  defence. 

It  follows,  in  my  opinion,  that  the  action  should  have 
been  dismissed. 

As  to  authorities,  the  case  of  Allen  v.  North  Metropolitan 
Tramway  Co.,  4  Times  L.  R.  561,  appears  to  be  very  dose 
to  the  facts  now  in  hand.  That  was  acted  on  by  the  Court 
of  Appeal  in  Follett  v.  Toronto  Street  E.  W.  Co.,  15  A.  R. 
.346,  353;  see  also  City  of  Halifax  v.  Inglis,  30  S.  C.  R.  280. 

The  nearest  case  relied  on  by  the  plaintiff  is  Cranch  v. 
Brooklyn  R.  R.  Co.,  107  App.  Div.  N.  T.  341  (1905).  It 
is  distinguished  in  two  respects:  (1)  that  the  plaintiff 
was  going  over  the  track  on  a  private  right  of  way,  seeking 
the  station  to  take  a  train  at  a  highway  crossing,  and  it 
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«vas  held  that  the  plaintiff  need  not  in  such  a  place  use  the 
oame  circumspection  and  care  as  a  traveller  crossing  a  rail- 
road track  on  a  public  highway  (pp.  342,  343);  and  (2)  that 
the  defendants  by  their  manner  of  operating  the  line,  Le., 
being  in  the  custom  of  stopping  at  the  station,  created  a 
condition  of  things,  known  to  the  plaintiff  for  16  years, 
which  justified  the  belief  that  the  train  would  not  run  across 
the  highway  without  stopping  (pp.  343,  360).  To  counter- 
balance the  New  York  case  I  may  refer  to  a  New  Jersey  case, 
Jewett  v.  Patterson  B.  E.  Co.,  62  N.  J.  Law  434  (1898). 

1  follow  the  principle  of  decision  in  the  Allen  case,  and 
would  dismiss  the  action.      It  is  not  a  case  for  costs. 

Mabee,  J.,  concurred,  for  reasons  stated  in  writing. 

Magee,  J.,  dissented,  for  reasons  also  stated  in  writing. 


Moss,  C.J.O.  December  16th.  1907. 

C.  A. — CHAMBERS. 

BELLEVILLE   BRIDGE   CO.   v.   TOWNSHIP  OF 
AMELIASBURG. 

Appeal  to  Court  of  Appeal — Leave  to  Appeal  from  Order  of 
Divisional  Court  —  Special  Grounds  —  Assessment  of 
Bridge — Assessment  Act  —  Ultra  Vires  —  Bridge  Con- 
structed under  Dominion  Legislation  over  Navigabh 
Waters. 

Motion  by  plaintiffs  for  leave  to  appeal  to  the  Court  of 
Appeal  from  order  of  a  Divisional  Court  (ante  988)  dismis- 
sing appeal  from  judgment  of  Boyd,  C.  (ante  571),  dismis- 
sing action  to  recover  taxes  paid'  (under  protest)  by  plaintiffs 
to  defendants  in  respect  of  an  assessment  of  a  toll  bridge. 

E.   G.   Porter,  Belleville,  for  plaintiffs. 
W.  S.  Morden,  Belleville,  for  defendants. 

Moss,  C.J.O. : —  ...  The  motion  is  made  under  sec. 
76,  sub-sees.  1  (g)  and  2,  of  the  Judicature  Act,  as  enacted 
by  4  Edw.  VII.  ch.  11,  sec.  2.  and  the  applicants  must  shew 
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that  there  are  special  reasons  for  treating  the  case  as  excep- 
tional and  allowing  a  further  appeal.  In  this,  I  think,  they 
have  not  succeeded.  With  the  possible  exception  of  the 
suggested  point  that  the  Assessment  Act  is  ultra  vires  in  so 
far  as  it  assumes  to  render  assessable  a  bridge  such  as  the 
one  in  question,  constructed,  under  the  authority  of  Dominion 
legislation,  over  navigable  waters,  every  question  raised  is 
settled  by  decisions.  One  was  rendered  as  long  ago  as  1869, 
the  others  at  comparatively  recent  dates,  but  all  support  the 
conclusion  of  the  Chancellor  and  the  Divisional  Court  in 
this  case.  If  the  question  of  the  validity  of  the  Act  has 
been  properly  raised,  an  appeal  lies  to  the  Court  without 
leave  under  sub-sec.  (d),  but  I  do  not  observe  that  the 
point  was  touched  upon  by  the  Chancellor  or  the  Divisional 
Court.  And  in  reality  the  question  probably  is  not  whether 
the  Act  is  or  is  not  ultra  vires,  but  rather  whether 
such  an  interest  or  right  of  property  as  the  plaintiffs  own 
is  within  its  terms.  That  portion  seems  to  have  been  dealt 
with  and  settled  not  for  the  first  time  in  this  case. 

However,  this  motion  can  only  be  dealt  with  on  the 
hypothesis  that  leave  is  necessary  in  order  to  entitle  the 
plaintiffs  to  prosecute  an  appeal  to  this  Court  And  upon 
the  materials  before  me,  dealing  with  the  case  in  that  view, 
I  am  unable  to  conclude  that  the  case  is  one  in  which  leave 
should  be  given  to  further  review  the  judgment  sought  to  be 
appealed  from. 

Motion  dismissed. 


Anglin,  J.  December  17th,  1907. 

TRIAL. 

GIBSOST  v.  MACKAY. 

Physician  and  Surgeons — Services — Operations  and  Medical 
Attendance — Quantum  Meruit — Poor  Patients — Promise 
of  Defendants  to  Pay  for  Services — Scale  of  Remunera- 
tion— Payment  into  Court — Costs. 

Action  to  recover  the  value  of  surgical  and  medical  ser- 
vices rendered  to  5  unfortunate  sailors,  who  were  terribly 

VOL.  X.  O.W.R.  NO.  31 — 7H 
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frost-bitten,  on  the  shores  of  Lake  Superior  after  the  wreck 
of  the  steamer  "Golspie"  in  December,  1906.  The  de- 
fendants were  managing  agents  for  the  company  which 
owned  the  wrecked  steamer.  The  sailors  were,  by  direction 
of  the  defendants,  brought  to  Sault  Ste.  Marie,  and  were 
placed  in  the  hospital  at  that  town,  in  charge  of  the  plain' 
tiff,  who  was,  according  to  the  evidence,  in  considerable 
practice  and  a  somewhat  distinguished  surgeon  in  Sault 
Ste.  Marie  and  its  neighbourhood. 

M.  McFadden,  Sault  Ste.  Marie,  for  plaintiff. 
G.  T.  Blackstock,  K.C.,  for  defendants. 

Anglin,  J. : — At  the  close  of  the  trial  I  stated  that  1 
might  find  it  desirable  to  avail  myself  of  the  services  of 
assessors,  under  sec.  101  of  the  Judicature  Act.  Further 
consideration,  however,  has  convinced  me  that  this  case 
may  be  disposed  of  without  such  assistance.     .     .    . 

The  particulars  of  the  plaintiff's  claim  as  delivered  are  as 
follows : — 

"1906. 

14th  December.  Thorburn.  Amputation  through  both 
feet,  metatarsal  bones  of  one,  tarsal  bones  of  the  other  leav- 
ing the  heels,  which  were  thought  might  be  left  to  granulate. 
Granulation  did  occur  in  one  heel,  and  it  was  found  neces- 
sary to  amputate  for  the  other  on  or  about  the  13th  day  of 
February,  1907.  This  constituted  one  of  what  is  referred  to 
in  the  statement  of  claim  as  "  afterwards  through  one  leg 
below  the  knee." 

14th  December.  Green.  Amputation  through  both  legs 
below  the   knee. 

14th  December.  Downing.  Amputation  through  both 
feet,  carpal  bones  in  one  and  what  is  known  as  "  Symes 
amputation  *'  in  the  other.  Later,  on  or  about  the  13th  day 
of  January,  1907,  a  second  operation  was  performed  on  him, 
as  in  the  case  of  Thorburn. 

14th  December.  Keeling.  Amputation  through  tarsal 
bones  below  one  extremity  and  through  the  other  leg  below 
the  knee. 

14th  December.  McDonald.  Amputation  through  both 
legs  below  the  knees  and  through  both  hands,  leaving  the 
thumb  in  one  case. 

Time  averaged  in  each  operation  about  40  minutes.  14 
amputations  in  all. 
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Paragraph  2. 

Daily  visits  and  attendance,  the  time  each  day  varying 
with  amount  to  do,  from  a  half  to  three  hours  each  day.  In 
the  cases  where  the  heels  were  not  removed,  there  were  gan- 
grenous ulcers,  which  needed  dressing.  McDonald  suffered 
from  constitutional  troubles  and  broncho-pneumonia,  from 
which  he  died  on  or  about  the  30th  of  December,  1906,  after 
the  wreck,  needed  daily  medical  as  well  as  surgical  atten- 
dance. 

Paragraph  3. 

Dr.  J.  E.  McLean  assisted  at  the  various  operations  or 
amputations  as  indicated  above,  and  the  amount  $70  charged 
is  for  service  for  such  assistance. 

Paragraph  4. 

Dr.  Shepard  gave  anaesthetics  on  7  occasions,  as  indicated, 
viz.,  once  to  Green,  Keeling,  and  McDonald,  and  twice  for 
Thorburn  and  Downing,  charging  $5  for  each  occasion." 

For  the  services  mentioned  in  paragraph  numbered  1, 
the  plaintiff  demands  the  sum  of  $1,400,  computed  at  the  rate 
of  $100  for  each  operation  performed.  For  the  services 
mentioned  in  paragraph  numbered  2,  he  asks  the  sum  of 
$500 ;  and  for  those  set  out  in  paragraphs  3  and  4,  the  sums 
of  $70  and  $35  respectively. 

The  defendants  in  pleading  denied  liability;  but  with 
their  defence  they  paid  into  Court  the  sum  of  $800  as  "  suffi- 
cient to  pay  the  plaintiff  for  the  services  rendered  by  him." 

At  the  trial,  however,  they  admitted  liability,  and  the 
sole  question  for  determination  now  is  the  proper  sum  to  be 
allowed  to  the  plaintiff  for  his  professional  services. 

The  defendants  also  admit  that  the  plaintiff's  claim  for 
$70  paid  Dr.  McLean  and  $35  paid  Dr.  Sheppard  is  correct, 
maintaining  that  the  sum  of  $695  is  more  than  the  plaintiff 
is  entitled  to  recover  for  his  own  services. 

In  addition  to  himself,  there  were  called  as  witnesses  for 
the  plaintiff  Dr.  Sheppard  and  Dr.  McCabe,  of  Sault  Ste. 
Marie,  Ont,  and  Dr.  Webster,  of  Sault  Ste.  Marie,  Mich. 
For  the  defendants  Dr.  Cockburn  and  Dr.  Gilray,  both  of 
Hamilton,  Ont.,  gave  evidence. 

The  opinions  of  these  professional  gentlemen  differ  mark- 
edly as  to  the  nature  and  proper  classification  of  several 
of  the  operations  performed  by  the  plaintiff,  and  still  more 
widely  as  to  the  proper  basis  of  remuneration  for  all  the 
operations. 
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All  these  professional  gentlemen,  however,  agree  that 
there  is  no  tariff  or  legal  scale  of  charges  for  surgical  or 
medical  services,  and  that  it  is  a  recognized  and  well  estab- 
lished custom  in  the  profession,  that  a  person  occupying  the 
station  in  life  of  a  workman  or  wage-earner,  should  not  be 
expected  to  pay  the  same  fees  as  are  expected  from  a  person 
occupying  a  higher  social  position — a  person  of  means- 
affluent  or  at  least  independent.  They  do  not,  however,  agree 
as  to  the  extent  to  which  consideration  is  to  be  extended  to 
the  humbler  or  poorer  class  of  patients.  Indeed,  the  witnesses 
for  the  plaintiff  maintain  that  they  make  their  charges 
against  poorer  patients  the  same  as  against  well-to-do  patients, 
but  expect  to  collect  from  the  former  only  a  portion  of  the 
charges  made.  This  practice,  if  it  actually  obtains,  was,  I 
think,  very  properly  characterized  by  the  learned  counsel  for 
the  defendants  as  "a  fiction." 

In  considering  the  question  of  quantum  meruit  upon  an 
implied  contract  to  pay  for  the  services  of  a  physician,  the 
extent  of  legal  liability  must,  in  my  opinion,  be  measured  by 
what  the  physician  would  reasonably  expect  to  receive  and 
;the  patient  reasonably  expect  to  pay,  rather  than  by  any 
fictitious  entry  or  making  of  charges  designed  perhaps  to 
create  a  colourable  uniformity  in  scale  of  fees  non-existent 
in  fact.  Drs.  Cockburn  and  Gilray  frankly  state  that  they 
charge  patients  in  the  humbler  walks  of  life,  who  are  yet 
able  to  pay  a  fair  charge,  from  25  to  50  per  cent,  of  what 
would  be  charged  well-to-do  patients,  and  they  assert  that 
this  is  the  recognized  and  established  practice  of  the  pro- 
fession. 

The  plaintiff  and  his  witnesses  maintain  that  all  the  14 
operations  performed  by  the  plaintiff  were  major  operations, 
for  which  the  plaintiff  is  entitled  to  charge  $100  a  piece, 
being  the  full  professional  fee,  which  they  say  they  charge 
to  every  patient,  rich  or  poor,  for  such  operations,  though 
from  the  latter  they  w,ould  expect  actually  to  receive  a  smal- 
ler remuneration.  The  plaintiff  and  Drs.  Webster  and  Mc- 
Cabe  agree  in  asserting  that  where  a  well-to-do  person  makes 
himself  liable  to  a  surgeon  for  his  remuneration  for  services 
rendered  to  a  patient  from  whom,  if  paying  out  of  his  own 
pocket,  the  surgeon  would  expect  a  much  smaller  fee,  the 
well-off  person,  so  becoming  liable,  should  reasonably  and 
properly  be  asked  and  expected,  in  the  absence  of  any  agree- 
ment or  understanding  as  to  the  quantum  of  the  surgeon's 
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charges,  to  pay  upon  the  same  scale  or  basis  as  he  would 
if  the  like  services  had  been  rendered  to  himself. 

The  defendants'  witnesses,  on,  the  other  hand,  say  that  it 
is  the  recognized  custom  of  the  medical  profession  in  such 
cases  to  charge  against  any  third  person  thus  rendering  him- 
self liable,  the  same  fees  which  the  patient,  if  able  to  pay, 
would  himself  have  been  expected  to  give.  Dr.  Sheppard's 
evidence  rather  supports  this  view. 

Here  again,  in  determining  what  is  the  extent  of  liability 
upon  an  implied  contract  such  as  that  with  which  I  am  deal- 
ing, I  think  the  Court  must  ascertain  not  only  what  the 
professional  gentlemen  would  reasonably  expect  to  receive, 
but  also  what  the  intending  debtor  would  reasonably  expect 
to  pay.  Applying  this  double  test,  it  seems  to  me  much  more 
reasonable  that  one  who,  out  of  kindness  or  charity,  renders 
himself  liable  to  pay  a  surgeon  for  his  services  to  another — 
who  is  himself  unable  to  pay — would  expect  to  pay  what  the 
surgeon  might  fairly  ask  from  the  patient  if  himself  paying 
the  bill,  rather  than  a  fee  based  upon  what  the  physician 
might  look  for  had  the  service  been  rendered,  not  to  the 
indigent  patient,  but  to  his  wealthy  or  comparatively  wealthy 
patron.  And  he  would,  in  my  opinion,  be  a  most  unreason- 
able surgeon  who,  whatever  his  wishes,  would  actually  look 
for  or  expect  greater  remuneration.  In  other  words,  the 
extent  of  the  liability  contemplated  by  both  parties  to  the 
implied  contract  would  be  what  the  professional  gentleman 
should  fairly  charge  and  expect  to  obtain  for  his  services 
from  a  person  in  the  class  and  station  in  life  to  which  the 
patient  belongs. 

Then  the  witnesses  for  the  defendants  both  say  that 
in  the  case  of  Thorburn  the  two  operations  on  the  14th 
December  were  not  major  operations.  For  the  two 
amputations  through  the  feet  Dr.  Cockburn  would 
allow  $25  a  piece.  Dr.  Gilray  would  allow  $20  and 
$25.  Both  also  say  that  the  two  operations  on  Down- 
ing on  the  14th  December  were  not  properly  classed  as 
major  operations.  They  would  allow  for  the  amputation 
through  the  carpal  bones  $25  and  for  the  "  Symes  ampu- 
tation "  $30.  They  agree  in  these  figures.  In  the  case  of 
Keeling  they  both  say  the  amputation  through  the  tarsal 
bones  was  not  a  major  operation,  and  would  allow  $25  for  it. 
In  the  case  of  McDonald  they  agree  that  the  operations  upon 
the  hands  were  not  major  operations.     Dr.  Cockburn  would 
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allow  for  these  $25  a  piece;  Dr.  Gilray  $20  and  $25.  The 
other  operations,  these  surgeons  say,  are  properly  classified 
as  major,  and  they  would  allow  for  each  of  them  $50.  These 
fees  they  say  are  on  a  liberal  scale  and  are  the  maximum 
f  ees  which  surgeons  in  good  repute  would  charge  to  or  expect 
to  obtain  from  persons  comparatively  poor  or  humble,  yet 
more  affluent,  or  of  better  social  position,  than  were  these 
poor  sailors. 

Having  regard  to  what  I  feel  constrained  to  characterize 
as  the  extravagant  evidence  of  the  professional  gentlemen 
called  for  the  plaintiff — one  of  them  did  not  hesitate  to 
swear  that  if  offered  the  sum  of  $1,000  to  perform  the  sur- 
gical work  done  by  the  plaintiff  within  8  hours  on  the  14th 
December,  he  would  have  refused,  although  another  would 
not  say  that  he  would  have  declined  to  undertake  it  for  $600, 
and  at  least  two  of  them  pledged  their  oaths  to  the  statement 
Ithat,  in  their  opinion,  it  would  be  fair,  just,  and  honest, 
•without  stipulation  therefor,  if  possible,  to  exact  from  a 
charitably  disposed  person,  who  had  made  himself  respon- 
sible for  the  remuneration  of  a  surgeon  rendering  services 
to  an  indigent  patient,  twice  or  even  3  or  4  times  the  fee 
which  could  have  been  reasonably  expected  from  a  person 
occupying  the  same  station  in  life  as  the  patient,  if  able  to 
pay  what  for  him  would  be  a  fair  fee — I  must  accept  as 
more  reliable  and  entitled  to  greater  credit  the  testimony  of 
the  surgeons  called  on  behalf  of  the  defendants,  both  as  to 
the  character  of  the  operations  performed  and  as  to  what 
should  be  a  fair  remuneration  therefor.  For  these  opera- 
tions Dr.  Gilray  would  allow  $520;  Dr.  Oockburn,  $530.  I 
allow  the  latter  sum.  In  view  of  the  fact  that  of 
this  sum  of  $530,  $430  is  allowed  to  the  plaintiff  for  his 
services  rendered  between  the  hours  of  11  a.m.  and  7  p.m. 
on  the  14th  December,  the  liberality  of  his  remuneration 
is  apparent.  For  his  services  rendered  during  these  eight 
hours  the  plaintiff's  bill  was  $1,200. 

As  to  the  services  covered'  by  paragraph  2  of  the  particu- 
lars, the  somewhat  extraordinary  circumstance  is  admitted 
that  in  sending  in  his  first  bill  in  June  the  plaintiff  demanded 
only  $1,505,  making  no  separate  charge  for  these  services. 
Fpon  the  defendants  asking  for  some  particulars  of  this 
account,  he,  in  August,  rendered  a  bill  in  which  he  made  an 
additional  charge  of  $500  for  medical  treatment  for  these 
patients.     Excepting  McDonald,  who  died  on  30th  December, 
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the  sailors  appear  to  have  remained  in  the  hospital  until 
1st  June.     The  plaintiff  charges  tor  services  up  to  1st  April. 

The  evidence  is  that  unless  unusual  and  unexpected  com- 
plications arise  after  an  operation  the  surgical  and  medical 
services  usually  incident  to  the  convalescent  stages  succeeding 
the  operation  are  not  made  the  subject  of  a  separate  charge, 
but  are  covered  by  the  fee  for  the  operation.  These  services, 
it  is  said,  ordinarily  extend  over  a  period  of  14  days.  In 
cases  where  complications  arise  and  where  further  opera- 
tions are  required,  the  surgeons  agree  that  a  further 
fee  is  properly  chargeable.  In  an  unusual  protracted  re- 
covery, where  a  prolonged  course  of  medical  treatment  is  re- 
quired, fees  for  such  necessary  attendance  beyond  the 
usual  period  are  said  to  be  also  properly  chargeable.  In 
the  present  case,  further  operations  upon  two  of  the  patients 
were  found  necessary,  and  the  fees  allowed  for  these  oper- 
ations would  cover  the  usual  and  ordinary  medical  at- 
tendance which  ensued  upon  them.  There  is  no  evid- 
ence that  in  the  cases  of  these  patients  there  was  any 
further  serious  trouble;  and  in  the  cases  of  the  other  two 
patients  there  is  no  evidence  that  there  were  complications 
or  difficulties  at  any  time  other  than  such  as  are  very  often 
incident  to  successful  and  "clean"  surgical  work.  But, 
owing  to  the  terrible  nature  of  the  injuries  sustained  and 
their  debilitated  condition,  these  unfortunate  men,  no  doubt, 
did  require  somewhat  protracted  medical  assistance  and  at- 
tention. Having  regard  to  all  the  circumstances,  including 
the  fact  that  the  plaintiff,  when  rendering  his  account  in 
June,  apparently  thought  that  the  fees  for  the  operations 
might  properly  include  the  charges  for  subsequent  attend- 
ance, sitting  as  a  jury  I  think  I  shall  do  what  is  fair  and 
just  between  the  parties  if  I  allow  to  the  plaintiff  for  his 
prolonged  medical  attendance,  beyond  wnat  is  property  cov- 
ered by  the  fees  allowed  for  the  operations  themselves,  the 
sum  of  $160. 

I  therefore  award  to  the  plaintiff  judgment  for  the  sum 
of  $795  in  all,  $530  for  his  surgical  work,  $160  for  his  sub- 
sequent attendance  as  a  physician  and  surgeon,  and  for  the 
amount  paid  to  Dr.  McLean  $70  and  for  that  paid  to  Dr. 
Sheppard  $35. 

The  plaintiff  is  entitled  to  his  costs  of  action  down  to 
and  inclusive  of  perusal  of  statement  of  de  fence ;  the  defend- 
ants  to  their  costs  subsequent  to   delivery  of  statement  of 
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defence,  and  payment  into  Court  of  the  sum  of  $800.  The 
plaintiff's  costs  will  be  added  to  his  claim,  and  the  costs  of 
the  defendants  will  then  be  set  off  against  the  whole.  The 
balance  so  ascertained  will  be  paid  to  the  plaintiff  out  of 
the  money  in  Court,  and  the  remainder  of  such  money  will 
be  paid  out  to  the  defendants. 


Cartwright,  Master  December  18th,  190?. 

chambers. 

STONE  v.  STONE. 

Evidence — Examination  of  Party  as  Witness  on  Motion  for 
Security  for  Costs  —  Refusal  to  Answer  Questions  — 
Relevancy — Disclosing  Defence. 

Motion  by  plaintiff  for  an  order  requiring  defendant  to 
attend  "for  re-examination  as  a  witness  upon  a  pending  motion 
for  security  for  costs  and  to  answer  questions  which  he  re- 
fused to  answer  when  examined,  and  other  similar  questions. 

W.  N.  Ferguson,  for  plaintiff. 

E.  W.  Boyd,  for  defendant. 

The  Master: — In  this  action  plaintiff  asks  to  hare  it 
declared  that  property  standing  in  her  husband's  name  is 
hers.  It  is  contended  by  him  that  she  is  resident  out  of  the 
jurisdiction  and  should  give  security  for  costs,  and  he  ha* 
moved  for  an  order  under  Rule  1198  (b).  The  plaintiff  de- 
sires to  avail  herself  of  the  principle  of  Stock  v.  Dresden 
Sugar  Co.,  2  0.  W.  R.  896,  and  cases  cited.  Both  parti* 
have  been  examined  by  the  opposite  side  as  witnesses  on  the 
pending  motion  for  security.  When  so  examined,  the  de- 
fendant said  as  follows  in  reference  to  the  purchase  of  the 
property  in  question: — 

"Q.  Your  wife,  you  admit,  paid  the  $2,300?  A.  Well. 
I  got  $2,300  from  her,  I  think;  I  don't  know  the  amount 
exactly — she  loaned  me  the  mortgage. 

"Q.  Did  she  put  up  anything  more  for  you?  Witness 
declines  to  answer  on  the  ad7ifce  of  counsel. 

"  Q.  Have  you  paid  her  back  that  money  ?    A.  I  have. 
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"  Q.  How?  Witness  declines  to  answer  on  advice  of 
counsel."     .     .     . 

It  was  objected  that  defendant  was  being  asked  to  dis- 
close his  defence.  As  the  statement  of  claim  has  been  de- 
livered, and  the  statement  of  defence  must  set  out  the  facts 
on  which  the  defendant  relies  and  he  must  submit  to  examin- 
ation for  discovery,  I  do  not  understand  why  it  is  thought  to 
he  so  vital  to  prevent  disclosure  now.  However  that  may  be, 
I  think  the  plaintiff  is  entitled  to  have  the  questions  an- 
swered. The  defendant  admits  receipt  of  $2,300  at  least,  and 
he  does  not  sufficiently  avoid  that  confession  by  saying  he 
has  paid  it  back,  unless  he  states  how  this  was  done.  He 
should,  therefore,  attend  for  re-examination,  unless  he  pre- 
fers to  abandon  the  motion  for  security. 

Marriott  v.  Chamberlain,  17  Q.  B.  D.  154,  and  Milbank  v. 
Milbank,  [1900]  1  Ch.  376,  shew  that  where  such  an  appli- 
cation as  the  present  is  proper  "  the  information  must  be 
given  even  though  it  discloses  some  portion  of  the  evidence 
on  which  the  other  party  proposes  to  rely  at  the  trial,  and 
even  where  the  plaintiff  is  privileged  from  producing  docu- 
ments which  would  disclose  such  evidence :"  Odgers  on 
Pleading,  5th  ed.  (1903),  p.  179. 


Anglin,  J.  December  18th,  1907. 

WEEKLY    COURT. 

Re  CHAMBERS,  CHAMBERS  v.  WOOD. 

Will — Construction — Charitable  Bequest  —  Gift  cf  Income 
without  Limitation  of  Time  —  Disposition  of  Corpus — 
Intention — Perpetuation  of  Trust. 

Motion  by  the  executors  of  the  will  oi  Nelson  Chambers, 
deceased,  for  an  order  declaring  the  true  construction  of  the 
will. 

A.  E.  Haines,  Aylmer,  for  the  executors. 

W.  B.  Doherty,  St.  Thomas,  for  the  Amasa  Wood  Hos- 
pital. 

J.  M.  Glenn,  K.C.,  for  the  Corporation  of  the  County  of 
Elgin. 
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Anglin,  J.: — The  will  .  .  .  contains  the  following 
provisions : — 

"  Fourth,  I  hereby  further  will  and  direct  that  the  sum 
of  $5,000  be  put  out  at  interest  in  some  good  and  approved 
security  or  securities  and  kept  so  invested  by  my  executors 
hereinafter  named  in  this  my  will,  upon  trust  to  pay  the 
interest  thereof  from  year  to  year,  to  the  Amasa  Wood  Hos- 
pital of  St.  Thomas,  for  the  benefit  of  poor  patients  from  the 
county  of  Elgin,  who  may  from  time  to  time  become  inmates 
of  the  said  hospital,  so  long  as  the  said  Amasa  Wood  Hos- 
pital shall  be  used  for.  an  hospital.  And  in  the  event  of  the 
said  Amasa  Wood  Hospital  ceasing  at  any  time  for  one  year 
to  be  used  for  an  hospital,  then  that  the  interest  of  the  said 
$5,000  shall  be  paid  over  yearly  to  the  Poor  House  of  the 
county  of  Elgin,  to  be  expended  therein  for  the  benefit  of 
the  poor  and  infirm  therein,  from  the  county  of  Elgin,  until 
the  establishment  of  some  other  public  hospital  in  the  city 
of  St.  Thomas,  when  the  said  interest  shall  be  paid  to  the 
said  hospital,  in  the  same  way  and  for  the  same  purpose  as 
it  was  formerly  paid  to  the  Amasa  Wood  Hospital. 

"  Sixth,  I  further  direct  that  all  the  above  legacies-  shall 
be  paid  by  my  executors  within  one  year  after  my  decease." 

The  rule  is  incontrovertible  that  a  gift  of  income  wiihout 
limitation  of  time  is  tantamount  to  and  operates  as  a  gift 
of  the  capital,  in  the  absence  of  other  disposition  thereof. 
But  this  rule  is  subject  to  the  qualification  that  a  testator 
has  the  power  of  giving  interest  without  vesting  the  corpus 
in  the  donee  of  the  interest  by  expressing  such  an  intention: 
Jarman,  5th  ed.,  p.  805. 

In  the  foregoing  bequest  the  testator  clearly  manifests 
an  intention  to  provide  for  the  event  of  the  Amasa  Wood 
Hospital  ceasing  to  carry  on  its  work  temporarily  or  perman- 
ently.  He  plainly  intends  that,  should  such  a  contingency 
occur,  the  income  theretofore  paid  to  the  hospital  shall  be 
available  for  other  charitable  purposes.  This  involves  the 
perpetuation  of  the  trust  of  the  fund,  and  sufficiently  ex- 
presses an  intention  that  the  corpus  of  the  fund  shall  not 
vest  in  or  be  paid  over  to  the  hospital  trustees. 

Mr.  Doherty  urges  that  the  covenant  of  the  municipality 
of  the  county  of  Elgin  for  the  perpetual  maintenance  of  the 
hospital,  given  as  a  term  of  its  acquisition  of  the  Amasa 
Wood  property,  ensures  the  perpetuity  of  that  institution, 
and  that  its  work  will  never  be  interrupted.     While  this 


covenant,  01  wnicn  tne  testator  may  nave  oeen  iuiiy  ap- 
prised, no  doubt  renders  it  highly  improbable  that  the  work 
of  the  hospital  shall  cease  at  any  time  in  the  future,  that 
contingency  cannot,  in  my  opinion,  even  with  such  covenant, 
be  deemed  beyond  the  realm  of  possibilities. 

If  the  gift  over  were  to  the  municipal  corporation  for 
their  own  use  and  benefit,  this  fact  would  certainly  afford 
a  very  strong  argument  in  support  of  Mr.  Doherty's  conten- 
tion, because,  in  that  event,  the  municipal  corporation  would 
certainly  not  be  allowed  to  benefit  as  a  result  of  failure  to 
observe  their  covenant  to  maintain  the  hospital.  But  the 
gift  over  to  the  municipal  corporation  is  in  trust  for  defined 
charitable  purposes. 

The  testator's  manifest  intention  that  the  gift  of  income 
to  the  Amasa  Wood  Hospital'  shall  not  carry  with  it  the 
corpus,  and  the  provision  that  in  a  certain  contingency — 
however  unlikely  to  arise — the  income  itself  shall  be  diverted 
to  other  chari table  purposes,  in  my  opinion  preclude  the  ap- 
plication of  the  rule  above  stated  as  to  the  effect  of  un- 
limited gifts  of  income.  An  order  will  issue  containing  a 
declaration  in  accordance  with  this  view.  Costs  of  all  parties 
of  this  application  will  be  paid  out  of  the  estate. 


Riddell,  J.  December  18th,  1907. 

TRIAL. 

BENOR  v.  CANADIAN  MAIL  ORDER  CO. 

Company — Managing   Director — Salary — Claim    for- -Wind' 
ing-up — Reference — Costs. 

Motion  by  defendants  to  vary  the  judgment  of  Riddell, 
J.,  ante  899. 

W.  Proudfoot,  K.C.,  and  W.  H.  Grant,  for  defendants. 
B.  W.  Eyre,  for  plaintiff. 

Riddell,  J.: — In  this  case  my  attention  has  been  called 
to  the  report  of  Birney  v.  Toronto  Milk  Co.,  5  0.  L.  R.  1, 
1  O.  W.  R.  736.  While  it  may  be  that  the  case  does  not  abso- 
lutely overrule  Re  Ontario  Express  and  Transportation  Co., 
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25  0.  R.  587,  at  least  the  authority  of  the  last  mentioned 
case  is  so  shaken  that  I  may  give  effect  to  my  own  view 
as  to  the  law. 

I  think  that,  though  Benor  was  named  managing  direc- 
tor, he  was  still  a  director,  and  that  remuneration  cannot  be 
claimed  by  him,  in  the  circumstances  of  this  case.  I  follow 
the  judgment  of  the  late  Mr.  Justice  Street  in  the  Birnev 
case.  Reference  may  also  be  made  to  Beaudry  v.  Bead, 
ante  622. 

Certain  additional  facts  in  reference  to  the  winding-up 
order  has  been  also  laid  before  me ;  these  would  simply  affect 
certain  of  the  statements  in  my  former  reasons  for  judg- 
menty  and  in  no  way  the  result,  so  I  do  not  further  notice 
them. 

The  defendants  desire  a  reference  as  offered  them  by  the 
judgment. 

Judgment  will  therefore  be  entered  dismissing  the 
plaintiff's  claim  so  far  as  the  $1,800  salary  is  concerned; 
and  directing  a  reference  to  the  Master  as  mentioned  in  my 
written  reasons,  ante  at  p.  905. 

The  defendants  will  pay  the  costs  of  the  action  up  to 
judgment,  on  the  High  Court  scale,  except  so  far  as  the 
same  have  been  increased  by  the  claim  made  for  salary;  the 
defendants  to  set  off  their  costs  solely  applicable  to  the  claim 
for  salary.  Further  directions  and  costs  reserved  to  be  dis- 
posed of  by  myself.  The  judgment  to  be  entered  as  of  this 
date,  for  the  purpose  of  appeal,  etc. 


Mabee,  J.  December  18th,  1907. 

TRIAL. 

WATSON  v.  TOWN  OF  KINCARDINE. 

Pleading  —  Amendment  at  Trial  —  Compensation  for  Im- 
provements— Real  Property  Limitation  Act — Additional 
Evidence. 

Motion  by  defendants  at  the  trial  for  leave  to  amend  the 
defence,  as  stated  in  the  judgment. 

D.  Robertson,  Walkerton,  for  plaintiff. 
J.  H.  Moss  and  W.   C.  Loscombe,  Kincardine,  for  de- 
fendants. 
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Mabee,  J.: — At  the  opening  of  the  trial  at  Walkerton, 
Mr.  Mobs  moved  for  leave  to  amend  the  statement  of  defence 
by  adding  a  claim  lor  compensation  for  improvements  to 
the  lands  in  question.  The  application  was  allowed  to  stand. 
At  the  close  of  the  case  motion  was  made  for  leave  to  set 
up  the  Eeal  Property  Limitation  Act  in  answer  to  the  plain- 
tiff's claim.  This  was  opposed  by  Mr.  Bobertson,  who 
alleged  that  there  was  evidence  available  in  answer  to  such  a 
defence,  but  the  plaintiff  had  come  unprepared  to  meet  that 
issue.  I  think  I  am  bound  to  grant  leave  to  the  defendants 
to  set  up  the  statute :  Williams  v.  Leonard,  16  P.  E.  544,  17 
P.  E.  73,  26  S.  C.  E.  406;  Patterson  v.  Central  Canada 
Savings  and  Loan  Co.,  17  P.  E.  470.  Leave  may  also  go 
tc  add  the  claim  for  compensation  for  improvements,  and 
any  other  amendment  the  defendants  may  desire. 

The  plaintiff  may  also  reply  or  make  any  amendment  to 
the  statement  of  claim  that  he  may  be  advised  to  make;  in 
other  words,  both  parties  may  make  any  amendments  they 
deem  proper.  These  amendments  should  be  made  within 
one  month. 

I  will  hear  the  additional  evidence  at  the  Stratford 
assizes  in  March  next.  The  action  *  need  not  be  again 
entered  for  trial. 


December  18th,  1907. 

divisional  court. 

McLEOD  v.  LAWSOK 

Contempt  of  Court  —  Attachment  —  Disobedience  to  Judg- 
ment— Service  of  Judgment — Copy — Non-production  of 
Original — Status  of  Plaintiffs  as  Applicants  for  Attach- 
ment— Parting  with  Interest  in  Part  of  Subject  Matter 
of  Action — Judgment  Attacked  by  Subsequent  Action. 

Appeal  by  defendant  Thomas  Crawford  from  order  of 
Meredith,  C.J.,  directing  the  issue  of  a  writ  of  attachment 
against  the  appellant. 

S.  E.  Clarke,  for  appellant 
J.  B.  Holden,  for  plaintiffs. 
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The  judgment  of  the  Court  (Falconbridge,  C.J., 
Britton,  J.,  Kiddell,  J.),  was  delivered  by 

Riddell,  J.: — By  a  judgment  of  the  Court  of  Appeal, 
1st  October,  1906,  it  was  amongst  other  things  provided  as 
follows : — 

"  (4b)  And  this  Court  doth  further  order  and  adjudge 
that  the  moneys  paid  into  the  branch  or  agency  of  the  Union 
Bank  of  Canada  at  New  Liskeard  ...  be  paid  into 
Court  .  .  .and  that  the  plaintiffs  and  the  defendants 
Lawson  and  Crawford  do  forthwith  sign  and  deliver  cheques 
upon  the  said  bank  for  the  purpose  of  the  payment  of  the 
said  money  into  Court  as  aforesaid/' 

There  is  in  the  bank  a  sum  of  over  $20,000,  and  the 
plaintiffs  and  the  defendant  Lawson  have  signed  a  cheque 
(13th  September,  1907).  for  the  amount,  pursuant  to  the 
judgment.  The  solicitors  for  the  defendant  Crawford  were 
requested  by  the  solicitor  for  the  plaintiffs  to  have  their 
client  also  sign  this  cheque;  but  this  was  not  done.  On  3rd 
October,  1907,  the  solicitor  for  the  plaintiffs  personally  served 
the  defendant  Crawford  with  a  true  copy  of  the  judgment, 
and  tendered  him  the  cheque  for  his  signature.  The  de- 
fendant Crawford  refused  to  sign,  his  solicitor,  being  then 
present,  advising  him  to  so  refuse.  It  does  not  appear 
whether  the  original  judgment  was  shewn  to  Crawford  at 
the  time,  but  it  is  not  pretended  that  he  did  not  know  per- 
fectly well  what  the  judgment  required  him  to  do. 

A  motion  was  made  for  an  order  of  attachment  against 
the  defendant  Crawford  for  his  refusal  to  obey  the  express 
order  of  the  Court;  the  motion  was  granted  and  the  order 
made  by  the  Chief  Justice  of  the  Common  Pleas ;  and  Craw- 
ford now  appeals. 

In  addition  to  the  grounds  taken  before  the  Chief 
Justice,  it  was  urged  before  us  that  it  must  be  proved  that 
the  original  order  had  been  shewn  to  the  defendant  at  the 
time  of  service  of  the  copy;  and  Rule  333  was  appealed  to. 
I  do  not  think  that  the  provisions  of  the  Rule  apply  to  a 
case  of  this  kind;  but  that  the  service  as  proved  was  per- 
fectly good. 

The  chiei  ground  urged  before  us  was  that  the  plaintiffs 
had  parted  with  their  interest  in  the  subject  matter  of  the 
action,  and  therefore  they  could  not  take  these  proceedings, 
and  their  assignees  were  not  before  the  Court  or  parties  to  the 
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referred  to  is  a  transfer  of  a  certain  parcel  of  land,  and  that 
the  money  now  in  question  has  not  been  in  any  way  dealt 
with  by  the  assignment.  The  examination  of  McMartin  is 
put  in  by  the  defendant,  but  this  does  not  contain  any  state- 
ment that  the  money  haj%  been  assigned  or  dealt  with  in  any 
way. 

It  is  urged  that  an  action  has  been  brought  calling  in 
question  the  judgment  for  the  non-compliance  with  which 
it  is  sought  to  attach  the  defendant;  but  such  an  argument 
is  utterly  without  weight. 

The  order  appealed  from  is  right,  and  the  appeal  will  be 
dismissed  with  costs — the  order  for  attachment  not  to  issue 
for  one  week,  to  permit  the  defendant  Crawford  to  comply 
with  the  judgment.. 


Cartwright,  Master.  December  19th,  1907. 

chambers. 

SCHLTJND  v.  FOSTER. 

Discontinuance  of  Action — Rule  430 — Proceedings  after 
Delivery  of  Defence  —  Leave  to  Discontinue  —  Terms — 
Costs — Stay  of  Action  in  Foreign  Court. 

Motion  by  defendant  to  set  aside  a  notice  of  discontinu- 
ance given  under  Eule  430  (1),  and  cross-motion  by  plain- 
tiff for  order  under  Eule  430  (4),  if  necessary. 

C.  W.  Kerr,  for  defendant. 
W.  N.  Ferguson,  for  plaintiff. 

The  Master  : — Since  the  delivery  of  the  statement  of 
defence  to  the  amended  statement  of  claim  on  27th  March, 
1907,  the  plaintiff  has  taken  several  other  proceedings,  viz., 
delivery  of  further  amended  statement  o2  claim,  filing  and 
serving  jury  notice,  issuing  order  to  produce,  moving  to 
strike  out  statement  of  defence,  and  changing  his  solicitor. 

It  is  too  plain  for  argument  that  plaintiff  cannot  avail 
himself  of  Rule  430  (1). 
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The  plaintiff's  jury  notice  was  set  aside  on  25th  October, 
and  the  defendant  thereupon  set  the  case  down  for  trial  at 
the  non-jury  sittings.  But  on  5th  November  the  jury  notice 
was  restored  by  a  Divisional  Court,  and  on  12th  November 
defendant  gave  notice  of  trial  for  the  jury  sittings  com- 
mencing on  6th  January  prox.  On  12th  December  instant 
the  notice  of  discontinuance  was  served. 

It  was  strongly  argued  that  the  notice  of  trial  given  by 
the  defendant  was  of  as  great  effect  as  if  given  by  plaintiff, 
and  that,  therefore,  the  only  power  to  allow  a  discontinuance 
was  to  be  found  in  Rule  543. 

The  cases  are  collected  in  Snow's  Annual  Practice 
(1908),  vol.  1,  p.  330.  There  does  not  seem  to  be  any  awe 
similar  in  its  facts  to  the  present.  The  language  of  Rule 
430  (4)  could  not  be  wider  than  it  is. 

The  only  question,  therefore,  is,  what  terms  should  be 
imposed  on  making  the  order  asked  for  by  plaintiff?  It 
appears  that  the  plaintiff  is  a  citizen  of  the  United  States, 
(and,  as  such,  has  given  security  for  costs  and  paid  into 
Court  $200. 

While  the  defendant  in  October  was  journeying  to  Cali- 
fornia, he  was  served  with  process  in  an  action  begun  for 
this  same  claim  by  the  plaintiff  in  the  Court  at  Chicago. 
The  defendant  insists,  as  a  term  of  the  order,  that  plaintiff 
should  undertake  to  -abandon  that  action. 

The  reason  given  by  plaintiff  for  wishing  to  discontinue 
this  action  and  proceed  with  that  at  Chicago,  is  his  inability 
to  secure  the  services  of  solicitors  and  counsel  or  to  give 
further  security,  owing  to  a  change  in  his  financial  position. 
This,  it  is  contended,  is  not  an  adequate  reason,  and  refer- 
ence is  made  to  the  case  of  Sirdar  Ourdyal  Singh  v.  Rajah 
of  Faridkote,  [1894]  A.  C.  670,  where  it  was  said  by  the 
Judicial  Committee  that  in  all  personal  actions  the  Courts 
of  the  country  in  which  the  defendant  resides,  not  the  Courts 
of  the  country  where  the  action  arose,  ought  to  be  resorted 
to.  It  was  contended  that  the  plaintiff  adopted  this  course 
of  taking  action  against  defendant  in  the  country  of  his  resi- 
dence properly,  and  should  not  be  allowed  now  to  abandon 
the  forum  which  he  had  rightly  chosen,  and  resort  to  one  to 
which  the  defendant  is  not  subject,  and  which  only  acquired 
jurisdiction  by  the  fact  of  his  having  to  pass  through  on  his 


.way  to  California    (scee   per    Osier,    J. A.,    in    Murphy  v. 
Phcenix  Bridge  Co.,  19  P.  E.  at  p.  497). 

On  the  other  hand,  it  was  urged  that  plaintiff  is  willing 
to  pay  all  costs  of  this  action,  and  that,  as  there  is  no  power 
directly  to  prevent  him  from  proceeding  with  his  Chicago 
action,  this  Court  ought  not  to  do  this  indirectly  by  "re- 
quiring him  to  desist  from  any  other  action  as  a  term  of 
allowing  him  to  discontinue.  It  was  said  that  costs  are  in  all 
cases  considered  sufficient  indemnity  to  a  party  who  has 
been  unsuccessfully  attacked  (see  per  Bowen,  L.J.,  in  Quartz 
Hill  Gold  Mining  Co.  v.  Eyre,  11  Q.  B.  D.  at  p.  690). 
The  plaintiff  here  is  ready  and  willing  to  pay  all  costs  which 
defendant  is  entitled  to  recover,  and  this  is  all  that  the 
Court  can  call  on  him  to  do.  He  never  gave  notice  of  trial, 
and  so  Eule  543  has  no  application  unless  he  is  bound  by 
the  act  of  the  defendant,  and,  to  use  the  language  of  the 
late  Mr.  Justice  Kekewich  in  a  similar  case  of  De  Jong  v. 
United  Motor  Co.,  20  E.  P.  C.  472  (at  p.  473),  unless  "  the 
Court  will  hold  that  by  deliberately  doing  nothing  the  plain- 
tiff must  be  understood  to  have  done  something." 

It  seems  to  be  sufficiently  plain  that  the  term  asked  for 
should  not  be  granted.  "  The  right  to  resort  to  the  Courts 
for  the  redTess  of  wrongs  and  injuries  ought  not  to  be  in- 
terfered with  or  denied  except  in  very  clear  cases  and  with 
the  greatest  caution:"  per  Maclennan,  J. A.,  in  Great  Xorth 
West  Central  B.  W.  Co.  v.  Stevens,  18  P.  E.  392,  at 
p.  393.  This  principle,  as  applied  to  an  attempt  to  close 
the  doors  of  a  foreign  Court  to  a  citizen  of  that  country, 
seems  a  fortiori. 

_—  • 

The  plaintiff  may  therefore  have  leave  to  discontinue,  on 

payment  in  10  days  after  taxation  of  all  costs,  including 
those  of  this  motion,  and  consenting  at  once,  on  the  certifi- 
cate of  the  taxing  officer  being  issued,  to  payment  out  of  Court 
of  the1  money  paid  in  as  security,  or  so  much  thereof  as  may 
be  necessary  to  satisfy  the  certificate.  The  costs  of  getting 
the  money  out  of  Court  to  be  costs  in  the  action. 
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Clute,  J.  December  19th,  1907. 

TRIAL. 

WELLS  v.  CITY  OF  PORT  ARTHUR. 

Street  Railways — Injury  to  Person  Falling  from  Car — Fare 
Not  Demanded  by  Conductor — Willingness  to  Pay  Fare 
if  Demanded — status  as  Passenger — Duty  of  Conductor 
— Misconduct — Proximate  Cause  of  Fall— Avoidance  of 
Kick  Aimed  by  Conductor  at  Passenger — Responsibility 
of  Owners  of  Railway — Negligence — Contributory  Negli- 
gence. 

Action  for  damages  for  personal  injuries  sustained  by 
plaintiff,  owing,  as  he  alleged,  to  the  negligence  or  miscon- 
duct of  the  conductor  of  a  tram-car  operated  by  defendants, 
in  causing  him  to  fall  from  the  car. 

F.  R.  Morris,  Fort  William,  for  plaintiff. 
F.  H.  Keefer,  Port  Arthur,  fo.  defendants. 

Clute,  J. : — The  jury  was  struck  out  by  consent  of 
parties. 

On  13th  April,  1907,  the  plaintiff  was  injured  while 
riding  on  the  defendants'  railway  under  the  following  cir- 
cumstances. 

The  plaintiff  was  a  lineman  on  the  telephone  line  owned 
by  the  city  of  Fort  William,  and  was  returning  from  his 
work.  It  would  appear  that  an  arrangement  had  been  made 
whereby  workmen  in  the  employ  of  Fort  William  were  fur- 
nished tickets  at  reduced  rates,  and  such  tickets  had  pre- 
viously in  fact  been  furnished  to  the  plaintiff.  On  the 
occasion  in  question,  however^  he  had  no  ticket.  He  got  on 
the  car  in  Fort  William  that  afternoon,  with  the  intention 
of  riding  home  in  the  car,  which  passed  his  place.  He 
stated  that  he  had  been  allowed  by  conductors  on  previous 
occasions  to  ride  free ;  that  he  knew  the  conductor  well ;  that 
on  the  present  occasion  his  fare  was  not  demanded;  that  if 
it  had  been  demanded  he  would  have  paid  it.  As  the  car 
approached  his  home,  he  went  from  the  centre  of  the  car  to 
the  rear  platform,  or  vestibule,  as  it  is  called,  and  while 
there  he  and  the  conductor  got  into  a  friendly  scuffle.     It  is 
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uncertain  who  commenced  the  scuffle,  as  the  plaintiff  and 
the  conductor  contradict  each  other  on  this  point,  but  I  do 
not  think  it  material — it  was  of  very  little  importance,  and 
no  harm  was  done.  This  occurred  before  the  car  reached 
Prichard  street,  which  was  the  nearest  point  where  the  car 
stopped  before  reaching  the  plaintiff's  home,  and  where  he 
should  have  got  off  unless  he  intended  to  leave  the  car  while 
in  motion,  which,  however,  he  admitted  he  did.  He  had 
moved  out  to  the  steps  as  the  car  approached  Prichard  street, 
and  stepped  down  off  the  car  to  allow  a  lady  to  alight,  but 
not  with  the  intention  of  leaving  the  car.  He  then  stepped 
on  the  lower  step  of  the  car,  holding  on  by  both  hands — 
the  one  on  the  brass  rod  across  the  window  bar,  and  the  other 
on  the  back  of  the  platform.  As  the  car  was  approaching 
his  house,  the  conductor  said  to  him,  "Here  is  where  you 
get  off/'  and  made  a  motion  to  kick  the  plaintiff.  It  was 
done  in  fun  and  with  no  intention  of  touching  the  plaintiff. 
The  plaintiff  naturally  threw  his  body  back  to  avoid  the 
kick,  and  in  so  doing  his  feet  slipped  from  the  step,  he  still 
having  hold  of  the  rear  of  the  car,  his  other  hand  having 
loosened  from  the  brass  rod  across  the  window;  he  was  flung 
backwards  and  inwards  and  was  hit  by  the  trailer  and  re- 
ceived serious  injuries.  The  wheel  of  the  trailer  does  not 
appear  to  have  passed  across  his  arm ;  otherwise,  it  was  said, 
it  would  have  crushed  the  bone,  and  the  bone  was  not  broken. 
It  did,  however,  cut  the  large  muscles  of  the  right  arm,  and 
also  made  an  ugly  wound  near  the  rectum  about  1£  inches 
wide  and  2  inches  deep,  and  he  received  other  bruises  of  a 
less  serious  character.  He  was  knocked  senseless  and  taken 
to  the  hospital. 

The  only  medical  evidence  as  to  the  effect  and  extent  of 
these  injuries  was  that  of  the  doctor  called  by  the  plaintiff, 
who  stated  that  his  arm  at  present  was  of  very  little  use, 
and  he  did  not  think  he  would  recover  the -full  use  of  it; 
that  he  received  serious  injuries  in  his  back;  that  the  prin- 
cipal nerve  of  the  right  leg  was  injured  so  that  he  would  not 
have  full  control  of  his  leg,  nor  would  it  be  strong ;  that  he 
did  not  think  the  plaintiff  would  again  be  able  to  do  heavy 
work,  and  that  he  was  wholly  unfit  to  do  the  work  of  his 
former  position  as  lineman.  The  plaintiff  was  receiving  at 
that  time  $3  a  day. 

I  find  the  following  facts:  that  there  was  no  authority 
from  the  defendants  to  carry  the  plaintiff  free;  that  he  did 
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not  have,  on  the  occasion  in  question,  a  reduced  rate  ticket 
or  any  ticket;  that  he  intended  to  ride  as  a  passenger  on  the 
car,  and  did  not  intend  to  pay  for  his  ride  unless  he  was 
asked,  but  to  pay  if  he  was  asked;  that  the  conductor  did 
not  demand  his  ticket  or  pay  for  his  ride;  that  the  first 
scuffle  had  ceased  before  the  car  reached  Prichard  street; 
that  the  kick  was  made  thoughtlessly,  in  fun,  and  without 
any  intention  of  doing  the  plaintiff  harm ;  that  the  effect  of 
the  conductor  kicking  at  the  plaintiff,  while  he  was  in  the 
position  in  which  he  was,  was  the  immediate  cause  of  the 
accident  which  resulted  in  the  injuries  to  the  plaintiff  com- 
plained of,  by  causing  the  plaintiff  to  try  to  avoid  the  kick 
by  throwing  back  his  body,  thereby  causing  his  foot  to  slip 
from  the  step  of  the  platform  before  he  was  ready  to  alight 
I  find  further  that  the  plaintiff  had  intended  to  alight  from 
the  car  while  it  was  in  motion,  as  he  had  frequently  done 
before ;  that  the  car  was  going  slowly ;  that  he  fell  from  the 
steps  before  he  had  intended  jto  alight ;  and  that  the  acci- 
dent was  not  caused  by  the  plaintiff  attempting  to  alight 
while  the  car  was  in  motion,  but  the  immediate  cause  was 
that  while  the  car  was  in  motion  he  slipped  from  the  steps 
by  endeavouring  to  avoid  the  conductor's  kick. 

A  nonsuit  was  moved  for  by  Mr.  Keefer,  upon  the 
grounds:  (1)  that  the  injury  was  caused  by  an  act  of  the 
conductor  not  within  the  scope  of  his  employment;  (.2)  that 
in  any  event  the  plaintiff  was  guilty  of  contributory  negli- 
gence. 

The  first  question  is,  what  was  the  duty  which  the  de- 
fendants owed  to  the  plaintiff  under  the  circumstances  in 
this  case?  As  carriers  of  passengers  the  defendants  are  only 
responsible  for  negligence  or  breach  of  duty;  and  in  this 
respect  they  occupy  no  different  position  from  that  of  a  rail- 
way company:  Canadian  Pacific  E.  W.  Co.  v.  Chalifoux,  22 
S.  C.  E.  p.  731;  Eeadhead  v.  Midland  E.  W.  Co.,  L.  R.  2  Q. 
B.  412;  in  appeal,  L.  E.  4  Q.  B.  379.     .     . 

[Eeference  to  6  Cvc.  357,  536;  Beven  on  Negligence. 
2nd  ed.,  pp.  1154,  1155,  1158,  1159;  Great  Northern  R.  W. 
Co.  v.  Harrison,  10  Ex.  376 ;  Austin  v.  Great  Western  R-  W. 
Co.,  L.  E.  2  Q.  B.  442;  Foulkes  v.  Metropolitan  District 
E.  W.  Co.,  5  C.  P.  D.  157,  168.] 

In  the  present  case  I  do  not  think  the  plaintiff  can  1# 
treated  as  a  trespasser,  for,  although  he  was  quite  willin? 
to  ride  without  paying,  he  was  willing  to  pay  if  pay  were 
demanded. 
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In  McCann  v.  Sixth  Avenue  R.  W.  Co.,  117  N.  Y.  505, 
the  Court  of  Appeals  .  .  .  held  that  where  a  conductor 
of  a  street  car,  kicking  at  a  boy  trespassing  on  the  platform 
of  a  car,  caused  him  to  jump  off  the  car  and  fall  before 
another  car,  whereby  he  was  injured,  the  company  were 
liable. 

The  plaintiff  undoubtedly  intended  to  become  a  passenger 
on  this  car  and  to  pay  for  his  right  to  ride,  if  demanded, 
but  not  otherwise.  It  was  the  duty  of  the  conductor  to  de- 
mand his  fare  in  the  usual  way.  He  was  not  asked  why  he 
did  not  do  so.  It  may  have  been  forgetfulness;  it  may 
have  been  with  the  intention  of  allowing  the  plaintiff  to  ride 
free  of  charge.  There  was  no  evidence  of  collusion  or 
fraud  in  the  matter.  Taking  the  view  I  do,  that  the 
plaintiff  was  willing  to  pay  if  his  fare  was  demanded, 
I  think  he  was  a  passenger  on  the  car,  with  all  the  rights 
of  one  who  had  in  fact  paid  bis  fare,  and  he  was  entitled, 
therefore,  to  the  utmost  care  and  diligence  on  the  part  of  the 

defendants'  servants  to  carry  him  safely 

[Eeference  to  Coll  v.  Toronto  E.  W.  Co.,  25  A.  R.  55 ; 
Smith  v.  North  Metropolitan  Tramways  Co.,  7  Times  L.  R. 
459.] 

In  the  present  case  it  was  proved  that  it  was  part  of  the 
duty  of  conductors  to  see  people  get  on  or  off  the  car  safely. 
What  was  meant  by  this,  I  presume,  was  that  it  was  their 
duty  to  take  due  care  in  respect  of  passengers  getting  on  or 
off  the  cars.     .     .     . 

[Eeference  to  Coll  v.  Toronto  R.  W.  Co.,  supra;  Bayley 
v.  Manchester  R.  W.  Co.,  L.  R.  7  C.  P.  415.] 

The  defendants  .  .  .  urge  that  the  kick  given  by  the 
conductor  was  given  in  mere  caprice,  and  not  in  the  course 
of  his  employment.     .     .     . 

.  If  the  conductor  had  demanded  the  plaintiff's  ticket,  and 
he  had  refused  to  give  it,  or  to  pay  for  his  passage,  he  would 
not  have  been  entitled,  even  then,  to  have  kicked  the  plain- 
tiff off  the  car  while  in  motion ;  but,  if  he  desired  to  put  him 
off  the  car,  his  duty  would  have  been  to  stop  the  car,  and, 
without  using  more  force  than  was  necessary,  to  remove  the 
plaintiff.  He  would  have  had  no  right  to  kick  him  while 
acting  in  the  course  of  his  duty  in  putting  him  off  the  car. 
The  act  here  of  kicking  the  plaintiff  while  he  was  standing 
on  the  steps  was,  I  think,  a  direct  breach  of  duty,  which  was 
to  use  reasonable  care  when  passengers  were  alighting.     It 
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does  not  appear  to  me  to  be  any  answer  to  say  that  the 
plaintiff  had  no  business  to  attempt  to  get  off  the  car  while 
in  motion.  While  that  is  true,  it  still  remains  that  at  the 
moment  the  accident  occurred  he  was  not  getting  off,  and  he 
did  not  voluntarily  get  off.  It  was  the  wrongful  act  of  the 
defendants'  servant  which  caused  him  to  slip.     .     .    . 

[Reference  to  Boyle  &  Waghom's  Eailways  and  Canals, 
vol.  1,  p.  23;  Willis  v.  Belle  Ewart  Ice  Co.,  12  0.  L.  R.  526, 
8  0.  W.  R.  331;  Cunningham  v.  Graad  Trunk  R.  W.  Co., 
31  U.  C.  R.  350;  Blain  v.  Canadian  Pacific  R.  W.  Co.,  5 
0.  L.  R.  334,  2  0.  W.  R.  76;  Pounder  v.  North  Eastern 
R.  W.  Co.,  [1892]  1  Q.  B.  385,  [1894]  A.  C.  419;  Daniel 
v.  Metropolitan  R.  W.  Co.,  L.  R.  5  H.  L.  at  p.  55;  Read- 
head  v.  Midland  R.  W.  Co.,  L.  R.  2  Q.  B.  at  p.  421;  Austin 
v.  Great  North  Western  R.  W.  Co.,  L.  R.  2  Q.  B.  at  p.  445; 
Beven  on  Negligence,  2nd  ed.,  pp.  1211,  1212,  and  note,] 

Suppose  in  the  present  case  the  conductor  had*  been  aware 
that  another  person  was  about  to  assault  the  plaintiff  as  he 
was  alighting,  or  had  seen  him  in  the  act  of  so  doing,  it  can- 
not be  doubted,  I  think,  that  it  would  have  been  his  duty  to 
intervene  and  to  prevent  the  assault.  The  question  then  is: 
can  the  def  endants'  servant  do  that  which  it  is  his  duly  as  a 
servant  of  the  defendants  to  prevent  another  from  doing, 
and  not  render  the  defendants  liable  ?  It  was  strictly  within 
the  course  of  his  employment  to  take  due  care  in  respect  of 
passengers  getting  on  and  off  the  car.  In  the  present  case 
it,  indeed,  was  not  his  duty  to  assist  the  plaintiff  off,  but  it 
was  his  duty,  I  think,  as  an  officer  of  the  company,  to  re- 
frain from  doing  that  which  was  likely  to  cause  an  accident 
Was,  then,  his  act  of  kicking  the  plaintiff,  in  the  circum- 
stances, likely  to  cause  an  accident  in  his  alighting.  I  think 
it  was,  and  for  this  breach  of  duty  in  the  couxBe  of  his  em- 
ployment the  defendants  should  be  held  liable.     .    .    . 

[Reference  to  Wood  on  Railroads,  vol.  2,  sees.  313,  315; 
Spohn  v.  Missouri  Pacific  R.  R.  Co.,  87  Mo.  74;  Chicago, 
etc.,  R.  R.  Co.  v.  Flexman,  103  111.  546;  Stewart  v.  Brook- 
lyn R.  R.  Co.,  90  X.  Y.  580;  Pennsylvania  R,  R.  Co.  v. 
Vandiver,  42  Penn.  St.  365;  Weed  v.  Panama,  17  N.  Y. 
362;  Chamberlain  v.  Chandler,  3  Mason  (U.  S.)  242.] 

In  Nightingale  v.  Union  Colliery  Co.,  35  S.  C.  R.  65,  it 
was  held  that  in  the  absence  of  evidence  of  gross  negligence 
a  carrier  isrnot  liable  for  injuries  sustained  by  a  gratuitous 
passenger.     This  case  is  referred  to  by  Osier,  J.A.,  in  Ryck- 
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man  v.  Hamilton,  Grimsby,  and  Beamsville  Electric  R.  W. 
Co.,  10  0.  L.  E.  419,  425,  6  0.  W.  E.  271,  275,  where  he 
points  out  that  high  authority  is  not  wanting  to  the  contrary 
of  this  view,  and  where  numerous  cases  bearing  upon  the 
question  of  a  carrier's  liability  are  reviewed. 

In  the  present  case,  if  the  view  be  taken  that  he  was  a 
gratuitous  passenger,  I  think  the  act  of  the  conductor  was 
at  least  that  of  gross  negligence.  It  was  more.  It  was 
wilful,  in  the  sense  of  being  intentional,  and  was  an  act 
which,  I  think,  from  its,nature,  was  likely  to  cause  injury. 
Then  with  reference  to  the  question  of  contributory 
negligence.  It  may  be  said  that  it  was  carelessness  on  the 
part  of  the  plaintiff  to  stand  on  the  steps,  or  to  attempt  to 
get  off  while  the  car  was  in  motion.  To  this  it  seems  to  me 
to  be  sufficient  to  say  that  the  plaintiff  was  not  injured  by 
standing  on  the  steps:  see  Simpson  v.  Toronto  and  York 
Radial  E.  W.  Co.,  10  0.  W.  E.  33 ;  nor  was  he  in  the  act  of 
getting  off  the  car  while  in  motion.  That  did  not  cause  the 
accident.  The  proximate  cause  of  the  accident,  as  I  have 
already  found,  was  the  act  of  the  conductor. 

On  the  question  of  damages  the  defence  offered  no  evi- 
dence. I  find  that  the  plaintiff  was  permanently  injured, 
and  that  the  injury  materially  affects  his  earnings.  He  was 
in  receipt  of  $3  a  day ;  he  was  a  young  man  of  23.  Having 
regard  to  all  the  circumstances  of  the  case,  I  assess  damaged 
at  $2,000,  for  which  I  direct  judgment,  with  costs  of  the 
action. 


Brittox.  J.  December  19tii,  1907. 

TRIAL. 

OADIETTX  v.  ROULEAU. 

Husband  and  Wife — Pre-nupti/tl  Contract  in  Quebec — Law 
of  Quebec — Community  of  Property — Land  Situate  in 
Ontario — Will — Distribution  of  Proceeds  of  Sale — Heirs 
of  Wife — Heirs  of  Husband — Judgment  —  Petition  to 
Set  a&'.de — Referen ce — Costs. 

Petition  by  Amable  Pilon  and  others  to  set  aside  a  judg- 
ment and  to  establish  community  as  to  the  estates  of  the 
late  Barnabe  Cadieux  and  his  wife  Marguerite. 
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H.  W.  Lawlor,  Hawkesbury,  for  the  petitioners. 

C.   G.  O'Brian,  L'Orignal,  and  W.  S.  Hall,  I/Orignal, 
for  plaintiff  F.  X.  Cadieux. 

J.  Maxwell,  I/Orignal,  for  infants. 

E.  Proulx,  L'Orignal,  for  Sophie  Eouleau. 

Britton,  J.: — On  11th  February,  1850,  Barnabe  Cadi- 
eux and  Marguerite  Lacombe,  then  both  of  the  county  of 
Vaudreuil,  in  the  province  of  Quebec,  and  engaged  to  be 
married  each  to  the  other,  entered  into  a  pre-nuptial  contract 
in  notarial  form,  in  said  county.  This  contract  was  made  in 
the  French  language.    .    .    .    The  part  material    ...   is, 
in  the  translation,  in  the  following  words :     "  In  considera- 
tion of  their  mutual  lore  and  affection,  the  future  consorts 
hereby  equally  and  mutually  donate  each  to  the  other,  and 
to  the  survivor  of  them,  accepting,  all  the  movables  and  im- 
movables which  they  actually  possess  and  will  acquire  dur- 
ing said  intended  marriage,  even  as  propres,  which  shall  be 
found  to  belong  to  the  one  who  shall  die  first,  and  to  com- 
pose his  or  her  succession  at  time  of  his  or  her  death,  what- 
ever said  property  may  amount  to,  and  wherever  it  may  be 
situated,  said  gifts  to  be  enjoyed  by  the  survivor  in  usufruct 
only  during  his  or  her  life,  and  the  said  survivor  shall  not 
be  bound  to  give  security  therefor,  but  will  be  obliged  to 
cause  an  inventor}-  therefor  to  be  made,  and  at  the  extinc- 
tion of  the  said  usufruct  the  said  property,  movable  and  im- 
movable, to  return  and  to  become  the  property  of  heirs  and 
legal  representatives  of  the  said  future  consorts  according  to 
the  side  and  line  of  which  they  will  proceed.     .     .    .    The 
present  donation  is  made  on  condition  that  at  the'  death  of 
the  predeceased  there  be  none  of  their  children  living,  or  to 
be  born,  from  the  said  marriage ;  nevertheless  if,  there  being 
children,  they  happen  to  all  die  in  minority  or  before  being 
emancipated   by   marriage,   this   donation   shall   resume  its 
force  and  effect." 

Soon  after  the  contract  was  made,  the  intended  mar- 
riage was  duly  solemnized,  and  the  parties  went  to  the 
township  of  Alfred,  in  the  province  of  Ontario,  and  there 
made  their  homo  and  continued  there  to  reside.  Barnabe 
Cadieux  purchased  the  east  quarter  of  the  south  hall  of  13 
in  the  6th  concession  and  the  east  quarter  of  the  north  half 
of  13  in  the  7th  concession  of  Alfred.  50  acres  in  all. 


and  in  a  hospital  in  Montreal  for  treatment,  attended  before 
notaries  in  that  city  and  made  a  will,  a  translation  of  which 
was  produced.  In  it  the  testator  calls  his  wife  "  Edwidge." 
She  was  married  by  the  name  of  Marguerite.  So  far  as 
material,  the  will  is  as  follows:  "And  as  to  all  the  pro- 
perty, whether  movable  or  immovable,  which  I  may  leave 
at  the  time  of  my  death,  I  give  and  bequeath  the  enjoyment 
and  use  of  it  to  Dame  Edwidge  Lacombe,  my  dearly  beloved 
wife,  and  that  during  her  life  and  so  long  as  she  shall  re- 
main my  widow,  and  without  her  being  liable  to  make  any 
inventory  of  it,  or  to  give  security,  willing  and  intending 
that  such  enjoyment  shall  be  inalienable  and  tmseizable  for 
any  cause  or  reason  whatsoever,  the  said  enjoyment  being 
bequeathed  to  her  by  way  of  alimentary  allowance.  .  .  . 
And  as  to  the  corpus  of  my  said  property,  I  give  and  be- 
queath the  same  to  my  nephew  Francois  Xavier  Cadieux, 
son  of  Jean  Marie,  farmer,  residing  in  the  said  township  of 
Alfred.  ...  In  order  that  the  said  F.  X.  Cadieux  may 
sell  and  realize  the  property  of  my  succession  at  the  expira- 
tion of  the  said  usufruct,  and  employ  the  proceeds  (except- 
ing always  the  sum  of  $400,  which  he  may  keep  for  himself 
as  his  property)  in  pious  works  according  to  my  intention 
and  that  of  my  said  wife,  and  more  specially  for  the  work 
or  the  propagation  of  the  faith  in  the  distant  missions  of 
America." 

Bamabe  Cadieux  died  at  the  township  of  Alfred  on  13th 
April,  1881,  the  owner  of  the  land  above  mentioned,  leaving 
his  wife  him  surviving,  but  no  children  as  the  issue  of  said 
marriage. 

The  widow  remained  in  possession  and  enjoyment  of 
said  lands  until  her  death,  which  occurred  on  15th  July, 
1905.  She  did  not  marry  again,  and  she  died  intestate, 
leaving  no  children,  but  she  left  brothers  and  sisters  and 
the  descendants  of  other  brothers  and  sisters. 

On  2nd  February,  1906,  Francis  Xavier  Cadieux  com- 
menced an  action  in  the  High  Court  of  Justice,  asking: 
(1)  that  the  will  above  mentioned  of  Barnabe  Cadieux  be 
interpreted  and  the  trusts  declared;  (2)  that  the  land  be 
sold;  and  (3)  that  the  rights  and  interests  of  all  parties 
entitled  to  the  said  lands  be  ascertained  and  declared. 

That  action  came  on  for  trial  at  I/Orignal  on  4th  April, 
1906,  before  Teetzel,  J.,  and  judgment  was  then  and  there 
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given  as  follows:  (1)  that  the  gift  of  the  proceeds  of  the 
sale  of  lands  or  real  property  in  Ontario  for  pious  works 
or  for  the  benefit  of  the  distant  missions  of  America  is  void; 
(2)  that  the  plaintiff  F.  X.  Cadieux  was  entitled  to  the  sum 
of  $400  out  of  the  proceeds  of  the  sale  of  the  lands  in  the 
pleadings  mentioned,  but  that  he  should  not  be  allowed  any 
remuneration  as  trustee  under  the  said  will;  (3)  that  ex- 
cept as  to  the  $400  Barnabe  Cadieux  died  intestate;  (4)  that 
there  be  a  sale  of  the  lands,  and  the  usual  reference    .    .    .; 

(5)  that  Sophie  Rouleau  continue  to  represent  the  adult 
heirs-aWaw  of  Barnabe  Cadieux,  deceased,  throughout  the 
proceedings  in  the  Master's  office,  and  that  the  official  guar- 
dian do  continue  to  represent  the  infant  heirs-at-law;  and 

(6)  that  costs  of  all  the  parties  up  to  and  including  the 
trial  of  the  action  be  taxed  and  paid  out  of  the  proceeds  of 
the  land,  and  that  further  directions  and  costs  of  the  refer- 
ence be  reserved.  * 

The  judgment  was  carried  into  the  Master's  office,  the 
lands  were  sold,  and  the  Master  made  his  report  on  8th 
May,  1906,  shewing  that  the  lands  were  sold  at  auction  on 
28th  April,  1906,  to  one  Xavier  Leduc  for  $2,500,  and  that 
the  sale  was  properly  conducted. 

On  6th  March,  1907,  Amable  Pilon  and  6  others,  heirs- 
at-law  of  Edwidge  Cadieux,  filed  in  the  Court  a  petition 
praying  that  the  judgment  be  set  aside,  and  that  the  parties 
to  the  petition  might  be  declared  entitled  to  share  in  the  dis- 
tribution of  the  estate,  etc. 

On  16th  May,  1907,  the  matter  of  this  petition  came  up 
in  Court  at  Toronto  before  Teeteel,  J.,  when  the  following 
order  was  made:   (1)   that  the  petition  be  set  down  to  be 
heard  at  the  next  sittings  of  the  Court  at  I/Orignal;  (2) 
that  Amable  Pilon  be  appointed  to  represent  the  heirs-at- 
law  and  next  of  kin  of  Edwin  Cadieux  for  the  purpose? 
of  the  petition,  and  that  the  heirs-at-law  and  next  of  kin 
should  be  bound  by  any  order  made  on  the  hearing  of  the 
petition;  (3)  that  upon  the  hearing  of  the  petition  Amable 
Pilon  and  the  parties  to  this  action  be  at  liberty  to  adduce 
such  evidence  as  they  may  be  advised  in  support  of  and  in 
answer  to  the  petition;  (4)  that  the  plaintiff  and  defendants 
be  at  liberty  to  file  and  serve  a  special  answer  to  the  peti- 
tion   .     .     .;  (5)  that  the  cost  of  the  hearing  of  the  peti- 
tion and  of  that  application  should  be  disposed  of  by  the 
Judge  hearing  the  petition. 
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On  28th  June,  1907,  the  plaintiff  F.  X.  Cadieux  filed  a 
special  answer  to  the  petition,  denying  the  charge  of  wrong- 
ful concealment,  alleging  good  faith,  etc.,  and  setting  up, 
amongst  other  things:  (1)  that  at  the  moist  the  ante-nuptial 
contract  referred  to  rendered  the  consorts  liable  to  account 
to  each  other  for  the  proceeds  of  any  real  estate  they  or 
either  of  them  may  have  acquired  in  this  province;  (2)  that 
Barnabe  Cadieux  was  not  incapable  of  making  a  will,  and 
under  the  alleged  contract  his  share  in  the  assets  of  the 
community  would  be  governed  and  determined  by  his  will; 
(3)  that  to  carry  out  the  contract  as  to  property  in  this 
province  it  is  necessary  that  the  estate  of  the  consorts  should 
both  be  administered;  (4)  that  the  petitioners'  proceedings 
are  defective  by  reason^  of  no  personal  representative  of 
either  Barnabe  Cadieux  or  Edwidge  Cadieux  having  been 
appointed;  (5)  that  in  1873  Barnabe  Cadieux  became  the 
owner  of  the  easterly  33$  acres  of  the  north  half  of  lot  13 
in  the  6th  concession  of  Alfred,  and  entered  into  possession 
of  that  land;  (6)  that  on  14th  June,  1880,  Marguerite  Ca- 
dieux obtained  what  purported  to  be  a  conveyance  of  said 
last  mentioned  land  or  of  some  interest  therein  from  one 
John  Whyte,  an  assignee  in  insolvency  of  one  of  the  grantors 
named  in  the  conveyance  to  Barnabe  Cadieux;  (7)  that 
after  the  death  of  Barnabe  Cadieux,  to  wit,  on  29£fo  August, 
1899,  Edwidge  Cadieux  conveyed  the  33$  acres  to  her  grand- 
nephew,  one  Wilfrid  Pressault,  for  the  expressed  considera- 
tion of  $200,  and  that  Pressault  is  now  in  possession  of  said 
land;  (8)  that  the  value  of  said  33$  acres  is  about  $2,000, 
and  that  in  taking  the  accounts  on  the  footing  of  the  pre- 
nuptial  contract  Edwidge  Cadieux  should  be-  charged  with 
the  real  value  of  the  said  parcel  of  land  so  taken  by  her  out 
of  the  assets  of  the  community;  and  finally  Francois  Xavier 
Cadieux  asks  the  direction  of  the  Court  as  to  bringing  an 
action  against  Wilfrid  Pressault  for  the  recovery  of  the  33$ 
acres  of  which  he  is  now  in  possession.     .     .     . 

I  find  the  facts  as  to  the  pre-nuptial  contract  to  be  as 
above  set  forth.  The  parties  then  had  their  domicile  in  the 
province  of  Quebec,  and  in  that  province,  as  stated,  and  on 
11th  February,  1850,  the  contract  was  duly  entered  into; 
but  their  removal  to  Ontario,  their  deaths  at  the  respective 
dates  mentioned  and  without  issue,  are  all  correctly  stated. 

I  find  that  Barnabe  Cadieux  made  his  last  will  and  testa- 
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ment  in  the  province  of  Quebec  on  26th  September,  1876, 
and  that  Marguerite  Cadieux  died  intestate. 

The  pre-nuptial  contract  is  valid  between  the  heirs  and 
legal  representatives  of  Barnabe  Cadieux  and  Marguerite 
Cadieux,  and  enforceable  as  to  all  the  property,  real  and 
personal,  owned  by  them  during  their  marriage,  whether 
such  property  be  situate  in  Ontario  or  Quebec. 

Taillifer  v.  Taillifer,  21  0.  E.  337,  is  express  authority 
upon  this  point.  In  the  present  case,  as  in  the  one  cited, 
the  contract  was  entered  into  before  two  notaries  for  the 
province  of  Quebec.  "  The  evidence  respecting  the  law  of 
that  country  shews  that  it  is  a  good  and  valid  contract  ac- 
cording to  such  laws."     .     .     . 

Upon  the  facts,  the  case  cited  is  entirely  in  point.  There 
was  no  wrongful  concealment  on  the  part  of  F.  X.  Cadieux, 
no  fraudulent  attempt  to  get  the  better  of  the  heirs  of  Mar- 
guerite Cadieux. 

There  was  no  fraud  on  the  part  of  Marguerite  Cadieui 
in  making  the  conveyance  of  the  33J  acres  to  Wilfrid  Pres- 
sault.  So  far  as  can  be  determined  from  the  mere  fact  of 
the  form  of  the  conveyance  and  Pressault  going  into  posses- 
sion and  continuing  to  hold  the  land,  I  am  of  opinion  that 
Marguerite  Cadieux  supposed  she  owned  the  property,  hav- 
ing purchased  it  from  Whyte  .  .  .  and  that  for  some 
reason  she  sold  it  or  sold  some  interest  in  it  for  $200. 
There  certainly  is  no  evidence  of  any  moral  fraud,  and  legal 
fraud  cannot  be  imputed  from  the  mere  fact  of  her  selling 
whatever  interest  in  the  land  she  did  sell  to  Pressault  for 
$200.  The  evidence  establishes  that  these  33J  acres  are 
now  worth  $1,200.  It  is  not  shewn  with  any  certainty  that 
they  were  worth  so  much  in  1899,  but  they  were  in  fact 
worth  more  than  $200.  Marguerite  Cadieux  received  the 
$200,  and  as  against  her  heirs  this  sum  must  he  brought  in, 
and  they  must  be  charged  with  the  amount. 

Pressault  is  not  a  party  to  this  action,  nor  has  he  been 
brought  in  by  the  petitioners. 

I  give  no  direction  to  F.  X.  Cadieux  as  to  any  action  or 
other  proceeding  against  Pressault.  By  the  abstract  of  title 
to  the  33J  acres,  which  was  proved  without  objection,  it  ap- 
pears that  Pressault  has  given  two  mortgages  upon  the  pro- 
perty, which  mortgages  appear  to  stand  against  any  interest 
he  has  in  it. 
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I  do  not  assume  to  deal  in  any  way  with  the  33$  acres 
of  land,  but  simply  with  the  $200  which  came  to  the  hands 
of  Marguerite  Cadieux. 

The  judgment  of  Teetzel,  J.,  in  regard  to  the  will  of 
Barnabe  Cadieux  stands,  and  subject  to  that,  and  subject  to 
the  $400  in  favour  of  the  plaintiff  F.  X.  Cadieux,  mentioned 
in  that  judgment^  the  heirs-at^law  of  Barnabe  Cadieux  are 
entitled  to  one-half  of  $2,500,  being  the  proceeds  of  Barnabe 
Cadieux's  lands  under  the  judgment,  and  also  to  one-half 
of  the  amount  of  the  interest  in  the  33$  acres  sold  by  Mar- 
guerite Cadieux,  and  the  heirs  of  Marguerite  are  entitled  to 
the  remaining  half,  less  the  $200.  .  .  .  The  petitioners' 
costs  and  the  coets  of  all  parties  on  the  application  for  the 
order  for  trial  and  of  the  trial  and  hearing  of  the  petition 
and  of  the  reference  to  be  taxed  and  paid  out  of  the  money 
in  Court. 

The  action  and  the  petition  must  now  be  referred  to  the 
local  Master  at  I/Orignal  to  ascertain  the  names  and  resi- 
dences of  the  parties  who  are  entitled  to  claim  as  heirs-at- 
law  of  Barnabe  Cadieux  and  Marguerite  Cadieux,  otherwise 
called  Edwidge  Cadieux,  respectively,  and  to  tax  costs. 

The  amounts  to  go  to  the  heirs-at-law  of  Barnabe  Ca- 
dieux and  Marguerite  Cadieux  respectively  are  to  be  found 
as  follows:  the  proceeds  of  the  farm  sold  under  the  judg- 
ment in  the  action $2,500 

The  sum  charged  against  Marguerite  Cadieux   200 


$2,700 


Deduct  the  costs,  and  divide  balance  into  two  equal  parts. 
From  Barnabe's  part  deduct  $400  payable  to  F.  X.  Cadieux 
under  the  judgment,  and  distribute  the  balance  amongst  the 
heirs  of  Barnabe  Cadieux.  From  the  part  payable  to  the 
heirs  of  Marguerite  Cadieux  deduct  the  $200  received  by  her 
in  her  lifetime,  and  distribute  the  balance  amongst  the  heirs 
of  Marguerite  Cadieux. 

The  money  in  Court  to  be  paid  out  in  accordance  with 
the  report  of  the  local  Master. 
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Riddell,  J.  December  20th,  190?. 

TRIAL. 

TEMISKAMING   AND   NORTHERN  ONTARIO  RAIL- 
WAY COMMISSION  v.  ALPHA  MINING  CO. 

RIGHT  OF  WAY  MINING  CO.  v.  LA  ROSE  MINING 

CO. 

Mines   and  Minerals — Railway — Right   of   Way — Encroach- 
m  ent — Statu  tes — Trespass — Dam  ages. 

Actions  for  damages  for  encroaching  upon  and  taking 
away  valuable  mineral  from  under  the  land  occupied  by  the 
plaintiffs'  railway  as  "right  of  way." 

The  facts  out  of  which  the  litigation  arose  are  set  out  in 
La  Rose  Mining  Co.  v.  Temiskaming  and  Northern  Ontario 
Railway  Commission,  9  0.  W.  R.  513,  10  O.  W.  R.  516. 

D.  E.  Thomson,  K.C.,  and  A.  W.  Fraser,  K.C.,  for  plain- 
tiffs. 

G.  H.  Watson,  K.C.,  and  J.  B.  Holden,  for  defendants. 

Riddell,  J. :  .  .  .  It  is  admitted  that  the  ease  above 
cited  concludes  the  defendants  from  claiming  any  right  to 
act  in  the  way  complained  of  (as  it  is  admitted  they  have 
done),  and  the  only  question  is  as  to  the  right  of  the  plain- 
tiffs. My  brother  Mabee  expressed  an  opinion  that  the  Act 
0  Edw. 'VI  I.  ch.  12  was  conclusive,  and  I  agree  with  him. 

There  can  be  no  question  upon  the  evidence  that  before 
any  discover}'  of  mineral  by  La  Rose  or  McMartin,  the  loca- 
tion of  the  railway  and  90-foot  "right  of  way"  had  been 
fixed  at  precisely  the  present  position,  and  that  the  Com- 
mission was  then  and  continuously  thereafter  in  open,  pub- 
lic, and  notorious  possession. 

The  Act  referred  to,  6  Edw.  VII.  ch.  12,  sec.  2,  provides 
that  the  order  in  council  of  24th  January,  1906,  did  at  and 
from  the  passing  of  the  Act  2  Edw.  VII.  ch.  9,  i.e.,  the  l?th 
March,  1902,  vest  in  the  Commission  the  fee  simple  in  these 
lands  "  and  all  mines  and  minerals  being  or  lying  in  or  un- 
der the  said  lands  and  all  mining  rights  therein  and  thereto 
absolutely,  freed  from  all  claims  and1  demands  of  every  na- 
ture whatsoever  in  respect  of  or  arising  from  any  lease  or 


granted."  In  the  face  of  this  express  statutory  provisi< 
it  is  quite  useless  to  advance  arguments,  however  ingenic 
(and  those  of  counsel  were  ingenious),  based  upon  the  p. 
visions  of  general  Acts  such  as  the  Railway  Act,  Mines  A 
etc.  All  technical  difficulties  urged  are  got  rid  of  by  t 
present  shape  of  the  record. 

The  plaintiffs  have  made  out  their  caae,  and   are  e 
titled  to  judgment,  with  costs,  for  the  amount  agreed  upo 


Clute,  J.  December  20th,  190 

TRIAL. 

ROBERTS  v.  TOWN  OF  PORT  ARTHUR. 

Municipal  Corporation  —  Sewer  —  0 verflow — Flooding  Pr» 
mises  of  Householder — Construction  of  Sewer — Insuf) 
ciency — Heavy  Rainfall — Responsibility  of  Municipalit 
— Damages. 

Action  for  damages  for  injury  done  to  plaintiffs'  pre 
mises  by  flooding. 

W.  D.  B.  Turville,  Port  Arthur,  for  plaintiffs. 
F.  EL  Keefer,  Port  Arthur,  for  defendants. 

Clute,  J.: — The  plaintiffs  are  lessees  of  part  of  lot  No 
11  situate  at  the  north-east  corner  of  Wilson  and  Cumber 
land  streets  in  the  city  of  Port  Arthur,  and  carry  on  the 
business  of  wholesale  fruit  merchants  therein. 

On  15th  July,  1907,  the  plaintiffs'  cellar  was  flooded 
from  the  defendants'  sewer  drain,  causing  damage  to  the 
plaintiffs.  It  is  charged  that  this  damage  was  owing  to  the 
,  defendants'  negligence:  (1)  in  constructing  a  number  of 
catch  basins  for  surface  water  and  turning  it  into  the  sani- 
tary sewer;  (2)  in  the  negligent  construction  of  their  sewer- 
age system,  inasmuch  as  they  failed  to  provide  a  storm 
sewer  for  the  surface  water,  and  in  emptying  two  drain 
pipes  of  larger  dimensions  into  an  outlet  of  a  smaller  size, 
thereby  overtaxing  the  capacity  of  the  sewer,  and  causing 
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the  sewerage  and  other  commodities  thus  accumulated  to 
find  an  outlet  into  the  plaintiff s'  cellar;  (3)  in  not  properly 
flushing  the  sewer;  (4)  in  not  furnishing  traps  or  flaps  at 
the  connection  of  the  plaintiffs'  cellar  with  the  city  sever, 
which,  it  is  alleged,  it  was  their  duty  to  do,  inasmuch  as  they 
attempted  to  drain  a  larger  pipe  into  the  smaller,  an  insuffi- 
cient outlet  with  a  minimum  fall. 

The  plaintiffs'  allegations  are  denied  by  the  defendant*, 
and  they  further  plead1  that  the  storm  which  caused  the  in- 
jury was  practically  a  cloud  burst,  being  unusually  heavy 
and  lasting  about  10  hours  without  interruption;  that  the 
defendants  passed  a  by-law,  which  was  enforced  on  15th 
July,  which  required  that  all  Ci  private  sewers  and  drains, 
stable  yards,  timber,  or  wood  drains,  may  be  connected  with 
the  storm  sewers,  and  cellar  drains  may  be  connected  with 
the  sanitary  sewers,  but  all  such  connections  shall  be  made 
according  to  the  rules  and  regulations  prescribed  and  ac- 
cording to  the  direction  of  the  engineer,  and  all  such  con- 
nections shall  be  made  at  the  owner's  risk  in  case  of  water 
backing  up;"  .  .  .  that  the  drain  in  question  was  one 
in  which  no  requisition  was  made  to  the  city  for  sewerage 
connection;  that  the  plaintiffs  had  not  provided  the  back 
pressure  valve,  as  required  by  by-law  Xo.  705,  passed  on 
16th  May,  1904,  paragraph  84,  which  provides  that  "'  proper 
check  valves  or  mechanical  back  water  traps  shall  be  placed 
on  all  cellar  drains,  in  addition  to  the  water  seal  trap,  where 
there  is  any  possible  danger  of  flooding  from  the  sewer  or 
from  the  rain  water  leaders.  It  is  recommended  that  they 
be  placed  on  all  drains  where  the  bottom  of  the  cellar  or 
basement  is  less  than  two  feet  above  the  top  of  the  street 
sewer." 

The  defendants  further  charge  that  the  plaintiffs  ne- 
glected to  comply  with  this  by-law  or  have  such  protection, 
and  that  it  was  by  their  own  negligence  that  damage  was 
caused. 

I  find  the  facts  to  be  as  follows.  The  building  on  pre- 
mises in  question  was  removed  from  the  lake-front  and 
placed  at  the  south-east  corner  of  Cumberland  and  Wilson 
streets  in  1900,  and  at  the  same  time  a  connection  was  made 
with  the  city  sewer  or  drain,  which  at  that  time  commenced 
at  Cumberland  street  and  continued  down  Wilson  street  into 
the  bay.  I*  find  that  at  the  time  this  connection  was  made 
there  existed  a  resolution  of  the  council  that  "  in  future  no 


council  and  all  connections  must  De  maae  unaer  i-ne  airee- 
tion  of  the  town  engineer,  at  the  parties'  expense."  I  find 
further  that,  as  a  matter  of  fact,  this  resolution  was  never 
acted  upon;  that  there  never  wa6  a  resolution  of  the  council 
in  regard  to  connections  made  with  the  drain  down,  at  all 
events,  to  1903;  that  the  practice  was  that  the  property 
owners  desiring  connections  had  the  drains  dug;  and  that 
the  city  had  an  oversight  of  what  was  done  by  their  engineer. 
There  was  no  direct  evidence  as  to  what  took  place  in  con- 
necting the  premises  in  question  with  the  Wilson  street 
drain,  but  from  the  general  practice,  and  from  the  evidence, 
I  infer,  and  find,  that  the  usual  practice  was  followed,  and 
that  the  connection  was  made  with  the  assent  and  approval 
of  the  city  authorities. 

It  does  not  appear  that  the  by-laws  above  mentioned  ever 
came  to  the  notice  or  knowledge  of  the  plaintiffs  or  their 
landlord.  After  1903  the  sewerage  system  of  the  city  was 
considerably  extended,  and  drains  were  constructed  connect- 
ing with  the  14-inch  drain  on  Wilson  street,  at  the  corner  of 
Wilson  and  Cumberland,  of  much  greater  capacity  than  the 
14-inch  drain.  One  expert  said  that  the  drains  thus  empty- 
ing into  the  14-inch  drain  were  more  than  7  times  the  capa- 
city of  the  14-inch  drain.  At  all  events,  the  drains  so  con- 
nected were  more  than  double  its  capacity.  It  was  ex- 
plained by  the  city  engineer  that  the  system  of  storm  drains 
had  been  put  in  since  1903,  largely  covering  the  area  of  the 
sanitary  drains.  Be  admitted,  however,  that  when  these 
became  stopped  up,  the  catch  basins  would  overflow  and  so 
increase  the  drain  on  Wilson  street.  The  Wilson  street 
drain  had  originally  been  constructed  15  inches,  but  in  the 
year  1904,  250  feet  of  drain  in  the  water  being  the  outlet 
of  the  Wilson  street  drain  was  taken  up,  and  the  14-inch 
drain  put  down  in  its  pla«e,  with  a  grade  of  one  to  500  feet 
The  grade  of  the  drains  emptying  into  Wilson  street  was 
very  much  higher. 

It  was  established  beyond  all  doubt  that  the  Wilson  street 
drain  was  not  sufficient  to  carry  off  the  water  which  emptied 
into  it,  in  case  of  heavy  rains,  and,  on  the  occasion  in  ques- 
tion, it  was  shewn  that  one  Benson,  a  witness,  having  occa- 
sion to  go  into  the  man-hole  of  this  drain,  saw  that  it  was 
flooded  and  incapable  of  carrying  away  the  water  and  that 
it  flooded  another  cellar  on  the  same  occasion. 
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The  evidence  satisfied  me,  and  I  find  as  a  fact,  that  the 
overflow  into  the  plaintiffs'  cellar  was  from  the  Wilson  street 
drain,  and  that  it  was  caused  by  the  increased  quantity  of 
water  emptying  into  it  from  the  other  drains,  which  had 
been  constructed  by  the  defendants  since  1904,  and  which 
it  was  incapable  of  discharging. 

Part  of  the  cost  of  the  Wilson  street  drain  was  levied 
upon  the  property  in  question  by  a  frontage  tax. 

It  is  further  shewn  in  evidence  that  the  traps  directed 
to  be  put  in  by  the  city  did  not  prevent  the  overflow  of  the 
drain  in  case  of  storms,  as  it  was  shewn  that  on  the  same 
occasion  another  cellar  was  flooded  where  the  trap  had  been 
put  in.  The  fall  from  the  premises  in  question  to  the  city 
drain  was  3£  feet,  so  that  by-law  No.  705  would  not  apply, 
as  they  were  recommended  only  where  the  bottom  of  the 
cellar  or  basement  is  less  than  2  feet  from  the  top  street 
sewer. 

On  the  day  in  question  the  rainfall  to  7  o'clock  was 
67-100  of  an  inch  and  from  7  to  10  was  1  80-100.  The 
/evidence  shewed  that  while  the  rain  on  the  occasion  in 
question  was  a  heavy  rainfall,  it  was  not  unusual,  as  in 
1903  and  1905  there  had  been  heavier  rainfalls  within  the  i 

same  length  of  time.  I 

I  think  this  case  is  distinguishable  from  Faulkner  v.  | 
City  of  Ottawa,  10  O.  W.  E.  807,  both  as  to  the  quantity  of  | 
the  rainfall  and  in  the  fact  that  after  the  construction  of  the 
15-inch  drain  on  Wilson  street,  the  outlet  of  that  drain  was  | 
reduced  to  14  inches,  and  there  were  other  sewers  or  sub- 
sidiary drains  led  into  it,  and  that,  owing  to  the  additional 
quantity  of  water  led  into  it  by  these  drains,  the  discharge 
was  insufficient. 

I  find  the  defendants  guilty  of  negligence  in  thus  con- 
ducting into  their  drain  a  quantity  of  water  which  it  was 
incapable  of  discharging,  and  that  this  negligence  was  the 
direct  cause  of  flooding  the  plaintiffs'  cellar,  causing  the 
damage  complained  of. 

I  direct  judgment  for  the  plaintiffs,  with  a  reference  to 
ascertain  the  amount  of  damages,  and  that  judgment  be  en- 
tered for  the  amount  so  found,  with  costs  of  action  and  of 
the  reference.  Counsel  having  agreed  to  name  a  referee, 
if  this  is  not  done  before  the  judgment  issues,  I  will  name 
a  referee  on  application. 


Meredith,  C.J.  May  2nd,  1907. 

Divisional  Court.  June  11th,  1907. 

weekly  court, 
divisional  court. 

Re  WYNN  AND  VILLAGE  OF  WESTON. 

Municipal  Corporations — Local  Option  By-law — Approval  of 
Electors — Voters'  Lists  —  Persons  Entitled  to  Vote — 
Polling  Places  —  Statutory  Declarations  of  Secrecy — 
Municipal  Act,  1908,  sets.  848,  868. 

Motion  to  quash  a  local  option  by-law. 

J.  Haverson,  K.C.,  for  the  applicant. 

H.  E.  Irwin,  K.C.,  for  the  village  corporation. 

Meredith,  C.J.,  held  that,  on  a  proper  interpretation 
of  sec.  348  of  the  Consolidated  Municipal  Act,  1903,  the 
clerk  of  the  municipality  was  justified  in  treating  as  in- 
cluded in  the  list  of  voters  therein  referred  to,  persons  found 
by  the  County  Court  Judge,  upon  revising  the  voters'  list 
of  the  municipality,  to  be  entitled  to  vote. 

Also,  that  the  provisions  of  sec.  36  of  the  Act,  requir- 
ing a  statutory  declaration  of  secrecy  to  be  made  by  every 
officer  and  clerk  authorized  to  attend  at  a  polling  place,  is 
directory  only,  and  that  the  failure  of  the  officers  to  comply 
with   its  requirements  does  not  invalidate  the  election. 

Also,  that  it  is  competent  for  the  council  not  to  hold  a 
poll  in  each  subdivision  of  the  municipality,  if  thought  ex- 
pedient. 

An  appeal  from  this  decision  was  dismissed  by  a  Divi- 
sional Court  (Mulock,  C.J.,  Anglin,  J.,  Kiddell,  J.) 
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Meredith,  C.J.  December  20th,  1907. 

CHAMBERS. 

SWITZER  v.  SWITZEB. 

Particulars — Statement  of  Defence — Action  for  Alimony- 
Defence  Alleging  Adultery  of  Wife — Times  and  Places. 

•   Appeal  by  plaintiff  from  order  of  Master  in  Chamber^ 
ante  949. 

G.  H.  Kilmer,  for  plaintiff. 
W.  E.  Middleton,  for  defendant. 

Meredith,  C.J.,  dismissed  the  appeal  with  costs  to  de- 
fendant in  any  event. 


Eiddell,  J.  December  21st,  1907. 

CHAMBERS. 

MULLIN  v.  PROVINCIAL  CONSTRUCTION  CO. 

Execution — Stay  pending  Appeal  to  Divisional  Court — Ride 
821 — "Judge  of  Court  Appealed  to" — Trial  Judge— 
High  Court  —  Counterclaim — Grounds  of  Appeal — Re- 
moval of  Stay  as  to  Part — Costs. 

Motion  by  the  plaintiff  under  Rule  827  (2)  for  an  order 
directing  that  execution  upon  his  judgment  against  the  de- 
fendants should  not  be  stayed,  notwithstanding  the  setting 
down  of  an  appeal  by  the  defendants  from  that  judgment 
to  a  Divisional  Court. 

J.  H.  Denton,  for  plaintiff. 

H.  D.  Gamble,  for  defendants. 

Riddell,  J. : — This  was  an  action  tried  before  me  at  the 
non-jury  sittings  at  Toronto.  The  plaintiff  claimed  the  price 
of  a  quantity  of  sand  delivered  from  his  pit  and  received 
by  the  defendants.  The  defendants  alleged  that  the  sand 
delivered  was  inferior  to  what  the  plaintiff  had  represented 


the  plaintiff  entered  the  office  of  the  defendants  .  .  and 
upset  and  threw  the  office  into  confusion,  throwing  on  the 
floor  the  office  books  of  account  of  the  defendant  company, 
and  abusing  and  otherwise  annoying  the  employees  and  ser- 
vants of  the  company;''  and  for  this  they  claimed  $200. 

At  the  trial  I  found  the  facts  against  the  defendants  .  . 
and  directed  judgment  to  be  entered  for  the  plaintiff  upon 
his  claim  for  $738.75.  The  defendants  were  not  ready  to 
go  on  with  the  trial  of  their  counterclaim,  by  reason  of 
the  absence  of  a  material  witness,  and  I  gave  them  the  option 
of  withdrawing  the  counterclaim  and  bringing  a  new  action 
or  of  adjourning  the  trial  of  the  counterclaim:  they  ac- 
cepted the  latter  alternative.  The  counterclaim  has  not  yet 
been  tried,  neither  party  being  at  fault  respecting  the  delay. 

I  refused  to  stay  the  issue  of  the  judgment  until  the 
trial  of  the  counterclaim.  Upon  the  same  day  judgment 
was  entered  and  execution  issued  and  placed  in  the  hands  of 
the  sheriff  of  Toronto.  The  defendants  served  notice  of 
motion  to  a  Divisional  Court,  claiming  $214.50  for  damages 
for  breach  by  the  plaintiff  of  his  contract  as  to  the  quality 
of  the  sand;  and  thereupon  applied  for  a  fiat  on  12th  De- 
cember. A  fiat  was  granted  to  set  down  the  appeal,  and  (no 
doubt  per  incuriam)  also  to  stay  the  execution.  Eule  828 
provides  that  upon  an  appellant  becoming  entitled,  by  set- 
ting down  an  appeal  to  the  Divisional  Court,  to  a  stay  of 
execution,  d  fiat  may  issue  staying  the  execution  in  the 
hands  of  the  sheriff.  This  fiat  cannot,  however,  issue  under 
this  Eule  unless  and  until  the  appellant  has  become  entitled 
to  a  stay,  which  at  the  time  of  the  application  he  was  not. 
The  appeal  is  set  down. 

A  motion  is  now  made  by  the  plaintiff,  under  Kule  827 
(2),  for  an  order  that  the  execution  shall  not  be  stayed,  not- 
withstanding the  setting  down  of  the  appeal.  This  motion 
is  in  no  way  an  appeal  from  the  fiat;  but  is  a  motion  rendered 
necessary,  as  it  is  contended,  by  the  stay  automatically  effected 
by  the  setting  down  of  the  appeal. 

It  is  objected  that  I  am  not  "  a  Judge  "  of  "  the  Court 
appealed  to" — it  being  contended  that  the  appeal  is  to  a 
Divisional  Court,  and  that  under  sec.  70  (2)  of  the  Ontario 
Judicature  Act  I  am  precluded  from  sitting  in  a  Divisional 
Court  upon  this  appeal.    I  have  had  the  opportunity  of  con- 
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suiting  with,  a  number  of  my  brethren,  and  I  am  clear  that 
the  objection  is  without  foundation.  Section  68  of  the 
Act  provides  that  the  King's  Bench,  Chancery,  Common 
Pleas,  and  Exchequer  Divisions  shall  not  sit  as  such  Divi- 
sions; and  there  shall  be  no  Divisional  Courts  of  any  of  these 
Divisions;  but  the  Divisional  Courts  shall  be  Divisional  Courts 
of  the  High  Court  An  appeal  is  taken  to  "a  Divisional 
Court  of  the  High,  Court  or  to  the  Court  of  Appeal:"  Bules 
782,  783 :  and  where  to  a  Divisional  Court,  it  is  really  to  the 
High  Court.  When  Kule  827  (1)  or  (2)  speaks  of  "  the  Court 
appealed  to,"  the  rdistinction  is  indicated  between  the  Court 
of  Appeal  and  the  High  Court — not  between  certain  mem- 
bers of  the  High  Court  and  other  members  of  the  same 
Court  The  objection  is  overruled.  In  my  judgment, 
motions  of  this  kind  are  generally  best  made  before  the 
Judge  who  tried  the  action,  and  who  should  be  most  con- 
versant with  the  facts.  As  to  that,  however,  much  may  he 
said  on  both  sides. 

As  to  the  merits,  I  should  not  think  of  staying  the  execu- 
tion until  the  trial  of  the  counterclaim,  even  if  it  be  seriously 
intended  to  proceed  with  a  claim  that  cannot  be  expected  to 
result  in  a  substantial  verdict.  The  counterclaim  is,  in  my 
view,  in  any  event,  one  which  should  not  have  been  joined 
with  the  action.  Many  cases  are  cited  in  Holmested  and 
Langton,  pp.  459-461,  where  just  such  counterclaims  were 
held  not  capable  of  being  conveniently  tried  in  the  action. 
There  is  no  suggestion  that  the  plaintiff  is  not  a  man  of  sub- 
stance, or  that,  if  a  verdict  were  obtained  upon  the  counter- 
claim, there  would  be  any  danger  of  its  not  being  paid. 

As  to  the  claim,  it  will  be  noted  that  the  sole  ground  of 
appeal  is  that  the  defendants  should  have  been  allowed  dam- 
ages (which  they  fix  at  $214.50)  for  breach  of  warranty. 
There  is  no  appeal  against  the  remainder  ($738.75,  less 
$214.50,  equals  $524.25),  and  no  ground  is  alleged  why  this 
should  not  be  paid.  The  execution  should  not  be  stayed 
as  respects     .     .     .     $524.25. 

In  respect  of  the  $214.50,  it  must  be  kept  in  mind  that 
"the  general  rule  and  the  right  of  the  appellant  is  that, 
save  in  the  excepted  cases,  proceedings  below  are  stayed 
upon  the  appeal  being  perfected;  ...  a  proper  case 
must  be  made  out  for  allowing  the  respondent  to  enforce 
what  has  not  yet  become  a  final  judgment,  the  appeal  being 
a  step  in  the  cause :  Centaur  Cycle  Co.  v.  Hill,  4  0.  L.  R.  at  p. 
95,  1  0.  W.  E.  377,  401.     All  that  is  shewn  here  is  the  belief 


by  the  plaintiff  that  the  defendants  have  no  defence  to  the 
action,  and  that  their  present  appeal  is  merely  for  the  pur- 
pose of  delay,  added  to  the  affidavit  of  the  plaintiffs  solicitor 
that  the  plainltiff  has  expressed  considerable  amxiety  as 
to  the  financial  ability  of  the  defendants  to  pay  the  claim, 
and  the  solicitor's  own  belief  that  the  defendants'  appeal  is 
to  delay  the  plaintiff  and  obtain  some  time  to  raise  the  money. 
There  is  no  suggestion  that  by  staying  the  execution  the 
plaintiff  will  probably  lose  his  claim;  and  no  facts  are  set 
out  from  which  such  an  inference  can  be  drawn.  On  the 
present  material,  I  do  not  think  that  the  motion  can  succeed 
to  the  full  extent;  but  I  reserve  leave  to  the  plaintiff  to  move 
again  in  case  facts  come  to  his  notice  indicating  danger 
to  his  claim. 

As  to  the  costs  to  which  the  plaintiff  is  entitled  under 
the  judgment,  I  understand  that  the  execution  does  not  cover 
them;  so  that  there  will  be  a  sum  against  which  to  draw  for 
cofets  which  may  be  awarded  to  the  defendants  by  an  appel- 
late Court. 

The  order  will  be  that  the  stay  effected  by  the  setting 
down  of  the  appeal  be  removed,  to  the  amount  of  $524,25, 
unless  the  defendants  pay  that  sum  to  the  plaintiff's  solicitor 
upon  the  judgment  on  or  before  26th  December,  1907. 

Costs  of  this  motion,  if  the  pending  appeal  be  proceeded 
with,  to  the  plaintiff  in  the  appeal;  if  the  appeal  be  not 
proceeded  with,  to  the  plaintiff  in  any  event.  The  principle 
upon  which  I  proceed  is  that,  as  the  plaintiff  has  succeeded 
in  part,  he  should  not  pay  costs  in  any  event;  and  if  the 
appeal  is  simply  for  time,  or  if  it  turn  out  to  be  ineffectual, 
the  plaintiff  should  be  paid  his  costs. 


Teetzel,  J.  December  21st,  1907. 

WEEKLY  COURT. 

Re  CAFFERTY. 

Will  —  Construction — Devise — Determination  of  Nature  of 
Estate — Summary  Application — Rule  9S8 — Scope  of. 

Motion  by  Cecilia  Cafferty,  a  daughter  and  devisee  under 
the  will  of  Michael  Cafferty,  who  died  in  1873,  for  an  order 
under  Rule  938  declaring  the  true  construction  of  the  will. 

W.  M.  Douglas,  K.C.,  for  the  applicant. 
J.  E.  Jones,  for  the  respondents. 


. 
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Teetzel,  J. : — The  applicant  is  a  devisee  under  the  will, 
and  the  question  is  whether  she  takes  a  fee  simple  or  a  fee 
tail  or  a  fee  simple  with  an  executory  devise  over,  or 
whether  in  any  case,  under  the  terms  of  the  will,  she  bas 
during  her  lifetime  an  absolute  power  to  sell. 

The  executors  made  a  conveyance  of  the  lands  to  her, 
so  far  as  they  had  power  to  do  under  the  will. 

The  will,  inter  alia,  provided  that  if  the  applicant  should 
die  without  lawful  issue,  any  of  the  devised  property  then 
remaining  should  go  to  her  sister  Mary  Ann  Cafferty,  if 
she  survived,  or  to  her  lawful  issue,  and  that  if  both  daugh- 
ters should  die  without  issue,  the  property  should  go  to  the 
Boman  Catholic  Episcopal  Corporation  of  the  Diocese  of 
Toronto. 

Mary  Ann  Cafferty  has  since  died,  leaving  a  husband  and 
one  daughter. 

The  only  parties  served  with  notice  of  the  application  are 
John  and  Mattie  Tobin  (the  husband  and  daughter  of  Man- 
Ann  Cafferty)  and  the  Koman  Catholic  Episcopal  Corpora- 
tion, and  they  and  the  applicant  are  the  only  persons  inter- 
ested in  the  application. 

Objection  was  taken  by  counsel  for  the  Tobins  that  the 
question  cannot  be  disposed  of  under  Rule  938,  citing  In  re 
Davies,  38  Ch.  D.  210;  Re  Martin,  8  0.  L.  R.  638,  4  0.  W. 
R.  429;  In  re  Newman's  Trusts,  29  L.  R.  Ir.  9. 

1  am  of  opinion  that  the  objection  must  prevail.  Adopt- 
ing the  language  of  Street,  J.,  in  Re  Martin,  supra,  the  ques- 
tion propounded  is  one  with  which  the  executors  have  noth- 
ing to  do,  and  does  not  in  any  way  relate  to  the  administra- 
tion of  the  estate. 

In  re  Davies,  supra,  decided  that  under  the  English 
Rules  (which,  so  far  as  affects  an  application  like  this,  are, 
I  think,  as  comprehensive  as  our  own  Rules  938  and  $39) 
there  is  jurisdiction  to  determine  such  questions  only  as  be- 
fore the  existence  of  the  Rules  could  have  been  determined 
under  a  judgment  for  the  administration  of  an  estate  or 
execution  of  a  trust,  and  consequently  that  there  is  no  juris- 
diction upon  an  originating  summons  to  decide  a  question 
arising  between  legal  devisees  under  a  will. 

See  also  In  re  Royle,  43  Ch.  D.  18;  Re  McDougall,  8  0. 
L.  R.  640,  4  0.  W.  R.  428. 

The  costs  of  the  respondents  will  be  costs  in  the  cause, 
to' them  only,  in  any  other  proceeding  which  the  applicant 
may  be  advised  to  adopt. 


Eiddell,  J.  December  21st,  1907. 

TRIAL. 

McKIM  v.  COBALT-NEPIGON  SYNDICATE. 

Contract  —  Advertising — Construction  of  Contract — Moneys 
Expended  by  Advertising  Agent — Breach  of  Contract- 
Loss  erf  Profit — Damages — Services  —  Remuneration — 
Quantum  Meruit — Evidence — Credibility  of  Witnesses — 
Evasion  in  Taking  Oath — Entire  Contract — Failure  in 
Part — Termination  of  Contract — Refusal  to  Pay. 

Action  to  recover  money  paid  out  by  plaintiff  for  defend- 
ants in  pursuance  of  an  advertising  contract,  and  profits 
which  plaintiff  would  have  made  if  defendants  had  carried 
out  the  contract.  Counterclaim  by  defendants  against  plain- 
tiff for  damages. 

C.  P.  Smith,  for  plaintiff. 

J.  Bicknell,  K.C.,  for  defendants. 

Riddell,  J.: — While  there  are  several  questions  of  law 
involved,  the  chief  question  is  one  of  fact,  depending  upon 
the  relative  credit  to  be  given  to  the  witnesses.  The  chief 
witness  for  the  defence  was  detected  by  the  clerk  of  the 
Court  kissing  his  thumb  instead  of  the  book,  and  was  by 
him  required  to  take  the  oath  properly.  Sometimes  there  is 
an  objection  taken  by  witnesses  on  sanitary  grounds  to  kiss- 
ing the  book,  and  such  objections  are  deserving  of  all  atten- 
tion and  respect  But  the  present  was  not  a  case  of  that 
kind.  This  witness,  upon  being  detected  and  challenged, 
kissed  the  book  with  alacrity.  This  is  not  the  only  reason 
for  preferring  to  the  evidence  of  this  witness  that  of  those 
called  for  the  plaintiff.  From  their  conduct  and  demeanour 
I  am  convinced  that  the  facts  of  the  case,  where  in  dispute, 
are  substantially  as  given  by  the  employees  of  the  plaintiff. 

On  14th  December,  1906,  the  manager  of  the  defendants 
(the  witness  Campbell)  and  Somerset,  Toronto  manager  for 
the  plaintiff,  met  at  Campbell's  room  at  a  hotel.  Campbell 
handed  Somerset  a  copy  of  an  advertisement  and  a  list  of 
papers  in  which  he  wished  the  advertisement  inserted.  The 
plaintiff's  business  is  that  of  advertising  agent.  And  then 
and  there  it  was  agreed  that  the  plaintiff  should  at  once 
proceed  to  have  this  advertisement  inserted  in  the  papers 
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named,  receiving  a  down  payment  of  $1,000,  and  be  paid 
from  time  to  time  further  sums  as  he  might  require  them. 
The  $1,000  was  paid  over,  and  Somerset  at  once  set  to  work  to 
carry  out  his  contract  Some  of  the  papers  could  not  be 
reached,  owing  to  the  defendants  not  giving  orders  in  time 
to  reach  them  by  mail.  But  Somerset  found  that  it  would 
require  a  very  large  sum  to  have  the  advertisements  inserted, 
and  on  15th  December  he  required  the  defendants  to  ad- 
vance $7,100  more  to  enable  the  plaintiff  to  take  advantage 
of  all  cash  discounts;  and  said  that  the  defendants  would  be 
asked  to  settle  for  the  balance  only  when  all  accounts  were 
got  in.  This  was  on  Saturday.  On  the  same  day  the  plain- 
tiff received  a  letter  from  the  defendants  saying  that  the 
request  for  $7,100  was  not  in  accordance  with  the  agreement, 
but  that  the  plaintiff  would  receive  a  cheque  in  full  on  Wed- 
nesday. The  plaintiff  at  once  replied,  saying  that  he  under- 
stood the  arrangement  was  that  the  defendants  "  were  willing 
to  pay  any  further  amount  needed,"  and  asked  for  a  cheque 
for  $7,100  on  Monday  before  3  p.m.  Somerset  on  the  same 
day  saw  Campbell  and  told  him  what  the  agreement  had  been 
according  to  his  view.  Campbell  controverted  this,  but  fin- 
ally promised  to  send  a  cheque  before  3  p.m.  on  Monday. 
No  answer  to  the  plaintiff's  letter  was  sent  till  Monday, 
when  the  defendants  informed  the  plaintiff  that  they  were 
going  to  transfer  their  account  to  another  firm,  and  on  the 
same  day  a  letter  was  sent  to  the  plaintiff  by  the  solicitors 
for  the  defendants  threatening  to  hold  the  plaintiff  respon- 
sible for  damages  for  omitting  to  insert  the  advertisement 
in  certain  papers.  The  letter  further  insisted  that  the  con- 
tract was  for  the  defendants  to  pay  $1,000  in  advance  ana  the 
remainder  when  proof  was  furnished  of  the  insertion  of  the 
advertisements.  Upon  the  receipt  of  this  letter  Somerset 
again  saw  Campbell  and  told  him  that  he  could  not  go  on 
with  the  contract  unless  payments  were  made  as  had  been 
agreed  upon.  Campbell  refused,  and  accordingly  Somerset 
cancelled  all  advertisements. 

The  plaintiff  now  sues  for  the  amount  of  money  paid  out 
and  to  be  paid  out  by  him,  as  well  as  loss  of  the  profits 
he  would  have  made  if  the  defendants  had  carried  out  their 
agreement;  the  defendants  counterclaim  for  damages. 

Upon  the  facts  set  out,  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  recover. 


real  agreement  should  be  accepted — but  I  am  unable  to  give 
credence  to  the  evidence,  and  I  am  satisfied  that  the  agree- 
ment was  as  set  out  by  the  witnesses  for  the  plaintiff,  com- 
ing to  this  conclusion  largely  upon  the  demeanour  of  the  wit- 
nesses. 

Then  it  is  said  that  this  is  an  entire  contract,  and 
that  if  the  plaintiff  failed  to  procure  the  insertion  of  the 
advertisement  in  even  one  newspaper,  he  must  fail,  citing 
Appleby  v.  Myers,  L.  R.  2  C.  P.  651,  and  King  v.  Low,  3 
0.  L.  R.  234.  I  do  not  think  that  the  contract  was  that 
the  plaintiff  was  necessarily  to  procure  the  insertion  of  the 
advertisement  in  all  the  papers  named;  but  I  think  that  he 
had  fulfilled  all  his  part  of  the  contract  when  he  had  done 
all  that  was  reasonably  possible,  in  the  usual  course  of  busi- 
ness, toward  having  the  advertisements  so  inserted.  .  Any 
other  construction  would  be,  in  my  view,  quite  contrary  to 
what  the  parties  intended,  and  would  be  absurd  from  a 
business  point  of  view. 

Then  it  is  said  that  the  refusal  by  Campbell  to  pay  as 
agreed  was  not  such  an  act  as  to  authorize  the  plaintiff  to 
put  an  end  to  the  contract.  Mersieyi  Steel  and  Iron  Co.  v. 
Naylor,  9  App.  Cas.  434,  and  Midland  R.  W.  Co.  v.  Ontario 
Rolling  Mills,  10  A.  R.  677,  were  relied  upon.  These 
were  cases  in  which  a  purchaser  had  refused  to  pay  for  an 
instalment  of  goods,  and,  as  is  pointed  out  in  Midland  R.  W. 
Co.  v.  Ontario  Rolling  Mills,  at  p.  685 :  "  The  rule  of  law  is 
stated  by  Lord  Coleridge  in  his  judgment  in  Freeth  v. 
Burr,  L.  R.  9  C.  P.  208.  '  In  cases  of  this  sort/  he  said, 
*  when  the  question  is,  whether  the  one  party  is  set  free  by 
the  action  of  the  other,,  the  real  matter  for  consideration  is, 
whether  the  acts  or  conduct  of  the  one  do  or  do  not  amount 
to  an  intimation  of  an  intention  to  abandon  and  altogether 
to  refuse  the  performance  of  the  contract/  This  statement 
of  the  law  has  been  expressly  adopted  as  correct  by  the 
Court  of  Appeal  in  Mersey  Steel  and  Iron  Co.  v.  Naylor, 
9  Q.  B.  D.  648,  and  by  the  House  of  Lords  in  the  same 
case,  9  App.  Cas.  434,  while  both  of  those  appellate  Courts 
differed  from  Lord  Coleridge,  before  whom  the  action  had 
been  tried,  in  the  application  of  the  rule  to  the  facts. "  The 
whole  difficulty  is  in  determining  whether  the  acts  amount 
to  an  intimation  of  an  intention  to  abandon  the  contract, 
or,  as  it  is  put  by  Patterson,  J.A.,  at  p.  686 :  "  Did  the  de- 
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f endants  intimate  an  intention  to  abandon  and  altogether 
refuse  performance  of  their  part  of  the  contract  ?"  No  such 
difficulty  arises  here.  The  defendants  expressly  refused 
to  do  that  which  they  had  promised  to  do;  in  such  a  case  the 
law  seems  to  be  clear.  "  Whenever  one  of.  the  parties  to  a 
special  contract  not  under  seal  has  in,  an  unqualified  manner 
refused  to  perform  his  side  of  the  contract  ...  the 
other  party  has  thereupon  a  right  to  elect  to  treat  it  aa  re- 
scinded, and  may,  on  so  electing,  immediately  sue  on  a  quan- 
tum meruit  for  anything  which  he  has  done  under  it  before 
the  rescission:"  Sm.  L.C.,  vol.  2,  p.  19.  And  that  the  re- 
fusal to  pay  money  as  agreed  is  such  a  refusal  is  shewn 
by  many  cases.  It  will  be  necessary  to  refer  only  to  tie 
judgment  of  Lord  Blackburn  in  Mersey  Steel  and  Iron  Co.  v. 
Nayilor,  9  App.  Cas.  at  p.  442. 

The  plaintiff  is  entitled  to  the  amount  of  money  paid  or 
to  be  paid  by  him,  and  also  to  a  reasonable  sum  for  ser- 
vices rendered.  The  amount  paid  and  to  be  paid  is  $3,231.22, 
and,  deducting  the  amount  paid  by  defendants,  $1,000,  the 
balance  is  $2,231.22.  A  reasonable  sum  by  way  of  quantum 
meruit  for  services  rendered  would  be  $500,  in  all  $2,731.22, 
for  which  sum  and  interest  judgment  will  be  directed  to  be 
entered  with  costs.  The  counterclaim  will  be  dismissed  with 
costs.    It  is  not  a  case  for  a  stay. 

If  it  be  considered  that  the  plaintiff  is  entitled  to  the 
amount  of  profit  he  would  have  made,  the  amount  would  be 
much  larger  than  $500. 
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TRIAL. 

CANADIAN  PACIFIC  R.  W.  CO.  v.  FALLS  POWER  CO. 

Injunction — Electric  Poles  and  Wires — Placing  in  Public 
Highway  of  Town — Dangerous  Proximity  to  Poles  and 
Wires  already  in  Position — Leakage  of  Current — Com- 
mercial Necessity — Approval  of  Town  Council — Power 
and  Authority — Statutes — Interference  with  Property  of 
other  Electric  Companies. 

Action  for  an  injunction  to  restrain  the  defendants  from 
erecting  and  maintaining  poles  and  stringing  and  main- 
taining wires  along  the  east  side  of  Hellems  avenue,  in  the 
town  of  Welland.  See  ante  983.  The  Bell  Telephone  Co. 
were  added  at  the  trial  as  plaintiffs. 

) 

E.  D.  Armour,  K.C.,  and  Angus  MacMurchy,  for  the 
original  plaintiffs. 

E.  H.  Ambrose,  Hamilton,  for  the  Bell  Telephone  Co. 

W.  E.  Middleton,  for  defendants. 

Riddell,  J.: — This  case  furnishes  an  example  of  the* 
speed  with  which  a  case  may  be  disposed  of  if  the  parties 
really  desire  it  and  if  there  are  no  difficult  facts  requiring 
prolonged  inquiry.  Tbe  questions  for  decision  arose  about 
two  weeks  ago  in  the  town  of  Welland. 

VOL.  X.  O.W.R.  HO.  32 — 76 
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Several  years  ago  the  Bell  Telephone  Company,  incor- 
porated under  43  Vict.  ch.  67  (D.),  introduced  their  system 
into  that  town,  and  strung  wires  upon  poles  erected  by  them 
upon  several  of  the  streets,  amongst  them  Hellems  avenue. 
This  they  had  the  right  to  do  without  the  consent  of  the 
town:  City  of  Toronto  v.  Bell  Telephone  Co.,  [1905]  A.  C. 
52. 

The  Canadian  Pacific  Eailway  Company,  incorporated 
by  44  Vict.  ch.  1  (D.),  are  by  sec.  16  of  that  Act  authorized 
to  construct  and  maintain  a  line  of  telegraph  connected  with 
the  line  along  their  railway,  and  use  this  for  commercial 
purposes.  At  least  as  early  as  1887  they  had  constructed  a 
line  of  telegraph  so  connected  which  ran  through  Welland, 
and,  amongst  other  streets,  on  Hellems  avenue.  This  was 
and  is  one  of  the  main  channels  of  communication  between 
Toronto,  Buffalo,  and  Detroit  No  question  is  raised  by 
the  defendants  as  to  the  right  of  these  two  companies  to  nfle 
the  streets  as  they  have  done. 

For  convenience  the  two  companies  have  been  and  are 
using  each  other's  poles  on  the  east  Bide  of  Hellems  avenue. 
At  the  point  in  question  in  this  action  the  poles  belong  to 
the  Canadian  Pacific  Railway  Company;  they  each  have  4 
cross  arms,  the  upper  two  carrying  4  wires  each  of  the  Cana- 
dian Pacific  and  the  lower  two  the  Bell  Telephone  Com- 
pany's wires,  10  and  4  respectively — the  poles  being  about 
38  ft.  6  in.  high  out  of  the  ground. 

About  two  weeks  ago  the  defendant  company,  a  company 
buying  power  and  distributing  it,  having  received  permission 
from  the  town  (by-law  244)  to  erect  and  place  a  transmis- 
sion line  along  and  over  the  streets  of  Welland,  began  a  line 
of  poles  along  the  east  side  of  Hellems  avenue  as  far  as 
Grove  street,  along  which  street  it  was  intended  to  turn  east 
to  another  street  running  south.  The  intention  was  to  run 
two  sets  of  wires,  the  upper  carrying  12,000  volts  and  the 
lower  2,200  volts,  either  being  admittedly  a  dangerous  cur- 
rent. In  doing  so  they  erected  two  poles  about  53  feet  high, 
having  three  gains  cut  therein  for  cross  arms,  and  these 
poles  actually  touch  the  wires  of  the  plaintiffs. 

An  interim  injunction  was  applied  for  by  the  Canadian 
Pacific  Railway  Company,  and  granted  by  the  Chancellor; 
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this  I  continued  on  5th  December,  upon  terms  that  the 
parties  should  proceed  to  trial  in  a  week  (ante  983).  The 
case  accordingly  came  before  me  for  trial  at  the  non-jury 
Court  at  Toronto  on  the  12th  inst.  At  the  trial  the  Bell 
Telephone  Company  were  added  as  parties  plaintiffs. 

A  very  considerable  quantity  of  evidence  was  given  on 
either  side;  and,  upon  such  of  the  evidence  as  recommends 
itself  to  me,  I  find  that  even  if  the  construction  go  no 
fuither,  the  poles  as  they  stand  will  almost  certainly  cause 
a  leakage  of  the  current  in  some  of  the  wires  of  both  plain- 
tiff companies,  and  will,  therefore,  be  a  substantial  injury 
to  the  plaintiffs.  This  may  not  be  continuous,  but  will 
almost  certainly  happen  whenever  the  poles  become  moist 
by  rain,  etc.  Nor  can  the  poles  be  so  placed  in  their  pre- 
sent sockets,  or  between  the  wires  of  the  plaintiffs,  as  that 
in  case  of  wind  the  poles  will  not  touch  some  of  the  wires, 
and  if  the  wind  is  accompanied  by  rain  there  will  result 
substantially  interference  with  the  business  of  the  plaintiffs. 

I  find  further  that,  it  being  necessary  for  linemen  of  the 
defendants  from  time  to  time  to  ascend  these  poles  (about 
once  a  month  is  suggested  by  the  superintendent  of  opera- 
tions, Houston),  it  is  to  be  anticipated  that  these  workmen 
will  or  may  (quite  unintentionally)  interfere  with  the  wires 
of  the  plaintiffs  and  cause  the  plaintiffs  serious  injury. 

But  these  are  of  comparative  insignificance,  in  my  view, 
compared  with  the  serious  danger  of  damage  to  the  plant  of 
the  plaintiffs,  and  still  more  of  death  or  injury  to  their  em- 
ployees and  to  the  public,  the  customers  of  the  telephone 
company. 

The  actual  construction  proposed  by  the  defendants  is 
satisfactory  enough,  the  wire  is  intended  to  be  good,  and 
the  insulators  as  good  as  are  in  actual  commercial  use.  But, 
however  good  these  may  be,  the  high  voltage  current  will 
from  time  to  time — e.g.,  in  a  driving  rain — leak  and  find  its 
way  to  the  wires  of  the  plaintiffs  with  more  or  less  disas- 
trous results. 

Wire  which  has  passed  the  tests  of  the  manufacturer  and 
which  is  apparently  sound  in  all  respects  has  broken  many 
times,  and  other  causes  are  suggested  for  wires  falling;  such 
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an  occurrence  is  one  that  must  be  expected  as  at  least  pos- 
sible. So  much  is  this  the  case  that  hundreds  of  thousands 
of  dollars  are  being  spent  in  the  adjoining  republic  in  pro- 
viding safeguards  against  the  effect  of  such  an  accident  If 
the  wire  carrying  such  a  current  were  to  fall,  in  an  instant 
immense  damage  might — almost  certainly  would — be  done  to 
the  property  of  the  plaintiffs,  and  many  lives  might  be 
sacrificed — lives  of  employee  or  customer.  Moreover,  as 
soon  as  the  wires  are  strung  and  the  current  turned  on,  it 
will  be  dangerous  to  the  lives  of  employees  of  the  plaintiffs 
engaged  on  the  poles,  and  just  such  an  accident  will  be 
likely  to  occur  as  was  the  subject  of  the  action  of  Randall  v. 
Ottawa  Electric  Co.,  6  0.  L.  R.  619,  2  0.  W.  R.  1022,  34 
S.  C.  R.  698. 

I  know  it  is  not  unusual  to  scoff  at  the  likelihood  of 
such  a  calamity;  and  those  who  desire  to  guard  against  it 
are  called  alarmists,  especially  by  those  who  would  be  called 
upon  to  spend  money.  In  my  humble  judgment,  one  of  the 
worst  features  of  our  modern  Canadian  civilization  (I  do 
not  say  anything  of  other  countries)  is  the  too  common  dis- 
regard of  precaution  against  danger  to  human  life  and  limb 
— and  I  have  no  doubt  that  if  any  one  had  in  advance  of  the 
44  accidents  "  which  horrified  the  country  during  the  summer 
just  past,  raised  his  voice  against  the  practices  which  re- 
sulted in  these  tragedies,  his  warning  would  have  been 
laughed  at,  and  "  crank "  would  have  been  the  mildest 
epithet  fastened  on  him.  The  plaintiffs,  nevertheless,  have 
a  right  to  see  that  their  employees  and  their  customers  shall 
not  be  placed  in  peril  of  their  lives.  It  must  be  obvious,  too, 
that  custom  would  be  quickly  lost,  if  the  customer,  actual 
or  intended,  were  to  know  that  at  any  time  a  live  wire  might 
fall  upon  that  of  the  company  and  death  and  destruction 
follow. 

"  Commercial  necessity  "  is  pleaded  by  the  officers  of  the 
defendants  for  this  course.  "  Commercial  necessity "  not 
uncommonly  is  synonymous  with  "financial  parsimony ,'— 
and  it  plainly  is  so  in  this  case.  An  expenditure  of  not 
more  than  $2,500 — I  should  judge  much  less — would  insure 
a  perfectly  safe  method  of  construction  under  ground. 

But  it  is  said  that  the  construction  has  been  approved 
by  the  town  council,  and  that  the  town  council  is  the  final 


town  council  is  a  statutory  body,  having  duties  denned  by  the 
legislature,  and  no  one  may  interfere  if  the  limits'  of  such 
duty  be  not  transgressed.  If  the  law  be  as  contended,  though 
it  give  the  council  of  Welland  the  right  to  direct  a  construc- 
tion which  may  result  in  death  anywhere  within  a  radius  of 
50  miles  or  more,  the  responsibility  is  cast  upon  the  council, 
and  the  Court  cannot  divest  it  of  that  responsibility.  One 
might  venture  with  some  confidence  to  say  that  such  a  direc- 
tion could  not  have  been  given  with  a  full  appreciation  of 
the  possible  consequences;  and  probably  all  will  agree  that 
the  safeguarding  of  human  life  is  of  more  importance  than 
the  beauty  of  the  streets;  but,  if  the  legislature  has  made 
the  council  the  final  judge,  all  must  submit.  Before,  how- 
ever, such  a  far-reaching  claim  can  be  allowed,  there  must 
be  the  clearest  expression  of  intention  by  the  legislature  in 
that  sense.  Into  this  we  must  now  inquire.  In^Bell  Tele- 
phone Co.  v.  Belleville  Electric  Light  Co.,  12  0.  R.  571,  the 
facts  were  that  the  telephone  company  had  erected  their 
poles  upon  the  streets  of  Belleville,  and  two  years  there- 
after the  Belleville  Electric  Co.  erected  theirs.  The  plain- 
tiffs, alleging  that,  the  defendant's  wires  were  placed  so  near 
to  their  own  that  it  was  dangerous  when  the  instruments 
were  working  or  in  electric  storms,  brought  their  action. 
The  defendants  contended  that  they  had  placed  their  poles 
where  they  had  been  directed  by  the  city  engineer,  but  the 
Court  held  that  the  "  city  council  had  not  the  right  to  destroy 
or  prejudice  the  privilege  they  had  already  granted  the  plain- 
tiffs :"  p.  581.  I  do  not  think  that  there  can  be  any  differ- 
ence in  principle  whether  the  "privilege"  of  the  plaintiffs 
were  granted  by  the  municipality  or  by  the  Dominion  of 
Canada — and  I  think  the  judgment  of  the  Court  would  have 
been  the  same  had-  the  Court  considered  this  privilege  a 
statutory  one  rather  than  as  granted  by  the  city. 

It  is  contended,  however,  that  the  legislature  has,  by  the 
statute  of  1906,  6  Edw.  VII.  ch.  34,  sec.  20,  given  this 
power  to  the  municipality.  That  section  amends  sec.  559  of 
the  Consolidated  Municipal  Act,  1903,  so  as  to  make  sec. 
559  read  thus:  "By-laws  may  be  passed  by  the  councils  of 
the  municipalities,  and  for  the  purposes  in  this  section  re- 
spectively mentioned,  that  is  to  say:  ....  By  the 
councils   of   cities,   towns,   and   villages     ....     4.  For 
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permitting  and  regulating  the  erection  and  maintenance  of 
electric  light,  power,  telegraph,  and  telephone  poles  and 
wires  upon  the  highways  or  elsewhere  within  the  limits  of 
the  municipality/'  This  is  the  same  as  the  corresponding 
sub-section  in  the  Act  of  1903,  except  that  the  word  "  power" 
is  introduced  by  the  amendment  of  1906. 

The  legislation  in  force  at  the  time  of  the  Belleville  de- 
cision was  46  Vict.  (0.)  ch.  18,  sec.  496  (47),  whereby  the 
power  was  given  certain  municipalities  to  pass  by-laws  "  for 
regulating  the  erection  and  maintenance  of  telegraph  and 
telephone  poles  and  wires  within  their  limits/'  This  was 
consolidated  as  E.  S.  0.  1887  ch.  184,  sec.  496  (39) :  the  Act 
of  1891,  54  Vict.  ch.  42,  sec.  21,  introduced  the  words  "  elec- 
tric light v  before  the  word  "  telegraph ;"  the  amended  section 
goes  forward  into  the  revision  of  1892,  55  Vict.  ch.  42,  as  sec. 
496  (39);  in  the  K.  S.  O.  1897  appears  a&  sec.  559  (4)  of  ch. 
223;  and  in  3  Edw.  VII.  ch.  19,  as  559  (4).  It  is  argued 
that  the  amendment  of  1906  gives  a  power  to  the  munici- 
pality which  did  not  previously  exist,  and  which  is  sufficient 
to  enable  the  municipality  by  its  fiat  to  entitle  the  defend- 
ants to  act  as  they  have  done. 

I  do  not  think  that  a  mere  power  given  to  permit  the 
erection  of  electric  power  poles  and  wires  gives  or  implies  a 
right  to  confer  upon  an  electric  company  the  legal  power 
to  interfere  with  the  property  of  others  upon  the  streets— 
and  the  addition  of  the  power  to  regulate  such  erection  and 
maintenance  confers  no  such  right.  It  is  argued  that  the 
section  of  the  Act  of  1906  which  has  been  cited  is  a  dele- 
gation to  the  municipality  of  all  the  powers  of  the  legislature 
in  respect  of  electric  power  poles  and  wires;  and  that  the 
legislature  must  have  meant  that  the  municipality  should 
have  full  power  to  permit  the  electric  power  companies  to 
place  their  poles  and  wires  where  the  municipality  saw  fit 
upon  the  streets ;  and  that  wherever  the  municipality  should 
permit  a  pole  to  be  planted,  there  it  might  legally  go,  no 
matter  whose  property  might  be  destroyed,  and  that  the 
power  given  to  regulate  makes  this  the  more  clear.  There 
is  no  such  express  provision  in  the  legislation,  and  I  cannot 
find  anything  of  the  kind  implied.  The  power  is  given  to 
allow  the  power  lines  to  be  erected  and  maintained  upon  the 
streets,  which  power  did  not  previously  exist  under  the  Muni- 


0.  1897);  but  that  does  not  mean  more  than  it  says — a  com- 
pany permitted  to  put  its  lines  upon  the  streets  is  not  a 
trespasser  is  not  committing  a  common  nuisance:  Bonn  v. 
Bell  Telephone  Co.,  30  0.  E.  696.  But  that  permission 
would  not  justify  an  interference  with  private  rights  of  those 
already  there.  If,  indeed,  it  were  not  possible  for  a  power 
company  to  exist  and  do  business  without  interfering  with 
the  existing  rights  of  others,  there  might  conceivably  be  an 
argument  that  such  an  interference  was  impliedly  authorized, 
but  there  is  nothing  of  the  kind  here.  The  power  to  regulate 
can  be  to  regulate  only  what  can  be  rightfully  permitted  and 
upon  being  permitted  rightfully  be  maintained. 

If  I  had  arrived  at  a  different  conclusion,  it  would  have 
been  necessary  to  consider  whether  in  this  case  the  power 
given  to  the  municipality  had  been  legally  exercised.  The 
by-law  does  not  fix  the  exact  position  of  the  poles  to  be  erec- 
ted by  the  defendants,  and  it  is  argued  that  the  resolution 
passed  after  the  beginning  of  the  action,  approving  the  posi- 
tion, is  not  sufficient.  If  that  be  so,  considering  the  verjr 
serious  results  which  might  follow  from  the  proposed  con- 
struction, I  should  think  that  the  injunction  should  be 
granted;  the  council  of  the  town  would  then  have  an  op- 
portunity, with  full  knowledge  of  the  results  to  be  antici- 
pated, to  dispose  of  the  matter  by  the  solemn  act  of  passing, 
signing,  and  sealing  a  by-law. 

I  do  not  proceed  upon  this  ground,  however,  but  upon  the 
ground  that  no  power  exists  ]  y  which  this  municipality  can 
in  effect  permit  one  company  to  interfere  prejudicially  with 
the  property  and  threaten  the  lives  of  the  employees  of 
other  companies,  under  circumstances  like  the  present. 

I  have  not  found  it  necessary  to  consider  at  length  the 
position  of  the  Canadian  Pacific  Railway  Company;  but  I 
think  their  rights  are,  in  this  case  at  least,  on  a  par  with 
their  co-plaintiffs'. 

An  injunction  will  issue  restraining  the  defendants  from 
erecting  or  maintaining  poles  for  the  carriage  of  wires  in- 
tended for  conducting  electricity  along  the  east  side  of 
Hellems  avenue  between  Division  street  and  Grove  street,  in 
the  town  of  Welland,  in  line  with  and  between  the  poles  of 
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the  plaintiffs  or  either  of  them,  and  stringing  wires  thereon 
over  or  parallel  to  the  wires  of  the  plaintiffs,  or  either  of 
them;  and  also  directing  the  defendants  forthwith  to  remove 
the  poles  already  erected  npon  the  said  east  side  of  Hellems 
avenue  hetween  Division  and  Grove  streets  and  between  the 
poles  of  the  plaintiffs. 

The  defendants  will  pay  the  costs  of  the  action. 
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vency by  Mortgagee  —  Imputed 
Knowledge:     Wade  v.  Elliott,  206. 

2.  Assignment  by  Insolvent  for  Benefit 

of  Creditor*— Right  of  Creditor  to 
Rank  on  Estate  —  Owner  or  Chat- 
tel Mortgagee  of  Insolvent's  Busi- 
ness —  Evidence  —  Representa- 
tions —  Conduct  —  Estoppel:  Bar- 
thelmes  v.  Condie,  717. 

See  Bills  of  Sale  and  Cnattel  Mort- 
gages —  Limitation  of  Actions,  5 
—Parties,  2. 

BANKS    AND    BANKING. 
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Misrepresentation,  1 — Gift — Juds 
ment,  5,  7 — Sale  of  Goods.  5.  T 


9  BILLS  OF  SALE  AND  CHATTEL  MORTGAGES— CHARGE  ON  LAND. 


10 


BILLS    OF    SALE    AND    CHATTEL 
MORTGAGES. 
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In  Chattel  Mortgage  —  Affidavits 
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ment of  Action  by  Assignment  of 
Plaintiffs  pendente  lite  —  Revivor 
in  Name  of  Assignee  —  Right  of 
Assignee  to  Question  Validity  of 
Mortgage:  Universal  Skirt  Manu- 
facturing Co.  v.  Gormley,  918. 
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Trade  by  Assignee  —  Fraud  — 
Delivery  of  Securities  —  Costs: 
McCann  Milling  Co.  v.  Martin,  264, 
681,  1053. 

3.  Chattel  Mortgage— Seizure  under— 

Action  by. Mortgagor  for  Conver- 
sion and  Trespass  —  Sale  of  Mort- 
gaged Goods  —  Business  Continued 
as  Going  Concern  —  Payment  of 
Rent  to  Save  Distress  —  State- 
ment of  Demand  and  Costs  — R. 
S.  O.  1897  ch.  75,  sec.  15  —  Ac- 
count —  Interest  —  Costs: -Gorm- 
ley v.  Brophy  Cains  Limited,  913. 

See  Bankruptcy  and  Insolvency. 

BOND. 

See  Guaranty. 

BONDHOLDERS. 

See  Company,  7. 

BOOKMAKERS. 

See  Criminal  Law,  8. 

BREACH  OF  PROMISE. 

See  Seduction. 


BRIDGE. 


See  Assessment  and  Taxes,  6— Muni- 
cipal Corporations,  3,  4— Railway, 
4,  8. 

BUILDING. 

See  Limitation  of  Actions,  4. 

BUILDING  CONTRACT. 

See  Contract,  4. 

BUSINESS  ASSESSMENT. 

See  Assessment  and  Taxes,  1,  3. 

BY-LAWS. 

See  Company  —  Municipal  Corpora- 
tions. 

CARRIERS. 

Ship  —  Detention  of  Goods  Carried— 
Replevin  —  Damages  —  freight 
—Demurrage  —  Costs  —  Set-off: 
Osborne  v.  Dean,  192. 

CAUTION. 

See  Crown,  4— Land  Titles  Act. 

CEMETERY. 

Right  of  Way  to  Burial  Plots  —  Inter- 
ference with  -  Way  Shewn  on 
Plan  —  Title  to  Lots— Injunction. 
McMartin  v.  Chlsholm,  305. 

CERTIORARI. 

See  Criminal  Law,  3— Liquor  License 
Act,  2. 

CHAMPERTY. 

See  Solicitor,  1— Trusts  and  Trustees, 
3. 

CHARGE  ON  ESTATE. 

See  Will,  8. 

CHARGE  ON  LAND. 

See  Execution,  2— Mortgage,  3— Will, 
1. 
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CHARITABLE   BEQUEST. 

See  Will,  4,  13. 

CHATTEL  MORTGAGE. 

See  Bills  of  Sale  and  Chattel  Mort- 
gages. 

CHEQUES. 

See  Fraud  and  Misrepresentation,  1 — 
Gift  —  Vendor  and  Purchaser,  9. 

CHOSE  IN  ACTION. 

See    Equitable    Assignment— Parties, 
2. 

CLASS   SUIT. 

See  Pleading,  6. 

CLOSE  OF  PLEADINGS. 

See  Notice  of  Trial,  3. 

CLUB. 

See  Assessment  and  Taxes,  3. 

COMMISSION. 

See  Principal  and  Agent 

COMMISSIONER. 

See  Municipal  Corporations,  2. 

COMMON  BETTING  HOUSE. 

See  Criminal  Law,  8. 

COMMON  GAMING  HOUSE. 

See  Criminal  Law,  9. 

COMMUNITY    OF    PROPERTY. 

See  Husband  and  Wife,  5. 

COMPANY. 

1.  Directors  —  Breach  of  Trust — Sale 
of  Machinery  to  Company — Con- 
sideration —  Shares  in  Company 
— Fraud — Contract  —  Setting  aside 
Transaction  —  Payment  of  Fair 
Value  of  Machinery:  Boyle  v. 
Rothschild,    696. 


2.  Directors  —  Election  of  —  General 

Meeting  of  Shareholders  —  Proxies 
— Rejection  —  By-law  —  Inval- 
idity —  Companies  Act  —  Voting 
— Majority  —  Evidence  —  New 
Election:  Kelly  v.  Electrical  Con- 
struction Co.,  704. 

3.  Directors  —  Election  of  —  General 

Meeting  of  Shareholders  —  Share- 
holders Prevented  from  Voting  — 
Meeting  Voting  Shares  to  Direc- 
tors as  Remuneration  for  Services 
—7  Edw.  VII.  ch.  34,  sec.  88  (0.) 
— By-law  Authorizing  Payment  to 
Directors  —  Necessity  for  Passing 
by  Board  and  Confirmation  by 
Shareholders  —  Consideration  for 
Shares  Voted  —  Abandonment  of 
Appeal  in  Previous  Action— Valid- 
ity— Directors  Lending  Money  to 
Company  —  Repayment— Illegali- 
ty— Costs:     Beaudry  v.  Read,  622. 

4.  Directors  —  Issue  of  New  Shares- 

Allotment  by  Directors  to  them- 
selves at  Par  —  Shareholders  — 
Rights  of  Minority— Voting  Power 
— Ultra  Vires  —  Ratification— Sta- 
tutes —  Fraud  —  Injunction  — 
Costs:  Martin  v.  Gibson,  66. 

5.  Directors  —  Managing  Director  — 

Salary  —  By-law  of  Board  of  Di- 
rectors— Approval  T>y  Shareholders 
— Money  Expended  for  Campany 
— Action  by  Assignee — Addition  of 
Assignor  as  Plaintiff  —  Set-off- 
Misrepresentations  —  Payment  for 
Stock  Allotted  to  Managing  Direc- 
tor for  Services — Voluntary  Wind- 
ing-up —  Reference — Costs:  Benor 
v.  Canadian  Mail  Order  Co*.  83ft, 
1091. 

6.  Directors  —  Sale  of  Mining  Proper- 

ties to  Company — Acquisition  by 
Director  —  Agent  or  Trustee  for 
Company  —  Secret  Profits  —  Af- 
firmance of  Contract  by  Company 
—  Return  of  Notes  and  Shares  — 
Costs:  Ruethel  Mining  Co.  v. 
Thorpe,  222. 

7.  Receivers  —  Bondholders  —  Priori- 

ties— Scheme  for  Re-arrangement 
— Bondholder  Attacking  —  Leave 
to  Bring  Action  against  Recer*- 
ers:     Re  Diehl  and  Carrett,  401 
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14 


8.  Shares— Sale  of  Shares   In  Mining 

Company — Vendors  Interfering  to 
Prevent  Registration  of  Transfer — 
Resale  by  Purchaser — Loss  of  Pro- 
fit —  Damages  —  Obligation  to  See 
that  Purchaser  Registered  as 
Owner:  Boultbee  v.  Wills  ft  Co., 
993. 

9.  Shares  —  Subscription  —  Increase 

of  Capital  Stock  —  Agreement  to 
Take  Shares  before  Issue  of  Sup- 
plementary Letters  Patent  — 
Amendment  —  Rights  of  Defend- 
ant under  Contract:  Port  Hope 
Brewing  and  Malting  Co.  v.  Cava- 
nagh,  631. 

10.  Winding-up  —  Effect  of  Order- 
Companies  Winding-up  Act — Order 
gations  of  Company  —  Lease  of 
Lands— Option  of  Purchase — Cove- 
nant in  Lease  —  Breach  after 
Winding-up  Order  —  Defence  of 
Liquidators  —  Sale  of  Property 
without  Knowledge  of  Plaintiff- 
Damages  for  Breach :  McCarter  v. 
York  County  Loan  Co.,  165;  14  O. 
L.  R.  420. 

11.  Winding-up  —  Ontario  Joint  Stock 
Companies  Winding-up  Act— Order 
under — County  Court  Judge — Jur- 
isdiction of— Action  to  Set  aside 
Order — Fraud  —  Collusion — Juris- 
diction of  High  Court— Appeal  to 
Court  of  Appeal:  Deacon  v.  Kemp 
Manure  Spreader  Co.,  577;  15  O.  L. 
R.  149. 

See  Banks  and  Banking — Bills  of  Ex- 
change and  Promissory  Notes,  1 — 
Conspiracy — Contempt  of  Court,  3 
—Contract,  9— Costs,  9  — Discov- 
ery, 2 — Fraud  and  Misrepresenta- 
tion, 3 — Judgment,  2— Mortgage,  6 
— Sale  of  Goods,  6 — Trusts  and 
Trustees,  4— Will,  3,  16— Writ  of 
Summons,  1. 

COMPENSATION. 

See  Land  Titles  Act— Mortgage,  6— 
Municipal  Corporations,  1. 

CONDITION. 

See  Deed,  1. 

CONDITIONAL  APPEARANCE. 

See  Executors  and  Administrators,  4 
— Writ  of  Summons,  2. 


CONSOLIDATION  OF  ACTIONS. 

Cross-actions  —  Possession  of  Land — 
Specific  Performance  of  Contract — 
Burden  of  Proof — Stay  of  one  Ac- 
tion— Judicature  Act,  sec.  57,  sub- 
sec.  12:  Berry  v.  Hall,  Hall  v. 
Berry,  496. 

See  Defamation,  *  3. 

CONSPIRACY. 

Trade  Competition — Procuring  Incor- 
poration of  Company  to  Compete 
with  Plaintiffs  —  Inducing  Plain- 
tiffs' Servants  to  Leave  Employ- 
ment— Using  Information  Obtained 
in  Plaintiffs'  Employment  —  Ap- 
propriation of  Plaintiffs'  Docu- 
ments and  Chattels  —  Master  and 
Servant  —  Breach  of  Confidence — 
Injunction  —  Damages  —  Appeal 
Costs — Evidence:  Copeland-Chat- 
terson  Co.  v.  Business  Systems 
Limited,  819. 

See  Bills  of  Exchange  and  Promis- 
sory Notes,  4— Criminal  Law,  2— 
Particulars,  2. 

CONSTITUTIONAL    LAW. 

See  Assessment  and  Taxes,  4. 

CONTEMPT  OF  COURT. 

1.  Attachment — Disobedience  to  Judg- 

ment —  Service  of  Judgment  — 
Copy  —  Non-production  of  Origi- 
nal— Status  of  Plaintiffs  as  Appli- 
cants for  Attachment  —  Parting 
,  with  Interest  in  Part  of  Subject 
Matter  of  Action  —  Judgment  At- 
tacked by  Subsequent  Action:  Mc- 
Leod  v.  Lawson,  1093. 

2.  Breach  of  Injunction  —  Deliberate 

Act  —  Punishment  —  Imprison- 
ment— Costs:  Todd  v.  Pearlstein, 
471. 

3.  Breach  of  Injunction  —  Wilful  Con- 

tempt —  Company  —  Sequestra- 
tion— Effect  of  Appeal  to  Court  of 
Appeal  from  Judgment  Containing 
Injunction  —  Order  of  Judge  of 
Court  of  Appeal  Staying  Operation 
of  Injunction  —  Stay  of  Proceed- 
ings in  Court  below — Jurisdiction 
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to  Entertain  Motion  for  Sequestra- 
tion— Process  of  Contempt — Secur- 
ing Obedience  to  Injunction — 
Power  to  Punish — Locus  Poenlten- 
tlae:  Copeland-Chatterson  Co.  v. 
Business  Systems  Limited,  92. 

See  Extradition. 

CONTRACT. 

1.  Advertising  —  Construction  of  Con- 

tract —  Moneys  Expended  by  Ad- 
vertising Agent  — Breach  of  Con- 
tract—Loss of  Profit — Damages  — 
Services  —  Remuneration — Quan- 
tum Meruit — Evidence  —  Credibil- 
ity of  Witnesses— Evasion  in  Tak- 
ing Oath— Entire  Contract— Fail- 
ure" in  Part— Termination  of  Con- 
tract—Refusal to  Pay:  McKim  v. 
Cobalt-Nepigon  Syndicate,  1121. 

2.  Breach  —  Bank— Agreement  to  Ad- 

vance Money — Authority  of  Agent 
of  Bank  —  Restrictions  —  Know- 
ledge of  Borrower  —  Incomplete 
Agreement  —  Damages  —  Measure 
of — Proof  of  Damage:  Cosgrave  v. 
Bank  of  Hamilton,  956. 

3.  Breach  —  Supply  of  Gas— Value- 

Damages— Liability  of  Several  De- 
fendants —  "  Reservation  " — Plant 
"  Exception  "  —  Judgment  —  Con- 
struction of  Contract— Evidence  as 
to  Damages — Measurement  of  Gas 
— Computation  —  Reference  —  Re- 
port—Appeal— Costs:  Carroll  v. 
Erie  County  Natural  Gas  and  Fuel 
Co.,  1017. 

4.  Building  Contract — Provisions  of— 

Construction  —  Architect  —  Re- 
muneration —  Extra  Work — Pay- 
ment for,  outside  Contract  —  In- 
crease in  Cost  —  Knowledge  and 
Acquiescence  of  Owner — Breach  of 
Covenant  —  Damages  —  Cross-ac- 
tion— Stay  of  Execution:  Mills  v. 
Small,  499. 

5.  Construction  —  Advances  —  Share 

of  Profits  —  Breach  —  Damages — 
Measure  of — Possible  Profits — Evi- 
dence— Rejection  of — Impossibility 
of  Performance — Option — Partner- 
ship —  Warranty  —  Judgment: 
Battle  v.  Willox,  732. 


6.  Construction — Provision  for  Cancel- 

lation —  Right  of  Administrators 
under—"  Assigns  " — Lease  —  Part- 
nership: Deschenes  Electric  Co. 
v.  Royal  Trust  Co.,  311. 

7.  Goods  to  be  Manufactured  by  Plain- 

tiff— Refusal  of  Defendants  to  Ac- 
cept—  Statute  of  Frauds  —  Work 
and  Labour:  Dunstan  v.  Niagara 
Falls  Concentrating  Co.,  441. 

8.  Promise  to  Convey  Land  on  Mar- 

riage—Specific Performance— Sta- 
tute of  Frauds  —  Intended  Mar- 
riage—  Postponement  on  Account 
of  Insanity  of  one  of  the  Parties 
— Part  Performance:  Freel  v. 
Royal,  258. 

9.  Sale    of    Assets    and    Goodwill   of 

Company  —  Promise  to  Pay  Pur- 
chase Money  by  Instalments— Re- 
lease by  New  Agreement  —  Con- 
flicting Evidence  —  Finding  of 
Trial  Judge  —  Appeal  —  Invalidity 
of  Novation  Contract — Illegal  Con- 
sideration —  Powers  of  President 
and  General  Manager  of  Compan- 
ies— Acquisition  of  Shares  of  one 
Company  by  another — Ultra  Vires 
— Delay  of  Plaintiff  in  Repudiating 
Novation  Contract — Change  of  Po- 
sition—Estoppel:  Clark  v.  C.  H. 
Hubbard  Co.  Limited,  675. 

10.  Sale  of  Goods  —  Provisions  as  to 
Payment  of  Price  —  Deferred  Pay- 
ments to  be  Agreed  upon  Subse- 
quently —  Incomplete  Contract- 
Vendor  not  Entitled  to  Enforce— 
Purchaser  Taking  Possession  of 
Goods  to  Test  and  Returning  Same 
— Dismissal  of  Action  —  Costs: 
House  v.  Brown,  396;  14  O.  L.  R. 
500. 

11..  Work  and  Labour — Construction- 
Rate  of  Payment  —  "Clear"— 
Wages  —  Waiver  —  Counterclaim 
— Damages  —  Reference  —  Costs: 
Hunton  v.  Coleman  Co.,  610. 

12.  Work  and  Services  Rendered  to  De- 
ceased Person — Promise  to  Pay  for 
Services,  but  no  Rate  Fixed  — 
Claim  against  Estate  —  Quantum 
Meruit — Evidence  —  Report  Varied 
on  Appeal  by  Reducing  Amount 
Allowed:  Dixon  v.  Garbutt,  838. 
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See  Arbitration  and  Award  —  Bail- 
ment—Bankruptcy and  Insolvency 
—Bills  of  Exchange  and  Promis- 
sory Notes — Company,  1 — Consoli- 
dation of  Actions — Criminal  Law, 
2— Division  Courts,  2  —  Equitable 
Assignment — Husband  and  Wife — 
Injunction,  3  —  Limitation  of  Ac- 
tions, 1,  2 — Master  and  Servant,  1 
—Mortgage — Notice  of  Trial,  3 — 
Particulars,  3  —  Pleading,  3,  9 — 
Principal  and  Agent  —  Sale  of 
Goods  —  Settlement  of  Actions — 
Solicitor  —  Trusts  and  Trustees — 
Vendor  and  Purchaser  —  Writ  of 
Summons,  2. 

CONTRIBUTION. 

See  Sale  of  Goods,  6. 

CONTRIBUTORY  NEGLIGENCE. 

See  Master  and  Servant,  4  —  Negli- 
gence, 6,  6— New  Trial— Railway,  - 
5,  7— Street  Railways. 

CONVERSION. 

See  Parties,  3. 

CONVICTION. 

See  Criminal  Law — Habeas  Corpus,  2 
— Liquor  License  Act — Sunday. 

COSTS. 

1.  Motion  for  Judgment  on  Report  be- 

fore Confirmation  —  Appeal  from 
Report  not  Contemplated  —  No 
TTosts  of  Motion:  Reinhardt  v. 
Jodouin,  648. 

2.  Motion    for    Leave   to    Discontinue 

without  Costs— Payment  of  Plain- 
tiff's Money  Claim  —  Injunction — 
Rule  430  (4):  Wallace  v.  Munn, 
246. 

.  Motion  for  Prohibition  —  Division 
Court — Territorial  Jurisdiction — 
Cause  of  Action,  where  Arising — 
Action  for  Price  of  Goods  Sold— 
Plaintiff  Consenting  to  Transfer  of 
Action  after  Motion  for  Prohibi- 
tion Launched:  Re  Buchanan  v. 
Brown,  393. 

Motion   to   Quash  By-law  of  Town- 
ship   Corporation  Closing  Road — 


Necessity  for  Confirmation  by 
County  Council — Statutes — Appeal 
to  County  Council  —  Exhausting 
other  Remedies  before  Moving  to 
Quash:  Re  Cameron  and  United 
Townships  of  Hagarty,  Sherwood, 
Jones,  Richards,  and  Burns,  357. 

5.  Payment  out  of  Court — Money  Paid 

in  by  Company  for  their  own  Con- 
venience— Railway  Act — Lands  Ac- 
quired by  Company — Vesting  Or- 
der: Re  Toronto  and  Niagara 
Power  Co.  and  Webb,  402. 

6.  Scale  of  —  Action   for   Injury  to 

Land — Easement  —  Disturbance — 
Value  of  Land  —  Amount  of  Dam- 
ages—  County  Courts  Act — Juris- 
diction of  County  Courts:  Moffat 
v.  Carmichael,  72;  14  O.  L.  R.  595. 

7.  Scale   of  —  Amount  Recovered — As- 

certainment —  Covenant — Amount 
Due  under  —  Annuity — Deduction 
— Payment  or  Set-off  —  Division 
Court  Jurisdiction:  Osterhout  v. 
Pox,  157,  241;  14  O.  L.  R.  o**. 

8.  Scale  of— Trespass  —  Title  to  Land 

— Pleading — Division  Court  Juris- 
diction—Rule 1132 — Set-off:  Burns 
v.  Hewitt,  757. 

9.  Security  for  Costs — Action  Brought 

by  Liquidator  in  Name  of  Com- 
pany in  Liquidation — Liability  for 
Costs  —  Assets  of  Company  —  Un- 
dertaking of  Liquidator:  Toronto 
Cream  and  Butter  Co.  v.  Crown 
Bank  of  Canada,  521. 

10.  Security  for  Costs  —  Slander- 
Chastity  of  Plaintiff  —  R.  S.  O. 
1897  ch.  68,  sec.  5,  sub-sec.  3 — 
Defence — Admission:  Welburn  v. 
Sims,  524. 

11.  Settlement  of  Action — Payment  by 
Defendants  of  Plaintiffs'  Solicitor's 
Costs  —  Practice  —  Consent  —  Mo- 
tion—Praecipe  Order  for  Taxation 
— Offer  to  Pay  Sum  for  Costs — 
Reference  to  Taxation — Costs  of: 
Marjoram  v.  Toronto  R.  W.  Co., 
Re  Solicitor,  562. 

12.  Taxation — Copy  of  Shorthand  Evi- 
dence Taken  in  Master's  Office — 
Allowance  between  Party  and  rar- 
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ty— Counsel  Fees— Subpcena— Let- 
ters, Attendances,  and  other  Items: 
Plenderleith  v.  Parsons,  387,  658. 

13.  Taxation  —  Counsel  Fee— Trial  or 
Assessment  of  Damages  —  Interlo- 
cutory Judgment  —  Noting  Plead- 
IngB  Closed  —  Items  of  Tariff: 
Hamilton  v.  Hamilton,  Grimsby, 
and  Beamsville  Electric  R.  W.  Co., 
197,  473;  15  O.  L.  R.  50. 

14.  Taxation  of  Mortgagee's  Costs  of 
Sale  Proceedings  —  Jurisdiction  of 
Local  Registrar:  Re  Drinkwalter 
and  Kerr,  511;  15  O.  L.  R.  76. 

15.  Third  Parf  Proceedings— Dismissal 

of  Action  against  Defendant  at 
Trial  —  Discretion  —  No  Costs: 
Wood  v.  Brown,  178. 

See  Banks  and  Banking  —  Bills  of 
Sale  and  Chattel  Mortgages,  2,  3 — 
Carriers — Company;  3-6 — Conspir- 
acy— Contempt  of  Court,  2 — Con- 
tract, 3,  10,  11— Criminal  Law,  2, 
5 — Crown,  2  —  Devolution  of  Es- 
tates Act  —  Dismissal  of  Action — 
Discovery,  1 — Easement  —  Equit- 
able Assignment,  1,  2 — Evidence, 
3,  5 — Execution,  2,  4 — Executors 
and  Administrators,  2  — Fraud  and 
Misrepresentation,  2 — Gift  —  Hus- 
band and  Wife,  5 — Improvements 
— Infant,  1 — Injunction,  4 — Insur- 
ance, 1,4  —  Judgment,  1  —  Land- 
lord and  Tenant,  3 — Limitation  of 
Actions,  1,  3  —  Mortgage,  3,  6 — 
Municipal  Corporations,  8 — Notice 
of  Trial,  2 — Parties,  1,  2— Partner- 
ship—  Physicians  and  Surgeons — 
Receiver,  1,  2 — Sale  of  Goods,  4,  5, 
6 — Schools,  1  —  Settlement  of  Ac- 
tions— Solicitor — Street  Railways, 
1 — Trusts  and  Trustees,  6 — Vendor 
and  Purchaser,  1,  4 — Venue — Way, 
2— Will,  2,   7,   11,   19,   20. 

COUNSEL   FEES. 
See  Costs,  12,  13. 

COUNTERCLAIM. 
See  Trusts  and  Trustees,  2. 

COUNTY  COURT  APPEAL. 
See  Appeal  to  Divisional  Court,  1. 


COUNTY  COURT  JUDGE. 

See  Company,  11 — Municipal  Corpora- 
tions, 2— Water  and  Watercourses, 


COUNTY  COURTS. 

See  Costs,  6. 

COURT  OF  APPEAL. 

See  Appeal  to  Court  of  Appeal— Ap- 
peal to  Supreme  Court  of  Canada 
—Criminal  Law,  1,  3,  10,  12. 

COURT  OF  RECORD. 

See  Criminal  Law,  3,  4. 

COURTS. 

See  Appeal  to  Court  of  Appeal— Ap- 
peal to  Divisional  Court— Appeal 
to  Supreme  Court  of  Canada— Di- 
vision Courts — Execution,  4— Jury 
Notice,  1. 

COVENANT. 

Restraint  of  Trade—"  Cany  on  or  be 
Engaged  in  Business  "—Assisting 
Another  in  Business  —  Suspicions 
Circumstances — Costs:  Flicker  t. 
Borman,  564. 

See  Company,  10 — Contract  4— Costs, 
7 — Landlord  and  lenant,  3— Rail- 
way, 2. 

CRIMINAL  CONVERSATION. 

See  Husband  and  Wife,  2. 

CRIMINAL  LAW. 

1.  Carnal  Knowledge  of  Girl  under  14 

— Conviction — Motion  for  Leave  to 
Appeal — Proof  that  Girl  not  Appli- 
cant's Wife— Testimony  of  GiH- 
Knowledge  of  Nature  of  Oath— In- 
struction for  Purposes  of  Trial- 
Criminal  Code,  sec  1003— Com- 
boration:  Rex  v.  Armstrong,  5&: 
15  O.  L.  R.  47. 

2.  Conspiracy— Criminal  Code,  setK* 

—  Trade  Combination  —  VtttpL 
Agreements  —  Price* — Preferewr 
— Members  of  Associations— Prr- 


ments  —  Conviction  —  Penalty — 
Fine— Costs:     Rex  v.  McMichael, 


3.  Conviction — Leave  to  Appeal — Coun- 

ty Court  Judge's  Criminal  Court 
—Court  of  Record — Habeas  Corpus 
and  Certiorari  —  Proceedings  Re- 
moved by  Certiorari  and  not  Re- 
turned when  Sentence  Pronounced 
—Application  for  Reserved  Case — 
No  Substantial  Wrong  or  Miscar- 
riage:    Rex  v.  Harrison,  678. 

4.  Habeas     Corpus  —  Conviction     by 

Court  of  Record:  Rex  v.  Harri- 
son, 35. 

5.  Habeas  Corpus  —  Issue  of  Second 

Writ — Change  of  Circumstances-  - 
Right  of  Appeal — Term  of  Impris- 
onment— Commencement  from  Day 
of  Sentence — Magistrate  Allowing 
Prisoner  to  go  Free — Escape — Ex- 
piry of  Term  of  Imprisonment — 
Discharge  of  Prisoner  —  Costs 
against  Magistrate:  Rex  v.  Rob- 
inson, 338;  14  O.  L.  R.  519. 

6.  Indictment  for  Robbery  with  Vio- 

lence and  Wounding  —  Verdict — 
Assault  —  Recording  —  Interpre- 
tation—Mistrial—New  Trial:  Rex 
v.  Edmondstone  and  New,  1065. 

7.  Indictment  of  Railway  Company — 

Nuisance  —  Carrying  Dangerous 
Explosives — Fatal  Injuries  to  Per- 
sons — Board  of  Railway  Commis- 
sioners— Plea  of  Guilty  —  Punish- 
ment —  Mitigating  Circumstances 
— Imposition  of  Fine:  Rex  v.  Mi- 
chigan Central  R.  R.  Co.,  660. 

8.  Keeping  Common  Betting  House — 

Peripatetic  Bookmakers  Making 
and  Recording  Bets  on  Racecourse 
of  Incorporated  Association  —  No 
Booth  or  other  Structure — "House, 
Office,  Room,  or  other  Place" — 
Criminal  Code,  sees.  227,  228:  Rex 
v.  Moylett  and  Bailey,  803. 

9.  Keeping  Disorderly  House  —  Com- 

mon Gaming  House  —  Summary 
Trial — Jurisdiction  of  Police  Ma- 
gistrate —  Right  of  Accused  to 
Elect  to  be  Tried  by  Higher  Court 
— Provisions  of  Criminal  Code: 
Rex  v.  Lee  Guey,  1060. 


Reserved  Case  —  Indictment  for 
Robbery  and  Wounding  —  Verdict 
of  Guilty  of  Assault  —  Recording 
Verdict  —  Interpretation:  Rex  v. 
Edmondstone  and  New,  581. 

11.  Murder — Death  Sentence — Reprieve 

—Criminal  Code,  sec.  1063:  Rex  v. 
Capelli,  443. 

12.  Murder  —  Conviction — Application 
for  Leave  to  Appeal  and  to  Compel 
Trial  Judge  to  State  a  Case — 
Limits  of  Jurisdiction  of  Court  of 
Appeal  —  Provisions  of  Criminal 
Code — Evidence  for  Jury — Absence 
of  Misdirection  and  of  Improper 
Admission  or  Rejection  of  Evi- 
dence —  Two  Prisoners  Tried  to- 
gether— Witness  Named  on  Back 
of  Indictment  not  Called  by 
Crown,  nor  Present  in  Court — 
Failure  of  Crown  to  Procure  At- 
tendance of  all  Persons  Present  at 
Commission  of  Act  —  Prejudice  — 
Application  to  Executive  for  N**w 
Trial:    Rex  v.  Capelli,  637. 

13.  Murder  —  Evidence — Statement  of 
Deceased  —  Dying  Declaration — 
Expectation  of  Death  —  Threats 
made  by  Prisoner  to  Deceased — 
Admissibility  —  Threats  by  Pris- 
oner to  other  Persons — Inadmissi- 
bility—  No  Substantial  Wrong  or 
Miscarriage  —  Crown  Case  Re- 
served—Conviction Affirmed:  Rex 
v.  Sunfleld,  1010. 

14.  Murder— Judge's  Charge— Evidenc 

—Misdirection— New  Trial:  Rex 
v.  Paul,  946. 

See  Extradition  —  Habeas  Corpus — 
Liquor  License  Act — Sunday. 

CROSS-APPEAL. 

See  Appeal  to  Court  of  Appeal,  8. 

CROWN. 

1.  Government  Railway — Liability  for 
Nonfeasance — Destruction  of  Tim- 
ber— Negligence:  Gillies  Brothers 
Co.  Limited  v.  Temiskaming  and 
Northern  Ontario  Railway  Com- 
mission (No.  2),  975. 
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CROWN  CASK  RESERVED — DEFAMATION. 
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2.  Mining  Leases — Action  by  Attorney- 

General  to  Cancel  —  Improvidence 
— Misrepresentations — Affidavit  as 
to  Discovery  —  Untruth  of  —  Evi- 
dence—  Land  Titles  Act — Costs — 
Compensation  for  Improvements — 
Notice — Questions  of  Pact — Appeal 
— Duty  of  Appellate  Court:  Attor- 
ney-General for  Ontario  v.  Har- 
grave,  319. 

3.  Patent  Demising  Crown  Land — De- 

rogation from  Previous  Grant — 
Description  —  Bed  of  River — Can- 
cellation of  Crown  Lease:  Kilgour 
v.  Town  of  Port  Arthur,  841. 

4.  Patent  for  Mining  Land — Action  for 

Trespass  —  Counterclaim  to  Set 
aside  Patent — Issue  by  Error  or 
Improvidence — Repeal  of  Patent — 
Scire  Facias — Review  of  Legisla- 
tion—Rule 241  —  Jurisdiction  of 
High  Court— Fiat  of  Attorney-Gen- 
eral—  Certificate  of  Title  —  Land 
Titles  Act — Bona  Fide  Purchaser 
for  Value  without  Notice — Caution 
— Registration:  Farah  v.  Bailey, 
252. 

See  Assessment  and  Taxes,  4 — Mines 
and  Minerals,  1 — Particulars,  1 — 
Pleading,  1. 

CROWN   CASE   RESERVED. 

See  Criminal  Law. 

CROWN   LANDS. 

See  Timber. 

CULVERT. 

See  Municipal  Corporations,  4. 

DAMAGES. 

Fatal  Accidents  Act — Action  by  Mar- 
ried Woman  for  Death  of  Aged 
Father  —  Reasonable  Expectation 
of  Pecuniary  Benefit  from  Con- 
tinuance of  Life  —  Reduction  of 
Verdict  —  New  Trial:  Dewey  v. 
Hamilton  and  Dundas  Street  R. 
W.  Co.,  535. 

See  Carriers  —  Company,  8,  10 — Con- 
spiracy —  Contract,  1-5,  11 — Costs, 
6 — Easement  —  Fraud  and  Misre- 


presentation, 3  —  Husband  and 
Wife,  2— Master  and  Servant,  4— 
Mines  and  Minerals,  7 — Municipal 
Corporations,  10 — Nuisance, — Par- 
ticulars, 4 —  Pleading,  10 — Princi- 
pal and  Agent,  1 — Railway,  3,  5, 8— 
Receiver,  1 — Sale  of  Goods,  4,  7— 
Seduction  —  Street  Railways,  1— 
Vendor  and  Purchaser,  4 — Water 
and  Watercourses,  1. 

DECEIT. 

See  Sale  of  Goods,  5  —  Vendor  and 
Purchaser,  4. 

DEED. 

1.  Conveyance  of  Land  —  Breach  of 

Condition  —  Unauthorized  Inser- 
tion of  Condition  after  Execution 
and  Delivery  of  Deed — Deed  Oper- 
ative to  Pass  Property  notwith- 
standing Defective  Description— 
Invalidity  of  Condition:  Owen  v. 
Mercier,  1;  14  O.  L.  R.  49L 

2.  Rectification  —  Conveyance  of  More 

Land  than  Vendor  Intended— Un- 
ilateral Mistake  no  Ground  for  Re- 
lief—  Fraud  —  Knowledge  of  Pur- 
chaser of  Intention  of  Vendor- 
Importunity  —  Absence  of  Inde- 
pendent Advice:  Stevenson  v. 
Cameron,  432. 

See  Fraudulent  Conveyance  —  Hus- 
band and  Wife,  4  —  Landlord  and 
Tenant,  2— Limitation  of  Actions. 
2 — Parent  and  Child  —  Trusts  and 
Trustees— Vendor  and  Purchaser, 
3— Water  and  Watercourses,  3— 
Will,  1. 

DEFAMATION. 

1.  Pleading — Statement  of  Claim— Ir- 

relevant Allegations  —  Motion  to 
Strike  out:  McAlpine  v.  Record 
Printing  Co.,  981. 

2.  Privileged  Occasion  —  Evidence  of 

Malice— Contradictory  Statements 
— Evidence  for  Jury— Setting  aside 
Nonsuit  —  New  Trial:  Woods  t 
Plummer,  759. 

3.  Several    Actions    against    Different 

Defendants  —  Consolidation — R.  & 


DEMURRAGE—  D1YISI0NAL  COURTS. 
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0.  1897  ch.  68,  sec.  14— Identity  of 
Libels  —  Trial:  Perkins  v.  Fry, 
McDonald  v.  Record  Printing  Co., 
Currie  v.  Record  Printing  Co.,  874, 
964. 

See  Costs,  10— Particulars,  2. 

DEMURRAGE. 
See  Carriers. 


DEVISE. 
See  Will. 
DEVOLUTION  OF  ESTATES  ACT. 

Sale  of  Land  by  Administrators — Con- 
sent of  Official  Guardian— Sale  Free 
from  Dower— Widow  a  Lunatic- 
Necessity  for  Order— Terms— Pay- 
ment into  Court  for  Benefit  of 
Widow— Costs:    Re  Redman,  16. 

DIRECTORS. 

See  Company. 

DISCHARGE  OF  MORTGAGE. 

See  Mortgage,  3. 

DISCONTINUANCE  OF  ACTION. 

Rule  430  —  Proceedings  after  Delivery 
of  Defence— Leave  to  Discontinue 
— Terms— Costs— Stay  of  Action  in 
Foreign  Court:  Schlund  v.  Foster, 
1095. 

See  Costs,  2. 

DISCOVERY. 

1.  Examination  of  Parties— Failure  to 

Acquaint  themselves  with  Facts- 
Motion  for  Re-examination  —  Sub- 
stitution of  Agent  for  Examination 
— Costs:  Boisseau  v.  R.  G.  Dun  ft 
Co.,   T51. 

2.  Examination  of  Servants  of  Defend- 

ant Company  —  Examination  of 
Conductor— Application  for  Leave 
to  Examine  Motonnan  —  Special 
Grounds  —Admissions— Evidence: 
TInsley  v.  Toronto  R.  W.  Co.,  40. 

Sf»e  Evidence — Seduction. 


DISCOVERY  OF  FRESH  EVIDENCE. 

See  Evidence,  6. 

DISMISSAL  OF  ACTION. 

Want  of  Prosecution  —  Motion  to  Dis- 
miss —  Statute  of  Limitations  — 
Leave  to  Proceed— Terms:  Scott  v. 
Hay,  262. 

See  Costs,  15  —  Municipal  Corpora- 
tions, 7. 

DISORDERLY  HOUSE. 

See  Criminal  Law,  9. 

DISTRESS. 

See  Bills  of  Sale  and  Chattel  Mort- 
is, 3. 


DISTRIBUTION  OF  ESTATES. 
See  Executors  and  Administrators,  3. 

DITCHES. 
See  Municipal  Corporations,  1. 
DIVISION  COURTS. 

1.  Jurisdiction  —  Division  Courts  Act, 

sec.  190— Action  Brought  in  Wrong 
Court  as  against  Garnishees— 
Abandonment  at  Trial  of  Claim 
against  Garnishees  —  Objection  to 
Jurisdiction  by  Primary  Debtor- 
Saw  Logs  Driving  Act,  sec.  16— 
Common  Law  Cause  of  Action — 
Decision  of  Division  Court  Judge 
—Right  to  Review:  Re  Boyd  v. 
Sergeant,  377,  521. 

2.  Territorial   Jurisdiction— Action   on 

Contract — Provision  in  Contract  as 
to  Forum  for  Action  —  Waiver 
of  Statute  Making  such  Provisions 
Illegal— Effect  of:  Re  Shupe  v. 
Young,  185,  262. 

See  Appeal  to  Divisional  Court,  2— 
Costs,  3,  7,  8— Sale  of  Goods,  1. 

DIVISIONAL  COURTS. 

See  Appeal  to  Court  of  Appeal,  8— 
Appeal  to  Divisional  Court— Evi- 
dence, 6— Execution,  4  —  Habeas 
Corpus,  2. 
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DIYORCE—  EVIDENCE. 
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DIVORCE. 

See  Husband  and  Wife,  1 — Insurance, 
5. 

DOWER. 

Gift  of  Land  by  Father  to  Son— Mother 
Joining  in  Deed  to  Bar  Dower — 
Absence  of  Consideration — Impro- 
vidence— Action  by  Mother  against 
Son  for  Dower  after  Death  of 
Father:   Fretts  v.  Fretts,  613. 

See  Devolution  of  Estates  Act— Ven- 
dor and  Purchaser,  8. 

DYING  DECLARATION. 

See  Criminal  Law,  13. 

EARLY  CLOSING. 

See  Municipal  Corporations,  8. 

EASEMENT. 

Light— Obstruction  of  Access  of  Light 
to  Windows  of  Dwelling-house- 
Inconvenience  —  Injunction  —  De- 
lay in  Applying — Estoppel — Dam- 
ages— Reference — Costs:  Simpson 
v.  T.  Eaton  Co.,  215,  569;  15  O.  L. 
R.  161. 

See  Costs,  6— Limitation  of  Actions,  4 
— Mines  and  Minerals,  1  —  Nuis- 
ance— Way. 

EJECTMENT. 

See  Trusts  and  Trustees,  2 — Will,  7. 

ELECTION. 

See  Criminal  Law,  9— Pleading,  6 — 
Trusts  and  Trustees,  2  —  Vendor 
and  Purchaser,  11. 

ELECTIONS. 

See  Company  —  Parliamentary  Elec- 
tions. 

ELECTRIC  RAILWAYS  ACT. 

See  Railway,  1. 

ELECTRIC  WIRES. 

See  Injunction,  2,  4 — Negligence,  2. 


,    EQUITABLE  ASSIGNMENT. 

1.  Gift  of  moneys  Arising  from  Con- 

tract —  Voluntary  Assignment  — 
Death  of  Donor — Solvency— Men- 
tal Competence  —  Issue  —  Costs: 
Walker  v.  Clarke,  169. 

2.  Order  for  Payment  of  Moneys  Pay- 

able under  Contract  to  Creditor! 
of  Contractor — Validity  as  against 
Judgment  Creditors  of  Contractor 
— Judicature  Act,  sec.  58  (5)— As- 
signment of  Whole  Debt— Security 
for  Advances  —  Notice— Money  in 
Custodia  Legis — Interpleader  Issue 
— Costs:  Sovereign  Bank  v.  Inter- 
national Portland  Cement  Go.,  1C1; 
14  O.  L.  R.  511. 

ESCAPE. 

See  Criminal  Law,  5— Extradition— 
Habeas  Corpus,  1. 

ESCROW. 

See  Vendor  and  Purchaser,  3. 

ESTOPPEL. 

See  Bankruptcy  and  Insolvency,  2— 
Bills  of  Exchange  and  Promissory 
Notes,  4— Contract,  9— Easement- 
Husband  and  Wife,  3— Insurance, 
6 — Sale  of  Goods,  1,  2,  5. 

EVIDENCE. 

1.  Attempted  Examination  of  Plaintiff 

in  Support  of  Motion  by  Defendant 
for  Better  Particulars — Refusal  to 
be  Sworn — Discovery:  Arnold!  v. 
Cockburn,  641. 

2.  Direct  Conflict  —  Appeal  from  Mas- 

ter's Report — Forgery  —  Perjury- 
Prosecution  —  Solicitor  —  Law 
Society:  Hall  v.  Berry,  954. 

3.  Examination  of  Party  as  Witness  on 

Motion  for  Security  for  Costs— Re- 
fusal to  Answer  Questions— Rele- 
vancy— Disclosing  Defence:  Stone 
v.  Stone,  1088. 

4.  Motion  for  Better  Affidavit  on  Pro- 

duction of  Documents  —  Exauntia- 
tlon  of  Witnesses  in  Support  o! 
Motion  —  Appointment  far,  &' 
aside  —  Discovery:  McLeod  t 
Crawford,  1042. 
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5.  Motion  for  Interim  Injunction — Ex- 

amination of  Witnesses  in  Support 
of— Refusal  to  Answer  Questions — 
Rule  491— Relevancy  of  Questions 
—Full  Disclosure — Party  to  Action 
—Duty  to  Prepare  for  Examina- 
tion—Production of  Documents — 
Duty  of  Examiner— Fraud— Privi- 
lege—Examination  of  Solicitor  as 
Witness— Discovery— Costs :  Clls- 
dell  v.  Lovell,  203. 

6.  Motion  to  Divisional  Court  for  New 

Trial  —  Discovery  of  Fresh  Evi- 
dence —  Examination  of  Witnesses 
on  Pending  Motion— Appointment 
for— Motion  to  Set  aside  —  Rules 
491,  498:  Trethewey  v.  Trethewey, 
684,  893. 

See  Bankruptcy  and  Insolvency,  2 — 
Conspiracy  —  Contract,  1,  3,  12— 
Criminal  Law,  1,  12,  13— Crown,  2 
—Defamation,  2  —  Discovery,  2 — 
Executors  and  Administrators,  1 — 
Fraudulent  Conveyance — Husband 
and  Wife,  2  —  Improvements — In- 
surance, 6 — Landlord  and  Tenant, 
2— Limitation  of  Actions,  3  —  Li- 
quor License  Act,  1,  2 — Mines  and 
Minerals,  1,  3  —  Money  Paid- 
Nuisance — Particulars  —  Pleading, 
2,  4  —  Sale  of  Goods,  1,  3,  6  — 
Trusts  and  Trustees,  1,  3,  5 — Water 
and  Watercourses,  3  —  Way,  2— 
Will,  11,  20. 

EXAMINATION   OF  JUDGMENT 
DEBTOR. 

See  Judgment  Debtor. 

EXAMINATION  OF  PARTIES. 

See  Discovery — Evidence — Seduction. 

EXAMINATION  OF  WITNESSES. 

See  Evidence  —  Municipal  Corpora- 
tions, 2. 

EXECUTION. 

1.  Issue  of  Fi.  Fa. — Regularity — Issue 

on  same  Day  that  Judgment 
Signed  and  before  Entry  —  Prac- 
tice— Rules  of  Court:  Rosslter  v. 
Toronto  R.  W.  Co.,  923. 

2.  Sale  of  Interest  in  Land  under,  by 

Sheriff  —  Action     by     Execution 


Debtor  to  Set  aside — Purchase  by 
Execution  Creditor* — Irregularities 
—  Advertising  —  Inadequacy  of 
Price  —  Resale  by  Purchaser  to 
Wife  of  Plaintiff— Charge  on  Land 
— Declaration  —  Costs:  McNichol 
v.  McPherson,  844. 

3.  Sale   of   Land   by   Sheriff   under — 

Purchase  by  Person  who  has  Ac- 
quired Rights  of  Execution  Credi- 
tor— Irregularities — Lis  Pendens — 
Advertisement  —  Description  of 
Land — Sale  at  Undervalue — No  In- 
terference in  Conduct  of  Sale — 
Ratification  of  Sale  by  Execution 
Debtor — Participation  in  Proceeds: 
Steen  v.   Steen,  720. 

4.  Stay  pending  Appeal  to  Divisional 

Court— Rule  827—"  Judge  of  Court 
Appealed  to"— Trial  Judge— High 
Court — Counterclaim — Grounds  of 
Appeal  —  Removal  of  Stay  as  to 
Part— Costs:  Mullin  v.  Provincial 
Construction  Co,  1116. 

See  Contract,  4 — Sale  of  Goods,  5. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Action   for  Account  of   Documents 

and  Property  of  Testator— Right 
of  Action — Evidence  —  Fiduciary 
Relationship — Trover:  Bartram  v. 
Wagner,  41. 

2.  Legacy  —  Inoperative  Direction  to 

Invest  Principal — Action  for  Leg- 
acy— Costs — Confinement  to  Costs 
of  Summary  Application  —  Execu- 
tors Relying  on  Advice  of  Solici- 
tor— Personal  Liability  of  Execu- 
tors— No  Recourse  against  Estate: 
Willison  v.  Gourlay,  853. 

3.  Notice  to  Creditors  and  other  Claim- 

ants against  Estate  of  Intestate — 
Publication  in  Newspaper — One  of 
Next  of  Kin  not  Heard  of  for 
Many  Tears  —  Presumption  of 
Death  without  Issue — Distribution 
of  Assets:  Re  Ashman,  250;  15  O. 
L.  R.  42. 

4.  Renunciation   of  Probate — Previous 

Intermeddling — Action  on  Promis- 
sory Note  Signed  by  Defendant  as 
Executor  —  Personal  Liability  — 
Leave  to  Enter  Conditional  Ap- 
pearance:   Harcourt  v.  Burns,  786. 
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See  Contract,  6,  11 — Devolution  of  Es- 
tates Act— Judgment,  4 — Mortgage, 
2 — Sale  of  Goods,  2— Trusts  and 
Trustees,  1  —  Vendor  and  Pur- 
chaser, 6— Will. 
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FIDELITY  BOND. 
See  Guaranty. 

FIDUCIARY   RELATIONSHIP 


EXEMPTIONS. 

See  Assessment  and  Taxes,  4. 

EXPLOSIVES. 

See  Criminal  Law,  7. 

EXPRESS   COMPANY. 

See  Assessment  and  Taxes,  1. 

EXPROPRIATION  OF  LAND. 

See  Railway,  4. 

EXTRADITION. 

Habeas  Corpus — Motion  for  Discharge 
— Escape  of  Prisoner  from  Custody 
of  Sheriff  while  Motion  being 
Heard— High  Contempt  and  Crime 
—Motion  Retained  Pending  Re- 
arrest and  Proceedings  against 
Prisoner  for  Escape:  Re  Bartels, 
379. 

See  Habeas  Corpus. 

EXTRAS. 

See  Contract,  4. 

FACTORIES. 

See  Master  and  Servant,  3. 

FALSA  DEMONSTRATIO. 

See  Vendor  and  Purchaser,  3. 

FALSE  REPRESENTATIONS. 

See  Bills  of  Exchange  and  Promis- 
sory Notes,  4 — Frand  and  Misre- 
presentation. 

FATAL  ACCIDENTS  ACT. 

See  Damages— Railway,  6,  7,  8. 

FENCES. 

See  Railway,  1,  2. 


See  Executors  and  Adminlstratora,  1 
— Fraud  and  Misrepresentation,  1. 

FIERI   FACIAS. 

See  Execution,  1. 

FIRE. 

See  Pleading,  10— Timber. 

FIRE   INSURANCE. 

See  Insurance,  1,  2— Stay  of  Proceed- 
ings. 

FIXTURES. 

See  Assessment  and  Taxes,  4. 

FORECLOSURE. 

See  Mortgage,  1. 

FOREIGN  DIVORCE. 

See  Husband  and  Wife,  1— Insurance, 
5. 

FOREIGN  JUDGMENT. 

See  Judgment,  2. 

FORFEITURE. 

See  Landlord  and  Tenant,  3— Liquor 
License  Act,  4. 

FORGERY. 

See  Bills  of  Exchange  and  Promtesorr 
Notes,  4 — Evidence,  2. 

FRAUD      AND      MISREPRESENT! 
TION. 

1.  Cheque  Signed  in  Blank  and  FiUei 
up  for  Large  Sum — ProcnremeEt 
by  Fraud  —  Unsound  Mental  Cot 
dition  of  Drawer— Gift— Confltet 
tial  or  Fiduciary  Relationship 
Stacey  v.  Miller,  879. 


sentations  as  to  Business — Find- 
ings on  Evidence  —  Dismissal  of 
Action — Suspicious  Circumstances 
—Costs:  Lamont  v.  Winger,  190, 
883. 

3.  Sale  of  Oil  Leases  to  Syndicate — 
False  Representations  as  to  Value 
—Formation  of  Company  —  As- 
signment of  Leases  to  —  Secret 
Profits  —  Promoters  —  Account- 
Action  by  Company  —  Measure  of 
Damages  —  Claims  of  Individual 
Members  —  Reservation  of  Rights: 
Alexandra  Oil  and  Development 
Company  v.  Cook,  781. 

See  Bills  of  Exchange  and  Promis- 
sory Notes,  4 — Bills  of  Sale  and 
Chattel  Mortgages,  2 — Company,  1, 
4,  5,  11 — Crown,  2 — Deed,  2— Evi- 
dence, 5 — Husband  and  itkte,  3 — 
Insurance,  1 — Judgment,  T— Mort- 
gage, 6 — Sale  of  Goods,  5 — Settle- 
ment of  Actions — Trade  Name  — 
Trusts  and  Trustees,  3 — Vendor 
and  Purchaser,  3,  4,  5. 

FRAUDULENT  CONVEYANCE. 

1.  Action  to  Set  aside  —  Absence  of 

Knowledge  of  Fraudulent  Intent 
on  Part  of  Grantee:  Webb  v.  Ham- 
ilton, 192. 

2.  Ante-nuptial  Marriage  Settlement- 

Action  by  Execution  Creditor  to  Set 
aside-^Fraudulent  Intent  of  Set- 
tlor^— Knowledge  of  Intended  Wife 
of  Claim  of  Execution  Creditor — 
Bona  Fides  —  Absence  of  Know- 
ledge of  Fraudulent  Purpose  — 
Letter  of  Intended  Wife  Demand- 
ing Settlement:  Fallis  v.  Wilson, 
121,  605;   15  O.  L.  R.  55. 

3.  Interest  in  Land  under  Agreement 

for  Purchase  —  Assignment  by 
Purchaser  to  Daughter  —  Action 
to  Declare  Daughter  Trustee  for 
Father  —  Evidence  —  Honest 
Transaction:    Payne  v.  Tew,  776. 

See  Trusts  and  Trustees,  2. 

FREIGHT. 

See  Carriers. 

▼ol.  x.  o.w.b.  mo.  82—78 


See  Criminal  Law,  9. 

GARNISHEES. 
See  Division  Courts,  1. 


GAS. 


See  Contract,  3. 

GIFT. 

Fund  Deposited  with  Trust  Company 
by  Settlor  —  Parting  with  Con- 
trol —  Dealings  with  Cheques  fo"r 
Income — Completed  Gift  —  Rights 
of  Beneficiaries  —  Trust  —  Inter- 
pleader Issue  —  Costs:  Toronto 
General  Trusts  Corporation  v. 
Keys,  86;  15  O.  L.  R.  30. 

See  Dower  —  Equitable  Assignment, 
1 — Fraud  and  Misrepresentation, 
1  —  Husband  and  Wife,  4— Limi- 
tation of  Actions,  3  —  Will. 

GOODWILL. 

See  Contract,  9. 

GOVERNMENT  RAILWAY. 

See  Crown,  1. 

GROSS  NEGLIGENCE. 

See  Highway. 

GUARANTY. 

1.  Fidelity   Bond  —  Agent  of   Insur- 

ance Company  —  Advances  to 
Agent  and  Premiums  not  Paid 
over  —  Construction  of  Bond  — 
Application  to  Existing  Agreement 
between  Agent  and  Company  — 
Withholding  from  Surety  Informa- 
tion as  to  Material  Facts — Release: 
Chicago  Life  Insurance  Co.  v.  Dun- 
combe,  425. 

2.  Fidelity  Bond  —  Security   against 

Dishonesty  or  Negligence  of  Bank 
Clerks  —  Theft  by  One  Clerk  — 
Negligence  of  another  Permitting 
Theft  —   Liability   of   Guarantor 
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HABEAS  CORPUS — HUSBAND  AND  WIFE. 


in  Respect  of  Both  —  Amount  Re- 
covered by  Bank  —  Right  to  De- 
duct Expenses  of  Recovery  —  Con- 
struction of  Bond:  Crown  Bank  of 
Canada  v.  London  Guarantee  and 
Accident  Co..  1070. 

See  Bills  of  Exchange  and  Promis- 
sory Notes,  1 — Husband  and  Wife, 
3— Lis  Pendens— Pleading,   6. 

HABEAS   CORPUS. 

1.  Escape  of  Prisoner  in  Custody  of 

Sheriff  pending  Argument  of  Mo- 
tion for.  Discharge  —  Waiver  of 
Rights  of  Prisoner  under  Writ  — 
Voluntary  Return  of  Prisoner  to 
Custody  of  Sheriff  —  Quashing 
Writ— Application  for  New  Writ 
— Time — Extradition  Act,  sec.  23 
—  Dispensing  with  Presence  of 
Prisoner:    Re  Bartels,  553. 

2.  Order  of  Judge  Discharging  Defend- 

ant from  Custody  under  Informal 
Conviction  —  Term  that  no  Action 
be  Brought  against  Magistrate  — 
No  Power  to  Impose  —  Jurisdic- 
tion of  Divisional  Court  to  Re- 
move:    Rex  v.  Lowery,  755. 

See  Criminal  Law,  3,  4,  5 — Liquor 
License  Act,  1,  2— Extradition  — 
Lunatic. 

HARBOUR. 

See  Railway,  4. 

HIGH  COURT  OF  JUSTICE. 

See  Appeal  to  Divisional  Court  — 
Crown,  4  —  Execution,  4  —  Mar- 
riage—Municipal Corporations,  2 
— Settlement  of  Actions. 


HIGH  SCHOOLS. 


See  Schools. 

HIGHWAY. 

1.  Non-repair  —  Defect  in  Sidewalk — 

Injury  to  Pedestrian — Supervision 
— Notice  to  Municipal  Corporation 
— Notice  of  Accident — Sufficiency: 
Breault  v.  Town  of  Lindsay,  890. 

2.  Non-repair  —  Injury  to  Pedestrian 

by  Fall  on  Sidewalk  —  Dangerous 


Condition  by  Reason  of  Snow  and 
Ice — Evidence  as  to  Period  of  Con- 
dition —  Rapid  Climatic  Change 
—Liability  of  Municipal  Corpora- 
tions —  Gross  Negligence:  Lynn 
v.  City  of  Hamilton,  329. 

3.  Non-repair  —  Open  Excavation  Un- 
guarded —  Injury  to  Person  Cross- 
ing Highway  —  Liability  of  Muni- 
cipal Corporation  —  Negligence- 
Lawful  Obstruction  —  Substituted 
Crossing  Provided  —  Injury  Due 
to  Negligence  of  Person  Injured: 
Burns  v.  City  of  Toronto,  723. 

See  Appeal  to  Court  of  Appeal,  2  — 
Assessment  and  Taxes,  6  —  Costs. 
4  —  Injunction,  2 — Municipal  Cor- 
porations, 1  —  Negligence,  2  - 
Nuisance— Parties,  6— Railway,  I 
2,  4. 

•  HOSPITAL. 

See  Municipal  Corporations,  7. 

HUSBAND  AND   WIFE. 

1.  Alimony  —  Interim   Alimony  and 

Disbursements  —  Marriage  Ad 
mltted  —  Separation  Agreement- 
Adultery— Foreign  Divorce:  Swit 
zer  v.  Switzer,  406. 

2.  Criminal  Conversation  —  Death  «f 

Plaintiff  —  Survival  of  Canst  of 
Action  —  Nominal  Damages— Ex 
cessive  Damages  —  Evidence  — 
Rule  785:  Milloy  v.  Wellington. 
573. 

3.  Guaranty  by  Wife  of  Advances  tc 

Husband  from  Bank  —  Absence  ef 
Independent  Advice  —  Settlement 
with  Bank  —  Property  of  Wife 
Handed  over  to  Bank  —  Actioe: 
for  Rescission  and  Return  of  Pre 
perty  —  No  Fraud  or  Misrepre- 
sentation —  Consideration  —  Es- 
toppel —  Release:  Stuart  v.  Bank 
of  Montreal,  1032. 

4.  Land  Purchased  by  Husband-£«- 

veyance.  Taken  in  Name  of  Wife- 
Gift  or  Settlement  —  Intention  - 
Evidence  —  Improvidence  —  A> 
sence  of  Relation  of  Confidence- 
Undue  Influence  —  Want  of  I*h 
pendent  Advice  —  Reformation  a 


5.  Pre-nuptial  Contract  in  Quebec — Law 
of  Quebec  —  Community  of  Pro- 
perty —  Land  Situate  in  Ontario 
—Will— Distribution  of  Proceeds 
of  Sale— Heirs  of  Wife— Heirs  of 
Husband  —  Judgment— Petition  to 
Set  aside  —  Reference  —  Costs: 
Cadleux  v.  Rouleau,  1103. 

See  Contract,  8 — Fraudulent  Convey- 
ance, 2 — Insurance,  6  —  Marriage 
—Particulars,  7. 


IMPOSSIBILITY       OF 

ANCE. 


PERFORM- 


See  Contract,  5. 

IMPROVEMENTS. 

Mistake  In  Title— Administration  Pro- 
ceeding —  Life  Tenant  —  Belief 
in  Ownership  in  Fee  Simple — Re- 
port— Reference  back — Inquiry  as 
to  Improvements  —  Evidence  — 
Costs:  Re  Coulter,  Coulter  v. 
Coulter,  342. 

See  Crown,  2 — Limitation  of  Actions, 
3 — Pleading,  2 — Trusts  and  Trus- 
tees, 5— Will,  7. 

IMPROVIDENCE. 

See  Crown,  2,  4 — Dower  —  Husband 
and  Wife,  4. 

INCOME  TAX. 

See  Assessment  and  Taxes,  2. 

INDEMNITY. 

See  Judgment,  5 — Landlord  and  Ten- 
ant, 1 — Mortgage,  2. 

INDEPENDENT  ADVICE. 

See  Husband  and  Wife,  3,  4 — Parent 
and  Child. 

INDEPENDENT  CONTRACTOR. 
See  Master  and  Servant,  4. 


Welfare  of  Child— Custody  Award- 
ed to  Mother — Terms — Access  of 
Father  —  Costs  —  Direction  for 
Sealing  up  of  Papers:  Re  Argles, 
801. 

2.  Purchase  of  Goods  —  Action  for 
Price  —  Defence  of  Infancy — Al- 
leged Ratification  after  Majority — 
— Letter  Acknowledging  Account — 
Insufficiency  —  Claim  for  Value 
of  Goods  in  Hand  after  Majority 
— Amendment:  Louden  Manufac- 
turing Co.  v.  Milmine,  474;  15  O. 
L.  R.  53. 

See  Master  and  Servant,  3 — Negli- 
gence, 5  —  Partnership  —  Rail- 
way, 9 — Street  Railways,  4 — Will, 
2. 

INJUNCTION. 

1.  Business  Morals  —  Publication  of 

Testimonials  in  Garbled  Form  — 
Injury  to  Plaintiff:  Warren  v. 
X).  W.  Karn  Co.,  516;  15  O.  L.  R. 
116. 

2.  Electric  Poles  and  Wires  —  Placing 

in  Public  Highway  of  Town — Dan- 
gerous Proximity  to  Poles  and 
Wires  already  in  Position — Leak- 
age of  Current — Commercial  Neces- 
sity —  Approval  of  Town  Council 
— Power  and  Authority  —  Status 
— Interference  with  Property  of 
other  Electric  Companies:  Can- 
adian Pacific  R.  W.  Co.  v.  Falls 
Power  Co.,  1125. 

3.  Interim  Order  —  Contract  —  Prima 

Facie  Right  —  Mining  Operations 
— Interference  —  Threats  —  Dis- 
solution of  Injunction  Obtained 
ex  Parte:  Lawson  v.  Crawford, 
602,  871. 

4.  Motion   for   Interim    Injunction  — 

Electric  Wires  —  Dangerous  Prox- 
imity to  Others  —  Danger  to  Em- 
ployees of  Electrical  Companies — 
Danger  to  Public  —  Induction  — 
Leave  of  Town  Corporation  — 
Prima  Facie  Case  —  Continuance 
of  Injunction  —  Terms  —  Speedy 
Trial  —  Costs:  Canadian  Pacific 
R.  W.  Co.  v.  Falls  Power  Co.,  983. 
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INNKKEPEH — INVENTORY. 


See  Cemetery  —  Company,  4 — Con- 
spiracy— Contempt  of  Court,  2,  3 — 
Costs,  2 — Easement — Evidence,  5 — 
Limitation  of  Actions,  4 — Munici- 
pal Corporations,  1,  2 — Receiver,  1 
— Water  and  Watercourses,  1,  3. 

INNKEEPER. 

Liability  for  Effects  of  Guest  —  Com- 
mencement of  Relationship — Neg- 
ligence —  Notice — Special  Place 
Provided  for  Leaving  Effects: 
Fraser  v.  McGibbon,  54. 

INSOLVENCY. 
See  Bankruptcy  and  Insolvency. 

INSURANCE. 

1.  Fire  Insurance  —  Actions  on  Poli- 
cies —  Defences  —  Statutory  Con- 
dition, 10  (f)  —  "Gasoline  Kept 
or  Stored  in  the  Building  In-  • 
sured  "  —  Small  Quantity  of  Gaso- 
line in  Store  for  Use  —  Defects  in 
Proofs  of  xjobs  —  Assignment  by 
Assured  of  Policy  to  Bank — Add- 
ing Bank  at  Trial  as  Party  Plain- 
tiff ab  Initio  and  nunc  pro  tunc — 
Absence  of  Notice  of  Assignment 
— Subsequent  Insurance  not  As- 
sented to  by  Prior  Insurers — Statu- 
tory Condition  8 — Substituted  In- 
surance —  Prior  Insurance  Undis- 
closed —  Insurance  Effected  by 
Mortgagees  without  Knowledge  of 
Assured — Fraud  —  Incumbrances 
Undisclosed  —  Immateriality  — 
Costs  —  Technical  Defences: 
Thompson  v.  Equity  Fire  Insur- 
ance Co.,  Thompson  v.  Standard 
Mutual  Fire  Insurance  Co.,  761. 

2.  Fire  Insurance  —  Insured  Buildings 

Destroyed  by  Fire  from  Railway — 
Compromise  of  Owner's  Claim 
against  Railway  Company  —  Bona 
Fide  Settlement  —  Claim  against 
Insurance  Company  —  Subroga- 
tion: Kirton  v.  British  America 
Assurance  Co.,  498. 

3.  Life  Insurance — Action  on  Policies 

—  Question  whether  Policies  in 
Force  at  Death  of  Insured  —  Con- 
struction of  Policies  —  Payment 
of  Premiums  —  •'  Annually "  — 
Limits  of  Year:  Pense  v.  North- 
ern Life  Assurance  Co.,  826;  15  O. 
L.  R.  131. 


4.  Life  Insurance  —  Benefit  Certifi^ 

— Direction  of  Assured  86  M 
position  of  Fund—Constroctio: 
Policy — Division  among  Wife  i_ 
Children  —  Income  —  Corpus « 
Vested  Interests  —  Applicuio: 
Doctrine  in  Regard  to  Wills  ■ 
Conflict  of  Authority  —  Follorj 
Known  Decision  —  Judicature 
sec.  81  (2)— "Deem  "-Owe:  1 
Shafer,  409,  865. 

5.  Life    Insurance — Benefit  Certified 

— Change  of  Beneficiary  -R-J 
of  Society  —  Wife  of  Member 
Foreign  Divorce  —  Validity-i 
toppel  —  Re-marriage  —  Claim  i 
Second  Wife  —  Claim  of  Ad<r,« 
Daughter  —  Right  to  Contest; 
Williams  and  Ancient  Orde: 
United  Workmen,  50,  215;  il  ( 
L.  R.  482. 

6.  Life  Insurance  —  Preferred  Ba- 

ficiaries  —  Designation  by  ¥£- 
Identification .  of  Policy  -  0*  cf 
Four  in  same  Terms  —  Iosuuct 
Act  —  Bequest  of  "Policy's-: 
not  to  Include  More  than  0»  - 
Evidence  —  Admissibility  -  A> 
plication  for  Insurance  —  I/n? 
of  Insured:  MacLaren  t.  Mr 
Laren,  835;  15  O.  L.  R.  142. 

See  Guaranty  —  Pleading  —  Soy  i 
Proceedings. 

INTEREST. 

See  Bills  of  Sale  and  Chattel  Morr 
gages,  3 — Judgment,  3,  4  -  Mor 
gage,  4 — Trusts  and  Trustees,  f 

INTERNATIONAL  LAW. 

See  Judgment,  2. 

INTERPLEADER. 


See  Equitable  Assignment,  2  —  GLV 
Partnership. 

INTOXICATING  LIQUORS. 

See  Liquor  License  Act  —  Munich 
Corporations,  5,  6. 

INVENTORY. 

See  Bills  of  Sale  and  Chattel  Mc- 
gages,  1. 


ISOLATION  HOSPITAL — JURY  NOTICE. 
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ISOLATION  HOSPITAL. 
Jee  Municipal  Corporations,  7. 

JOINDER  OP  PARTIES. 

5ee  Parties. 

JUDGMENT. 

-Amendment  after  Entry  —  Neglect 
to  Provide  for  Interlocutory  Costs 
Reserved  for  the  Trial  Judge  — 
Disposition  of  Costs:  Logan  v. 
Drew,  643. 

Foreign  Judgment  —  Judgment  Re- 
covered in  Circuit  Court  of  Quebec 
against  Company  Domiciled  in  On- 
tario —  Want  of  Jurisdiction  — 
Nullity  —  22  Vict  ch.  6,  sec.  68 
(C.)  —  Repeal  by  Subsequent  Leg- 
islation —  Rules  of  International 
Law:  Vezina  v.  Will  H.  Newsome 
Co.,  17;  14  O.  L.  R.  668. 

.  Issue  as  to  Validity  of  Default  Judg- 
ment —  Motion  to  Set  aside  Judg- 
ment after  15  Tears — Service  of 
Writ  of  Summons  —  "  Signing 
Judgment "  —  Sufficiency  —  Form 
of  Judgment  —  Special  Indorse- 
ment of  Writ  —  Price  of  Goods 
Sold  —  Stated  Account  —  Interest 
— Nullity  of  Judgment  —  Irregu- 
larity —  Setting  aside  Judgment 
— Terms:  Green  v.  George,  292; 
George  v.  Green,  14  O.  L.  R.  578. 

r.  Summary  Judgment  —  Rule  603  — 
Action  against  Executor  for  Inter- 
est on  Legacy  —  Defence  in  Law: 
Down  v.  Kennedy,  627. 

;.  Summary  Judgment  —  Rule  603  — 
Action  on  Promissory  Note — Nom- 
inal Plaintiff  —  Defence  —  Re- 
newal —  Payment  —  Indemnity — 
Action  in  Foreign  Court  —  Stay  of 
Proceedings  —  Addition  of  Par- 
ties:   Todd  v.  Labrosse,  772. 

>.  Summary  Judgment  —  Rule  603 — 
Mortgage  —  Possession  —  Defence 
— Fraud  —  Leave  to  Defend: 
Euclid  Avenue  Trust  Co.  v.  Hohs, 
474. 

J.  Summary  Judgment  —  Rule  603  — 
Promissory  Note  —  Action  on  — 


Defence  —  Indorsement  by  Defend- 
ants before  Payees  of  Note  —  Au- 
thority of  Previous  Decisions: 
Williams  v.  dimming,  561. 

See  Appeal  to  Court  of  Appeal,  8  — 
Appeal  to  Divisional  Court,  1,  2 — 
Contempt  of  Court,  1 — Contract,  3, 
6  —  Costs,  1,  13 — Execution,  1 — 
Husband  and  Wife,  5 — Limitation 
of  Actions,  4 — Mines  and  Miner- 
als, 4 — Mortgage,  5  —  Pleading,  3 
— Railway,  8  —  Receiver,  2 — Set- 
tlement of  Actions — Vendor  and 
Purchaser,  8— Will,  1. 

JUDGMENT  DEBTOR. 

Examination  of— Second  Examination 
— Application  for  —  Rule  900: 
Kingswell  v.  McKnight,  15. 

JURISDICTION. 

See  Company,  11 — Contempt  of  Court, 
3— Costs,  3,  6,  7,  8,  14— Criminal 
Law,  9,  12 — Crown,  4  —  Division 
Courts  —  Habeas  Corpus,  2  — 
Judgment,  2  —  Liquor  License 
Act,  1  —  Marriage  —  Master  in 
Chambers — Mines  and  Minerals,  4, 
5 —  Municipal  Corporations,  2  — 
Railway,  4  —  Receiver  2 — Settle- 
ment of  Actions. 

JURY. 

See  Defamation,  2 — Master  and  Ser- 
vant —  Municipal  Corporations,  1 
— Negligence,  1,  3,  5,  6 — New  Trial 
—Railway,  5,  6,  7,  10— Street  Rail- 
ways— Trial,  1. 

JURY  NOTICE. 

1.  Irregularity  —  Cause  Removed  from 

Surrogate  Court  into  High  Court' 
— Terms    of    Order    Removing  — 
Time  for  Filing  Jury  Notice:    Mc- 
Kenzle  v.  Shoebotham,  1055. 

2.  Striking  out — Separate  Sittings  for 

Jury  and  Non-Jury  Cases  —  Prac- 
tice —  Discretion  —  Trial — Irregu- 
larity—Action for  Equitable  Re- 
lief:    Clisdell  v.  Lovell,  609,  925. 

3.  Striking  out  —  Discretion  of  Judge 

— Exercise  before  Trial — Place  of 
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JUSTICE  OF  THE  PEACE — LIMITATION  OF  ACTIONS. 
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Trial  outside  of  Toronto  —  Equit- 
able Defence — Pleadings:  Bryans 
v.  Moffatt,v1027. 

JUSTICE  OF  THE  PEACE. 

See  Habeas  Corpus,  2— Liquor  License 
Act. 

KEEPING  COMMON  BETTING 
HOUSE. 

See  Criminal  Law,  8. 

KEEPING  DISORDERLY  HOUSE. 

See  Criminal  Law,  9. 

LAKE. 

See  Water  and  Watercourses. 

LAND  TITLES  ACT. 

Registration  of  Cautions— Claims  for 
Compensation  —  Bona  Fides — Ter- 
minating Cautions:  Re  Kay  and 
White  Silver  Co.,  10. 

See  Crown,  2,  4— Way,  1. 

LANDLORD  AND  TENANT. 

1.  Action  for  Rent— Claim  for  Indem- 

nity —  Agreement  between  Tenant 
and  Bank  —  Disposal  of  Business 
— Authority  of  Agent  of  Bank  — 
Assumption  of  Liabilities  —  Im- 
plied Obligation  to  Pay  Rent  — 
Transferees  of  Lease  —  Power  of 
Bank  to  Carry  on  Business — Im- 
plied Obligation  —  Third  Parties: 
Peterborough  Hydraulic  Co.  v.  Mc- 
Allister, 694. 

2.  Action  for  Rent  —  Conveyance  of 

Land  —  Reservation  of  "Life  In- 
terest "  —  Grantee  Taking  Posses- 
sion —  Occupation  Rent  —  Release 
—Evidence  —  Rights  of  Executors 
of  Grantor  —  Payment  of  Debts: 
Robertson  v.  Robertson,  968. 

3.  Lease  —  Right  to  Drill  for  Oil  — 

Construction  of  Lease  —  Cove- 
nants —  Breach  —  Commencement 
of  Operations  —  Alternative  Pay- 
ment of  Rent  —  Forfeiture  —  Re- 
lief —  Ceasing  to  Operate  —  Pay- 
ment into  Court — Costs:  Docker 
v.  London-Elgin  Oil  Co.,  1056. 


LAW  SOCIETY. 

See  Evidence,  2— Solicitor,  1. 

LEASE. 

See  Company,  10— Contract,  i 

2,  3  —  Fraud  and  Misrepresent* 
tion,  3 — Landlord  and  Tenant  — 
Pleading,  3 — Sale  of  Goods. 

LEAVE    TO    APPEAL. 

See  Appeal  to  Court  of  Appeal  — 
Appeal  to  Supreme  Court  of  Can- 
ada—Criminal Law,  1,  3,  10,  12. 

LEAVE  TO  PROCEED. 

See  Dismissal  of  Action. 

LEGACY. 

See  Executors  and  Administrators.  2 
— Judgment,  4. 

LIBEL. 

See  Defamation. 

LIEN. 

See  Bailment— Limitation  of  Actions, 
3 — Receiver,  1 — Vendor  and  Pur- 
chaser,  1. 

LIFE   ESTATE. 

See  Husband  and  Wife,  4. 

LIFE   INSURANCE. 

See  Insurance,  3-6. 

LIFE  TENANT. 

See  Improvements  —  Railway,  9  — 
Trusts  and  Trustees,  6. 

LIGHT. 

See  Easement 

LIMITATION    OF    ACTIONS. 

1.  Claim  for  Payment  for  Services  — 
Contract  —  Quantum  Meruit  — 
Solicitor  —  Acknowledgment  — 
Correspondence  —  Costs:  Segfr 
worth  v.  DeCew,  675. 
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2.  Real  Property  Limitation  Act— Con- 

veyance of  Land  —  Security  — 
Agreement  —  Default  —  Redemp- 
tion —  Sale  —  Possesion:  Pat- 
terson v.  Dart,  79. 

3.  Real  Property  Limitation  Act— Title 

by  Possession  —  Arrangement  as 
to  Working  Land  —  Time  of  Com- 
mencement of  Statutory  Period — 
Payment  of  Rent  —  Onus  —  Ac- 
tual Payment  —  Gift  of  Land  — 
Evidence  —  Costs  —  Plaintiff  Re- 
lieved from  Liability  —  Right  to 
Recover  Costs  against  Defendant 
—  Lien  for  Improvements:  Cal- 
verley  v.  Lamb,  279. 

4.  Real    Property    Limitation    Act  — 

Title  by  Possession  to  Upper  Storey 
of  Building  with  outside  Landing 
and  Staircase — Declaratory  Judg- 
ment —  Injunction  Restraining 
Defendants  from  Interfering  with 
Possession  of  Portion  of  Building 
— Support  and  Means  of  Access — 
Basement:    Iredale  v.  Loudon,  725. 

5.  Simple  Contract  Debt  —  Payments 

on  Account  Made  by  Assignee  for 
Benefit  of  Creditors  under  Volun- 
tary Assignment:  Birkett  v.  Bis- 
sonette,  171;  15  O.  L.  R.  93. 

See  Dismissal  of  Action — Master  and 
Servant,  1 — Mortgage,  2 — Munici- 
pal Corporations,  1 — Pleading,  2 — 
Railway,  3— Will,  7. 

LIQUIDATOR. 

See  Costs,  9. 

LIQUOR  LICENSE  ACT. 

1.  Conviction  as  for  Second  Offence — 
Sentence  to  4  Months'  Imprison- 
ment —  Motion  for  Discharge  un- 
der Habeas  Corpus — Right  of  Court 
to  go  behind  Conviction  Regular 
on  its  Face  —  Jurisdiction  of  Po- 
lice Magistrate  —  Clerical  Error 
in  Date  of  Warrant  of  Commit- 
ment —  No  Recorded  Evidence  of 
Existence  of  Prior  Conviction  — 
Provision  of  Act  Requiring  Evi- 
dence to  be  Taken  down  in  Writ- 
ing —  Admission  of  Defendant — 
Variance  between  Information  and 
Conviction  —   Defendant  not  Al- 


lowed Fair  Opportunity  to  make 
his  Defence  —  Refusal  of  Adjourn- 
ment: Rex  v.  Farrell,  790;  15  O. 
L.  R.  100. 

2.  Conviction   for  Selling  without  Li- 

cense —  Imprisonment  of  Defend- 
ant —  Habeas  Corpus  —  Certior- 
ari —  Right  of  Court  to  go  be- 
hind Conviction  and  Look  at  De- 
positions —  Absence  of  Evidence 
to  Sustain  Conviction  —  Justices' 
Notes  of  Evidence  not  Signed  by 
Witnesses  —  Discharge  of  Pris- 
oner:    Rex  v.  Brisbois,  869. 

3.  Conviction  of  Hotel-keeper  for  Sell- 

ing Liquor  in  Prohibited  Hours — 
Subsequent  Conviction  of  Bar-ten- 
der for  same  Offence  —  Invalidity 
of  Late  Conviction  —  Validity  of 
Earjier  —  Statutory  Exception  in 
Regard  to  Sales  'in  Prohibited 
Hours  —  Sales  for  Medicinal  Pur- 
poses —  Necessity  for  Negativing 
Exception  in  Conviction  —  Infor- 
mation —  Burden  of  Proof  — 
Amendment  —  Powers  of  Court 
—  Appeal  from  Order  Quashing 
Conviction:     Rex  v.  Boomer,  978. 

4.  Order  of  Magistrate  Directing  De- 

struction of  Liquors  —  Order  of 
High  Court  Quashing  —  Right  of 
Informant  to  Appeal  to  Court  of 
Appeal  under  sec.  121  —  Order 
Quashing,  Right  on  Merits  —  Re- 
fusal of  High  Court  to  Protect  In- 
formant from  Action — Discretion 
— Appeal:  Rex  v.  Ing  Kon,  544. 
See  Municipal  Corporations,  5,  6. 

LIS   PENDENS. 

Motion  to  Vacate — Cause  of  Action — 
Pleading  —  Statement  of  Claim — 
Guaranty  —  Payment  into  Court: 
Brock  v.  Crawford,  756,  879. 

See  Execution,  3  —  Pleading,  6. 

LOCAL  OPTION  BY-LAW. 

See  Municipal,  Corporations,  5,  6. 

LOCAL  REGISTRAR. 

See  Costs,  14. 

LORD'S  DAY  ACT. 

! 

See  Sunday. 


LUNATIC. 

Detention  of  Alleged  Lunatic  in  Asy- 
lum for  Insane  —  Authority  — 
Medical  Certificates — Informalities 
— Habeas  Corpus  —  Motion  for 
Discharge  —  Refusal  —  Appeal — 
Direction  for  Trial  of  Issue  as  to 
Sanity — Retention  of  Appeal  pend- 
ing Trial:     Re  Gibson,  542. 

See  Contract,  8 — Devolution  of  Estates 
Act 

MAINTENANCE. 

See  Parent  and  Child— Sale  of  Goou*, 
2. 

MALICIOUS  PROSECUTION. 

Want  of  Reasonable  and  Probable 
Cause  —  Functions  of  Judge  and 
Jury  —  Nonsuit — Setting  aside — 
New  Trial:  Still  v.  Hastings,  10; 
14  O.  L.  R.  638. 

MANDAMUS. 

See  Schools— Water  and  Watercourses, 


MARRIAGE 

Action  for  Declaration  of  Nullity  to* 
Impotency  of  Wife — No  Jurisdic- 
tion in  Court  to  Entertain:  T 

v.  B ,  1030. 

See  Contract,  8 — Husband  and  Wife 
— Insurance,  5  —  Seduction. 

MARRIAGE  SETTLEMENT. 

See  Fraudulent  Conveyance,  2 — Hus- 
band and  Wife,  5. 

MASTER  AND  SERVANT. 

1.  Contract  to  Pay  Wages  —  Adopted 

Son — Method  of  Payment  — Quan- 
tum Meruit — Period  of  Services — 
Limitation  of  Actions:  Chalk  v. 
Wigle,  146. 

2.  Injury    to    Servant — Deck-hand    on 

Lake  Steamer  —  Seaman  —  Neg- 
ligence of  Mate  —  Findings  of 
Jury  —  Workmen's  Compensation 
Act:  Frawley  v.  Hamilton  Steam- 
boat Co.,  308. 


3.  Injury  to  Servant— Infant  Employ- 

ed In  Factory  —  negligence  of 
Foreman  —  Dangerous  Machines— 
Neglect  to  Caution  Infant — Liabil- 
ity of  Employers — Superintendence 
— Workmen's  Compensation  Act- 
Factories  Act:  Lawson  v.  Packard 
Electric  Co.,  525. 

4.  Injury  to  Servant  —  Negligence  — 

Contractor  —  Sub-contractor  — 
Independent  Contractor  —  Fore- 
man —  Evidence  —  Partnership- 
Contributory  Negligence  —  Dam- 
ages:   Kitts  v.  Phillips,  986. 

5.  Injury  to  Servant  and  Consequent 

Death  —  Negligence  —  Dangerous 
Employment — Primary  Negligence 
of  Servant  Immediate  Cause  of 
Injury  —  Findings  of  Jury  —  Vol- 
untary Assumption  of  Risk:  Wil- 
son v.  Davies,  315. 

6.  Injury  to  Servant  and  Consequent 

Death  —  Negligence  —  Finding  of 
Jury  —  Inconclusive  Verdict  — 
Failure  to  Establish  Cause  of  In- 
jury —  Evidence  —  Dismissal  of 
Action:  Ede  v.  Canada  Foundry 
Co.,  Lynn  v.  Canada  Foundry  Co, 
629. 

7.  Injury  to  Servant  and  Consequent 

Death  —  Negligence  —  Railway- 
Person  in  Charge  —  Workmen's 
Compensation  Act  —  Res  Ipsa  Lo- 
quitur: Warren  v.  Macdonnell 
614. 

See  Conspiracy — Negligence,  3— Rail- 
way, 8 — Street  Railways,  6. 

MASTER  IN  CHAMBERS. 

Jurisdiction— Removal  of  Arbitrator- 
Arbitration  Act  —  Reference  of 
Motion  to  Judge  in  Chambers:  Re 
Coleman  and  Union  Trust  Co, 
245. 

v  MASTER'S  REPORT. 

See  Costs,  1. 

MECHANICS'  LIENS. 

1.  Statement  of  Claim — Computation 
of  Time  for  Filing  —  Commence- 
ment of  Action  —  Long  Vacation 
— Statute  and  Rules  of  Court: 
Canada  Sand  Lime  Brick  Co.  v. 
Ottaway,  686,  788;  15  O.  L.  R.  128. 
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.  Statement  of  Claim — Motion  to  Set 
aside  —  Affidavit  Sworn  before 
Plaintiff's  Solicitor— Rule  522  — 
Expiry  of  Time  for  Filing  State- 
ment of  Claim  —  Practice:  Can- 
ada Sand  Lime  and  Brick  Co.  v. 
Poole,  1041. 

MESNE    PROFITS. 
See  Will,  7. 

MINES  AND  MINERALS. 

.  Crown  Grand  of  Mining  Lands  — 
Construction — Reservation  of  Rail- 
way Right  of  Way  —  Evidence — 
Description  —  Plan  —  Actual  Ex- 
ception of  Strip  of  Land  and  not 
mere  Easement  —  Title — Declara- 
tion: La  Rose  Mining  Co.  v.  Tern- 
iskaming  and  Northern  Ontario 
Railway  Commission,  516. 

!.  Mining  Claims  —  Contest — Decision 
of  Mining  Commissioner  —  Appeal 
— Weight  of  Evidence  —  Right  of 
Claimant  whose  Claim  has  Failed 
to  Appeal  against  Allowance  of 
Rival  Claim  —  "  Any  Licensee  or 
Person  Feeling  Aggrieved" — Min- 
ing Act,  sees.  52  (3),  75:  Re  Cash- 
man  and  Cobalt  and  James  Mines 
Limited,  658. 

5.  Mining  Commissioner — Appeal  from 
Decision  of — Evidence — Re-inspec- 
tion— Ex  Parte  Report  of  Govern- 
ment Inspector — Finding  of  Com- 
missioner —  Duty  of  Appellate 
Court:     Re  Rodd,  671. 

4.  Mining  Commissioner  —  Award  of, 

under  Mines  Act — Action  to  En- 
force —  Jurisdiction  of  Commis- 
sioner to  Enforce  —  No  Necessity 
for  Action  —  Dismissal  of  Motion 
for  Summary  Judgment:  Bassett 
v.  Clarke  Standard  Mining  Co., 
752. 

5.  Ontario   Mines  Act,   1906 — Applica- 

tion for  Working  Permit — Invalid- 
ity— Affidavit  of  Applicant  —  Ad- 
verse Claims — Knowledge  of  Ap- 
plicant —  Order  of  Mining  Com- 
missioner Cancelling  Application 
—Want  of  Jurisdiction:  Re  I&a 
Mining  Co.  and  Francey,  31. 


6.  Ontario   Mines  Act,   1906— Applica- 

tion to  Record  Staking  out  of 
Mining  Claim  —  Duty  of  Mining 
Recorder  to  Receive — Ministerial 
Act — Result  of  Failure  to  Record 
— Rights  of  Applicants — Previous 
Adverse  Claims  Undisposed  of — 
Bar  to  Recording  Fresh  Claims — 
Affidavit — Form— Construction  of 
Act:  Munro  v.  Smith,  Mackie  v. 
Smith,  Richardson  v.  Smith,  97. 

7.  Railway— Right  of  Way— Encroach- 

ment —  Statutes  —  Trespass  — 
Damages:  Temiskamlng  and 
Northern  Ontario  Railway  Com- 
mission v.  Alpha  Mining  Co., 
Right  of  Way  Mining  Co.  v.  La 
Rose  Mining  Co.,  1110. 

See  Assessment  and  Taxes,  2 — Com- 
pany, 6,  8 — Crown,  2,  4 — Injunc- 
tion, 3 — Principal  and  Agent,  3,  4 
— Pleading,  3 — Vendor  and  Pur- 
chaser, 11. 

MINING   COMMISSIONER. 

See  Mines  and  Minerals. 

MISDIRECTION. 

See  Criminal  Law,  12,  14— New  Trial. 

MISREPRESENTATION. 

See  Fraud  and  Misrepresentation. 

MISTAKE. 

See  Deed,  2 — Improvements  —  Mort- 
gage, 3 — Vendor  and  Purchaser,  5 
—Will,  7. 

MISTRIAL. 

See  Trial,  1. 

MONEY  IN  COURT. 

See  Costs,  5. 

MONEY  PAID. 

Failure  of  Consideration  —  Action  to 
Recover — Defence  of  Repayment — 
Conflicting  Evidence— Credibility 
— Surrounding  Circumstances:  Da- 
vies  Co.  v.  Weldon,  210. 
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MORTGAGE. 


1.  Act i -ii  for  Foreclosure — Failure  to 

Make  Lessees  of  Owner  of  Equity 
with  Option  of  Purchase  Parties — 
Final  Order  of  Foreclosure — Mo- 
tion by  Lessees  to  Set  aside  after 
Expiry  of  Lease — Dismissal  with- 
out Costs:  Elmsley  v.  Dingman, 
248. 

2.  Assignment  —  Agreement  —  Execu- 

tors of  Purchaser  from  Mortgagor 
— Liability  for  Mortgage  Moneys 
— Statute  of  Limitations — Indem- 
nity— Cause  of  Action — Payments 
on  Mortgage:  Carman  v.  Wight- 
man,  135. 

3.  Discharge  —  Intention  to  Take  As- 

signment —  Mistake  —  Subroga- 
tion—Chargee  of  Land  Joining  in 
Mortgage  as  Surety  for  Owner- 
Extension  of  Time  to  Owner — Re- 
lease of  Surety  —  Declaration  of 
Priority  —  Redemption  —  Costs: 
Quackenbush  v.  Brown,  850. 

4.  Redemption— Rate  of  Interest  post 

Diem— Interest— "Liabilities"  —  63 
&  64  Vict.  ch.  29  (D.):  Plender- 
leith  v.  Parsons,  680;  14  O.  L.  R. 
619. 

6.  Sale  under  Judgment  of  Court — 
Abortive  Auction  Sale  —  Subse- 
quent Sale  by  Tender — Sufficiency 
of  Price— Validity  of  Sale— Special 
Grounds  for  Impugning  —  Irregu- 
larities: Union  Trust  Co.  v. 
O'Reilly,    618. 

6.  Transfers  of  Land— Releases— Com- 
pany —  Impeachment  for  Fraud 
and  Collusion — Redemption  —  Ac- 
count —  Terms  —  Time  for  Re- 
demption—Withdrawal of  Charges 
of  Fraud — Postponement  of  Mort- 
gage— Agent  for  Care  and  Sale  of 
Lands  —  Compensation  —  Costs: 
Saskatchewan  Land  and  Home- 
stead Co.  v.  Leadlay,  501. 

See  Costs,  14— Judgment,  6— Trusts 
and  Trustees,  1,  3 — Vendor  and 
Purchaser,  1,  3. 

MORTMAIN. 

See  Will,  13,  15. 


MUNICIPAL  CORPORATIONS. 

1.  Construction  of  Road  Ditch— Negli- 

gence— Flooding  Adjoining  Lands 
—Findings  of  Jury  —  Depriving 
Land-owner  of  Access  to  Highway 
— Remedy  —  Compensation  — 
Rights  of  Purchaser  of  Land  Af- 
fected —  Injunction  —  Statute  of 
Limitations— Undertaking:  Do* 
aldson  v.  Township  of  Derehan. 
220. 

2.  Investigation  of  Conduct  of  Mnni- 

cipal  Officer— County  Court  Judge 
Appointed  by  Council  to  Conduct 
Inquiry— Powers  of  Commissioner 
—Municipal  Act,  3  Edw.  VII.  ct 
19,  sec.  324 — Scope  and  Method  of 
Inquiry— Proceedings  Open  to  Pstr 
lie— Examination  of  Witnesses  and 
Parties  —  Discretion  of  Comnte 
sioner  —  Injunction — Removal  of 
Commissioner— Alleged  Bias— Ei 
Parte  Proceedings-^ Jurisdiction  of 
High  Court— Status  of  Officer  Ac 
cused  of  Misconduct  as  Plaintiff  fc 
Action:  Chambers  v.  Winchester 
909. 

3.  Liability    of    County    for   Maintt* 

ance  of  Bridge  Crossing  RiYer- 
Width  of  River— Municipal  Act. 
sees.  613,  616:  Re  Village  of  Se* 
burgh  and  County  of  Lennox  ac-- 
Addington,  541. 

4.  Liability    of   County    for   Malnte* 

ance  of  Bridge  over  Stream- 
Bridge  or  Culvert  —  Definition  of 
Culvert:  County  of  Duflerin  t. 
County  of  Wellington,  239. 

5.  Local   Option   By-law— ApproTtl  ■-? 

Electors  —  Voters*  Lists— Pence 
Entitled  to  Vote— Polling  Ftaws- 
Statutory  Declarations  of  Seci«T 
—Municipal  Act  1903,  sees.  :i«- 
368:  Re  Wynn  and  Village  * 
Weston,  1115;  15  O.  L.  R  1. 

6.  Local  Option  By-law— Order  Qua* 

ing  because  Third  Reading  «=i 
Final  Passing  Premature— kpps* 
from— Waiver  by  Council  Purp^ 
ing  to  Read  By-law  a  Third  Ttv 
after  Notice  of  Appeal— Time  V 
Finally  Passing  By-law— New*?* 
for  Expiry  of  Two  Weeks  » 
Declaration  of  Result  of  Vote- v 
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Necessity  for  Declaration — Muni- 
cipal Act  —  Liquor  License  Act — 
Repeal  of  By-law — Irregularities  in 
Voting— Voters  Depositing  Ballots 
in  a  Box — Publication  of  Notice — 
Time  for — Constitution  of  Council 
— Knowledge  of  Council  of  Ap- 
proval of  Voters — Voters'  Lists — 
Names  of  Voters — Deputy  Return- 
ing Officers — Appointment  of — Poll 
Clerks  —  Illiterate  Voters — Mark- 
ing of  Ballots  —  Irregularity — Ef- 
fect on  Result  —  Curative  Provi- 
sion of  Statute — Form  of  Oath  for 
Voters  —  By-law  not  Prohibiting 
Sale  of  Liquor  in  Places  of  Public 
Entertainment — Immaterial  Omis- 
sion: Re  Duncan  and  Town  of 
Midland,  345,  551. 

7.  Maintenance   of   Isolation   Hospital 

— Liability  for  Negligence  of  Offi- 
cers and  Servants  Employed — 
Death  of  Patient  —  Nonfeasance — 
Public  Health  Act  —  Pleading- 
Statement  of  Claim  —  Motion  to 
Strike  out  as  Disclosing  no  Rea- 
sonable Cause  of  Action — Rule  261 
— Summary  Dismissal  of  Action: 
Butler  v.  ^ity  of  Toronto,  876. 

8.  Ontario    Shops    Regulation    Act- 

Early  Closing  By-law  Affecting 
Class  of  Traders — Time  for  Pas- 
sing— Application  of  Members  of 
Class — Majority  —  Computation — 
Certificate  of  Clerk  of  Municipal- 
ity— Withdrawal  of  Names  of  Ap- 
plicants— Quashing  By-law — Costs: 
Re  Halliday  and  City  of  Ottawa, 
46,  612;  14  O.  L.  R.  458;  15  O.  L. 
R.  65. 

9.  Settlement   of   Action   against — Re- 

solution of  Council  Adopting  Offer 
of  Settlement — Absence  of  By-law 
and  Corporate  Seal  —  Settlement 
not  Binding  on  Corporation — Re- 
scission of  Resolution — Unexecuted 
Consideration:  Leslie  v.  Town- 
ship of  Malahide,  199;  15  O.  L.  R. 
4. 

10.  Sewer  —  Overflow — Flooding  Pre- 
mises of  Householder  —  Construc- 
tion of  Sewer  —  Insufficiency  — 
Heavy  Rainfall — Responsibility  of 
Municipality — Damages:  Roberts 
v.  Town  of  Port  Arthur,  1111. 

11.  Sewer  —  Sufficiency — Backing  up 
Water  into  Cellar  of  House — Ex- 


traordinary Rainfalls — Absence  of 
Negligence  —  Non-liability  of  Cor- 
poration: Faulkner  v.  City  of  Ot- 
tawa, 807. 

See  Assessment  and  Taxes — Costs,  4 
— Highway  —  Injunction,  2,  4 — 
Negligence,  2  —  Parties,  5— Rail- 
way, 4. 

MURDER. 

See  Criminal  Law,  11-14. 

NAVIGABLE  WATERS. 

See  Railway,  4 — Water  and  Water- 
courses. 

NEGLIGENCE. 

1.  Injury  to  Person — Findings  of  Jury 

— Judge's  Charge — Nonsuit:  Rus- 
sell v.  Bell  Telephone  Co.,  892. 

2.  Injury  to  Person  Using  Highway — 

Municipal  Corporation  Operating 
Electric  Light  Plant  under  Statu- 
tory Authority  —  Spike  on  Post 
Charged  with  Electricity — Failure 
of  Person  Injured  to  Prove  Negli- 
gence: Prue  v.  Town  of  Brock- 
ville,  359. 

3.  Master  and  Servant — Injury  to  and 

Death  of  Servant — Action  by  Wi- 
dow for  Damages  —  Findings  of 
Jury — Accident  —  Cause  of:  Mar- 
kle  v.  Simpson  Brick  Co.,  9. 

4.  Pleasure  Grounds  —  Injury  to  Per- 

son— Licensee — No  Unusual  Danger 
— Nonsuit:  Downs  v.  Hamilton 
and  Dundas  R.  W.  Co.,  657. 

5.  Street  Railways  —  Injury  to  Infant 

— Contributory  Negligence — Find- 
ings of  Jury:  Hackett  v.  Toronto 
R.  W.  Co.,  582. 

6.  Street   Railways — Injury  to   Motor- 

man — Collision  with  another  Car 
—  Failure  of  Motive  Power  — 
Stranded  Car  —  Neglect  to  Signal 
Approaching  Car — Disobedience  of 
Rules  by  Injured  Motorman — Ac- 
tual Cause  of  Injury  —  Contribu- 
tory Negligence — Finding  of  Jury: 
Harris  v.  London  Street  R.  W.  Co., 
302. 


55 


NEW  TRIAL — OFFICIAL  GUARDIAN. 


56 


See  Bills  of  Exchange  and  Promis- 
sory Notes,  4 — Crown,  1 — Guaran- 
ty, 2  —  Highway  —  Innkeeper  — 
Master  and  Servant  —  Municipal 
Corporations,  1,  7  —  New  Trial- 
Parties,  3  4,  5— Pleading,  10— Rail- 
way— Street  Railways — Timber. 

NEW  TRIAL. 

Misdirection  —  Reversing  Order  of  Di- 
visional Court  Directing  New 
Trial  —  Objection  not  Taken  at 
Trial— Negligence  —  Street  Rail- 
ways^— Injury  to  Person  Crossing 
Track  —  Contributory  Negligence 
— Ultimate  Negligence  —  Rules  of 
Street  Railway  Company  —  Sub- 
stantial Wrong  or  Miscarriage: 
Brenner  v.  Toronto  R.  W.  Co.,  547. 

See  Appeal  to  Court  of  Appeal,  8 — 
Criminal  Law,  6,  12,  14 — Damages 
— Defamation,  2  —  Evidence,  6  — 
Malicious  Prosecution. 

NEWSPAPER. 

See  Executors  and  Administrators,  3. 

NONFEASANCE. 

See  Crown,  1  —  Municipal  Corpora- 
tions, 7. 

NON-REPAIR   OF   HIGHWAY. 

See  Highway. 

NONSUIT. 

See  Defamation,  2 — Malicious  Prose- 
cution —  Negligence,  1,  4  —  Rail- 
way, 7,  10 — Street  Railways,  2,  5. 

NOTICE. 

See  Bills  of  Exchange  and  Promis- 
sory Notes,  4 — Crown,  2,  4 — Equit- 
able Assignment,  2 — Innkeeper. 

NOTICE  OF  ACCIDENT. 
See  Highway,  1. 

NOTICE  OF  ASSIGNMENT. 
See  Insurance,  1. 


NOTICE  OF  TRIAL. 

1.  Late  Service  of— Motion  to  Set  abide 

— Failure  of  Applicant  to  Negative 
Service  of  Proper  Notice:  John- 
ston v.  Tapp,  23. 

2.  Motion  to  Set  aside— Irregularity- 

No  Place  of  Trial  named  in  State- 
ment of  Claim  —  Place  of  Trial 
named  in  Writ  of  Summons  not 
Specially  Indorsed— Waiver  of  Ir- 
regularity —  Costs:  Barrett  v. 
Perth  Mutual  Fire  Insurance  Co., 
464. 

3.  Regularity— Close  of  Pleadings— Ac- 

tion to  Establish  Will  —  Defence 
Setting  up  Agreement  with  Testa- 
tor—Joinder: Russell  v.  Russell, 
873. 

NOTICE  TO  CREDITORS. 

See  Executors  and  Administrators,  3. 

NOVATION. 

See  Contract,  9 — Sale  of  Goods,  1 

NUISANCE. 

Clanging  of  Heavy  Gate  —  Jarring 
House  Adjoining — Disturbance  of 
Inmates  —  Damages  —  Obstruc- 
tion of  Highway  —  Erection  of 
Fence — Disputed  Boundary— Plan 
— Evidence  —  Possession  —  Coun- 
terclaim—House Leaning  over  up- 
on Adjoining  Land  —  Injury  to 
Fence  and  Gate— Projecting  Eaves 
— Easement  —  Prescription— Con- 
flicting Evidence  —  FindingB  of 
Judge— Appeal :  Foster  v.  Toronto 
Electric  Light  Co.,  183. 

See  Criminal  Law,  7. 

OATH. 

See  Contract,  1— Criminal  Law,  1— 
Municipal  Corporations,  6. 

OCCUPATION  RENT. 

See  Landlord  and  Tenant,  2. 

OFFICIAL  GUARDIAN. 

See  Devolution  of  Estates  Act— Ven- 
dor and  Purchaser,  6. 
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OIL  LEASES. 

See  Fraud  and  Misrepresentation,  8 — 
Landlord  and  Tenant,  3. 

ONTARIO  SHOPS  REGULATION 
ACT. 

See  Municipal  Corporations,  8. 

ONTARIO  VOTERS'  LISTS  ACT. 

See  Parliamentary  Elections. 

OPTION. 

See  Contract,  5  —  Vendor  and  Pur- 
chaser, 12. 

ORDERS  IN  COUNCIL. 

See  Railway,  4. 

PARENT  AND  CHILD.' 

Conveyance  of  Farm  by  Father  to 
Daughters  —  Agrement  for  Main- 
tenance —  Action  to  Set  aside 
Transaction  —  Understanding  and 
Capacity  of  Grantor — Lack  of  In- 
dependent Advice  —  Absence  of 
Undue  Influence  —  Parties  to  Ac- 
tion —  Status  of  Heir-at-law  of 
Grantor  as  PlaintifT:  Empey  v. 
Fick,  144;  15  O.  L.  R.  19. 

See  Damages  —  Dower  —  Fraudulent 
Conveyance,  2 — Infant,  1 — Master 
and  Servant,  1  —  Pleading,  9 — 
Trusts  and  Trustees,  3. 

PARLIAMENTARY  AGENTS. 
See  Solicitor,  2. 
PARLIAMENTARY  ELECTIONS. 

1.  Ontario  Voters'  Lists  Act  —  Case 

Stated  by  County  Court  Judge — 
"General  Question"  —  Specific 
Cases— Refusal  of  Court  to  Answer 
Questions:  Re  Norfolk  Voters' 
Lists,  743;  15  O.  L.  R.  108. 

2.  Ontario  Voters'  Lists  Act  —  Status 

of  Appellant  —  Residence — Forms 
in  Schedule  to  Act — Effect  of:  Re 
South  Fredericksburgh  Voters' 
Lists,  746. 


PART  PERFORMANCE. 
See  Contract,  8. 

PARTICULARS. 

1.  Petition  of  Right— Commission  on 

Sale  of  Treasury  Bills  and  Bonds 
— Names  of  Purchasers — Dates  of 
Sales — Prices  Paid  —  Particulars 
for  Pleading  —  Delay:  Coates  v. 
The  King,  462. 

2.  Statement  of  Claim  —  Conspiracy- 

Libel  and  Slander  —  Affidavit — 
Amendment— Rule  268— Disclosing 
Evidence:    Pherrill  v.  Sewell,  71. 

3.  Statement  of  Claim— Contract— Ser- 

vices Rendered  —  Sufficiency  of 
Particulars:    Pew  v.  Norris,  1006. 

4.  Statement    of    Claim  —  Injury    to 

Plaintiffs'  Pipes  by  Escape  of  Elec- 
tricity from  Defendants'  Works- 
Defences  —  Damages:  Consumers 
Gas  Co.  v.  Toronto  R.  W.  Co.,  105. 

5.  Statement  of  Claim  —  Professional 

Services— Barrister  and  Solicitor 
— Claim  for  Lump  Sum— Quantum 
Meruit  —  Defence  of  Criminal 
Charge— Other  Services:  Arnold! 
v.  Cockburn,  373. 

6.  Statement  of  Claim  —  Professional 

Services — Compliance  with  Previ- 
ous Order  —  Pleading  —  Evidence: 
Arnold!  v.  Cockburn,  774. 

7.  Statement  of  Defence  —  Action  for 

Alimony— Defence  Alleging  Adult- 
ery of  Wife  — Times  and  Places: 
Switzer  v.  Switzer,  949,  1116. 

See  Evidence,  1— Pleading,  1. 

PARTIES. 

1.  Addition  of  Defendant  —  Agent- 

Authority  —  Costs:  Madgett  v. 
White,  787,  923. 

2.  Assignment     of     Claims  —  Action 

Brought  in  Name  of  Assignors — 
Want  of  Substantial  Interest — In- 
solvency— Motion  to  Dismiss  Ac- 
tion— Security  for  Costs — Author- 
ity of  Solicitors — Correspondence 
— Costs:  Ulsley  and  Horn  v.  To- 
ronto Hotel  oo.,  196. 
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3.  Joinder   of    Defendants — Pleading — 

Joint  Cause  of  Action — Conversion 
— Negligence:  Broom  v.  Town  of 
Toronto  Junction,  750. 

4.  Joinder   of   Defendants— Pleading- 

Joint  Cause  of  Action — Negligence: 
O'Meara  v.  Ottawa  Electric  Co., 
1068. 

5.  Joinder  of   Defendants— Pleading- 

Joint  Cause  of  Action — Negligence 
—Dangerous  Fence  —  Highway- 
Private  Owner— Municipal  Corpor- 
ation: Prouse  v.  Township  of 
West  Zorra  and  Dawes,  682. 

6.  Joinder   of   Defendants — Pleading- 

Joint  Cause  of  Action — Tort:  Col- 
lins v.  Toronto,  Hamilton,  and 
Buffalo  R.  W.  Co.,  Perkins  v.  To- 
ronto, Hamilton,  and  Buffalo  R. 
W.  Co.,  84,  115,  263. 

See  Banks  and  Banking— Company,  5 
—Costs,  15  —  Insurance,  1 — Judg- 
ment, 5 — Landlord  and  Tenant,  1 
— Mortgage,  1— Parent  and  Child 
— Sale  of  Goods,  6— Trusts  and 
Trustees,  3,  4— Venue,  2. 

PARTITION. 

See  Will,  10. 

PARTNERSHIP 

Ostensible  Partnership  —  Infant  Held 
out  as  Partner  —  Creditors  of  Os- 
tensible Partnership — Creditor  of 
Person  Actually  Carrying  on  Busi- 
ness —  Priority  —  Costs  —  Inter- 
pleader: Codville  Georgeson  Co. 
v.  Smart,  466. 
See  Contract,  5,  6— Master  and  Ser- 
vant. 4  —  Receiver,  2  —  Sale  of 
Goods,  6. 

PASSENGERS. 

See  Street  Railways. 

PAYMENT. 

See  Money  Paid — Mortgage,  2. 

PAYMENT   INTO   COURT. 

See  Devolution  of  Estates  Act  -Land- 
lord and  Tenant,  3 — Lis  Pendens 
— Physicians  and  Surgeons — Kail- 
way,  9 — Sale  of  Goods,  1. 


PAYMENT  OUT  OF  COURT. 

See  Costs,  5. 

PERJURY. 

See  Evidence,  2  —  Settlement  of  Ac- 
tions— Vendor  and  Purchaser,  & 

PETITION  OF  RIGHT. 

See  Particulars,  1 — Pleading,  1. 

PHYSICIANS  AND   SURGEONS. 

Services — Operations  and  Medical  At- 
tendance— Quantum  Meruit— Poor 
Patients — Promise  of  Defendants 
to  Pay  for  Services — Scale*  of  Re- 
muneration— Payment  into  Court 
—Costs:     Gibson  v.  Mackay,  108L 

PLEADING. 

1.  Amendment  —  Petition  of  Right- 

Consent  of  Crown — Rules  of  Court 
—Particulars— Commission  on  Sale 
of  Treasury  Bills  and  Bonds- 
Names  of  Purchasers:  Coates  ▼. 
The  King.  522,  628. 

2.  Amendment  at  Trial — Compensation 

for  Improvements — Real  Property 
Limitation  Act  —  Additional  Ert 
dence:  Watson  v.  Town  of  Kin- 
cardine, 1092. 

3.  Counterclaim — Motion  to  Strike  oat 

— Irregularity  —  Co-defendants— 
Convenience— Trial-Relief  Asked 
— Setting  aside  Judgments  —  De- 
clarations of  Ownership  —  Mining 
Leases  —  Agreements :  Armstrong 
v.  Crawford,  381,  534. 

4.  Statement  of  Claim  —  Embarrass- 

ment —  Multifariousness  —  Irre- 
levancy— Pleading  Evidence:  Pip*r 
v.  Ulrey,  607. 

5.  Statement  of  Claim — Irregularity- 

Naming  Place  of  Trial  other  thai 
that  Named  in  Writ  of  Summons 
— Waiver  by  Taking  Proceedings 
in  Action:  Curry  v.  Star  Publish- 
ing Co.,  960. 

6.  Statement  of  Claim  —  Joinder  of 

Causes  of  Action — Claim  on  Guar 
anty — Claim   to   Set  aside  Trans- 


Election  —  Amendment — Lis  Pen- 
dens:    Brock  v.  Crawford,  687. 

7.  Statement  of  Claim  —  Specific  Per- 

formance— Indefiniteness  —  Docu- 
ments —  Rules  275,  469— Amend- 
ment:   Clarkson  v.  Jacobs,  65. 

8.  Statement  of  Claim— Time  for  De- 

livery—Rule 243  (b)—  Several  De- 
fendants Appearing  at  Different 
Times:  McKay  v.  Nipissing  Min- 
ing Co.,  30;  14  O.  L.  R.  457. 

9.  Statement  of  Claim— Undue  Exten- 

sion of  Indorsement  of  Writ  of 
Summons — Inconsistent  Cause  of 
Action— Action  to  Set  aside  Will 
— Contract  of  Testator  with  Child 
— Property  Wrongfully  Obtained 
from  Testator  in  his  Lifetime — 
Amendment:  Mountjoy  v.  Samells, 
605. 

10.  Statement   of   Defence — Motion   to 

Strike  out  Paragraph — Action  for 
Negligence  Resulting  in  Destruc- 
tion by  Fire  of  Plaintiffs'  Build- 
ings— Insurance  Moneys — Applica- 
tion in  Reduction  of  Damages — 
Objection  in  Law:  Methodist 
Church  v.  Town  of  Welland,  687. 

See  Costs,  8,  13 — Defamation,  1— Jury 
Notice — Lis  Pendens  —  Mechanics' 
Liens — Municipal  Corporations,  7 
— Notice  of  Trial  —  Particulars — 
Stay  of  Proceedings,  2  —  Trusts 
and  Trustees,  2. 

POLICE  MAGISTRATE. 

See  Criminal  Law,  9 — Liquor  License 
Act,  1. 

POSTPONEMENT  OF   TRIAL. 

See  Trial,  2— Venue,  1. 

POWER   OF    APPOINTMENT. 


See  Will. 


PRACTICE. 


See  Appeal  to  Court  of  Appeal — Ap- 
peal to  Divisional  Court — Appeal 
to  Supreme  Court  of  Canada — Con- 
solidation of  Actions  —  Contempt 
of  Court — Costs — Defamation — De- 
volution of  Estates  Act — Discon- 
tinuance of  Action  —  Discovery — 


Courts  —  Evidence  —  Execution, 
1,  4 — Extradition — Habeas  Corpus 
— Infant,  1 — J  udgment — J  udgment 
Debtor — Jury  Notice — Lis  Pendens 
— Lunatic — Master  in  Chambers — 
Mechanics'  Liens  —  Mortgage,  1 — 
Notice  of  Trial — Particulars — Par- 
ties —  Pleading  —  Receiver  — 
Seduction — Settlement  of  Actions 
— Solicitor  —  Stay  of  Proceedings 
—Trial  —  Venue  —  Writ  of  Sum- 
mons. 

PRE-NUPTIAL  CONTRACT. 

See  Husband  and  Wife,  5. 

PRESCRIPTION. 
See  Nuisance. 

PRESUMPTION  OF  DEATH. 

See  Executors  and  Administrators,  3. 

PRINCIPAL  AND  AGENT. 

1.  Agent's  Commission  on  Sale  of  Land 

— Finding  Purchaser  —  Sale  by 
Principal  to  Another  —  Terms  of 
Contract — Breach  of  Implied  Con- 
tract to  Accept  Purchase!? — Dam- 
ages —  Quantum  Meruit — Amend- 
ment: Marriott  v.  Brennan,  159; 
14  O.  L.  R.  508. 

2.  Agent's  Commission  on  Sale  of  Min- 

ing Lands — Contract — Condition — 
Payment  of  Part  of  Price — Option 
— Abandonment:  Wiley  v.  Blum, 
565. 

3.  Agent's  Commission  on  Sale  of  Min- 

ing Property  —  Negotiations  for 
Purchase  —  Agent  a  Member  of 
Purchasing  Syndicate  —  No  Con- 
tract Made  —  Subsequent  Contract 
through  another  Agent — Introduc- 
tion by  Plaintiff:  Murray  v.  Craig, 
888. 

4.  Agent's  Commission  on  Sale  of  Min- 

ing Lands  —  Percentage  Rate— On 
what  Amount  Commission  Payable 
— Change  in  Form  of  Transaction 
— Continuity  of  Transaction — Sub- 
stitution of  Purchaser:  Cavanagh 
v.  Glendlnning,  475. 

See  Contract,  3. 
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PRINCIPAL   AND   SURETY. 
See  Guaranty — Mortgage,  3. 

PRIVATE  WAY. 
See  Cemetery — Way. 

PRIVILEGE. 
See  Defamation,  2 — Evidence,  5. 
PRODUCTION  OF  DOCUMENTS. 
See  Evidence,  4,  6. 

PROHIBITION. 
See  Costs,  3. 

PROMOTERS. 
See  Fraud  and  Misrepresentation,  3. 

PROXIES. 
See  Company,  2. 

PUBLIC  HEALTH  ACT. 
See  Municipal  Corporations,  7. 

PUBLIC    INQUIRY. 
See  Municipal  Corporations,  2. 

PUBLIC  PARKS  ACT. 
See  Will,  13. 

PUBLIC   SCHOOLS. 

See  Schools. 

QUANTUM  MERUIT. 

See  Contract,  1,  12  —  Limitation  of 
Actions,  1 — Master  and  Servant,  1 
— Particulars,  5  —  Physicians  and 
Surgeons— Principal  and  Agent,  1. 

QUEBEC  LAW. 
See  Husband  and  Wife,  5. 

RACECOURSE. 
See  Criminal  Law,  8. 


RAILWAY. 

1.  Animals  Killed  on  Track— Electnr 

Railways  Act  —  Ontario  Railway 
Act  —  Duty  to  Fence  —  Passu* 
"along"  a  Public  Highway- 
Negligence:  Gunning  v.  Soati 
Western  Traction  Co.,  285. 

2.  Animals  Killed  on  Track  —  Negli- 

gence— Duty  to  Pence — Lease  bj 
Railway  Company  of  Land  Ad- 
joining Railway— Escape  of  Horses 
therefrom— Covenant  of  Lessee  to 
Erect  and  Maintain  Fences — Owner 
of  Animals  using  Lands  under  Li- 
cense from  Assignee  of  Lessee- 
Escape  of  Animals  Due  to  Negli- 
gence of  Owner  —  Railway  Act 
1903,  sees.  199,  237:  Beck  v.  Can- 
adian Pacific  R.  W.  Co.,  644. 

3.  Damages  "  Sustained  by  Reason  of 

the  Railway  "  —  Timber  Cut  for 
Construction  of  Railway— Limita- 
tion Clause  in  Railway  Act— A* 
tion  not  Brought  within  Six 
Months:  Lumsden  v.  Temiskam- 
ing  and  Northern  Ontario  R.  W 
Commission,  115. 

4.  Bridge    over    Highway    Crossing- 

Protection  of  Public  —  Order  of 
Railway  Committee  of  Privy  Coun- 
cil— Jurisdiction  —  Action  —  In- 
junction —  Declaration  —  Exist- 
ence of  Highway— Harbour— Water 
Lots — Jus  Publicum — Construction 
of  Statutes,  Patents,  and  Agree- 
ments —  Municipal  Corporation- 
Diversion  of  Highway — Expropri- 
ation of  Lands  —  Compensation— 
Navigable  Waters — Order  in  Coun- 
cil Sanctioning  Order  of  Railway 
Committee — Time  for  Commence- 
ment and  Completion  of  Work- 
Variation  of  Order  without  Ap- 
peal: Grand  Trunk  R.  W.  Co.  t. 
City  of  Toronto,  Canadian  Pacific 
R.  W.  Co.  v.  City  of  Toronto,  481 

5.  Injury  to  and  Consequent  Death  of 
Engine-Driver— Intersecting  Rail- 
way Lines— Collision  of  Trains- 
Negligence  of  Servants  of  Railway 
Company  —  Disregard  of  Rules- 
Signals  —  Findings  of  Jury  — 
Judge's  Charge  —  Contributors 
Negligence  —  Action  under  Fatal 
Accidents  Act— Damages:  McKay 
v.  Wabash  R.  R.  Co.,  416. 


£ingine-a river — uoiusion  01  lrniua 
—Negligence— Rules  of  Company- 
Disobedience  of  Deceased  —  Cause 
of  Death  —  Action  by  Widow — 
Findings  of  Jury:  Maycock  v.  Wa- 
bash R.  R.  Co.  and  Grand  Trunk 
R.  W.  Co..  127. 

7.  Injury  to  and  Consequent  Death  of 

Person  Attempting  to  Cross  Track 
—Negligence  —  Failure  to  Give 
Warning  of  Approach  of  Train- 
Findings  of  Jury  —  Admission  of 
Deceased  that  he  Ran  into  Train 
— Contributory  Negligence — Action 
by  Father  and  Administrator- 
Failure  to  Prove  Pecuniary  Loss 
— Nonsuit:  Moir  v.  Canadian  Pa- 
cific R.  W.  Co.,  413. 

8.  Negligence  —  Death  of  Servant  — 

Neglect  to  Keep  Bridge  in  Repair 
— Fault  of  Railway  Company  or 
Officer — Criminal  Responsibility- 
Suggested  Intervention  of  Attorney- 
General— Civil  Action  by  Widow 
of  Servant  to  Recover  Damages 
for  Death — Fatal  Accidents  Act — 
Consent  Judgment — Civil  Remedy 
not  Suspended — Approval  of  Court 
— Apportionment  of  Damages : 
Yilleneuve  v.  Canadian  Pacific  R. 
W.  Co.,  287. 

9.  Purchase   of   Lands   for   Railway — 

Power  of  Tenant  for  Life  to  Con- 
vey—  Order  of  Judge  —  Railway 
Act,  R.  S.  C.  1906  ch.  37,  sees.  184, 
185 — Infant  Remaindermen — Pay- 
ment of  Purchase  Money  into 
Court:  Re  Canadian  Pacific  R.  W. 
Co.  and  Byrne,  278;  15  O.  L.  R.  45. 

10.  Shunting  Car — Injury  to  Conduc- 
tor Crossing  Track  in  Yard — Con- 
sequent Death  —  Proximate  Cause 
of  Injury — Accident — Conjecture — 
Findings  of  Jury — Motion  for  Non- 
suit: Burley  v.  Grand  Trunk  R. 
W.  Co.,  857. 

See  Costs,  5  —  Criminal  Law,  7  — 
Crown,  1 — Master  and  Servant,  7 
— Mines  and  Minerals,  1,  7 — Street 
Railways — Timber. 

RAILWAY    COMMISSIONERS. 

See  Criminal  Law,  7. 

vol.  x.  o.w.B.  ho.  32 — 79 


See  Company,  4  —  Execution,  3 — In- 
fant, 2— Sale  of  Goods,  5.  % 

REAL  PROPERTY  LIMITATION 
ACT. 

See  Limitation  of  Actions,  2,  3,  4 — 
Pleading,  2. 

RECEIVER. 

1.  Action  Brought  by  Receiver  in  his 

own  Name  —  Seizure  of  Property 
in  Hands  of  Receiver — Injunction 
—  Damages  —  Bank  —  Lien  — 
Timber  —  Bank  Act  — Practice — 
Costs:     Craig  v.  Kinch,  28. 

2.  Motion   for,   after   Judgment,   when 

Appeal  Pending  —  Jurisdiction  of 
Court  of  Appeal  —  Partnership — 
Dissolution  —  Receiver  not  Asked 
for  in  Statement  of  Claim  or  at 
Trial — Grounds  for  Motion — Dan- 
ger of  Loss. of  Partnership — Assets 
— Costs:  Embree  v.  McCurdy,  131; 
14  O.  L.  R.  325. 

See  Company,  7— Will,  1. 

RECTIFICATION    OF    CONTRACT, 

See  Vendor  and  Purchaser,  5,  11. 

RECTIFICATION  OF  DEED. 

See  Deed,  2— Husband  and  Wife,  4 — 
Will,  1. 

REDEMPTION. 

See  Assessment  and  Taxes,  5 — Limi- 
tation of  Actions,  2 — Mortgage,  Zr 
4,  6. 

REGISTRY  LAWS. 

See  Crown,  4— Land  Titles  Act. 

RELEASE. 

See  Contract,  9— Guaranty,  1 — Hus- 
band and  Wife,  3 — Landlord  and 
Tenant,  2  —  Mortgage,  3,  6 — Ven- 
dor and  Purchaser,  8. 

RENUNCIATION  OF  PROBATE. 

See  Executors  and  Administrators,  4. 
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REPAIRS. 

See  Trusts  and  Trustees,  7. 

REPEAL  OF  PATENT. 

See  Crown,  4. 

REPLEVIN. 

See  Carriers. 

REPORT. 

See  Costs,  1. 

REPRIEVE. 

See  Criminal  Law,  11. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  7. 

RES  JUDICATA. 

See  Sale  of  Goods,  1. 

RESIDENCE. 

See  Parliamentary  Elections,  2. 

RESOLUTION  OF  COUNCIL. 

See  Municipal  Corporations,  9. 

RESTRAINT  OF  TRADE. 

See  Covenant 

REVIVOR. 

See  Bills  of  Sale  and  Chattel  Mort- 
gages, 1. 

RIPARIAN  OWNERS. 

See  Water  and  Watercourses,  1. 

RIVERS  AND  STREAMS. 

See  Crown,  3  —  Municipal  Corpora- 
tions, 3,  4  —  Water  and  Water- 
courses. 

SALE  OF  GOODS. 

1.  Absence  of  Express  Warranty  — 
Implied  Warranty  —  Quality  of 
Hay — Opportunity    for    Inspection 


— Acceptance  —  Estoppel  —  Divi- 
sion Court  Judgment  —  Evidence 
as  to  Opinion  of  Quality:  Bouck 
v.  Clark,  653. 

2.  Action  for  Price— Defence  Baaed  on 

Failure  of  Title  to  Goods — Implied 
Warranty  of  Title  —  Will  —  Pra 
vision  for  Maintenance  of  Testa- 
tor's Children  in  Hotel  —  Sale  of 
Furniture  in  Hotel  —  Right  of 
Child  to  Object  —  Executor  — 
Powers  of  —  Conduct  —  Estoppel 

—  Contract  —  Lease  —  Offer  to 
Purchase:     Clark  v.  Mott,  940. 

3.  Action   for   Price  —   Warranty  — 

Failure  to  Establish  —  Onus  — 
Evidence  —  Course  of  Dealing: 
Freeman  v.  Cooper,   1025. 

4.  Contract  —  Failure  to  Carry  out  — 

Resale  by  Vendor  —   Conversion 

—  Possession  —  Purchase  Monej 
— Tender  —  Rescission  —  Damages 
— Costs:     Brown  v.  Dulmage,  451. 

5.  Misdescription  —  Deceit  —  Agent 

of  Vendor— Fraud  —  Contract  — 
Proviso  as  to  Representations  — 
Knowledge  of  Defects — Estoppel- 
Ratification  —  Recovery  on  Notes 
Given  for  Price  —  Execution  — 
Sheriff  —  Costs:  Peacock  v.  Bell 
926. 

6.  Proposed     Organization     of     Joint 

Stock  Company  —  Liability  of  Pro- 
moters for  Price  of  Goods  Pur- 
chased for  Proposed  Company  — 
Partnership  —  Agency  —  Agree- 
ment —  Novation  —  Evidence  — 
Joint  Liability  —  Contribution  — 
Parties  —  Costs:  Howard  Stove 
Manufacturing  Co.  v.  Dingman. 
127. 

7.  Threshing  Outfit  —   Incapacity  of 

Engine  and  Boiler  Forming  Part 
of  Outfit  —  Contract  —  Warranty 
— Implied  Warranty  —  Reduction 
In  Purchase  Money  —  Reference- 
Payment  Into  Court  —  Promissory 
Notes  —  Damages:  Bell  v.  Goodi 
son  Thresher  Co.,  445. 

See  Contract,  10— Costs,  3. 
SALE  OF  LAND. 

See  Assessment  and  Taxes,  5 — Devo- 
lution of  Estates  Act — Execution. 
2,  3— Mortgage,  5 — Principal  and 
Agent — Trusts  and  Trustees,  6 — 
Vendor  and  Purchaser. 


SAW  LUGS  DU1V1NG  ACT — SHARES  AND  bHAKEHOLDKKS. 
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SAW  LOGS  DRIVING  ACT. 

See  Division  Courts,  1. 

SCALE  OF  COSTS. 

See  Costs,  6,  7,  8. 

SCHOOLS. 

1.  Membership  of  High  School  Board 
of  Village — Representative  of  Pub- 
lic School  Board  —  Rural  School 
Section  —  Union  School  Section — 
Village  School  Board  —  High 
Schools  Act — Mandamus  —  Costs: 
Re  Rockland  Public  School  Board 
and  Rockland  High  School  Board, 
1002. 

2.  Public  Schools  —  Rural  School  Sec- 
tion —  Acquisition  of  Site  and 
Providing  New  School  House  — 
Award  —  Opposition  to  Site  Select- 
ed —  Meeting  of  Ratepayers  — 
Refusal  to  Sanction  Issue  of  De- 
bentures —  Mandamus  —  Public 
Schools  Act,  1901,  sec.  74— "May" 
— Mandamus  to  Trustees  —  Power 
to  Change  Site  —  Amendments  to 
Act  —  Discretion — Interference  of 
Court:  Re  McLeod  and  Tay  (No. 
11)    School  Trustees,  649. 

SCIRE  FACIAS. 

See  Crown,  4. 

SEAL. 

See   Municipal  Corporations,  9. 

SECRET   PROFITS. 

See  Company,  6 — Fraud  and  Misre- 
presentation, 3. 

SECURITY  FOR  COSTS. 

See  Costs,  9,  10— Evidence,  3— Par- 
ties, 2. 

SEDUCTION. 

Examination  of  Defendant  for  Discov- 
ery— Refusal  to  Answer  as  to  Pro- 
mise of  Marriage  —  Irrelevant 
Question  —  Damages:  Leroux  v. 
Scnnupp,  617;  15  O.  L.  R.  91. 
See  Criminal  Law,  1. 


SENTENCE. 

See  Criminal  Law,   5,  11  —  Liquor 
License  Act,  1. 

SEPARATION. 
See  Husband  and  Wife,  1. 

SEQUESTRATION. 
See  Contempt  of  Court,  3. 

SERVICE  OF  PAPERS. 
See  Contempt  of  Court,  1. 

SERVICE  OF  PROCESS. 
See  Judgment,  3 — Writ  of  Summons. 

SET-OFF. 
See  Carriers — Company,  5 — Costs,  7, 


8. 


SETTLEMENT. 


See  Fraudulent  Conveyance,  2 — Gift 
— Husband  and  Wife,  3,  4 — Insur- 
ance, 2. 

SETTLEMENT   OF   ACTIONS. 

Agreement  for  Compromise — Summary 
Application  to  Enforce — Jurisdic- 
tion of  High  Court — Unperformed 
Terms  of  Agreement — Application 
Made  after  Final  Judgment  —  No 
Agreement  to  Make  Terms  a  Rule 
of  Court  —  Terms  not  Included  in 
the  Relief  Claimed  in  the  Actions 
— Grounds  upon  which  Motion  Re- 
sisted— Perjury  —  Fraud  —  Con- 
cealment— Undue  Pressure  — Fail- 
ure of  Grounds — Costs  of  Applica- 
tion: McLeod  v.  Crawford,  Mc- 
Leod v.  Lawson,  590. 

See  Costs,  11  —  Municipal  Corpora- 
tions, 9. 

SEWER. 

See  Municipal  Corporations,  10,  11. 

SHARES  AND   SHAREHOLDERS. 

See  Company — Trusts  and  Trustees, 
4— Will,  3. 
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SHERIFF — SIREET  RAILWAYS. 
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SHERIFF. 

See  Execution,  2,  3  —  Extradition  — 
Habeas  Corpus,  1 — Sale  of  Gooda, 
5. 

SHIP. 

See  Carriers. 

SHOPS  REGULATION   ACT. 

See  Municipal  Corporations,  8. 

SIDEWALK. 

See  Highway. 

SLANDER. 

See  Costs,  10 — Defamation. 

SOLICITOR. 

1.  Contract  with  Client  —   Share  in 

Fruits  of  Litigation  —  Illegal  Bar- 
gain —  Champerty  —  Contract  to 
Pay  Further  Sum  if  Verdict  Sus- 
tained on  Appeal — Taxation  of  Bill 
— Deduction  of  Sums  in  Addition 
to  Costs  from  Amount  Recovered 
— Unprofessional  Conduct  —  In- 
tervention of  Law  Society:  Re 
Solicitor,  226;  14  O.  L.  R.  464. 

2.  Taxation   of   Costs — Order  for  ob- 

tained by  Solicitors  ex  Parte  — 
Services  Rendered  by  Solicitors  as 
Parliamentary  Agents  —  Presump- 
tion as  to  Professional  Character- 
Absence  of  Tariff — Nature  of  Ser- 
vices Rendered  —  Agreement  for 
Fixed  Remuneration  —  Conflict  of 
Testimony  —  Reference  to  Tax- 
ing Officer  —  Costs:  Re  Solicitors, 
951. 

See  Evidence,  2,  5  —  Executors  and 
Administrators,  2 — Limitation  of 
Actions,  1  —  Particulars,  5 — Par- 
ties, 2. 

SPECIFIC   PERFORMANCE. 

See  Consolidation  of  Actions — Con- 
tract, 8— Pleading,  7  —  Vendor 
and  Purchaser,  2,  3,  5,  6,  8,  9. 

STATED  ACCOUNT. 

See  Judgment,  3. 


STATED  CASE. 
See  Parliamentary  Elections. 

STATUTE  OF  FRAUDS. 

See  Contract,  7,  8 — Trusts  and  Trus- 
tees, 1,  2— Vendor  and  Purchaser, 


STATUTES. 

See  Assessment  and  Taxes,  4, 5— Com- 
pany, 4— Costs,  4 — Division  Courts, 
2 — Injunction,  2 — Mines  and  Min- 
erals, 7 — Trial,  2. 

STAY  OF  EXECUTION. 

See  Contract,  4 — Execution,  4. 

STAY  OF  PROCEEDINGS. 

1.  Action  on  Fire  insurance  Policy- 

Variation  of  Statutory  Condition, 
16  —  Not  "  Just  and  Reasonable " 
—  Onerous  Terms  —  Appraise- 
ment —  Arbitration  —  Expiry  of 
Time  for  Moving  under  Arbitra- 
tion Act,  sec.  6:  Cole  v.  London 
Mutual  Fire  Insurance  Co.,  930. 

2.  Fire  Insurance  Policy— Action  on— 

Arbitration  Act,  sec.  6— Waiver  by 
Pleading  —  Time  for  Applying: 
Cole  v.  Canadian  Fire  Ins.  Co., 
906. 

See  Consolidation  of  Actions  — Con- 
tempt of  Court,  3  —  Dismissal  of 
Action — Judgment,  5. 

STREAM. 
See  Water  and  Watercourses. 

STREET. 

See' Highway. 

STREET  RAILWAYS. 

L.  Injury  to  Passenger — Negligence- 
Contributory  Negligence— Passen- 
gen  Projecting  Body  beyond  Car 
—  Injury  from  Striking  Post  — 
Question  for  Jury  —  Damages  — 
Costs:  Simpson  v.  Toronto  and 
York  Radial  R.  W.  Co.,  33. 


Negligence  —  Findings  of  Jury  — 
Nonsuit:  Cooledge  v.  Toronto  R. 
W.  Co.,  739. 

3.  Injury  to  Person  Attempting  to  Get 

on  Car  and  Consequent  Death  — 
Negligence  —  Findings  of  Jury — 
Contributory  Negligence  —  Ulti- 
mate Negligence  —  Dismissal  of 
Action:  Watkins  v.  Toronto  R.  W. 
Co.,  170. 

4.  Injury  to  Person  Crossing  Track  — 

Negligence  —  Contributory  Negli- 
gence —  Findings  of  Jury  —  In- 
fant —  Dismissal  of  Action:  Hack- 
ett  v.  Toronto  R.  W.  Co.,  25. 

5.  Injury  to  Person  Crossing  Track  — 

Negligence  —  Contributory  Negli- 
gence —  Nonsuit:  Tinsley  v.  To- 
ronto R.  W.  Co.,  1077. 

€.  Injury  to  Person  Falling  from  Car 
— Fare  not  Demanded  by  Conduc- 
tor —  Willingness  to  Pay  Fare  if 
Demanded  —  Status  as  Passenger 
— Duty  of  Conductor  —  Miscon- 
duct —  Proximate  Cause  of  Fall — 
Avoidance  of  Kick  Aimed  by  Con- 
ductor at  Passenger  —  Responsi- 
bility of  Owners  of  Railway  — 
Negligence  —  Contributory  Negli- 
gence: Wells  v.  City  of  Port  Ar- 
thur, 1098. 

See  Assessment  and  Taxes,  4 — Negli- 
gence, 5,  6 — New  Trial. 

SUBMISSION. 

See  Arbitration  and  Award. 

SUBPOENA. 

See  Costs,  12. 

SUBROGATION. 

See  Insurance,  2 — Mortgage,  3. 

SUMMARY  APPLICATION. 

See  Executors  and  Administrators,  2 
— Setlement  of  Actions— Will,  2,  5. 

SUMMARY  JUDGMENT. 

See  Judgment,  4-7. 


See  Criminal  Law,  9. 

SUNDAY. 

Lord's  Day  Act  —  Restaurant-keeper — 
Supplying  Food  —  Candles  and 
Oranges  not  Eaten  on  Premises — 
Conviction  —  Appeal:  Rex  v.  Dev- 
ins,  11. 

SUPREME  COURT  OF  CANADA. 

See  Appeal  to  Supreme  Court  of  Can- 
ada. 

SURGEON. 

See  Physicians  and  Surgeons. 

SURROGATE  COURT. 

See  Jury  Notice,  1. 

TAX  SALE. 

See  Assessment  and  Taxes,  5. 

TAXATION  OF  COSTS. 

See  Costs,  11-14— Solicitor. 

TAXES. 

See  Assessment  and  Taxes. 

TENDER. 

See  Mortgage,  5 — Sale  of  Goods,  4 — 
Vendor  and  Purchaser,  3,  9. 

TERRITORIAL  JURISDICTION. 

See  Costs,  3— Division  Courts,  2. 

TESTIMONIALS. 

See  Injunction,  1. 

THEFT. 

See  Guaranty,  2. 

THIRD  PARTIES. 

See  Costs,  15 — Landlord  and  Tenant, 
1. 

THREATS. 

See  Criminal  Law,  13 — Injunction,  3. 
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TIMBER — TRUSTS   AND  TRUSTEES. 
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TIMBER. 

Destruction  by  Fire — Crown  Lands — 
Timber  License — Renewal — Expiry 
of  License  —  Timber  Vested  in 
Crown  —  Action  by  Licensees  for 
Damages  for  Negligence  in  Oper- 
ation of  Railway:  Gillies  Broth- 
ers Co.  Limited  v.  Temiskaming 
and  Northern  Ontario  Railway 
Commission   (No.  1),  971. 

See  Crown,  1 — Railway,  3 — Receiver, 
1 —  Vendor  and  Purchaser,  5  — 
Water  and  Watercourses,  2. 

TIME. 

See  Appeal  to  Divisional  Court,  1,  2 — 
Appeal  to  Supreme  Court  of  Can- 
ada —  Arbitration  and  Award  — 
Bills  of  Sale  and  Chattel  Mort- 
gages, 2 — Habeas  Corpus,  1 — Jury 
Notice,  1 — Limitation  of  Actions, 
3 — Mechanics'  Liens  —  Mortgage, 
3,  6 — Municipal  Corporations,  6,  8 
— Notice  of  Trial,  1 — Pleading,  8 — 
Railway,  4 — Stay  of  Proceedings — 
Vendor  and  Purchaser,  3,  9,  12 — 
Will,  4. 

TOLL  BRIDGE. 
See  Assessment  and  Taxes,  6. 

TOLLS. 

See  Water  and  Watercourses,  2. 

TORT. 

See  Parties,  5. 

TRADE  COMBINATION.  ' 

See  Criminal  Law,  2. 

TRADE  COMPETITION. 

See  Conspiracy. 

TRADE  NAME. 

Infringement  —  Similarity  —  Distinc- 
tion —  Advertisements  —  Absence 
of  Fraud  or  Deception  —  Passing 
off  Goods:  National  Casket  Co.  v. 
Eckhardt,  74. 


TRESPASS. 

See  Costs,  8 — Crown,  4 — Mines  and 
Minerals  —  Water  and  Water- 
courses— Way,  2. 

TRIAL. 

1.  Jury — Answers  to  Questions  —  In- 

consistent Findings  —  Mistrial: 
Nettleton  v.  Town  of  Prescott,  944. 

2.  Postponement  —  Action  to  Recover 

Possession  of  Mining  Lands — Act 
of  Provincial  Legislature  Passed 
Pendente  Lite  Validating  Title  of 
Defendants — Petition  for  Disallow- 
ance— Grounds  for  Postponement: 
Florence  Mining  Co.  v.  Cobalt  Lake 
Mining  Co.,   38,  225. 

See  Costs,   13 — Criminal    Law — Defa- 
mation,   3 — Jury    Notice — Lunatic 
— New  Trial  —  Notice  of  Trial— 
'         Pleading,  2,  3— Venue. 

TROVER. 

See  Executors  and  Administrators,  L 

TRUSTS  AND  TRUSTEES. 

1.  Action  against  Executors  to  Estab- 

lish Trust  —  Purchase  by  Second 
Mortgagee  of  Mortgaged  Premises 
from  First  Mortgagee  —  Alleged 
Trust  for  Mortgagors  —  Failure 
of  Evidence  to  Establish  —  Unex- 
ecuted Agreement  —  Corroborir 
tion  —  Statute  of  Frauds  —  Pur- 
chase of  Chattels  —  Account:  Bow- 
man v.  Silver,  811. 

2.  Action  of  Ejectment  —  Counterclaim 

for  Declaration  of  Trust  and  to 
Set  aside  Conveyance  as  Fraudu- 
lent —  Improper  Joinder  of  Causes 
of  Counterclaim  —  Amendment  — 
Election  —  Statute  of  Frauds: 
Parker  v.  Tain,  36.  848. 

3.  Assignment  of  Mortgages  by  Father 

to  Daughters  —  Alleged  Trust  in 
Favour  of  Assignor  or  all  His 
Children  —  Action  by  Assignee  of 
Father  for  Declaration  of  Trust- 
Parties  —  Addition  of  Assignor- 
Failure  of  Evidence  to  Establish 
Trust  —  Absence  of  Fraud  — 
Champerty:   Logan  v.   Drew,  234. 


fer  of  his  Portion — Parties — Inter- 
ests of  Remaining  Cestuis  que 
Trust — Terms  of  Trust — Discharge 
of  Trustee  Piecemeal:  Bechtel  v. 
Zinkann,  1075. 

5.  Land  Conveyed  to  Son  of  Tenant — 

Agreement  to  Purchase — Declara- 
tion of  Trusteeship  —  Improve- 
ments —  Conflicting  Evidence  — 
Appeal  —  Duty  of  Appellate  Court 
— Findings  of  Trial  Judge: 
Bishop  v.  Bishop,  177. 

6.  Sale   of   Unproductive   Land  —  Pur- 

chase Money  —  Apportionment  — 
Tenant  for  Life  —  Income — Capi- 
tal —  Interest— Costs:  Re  Childs, 
108. 

7.  Trust  Estate — Expenditure  of  Prin- 

cipal on  Repairs — Consent  of  Bene- 
ficiaries— Leave  of  Court:    Re  He- 
ward's  Trusts,  961. 
See  Fraudulent  Conveyance — Gift  — 
Will,  4. 

ULTIMATE  NEGLIGENCE. 

See  New  Trial — Street  Railways,  3. 

UNDERTAKING. 

See  Costs,  9 — Municipal  Corporations, 
1 — Vendor  and  Purchaser,  9. 

UNDUE  INFLUENCE. 

See  Husband  and  Wife,  4— Parent  and 
Child— Will,  20. 

VACATION. 
See  Mechanics'  Liens,  1. 

VENDOR    AND    PURCHASER. 

1.  Contract  for  Sale  of  Land — Com- 
pletion of  Houses  by  Vendor — Pur- 
chaser to  have  Right,  on  Default 
of  Vendor,  to  Complete  and  De- 
duct Price  from  Balance  of  Pur- 
chase Money — Payment  of  Balance 
of  Cash  —  Refusal  of  Purchaser 
to  Deliver  Mortgage  for  Part  of 
Price,  Houses  being  Incomplete — 
Action  for  Declaration  of  Rights — 
Mandatory  Order  for  Delivery  of 
Mortgage  —  Lien  —  Costs:  Cum- 
mings  v.  Doel,  331,  959. 


ixuu-uuuiputiuut;  wim  icruiEs — ac- 
tion for  Specific  Performance  — 
Refusal  of  Court  to  Adjudge: 
Bowerman  v.  Fraser,  729. 

3.  Contract  for  Sale  of  Land — Construc- 

tion —  Time  of  Essence  —  Delay 
of  Purchaser  in  Tender  of  Pur- 
chase Money  and  Deeds — Delay  of 
Vendor  —  Preparation  of  Convey- 
ance and  Mortgage  —  Misrepre- 
sentation by  Purchaser's  Agent  — 
Statute  of  Frauds  —  Misdescrip- 
tion of  Lot  in  Contract  —  Falsa 
Demonstrate  —  Identity  of  Pre- 
mises —  Deed  Held  in  Escrow  — 
Specific  Performance:  Foster  v. 
Anderson,  531,  998. 

4.  Contract  for  Sale  of  Land — Misre- 

presentations by  Vendor  Inducing 
Contract  of  Purchaser  —  Appro- 
bation after  Discovery  of  Falsity 
— Rescission  —  Damages  for  De- 
ceit —  Possession  —  Costs:  Webb 
v.  Roberts,  962. 

5.  Contract  for  Sale  of  Land— Mistake 

as  to  Quantity  —  Reformation  of 
Contract  —  Specific  Performance 
— Absence  of  Misrepresentation — 
Removal  of  Timber  by  Vendor — 
Deduction  from  Purchase  Money: 
Mclntyre  v.  McLaughlin,  195. 

6.  Contract  for  Sale  of  Land— Offer  in 

Writing — Acceptance  —  Adminis- 
trator of  Estate  —  Consent  of  Of- 
ficial Guardian  —  Binding  Con- 
tract —  Specific  Performance  — 
Perjury:  McCullough  v.  Hughes, 
691. 

7.  Contract  for  Sale  of  Land — Specific 

Performance  —  Correspondence  — 
Offer  —  Quasi-acceptance — Agent: 
Bohan  v.  Galbraith,  143;  15  O.  L. 
R.  37. 

8.  Contract  for  Sale  of  Land — Specific 

Performance — Oral  Understanding 
as  to  Procuring  Release  of  Claim 
for  Dower  —  Addition  to  Written 
Contract  of  Words  "if  in  his  Power 
to  do  so" — Terms  of  Judgment  for 
Conditional  Specific  Performance: 
Toole  v.  Newton,  322. 

9.  Contract  for  Sale  of  Land  —  Specific 

Performance  —  Undertaking  Of 
Purchaser  to  Build  —  Condition — 
Representation   —   Acts  of  Agent 


in 
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of  Vendor  —  Waiver  — Acceptance 
and  Retention  of  Cheque  for  Part 
of  Purchase  Money  —  Time  for 
Making  Payments  —  Time  of  the 
Essence  of  the  Contract — Tender 
of  Formal  Agreement  for  Execu- 
tion by  Vendor:  Bowerman  v. 
Fraser,  229. 

10.  Contract  for  Sale  of  Land  Made 
with  Clerk  of  Vendor's  Agent  — 
Ignorance  of  Vendor  of  Position 
of  Vendee — Kight  to  Repudiate  on 
Discovering  Truth  —  Duration  of 
Agency  —  Termination  of  Author- 
ity —  Vendee  Acting  as  Represen- 
tative of  Actual  Purchaser:  Mc- 
Guire  v.  Graham,  370,  863. 

11.  Contract  for  Sale  of  Mining  Pro- 

perty— Action  to  Recover  Instal- 
ments of  Purchase  Money — Land 
not  Conveyed  to  Purchaser  but 
Possession  Given — Terms  of  Agree- 
ment— Effect  of  Subsequent  Agree- 
ment —  Rectification — Action  for 
Damages  —  Election  to  Treat  Con- 
tract as  Rescinded:  Vivian  v. 
Clergue,  186,  758. 

12.  Option  to  Purchase  Land  —  Per- 
son Holding  Option  Offering  Land 
for  Sale  by  Auction  —  Vendors 
Notifying  Auctioneer  not  to  Pro- 
ceed —  Refusal  of  Auctioneer  to 
Sell  —  Loss  of  Resale — Action  for 
Damages  —  Loss  of  Option  by 
Effluxion  of  Time— Right  to  Chat- 
tels: Bradley  v.  Bradley,  223;  14 
O.  L.  R.  473. 

See  Deed — Principal  and  Agent. 
VENUE. 

1.  Motion    to    Change — Convenience  — 

Witnesses  —  View  —  Costs  — 
Postponement  of  Trial:  Petty- 
piece  v.  Town  of  Sault  Ste.  Marie, 
536,  573. 

2.  Motion  to  Change  —  Residence  of 

Parties— Nominal  Plaintiff  —  Real 
Plaintiff  —  "Party"  —  Prepon- 
derance of  Convenience  —  Witness- 
es— Expense — Costs:  Brigham  v. 
McAllister,  117. 

See  Notice  of  Trial,  2— Pleading,  5. 

VERDICT. 
Seo  Criminal  Law,  6,  10. 


VESTING  OKDER. 

See  Costs,  5. 

VOTERS'  LISTS. 

See  Municipal  Corporations,  5,  €  — 
Parliamentary  Elections. 

WAGES. 

See  Contract,  11 — Master  and  Ser- 
vant, 1. 

WAIVER. 

See  Bills  of  Sale  and  Chattel  Mort- 
gages, 1 — Contract,  11  —  Division 
Courts,  2  —  Habeas  Corpus,  1  — 
Municipal  Corporations,  6  —  No- 
tice of  Trial,  2 — Pleading,  5 — Stay 
of  Proceedings,  2  —  Vendor  and 
Purchaser,  9. 

WAREHOUSE   RECEIPTS. 
See  Banks  and  Banking. 

WARRANTY. 

See  Contract,  5 — Sale  of  Goods,  1,  2, 

3,  7. 

WATER  AND  WATERCOURSES. 

1.  Lands  Bordering  on  Navigable  Lake 

— Rights  of  Riparian  Owner— Re- 
moval of  Sand  or  Gravel  from 
Shore  —  Trespass  —  Injunction- 
Damages:    Servos  v.  Stewart,  525. 

2.  Logs  Floated  over  Stream  —  Tolls 

— Summary  Order  Fixing  —  Past 
t  Tolls  —  Mandamus  —  County 
Court  Judge  —  Refusal  to  Enter- 
tain Application  to  Fix  Tolls:  Re 
Beck  Manufacturing  Co.,  711. 

3.  Navigable  Waters  —  Hamilton  Bay 

— Deed — Grant  of  Wharf  on  one 
Side  of  Slip  —  Derogation  from 
Grant  —  Use  of  Slip  so  as  to  Pre- 
vent Access  to  Wharf  —  Evidence 
of  Mode  of  User  at  Time  of  Grant 
— Admissibility— Injunction:  Ham- 
ilton Steamboat  Co.  v.  MacKay, 
295. 


See  Crown,  3 
tions,  3,  4. 


Municipal  Corpora- 


WAY. 


1.  Private  Way  —  Easement  —  Extin- 
guishment —  Unity  of  Ownership 


— LOLna  Titles  Act:  Mcciellan  v. 
Powassan  Lumber  Co.,  630;  15  O. 
L.*  R.  67. 

2.  Private  Way  —  Trespass  —  Boun- 
dary —  User  —  Evidence — Costs: 
Bickell  v.  Woodley,  7,  515. 

\ 
See  Cemetery — Highway. 

WHARF. 

See  Assessment  and  Taxes,  1 — Water 
and  Watercourses,  3. 

WILL. 

1.  Charge  on  Land — Declaratory  Judg- 

ment—  Reformation  of  Deed — Re- 
moval of  Executor  —  Administra- 
tion— Receiver:  Patching  v.  Ruth- 
ven,  620. 

2.  Construction  —  Allowance  to  Guar- 

dian of  Infants — Additional  to  In- 
fants' Allowances  for  Maintenance 
— Income  of  Estate — Direction  for 
Accumulation  of  Part  —  Annuities 
out  of  Surplus  Income  —  Costs — 
Action  Brought  where  Summary 
Application  Sufficient:  Hardy  v. 
Sheriff,  1045. 

3.  Construction — Bequest  of  Shares  in 

Company  —  Distinction  as  to 
Shares  Held  in  Different  Rights- 
Codicil  —  Direction  that  Legatee 
may  Purchase  Shares  at  Par:  Da- 
vies  v.  Fox,  361. 

4.  Construction — Charitable    Bequest — 

Gift  of  Income  without  Limitation 
of  Time — Disposition  of  Corpus — 
Intention — Perpetuation  of  Trust: 
Re  Chambers,  Chambers  v.  Wood, 
1089. 

5.  Construction — Devise  —  Determina- 

tion of  Nature  of  Estate — Sum- 
mary Application  —  Rule  938 — 
Scope  of:  Re  Cafferty,  1119. 

6.  Construction  —  Devise  —  Estate — 

Fee  Simple  Subject  to  be  Divested 
on  Death  of  Devisee  Leaving 
Children — Rule  in  Shelley's  oase: 
Re  Eagle,  995. 


Remainder  to  Children  after  Ex- 
press Devise  for  Life  —  Rule  in 
Shelley's  Case  —  Purchaser  from 
Mortgagee  of  Life  Tenant — Title 
by  Possession — Limitation  of  Ac- 
tions —  Ejectment  —  Defence  — 
Mesne  Profits — Improvements  un- 
der Mistake  of  Title — Reference — 
Costs:  Bullen  v.  Nesbitt,  119. 

8.  Construction  —  Devise — Life  Estate 

— Power  of  Appointment  to  Child- 
ren in  Fee — Debts  Due  by  Devisee 
of  Life  Estate  Charged  against 
Property  Devised — Charge  against 
Life  Estate  only:  Re  McRae/ 689. 

9.  Construction  —  Devise — Life  Estate 

Power  of  Sale — Disposition  of  Pro- 
ceeds: Re  Silverthorn,  798;  15  O. 
L.  R.  112. 

10.  Construction — Devise — Life  Estate 
to  Widow  with  Power  of  Appoint- 
ment by  Will — Power  of  Sale  given 
to  Executors  with  Consent  of  Wi- 
dow— Quit  Claim  by  Executors  to 
Widow — Conveyance  by  Widow  to 
Child— Will  of  Widow  —  Consent 
Shewn  by  Acceptance  of  Quit 
Claim  —  Conveyance  of  Widow's 
Estate  in  Another  Parcel  —  Exer- 
cise of  Power  of  Appointment — 
Partition:    Burrows  v.  Allen,  179. 

11.  Construction — Devise  of  Farm  and 

House  with  "  Curtilage  and  Out- 
buildings thereof" — Extrinsic  Evi- 
dence to  Shew  Meaning — Intention 
of  Testator  —  Barn  and  Barnyard 
—  Whether  Included  —  Action  — 
Costs:  Thompson  v.  Jose,  173. 

12.  Construction  —  Estate  during  Wi- 
dowhood— No  Devise  over — Widow 
Taking  in  Fee  Subject  to  Bequests 
in  the  Event  of  Re-marriage:  Re 
Morton,    211. 

13.  Construction  —  General  Legacies — 
— Insufficiency  of  Estate  —  Abate- 
ment Ratably  —  Exceptions — Lega- 
cies to  be  Paid  in  Full — Bequest 
of  Half  a  Share  of  Stock— Direc- 
tion for  Sale  of  One  Share — Chari- 
table Bequest  —  Benefit  of  Poor — 
Devise  of  Land  to  Municipal  Cor- 
poration for  a  Public  Park — Pub- 


33 


WINDING-UP— WORK   AND  LABOUR. 


$4 


lie  Parks  Act  —  Mortmain  and 
Charitable  Uses  Act  —  Amending 
Act  of  1902— Construction  —  Ex- 
emptions:    Re  Battershall,  933. 

14.  Construction  —  Gift  of  Real  and 
Personal  Property  to  Widow  for 
Life  "and  then  to  Heirs'* — Fee 
Simple — Absolute  Interest  in  Per- 
sonalty— Rule  in  Shelley's  Case: 
Re  Newbigging,  213. 

15.  Construction  —  Gifts  to  Religious 
Bodies  —  Statutes  of  Mortmain — 
Legislation  Permitting  Societies  to 
Take  Gifts  in  Mortmain—Validity 
of  Gifts — Provision  for  Accumula- 
tion— Right  of  Legatees  to  Imme- 
diate Payment  —  Application  of 
Rule  to  Charities— Lapsed  Gifts- 
Division  as  upon  Intestacy:  Re 
Youart,  373. 

16.  Construction  —  Joint  Stock  Com- 

panies —  Dividends  —  Income  — 
•Revenue  —  Accumulation  —  Capi- 
tal: Toronto  General  Trusts  Cor- 
poration v.  Hardy,  43. 

17.  Construction — Pecuniary  Legacies 
—Specific  Bequests — Identification 
of  Moneys — Recourse  to  General 
Personal  Estate:     Re  Moyer,  3. 

18.  Construction  —  Specific  Bequest  to 

Wife  —  Lapse  by  Predecease  of 
Wife — Residuary  Clauses — Conflict 
— Declaration  of  Intestacy:  Re 
Coy,   884. 

19.  Execution — Procurement  by  Impor- 
tunity —  Influence  Exercised  by 
Sister  over  Dying  Man  —  Setting 
aside  Will  —  Establishment  of 
Earlier  Will  —  Construction— Ac- 
tion —  Costs:  Roman  Catholic 
Episcopal  Corporation  v.  O'Connor, 
76;   14  O.  L.  R.  666. 

20.  Execution— Undue  Influence— Tes- 
tamentary Capacity  —  Evidence — 
Demeanour  of  Principal  Witness 
— Credibility— Character  Evidence 
— Residuary  Bequest  to  Church — 
Alleged  Procurement  by  Minister 
— Dismissal  of  Action — Costs — So- 
licitor and  Client  —  Defendants 
Making  Common  Cause  with 
Plaintiffs — Executors'  Costs:  Ma- 
dill  v.  McConnell,  672. 


See  Executors  and  Administrators- 
Husband  and  Wife,  5 — Insurance, 
4,  6— Notice  of  Trial,  3— Pleading. 
9 — Sale  of  Goods,  2. 

WINDING-UP. 
See  Company. 

WITNESSES. 

See  Contract,  1— Criminal  Law.  12— 
Municipal  Corporations,  2 — Venue. 

WORDS. 

"  Annually  " — See  Insurance,  3. 

"  Any  Licensee  or  Person  Feeling  Ag- 
grieved " — See  Mines  and  Miner- 
als, 2. 

"  Assigns  " — See  Contract,  6. 

"  Business  Assessment ' ' —  See  Assess- 
ment and  Taxes,  1. 

"  Business  Tax  " — See  Assessment  and 
Taxes,  3. 

"  Carry  on  or  be  Engaged  in  Busi- 
ness"— See  Covenant. 

''Curtilage  and  Outbuildings  thereof" 
—See  Will,  11. 

"  Deem  " — See  Insurance,  4. 

"  Exception  " — See  Contract  3. 

"  Gasoline  Kept  or  Stored  in  the  Build- 
ing Insured  " — See  Insurance.  1. 

"  General  Question  " — See  Parliament- 
ary Elections,  1. 

"  House,  Office,  Room,  or  other  Place  " 
— See  Criminal  Law.  8. 

"  Income  Derived  from  the  Mine  "*— 
See  Assessment  and  Taxes.  2. 

"  Liabilities  "—See  Mortgage,  4. 

"May"— See  Schools,  2. 

"  Negotiation  " — See  Banks  and  Bank- 
ing. 

"Occupied  or  Used  Mainly  for  the 
Purposes  of  its  Business"  —  See 
Assessment  and  Taxes,  1. 

"  Party  "—See  Venue,  2. 

"Reservation" — See  Contract,  3. 

"  Signing  Judgment  "—See  Judgment 

3. 
"  Sustained    by    Reason    of   the    Rail- 
way " — See  Railway,  3. 
"Written    Promise" — See   Banks   and 
Banking. 

WORK  AND  LABOUR. 
See  Contract. 
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WORKMEN'S  COMPENSATION  ACT. 
See  Master  and  Servant. 


WRIT  OF  SUMMONS. 

1.  Service  on  Defendant  Company — 
Regularity  —  Rules  146,  159— Ser- 
vice on  Clerk  at  Company's  Office 


— Service  Brought  to  Knowledge  of 
Company:  Eastwood  v.  Harlan, 
460. 
2.  Service  out  of  Jurisdiction  —  Con- 
tract to  be  Performed  in  Ontario 
— Rule  162  —  Conditional  Appear- 
ance: Clarkson  v.  Crawford,  1043/ 
See  Judgment,  3 — Notice  of  Trial,  2 
—Pleading,  5,  9. 


SUPPLEMENT. 


The  following  eaeee  reported  in  Volumes  VIII.  and  IX.  of  the  Ontario  Weekly  Reporter 
are  now  reported  in  the  Ontario  Law  Reports : — 


Amendment:    Stuart  v.  Bank  of  Mont- 
real, 9  O.  W.  R.  741,  822,  14  O.  L. 
R.  487. 
Amendment:    Faulkner  v.  Greer,  9  O. 

W.  R.  773,  14  O.  L.  R.  360. 
Appeal  to  Court  of  Appeal:  Cronkhite 
v.  Imperial  Bank  of  Canada,  9  O. 
W.  R.  684,  14  O.  L.  R.  284. 
Appeal  to  Court  of  Appeal:    Copeland- 
Chatterson   Co.   v.    Business    Sys- 
tems Limited,  9  O.  W.  R.  390,  14 
O.  L.  R.  337. 
Appeal  to  Court  of  Appeal:     Embree 
v.  McCurdy,  9  O.  W.  R.  961,  14  O. 
L.  R.  284. 
Aibitration    and    Award:      Re    Baker 
and  Kelly,  9  O.  W.  R.  136,  14  O.  L. 
R.  623. 
Arbitration   and   Award:      Re   Brown 
and  Town  of  Owen  Sound,  9  O.  W. 
R.  727,  14  O.  L.  R.  627. 
Arbitration  and  Award:    Re  Cavanagh 
and   Canada  Atlantic  R.   W.   Co., 
9  O.  W.  R.  842,  14  O.  L.  R.  523. 
Assessment  and  Taxes:  Re 'J.  D.  Shier 
Lumber    Co.     and    Township    of 
Lawrence,  9  O.  W.  R.  605,  14  O.  L. 
R.  210. 
Assignment  of  Chose  in  Action:    Mills 
v.  Small,  9  O.  W.  R.  421,  14  O.  L. 
R.  105. 
Bigamy:     Rex  v.  Brinley    (or  Brink- 
ley),  9  O.  W.  R.  457,  14  O.  L.  R. 
434. 
Cheque:     Re  Sturgis,  Sturgis  v.  Van- 
Every,  9  O.  W.  R.  663,  14  O.  L.  R. 
77. 
Chose   in  Action:      Mills  v.   Small,   9 

O.  W.  R,  421,  14  O.  L.  R.  105. 
Church:     Re  Archer,  9  O.  W.  R.  652, 

14  O.  L.  R.  374. 
Company:      Manes    Tailoring    Co.    v. 
Willson,  9  O.  W.  R.  209,  14  O.  L. 
R.  89. 
Company:      Monarch    Life    Assurance 
Co.  v.  Brophy,  9  O.  W.  R.  151,  14 
O.  L.  R.  l. 
Company:      National    Malleable    Cast- 
ings Co.  v.  Smith's  Palls  Malleable 
Castings  Co.,   9  O.  W.  R.   165.  14 
O.  L.  R.  22. 


Company:     Re  Ottawa  Cement  Block 
Co.,  Macoun's  Case,  9  O.  W.  R.  409, 
14  O.  L.  R.  389. 
Company:       Re     Peterborough     Cold 
Storage  Co.,  9  O.  W.  R.  850,  14  O. 
L.  R.  475. 
Conspiracy:     Rex  v.  Master  Plumbers 
and    Steam    Fitters'    Co-operative 
Association    Limited   and  Central 
Supply     Association     of     Canada 
Limited,  9  O.  W.  R.  450,  14  O.  L. 
R.  295. 
Conspiracy:     Metallic  Roofing  Co.  of 
Canada  v.  Jose,  9  O.  W.  R.  786,  14 
O.  L.  R.  156. 
Constable:     Thomas  v.  Canadian  Paci- 
fic R.  W.  Co.,  Bush  y.  Canadian 
Pacific  R.  W.  Co.,  8  O.  W.  R.  93, 
14  O.  L.  R.  55. 
Constitutional  Law:     Rex  v.  Brinley 
(or  Brinkley),  9  O.  W.  R.  4o7,  14 
O.  L.  R.  434. 
Constitutional  Law:     Crawford  v.  Til- 
den,  9  O.  W.  R.  781,  14  O.  L.  R. 
572. 
Constitutional  Law:     Rex  v.  Chisholm, 

9  O.  W.  R.  914,  14  O.  L.  R.  178. 
Contract:    National  Malleable  Castings 
Co.  t.  Smith's  Falls  Malleable  Cast- 
ings Co.,  9  O.  W.  R.  165,  14  O.  L. 
R.  22. 
Contract:    Monarch  Life  Assurance  Co. 
v.  Brophy,  9  O.  W.  R.  151,  14  O.  L. 
R.  1. 
Contract:  Mercier  v.  Campbell,  9  0.W 

R.  101,  14  O.  L.  R.  639. 
Contract:    Gould  v.  McCrae,  9  O.  W.  R. 

626,  14  O.  L.  R.  194. 
Costs:      Re    Sturgis.    Sturgis   v.   Van 
Every,  9  O.  W.  R.  663,  14  O.  L.  R. 
77. 
Costs:     Rex  v.  Holmes,  9  O.  W.  R.  75©. 

14  O.  L.  R.  124. 
County    Court    Appeal:       Mercier   t. 
Campbell,  9  O.  W.  R.  101,  14  O.  L. 
R.  639. 
Covenant:     Carpenter  v.  Carpenter,  9 

O.  W.  R.  862.  15  O.  L.  R.  9. 
Covenant:     Anderson  v.  Ross,  9  O.  W. 
R.  681,  14  O.  L.  R.  683. 
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Criminal  Law:     Rex  v.  Colahan,  9  O. 

W.  R.  661,  14  O.  L.  R.  379. 
Criminal  Law:    Rex  v.  Master  Plumb- 
ers and  Steam  Fitters'  Co-operative 

Association    Limited    and  Central 

Supply     Association     of     Canada 

Limited,  9  O.  W.  R.  460,  14  O.  L. 

R.  295. 
Criminal   Law:      Rex  v.   Brinley    (or 

(Brinkley),  9  O.  W.  R.  457,  14  O. 

L.  R.  434. 
Criminal   Law:     Rex  v.  O'Gorman,  9 

O.  W.  R.  928,  14  O.  L.  R.  102. 
Criminal  Law:     Rex  v.  Hays,  9  O.  W. 

R.  488,  14  O.  L.  R.  201. 
Crown  Patent:      Drulard  v.  Welsh,  9 

O.  W.  R.  491,  14  O.  L.  R.  54. 
Damages:     Faulkner  v.  Greer,  9  O.  W. 

R.  773,  14  O.  L.  R.  360. 
Damages:     Muma  v.  Canadian  Pacific 

R.  W.  Co.,  9  O.  W.  R.  475,  14  O.  L. 

R.  147. 
Devolution  of  Estates  Act:    Re  Stains- 

by,  9  O.  W.  R.  839,  14  O.  L.  R.  468. 
Discovery:     Right  of  Way  Mining  Co. 

v.  La  Rose  Mining  Co.,  9  O.  W.  R. 

678,  14  O.  L.  R.  80. 
Division  Courts:  Re  Errington  v.  Court 

Douglas  No.   27    Canadian  Order 

of  Foresters,    9  O.  W.  R.  675,  14 

O.  L.  R.  75. 
Dower:     Re  Smithers,  9  O.  W.  R.  819, 

14  O.  L.  R.  536. 
Dower:     Jones  v.  Shortreed,  9  O.  W. 

R.  705,  14  O.  L.  R.  142. 
Easement:     Ruetsch  v.  Spry,  9  O.  W. 

R.  696,  14  O.  u.  R.  233. 
Eating  Houses:  Re  Campbell  and  City 

of  Stratford,  9  O.  W.  R.  115,  345, 

14  O.  L.  R.  184. 
Estoppel:     Gentles  v.  Canadian  Pacific 

R.  W.  Co.,  9  O.  W.  R.  601,  14  O.  L. 

R.  286. 
Evidence:     Howland  v.  Macdonald,  9 

O.  W.  R.  337,  14  O.  L.  R.  110. 
Evidence:     Re  Hamilton  Terminal  R. 

W.  Co.  and  Whipple,  9  O.  W.  R. 

463,  14  O.  L.  R.  117. 
Evidence:     Cuff  v.  Frazee,  9  O.  W.  R. 

691,  14  O.  L.  R.  263. 
Factories  Act:     Jones  v.  Morton  Co., 

9  O.  W.  R.  500,  14  O.  L.  R.  402. 
Fixtures:    Cronkhlte  v.  Imperial  Bank 

of  Canada,  9  O.  W.  R.  326,  14  O.  L. 

R.  270. 
Husband  and  Wife:  Faulkner  v.  Greer, 

9  O.  W.  R.  24,  773,  14  O.  L.  R.  360. 


Infant:  Louden  Manufacturing  Co.  v. 
Milmine,  9  O.  W.  R.  829,  14  O.  L. 
R.  532. 

Injunction:  Copeland-Chatterson  Co. 
v.  Business  Systems  Limited,  9  O. 
W.  R.  390,  14  O.  L.  R.  337. 

Inspection  of  Mine:  Right  of  Way 
Mining  Co.  v.  La  Rose  Mining  Co., 
9  O.  W.  R.  678,  14  O.  L.  R.  80. 

Insurance:  Pense  v.  Northern  Life 
Assurance  Co.,  9  O.  W.  R.  646,  14 
O.  L.  R.  613. 

Insurance:  Re  Kemp,  John&on  v. 
Ancient  Order  of  United  Work- 
men, 9  O.  W.  R.  899,  14  O.  L.  R. 
424. 

Insurance:  Hawthorne  ft  Co.  v.  Can- 
adian Casualty  and  Boiler  Insur- 
ance Co.,  9  O.  W.  R.  809,  14  O.  L. 
R.  166. 

Insurance:  Boulter- Davies  Co.  v.  Can- 
adian Casualty  and  Boiler  Insur- 
ance Co.,  9  O.  W.  R.  809,  14  O.  L. 
R.  166. 

Insurance:  Re  Canadian  Order  of 
Home  Circles  and  Smith,  9  O.  W. 
R.  738,  14  O.  L.  R.  322. 

Interest:  Re  Sturgis,  Sturgis  v.  Van- 
Every,  9  O.  W.  R.  663,  14  O.  L.  R. 
77. 

Judgment:  Hyslop  v.  Ostrom,  9  O.  W. 
R.  933,  14  O.  L.  R.  136. 

Jury  Notice:  Nixon  v.  Mundett,  9  O. 
W.  R.  400,  14  O.  L.  R.  343. 

Justice  of  the  Peace:  Rex  v.  Hudgins, 
9  O.  W.  R.  298,  376,  14  O.  L.  R.  139. 

Justice  of  the  Peace:  Rex  v.  Holmes, 
9  O.  W.  R.  750,  14  O.  L.  R.  124. 

Landlord  and  Tenant:  Cronkhlte  v. 
Imperial  Bank  of  Canada,  9  O.  W. 
R.  326,  14  O.  L.  R.  270. 

Landlord  and  Tenant:  Morris  v.  Cairn- 
cross,  9  O.  W.  R.  918,  14  O.  L.  R. 
544. 

Life  Insurance:  Re  Kemp,  Johnson  v. 
Ancient  Order  of  United  Workmen, 
9  O.  W.  R.  899,  14  O.  L.  R.  424. 

Life  Insurance:  Pense  v.  Northern 
Life  Assurance  Co.,  9  O.  W.  R. 
646,  14  O.  L.  R.  613. 

Life  Insurance:  Re  Canadian  Order 
of  Home  Circles  and  Smith,  9  O. 
W.  R.  738,  14  O.  L.  R.  322. 

Light:  Ruetsch  v.  Spry,  9  O.  W.  R. 
696,  14  O.  L.  R.  233. 

Limitation  of  Actions:  Iredale  v. 
Loudon,  8  O.  W.  R.  963.  14  O.  L. 
R.  17. 
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Limitation    of    Actions:      Drulard    v. 

Welsh,  9  O.  W.  R.  491,  14  O.  L.  R. 

54. 
Liquor  License  Act:     Rex  v.  Hudgins, 

9  O.  W.  R.  298,  376,  14  O.  L.  R. 

139. 
Liquor  License  Act:     Re  Frawley  and 

Town  of  Orillia,  9  O.  W.  R.  365, 

14  O.  L.  R.  99. 
Local  Improvement  Rates:     Re  Taylor 

and  Martyn,  9  O.  W.  R.  666,  14  O. 

L.  R.  132. 
Local  Option  By-law:     Re  Cleary  and 

Township  of  Nepean,  9  O.  W.  R.  . 

406,  14  O.  L.  R.  392. 
Local  Option  By-law:     Re  Rickey  and 
"     Township  of  Marlborough,  9  O.  W. 

R.  563,  930,  14  0.  L.  R.  587. 
Local  Option  By-law:     Re  Armour  and 

Township  of  Onondaga,  9  O.  W.  R. 

833,  14  O.  L.  R.  606. 
Malicious     Arrest     and     Prosecution: 

Thomas  v.  Canadian  Pacific  R.  W. 

Co.,  Bush  v.  Canadian  Pacific  R. 

W.  Co.,  8  O.  W.  R.  93,  14  O.  L.  R. 

65. 
Mandamus:     Re  Robertson  and  Grand 

Trunk  R.  W.  Co.,  9  O.  W.  R.  629, 

14  O.  L.  R.  497. 
Master   and   Servant:     Gould   v.   Mc- 

Crae,  9  O.  W.  R.  626,  14  O.  L.  R. 

194. 
Master  and  Servant:     Bradd  v.  Whit- 
ney, 9  O.  W.  R.  656,  14  O.  L.  R. 

415. 
Master  and  Servant:    Jones  v.  Morton 

Co.,  9  O.  W.  R.  500,  14  O.  L.  R.  402. 
Master  and  Servant:     Cuff  v.  Frazee, 

9  O.  W.  R.  691,  14  O.  L.  R.  263. 
Mechanics'   Liens:      Crawford   v.   Til- 
den,  9  O.  W.  R.  781,  14  O.  L.  R. 

672. 
Mechanics'  Liens:     Dunn  v.  McCallum, 

9  O.  W.  R.  33,  316,  766,  14  O.  L.  R. 

249. 
Money  in  Court:     Re  Sturgis,  Sturgis 

v.  Van  Every,  9  O.  W.  R.  663,  14 

O.  L.  R.  77. 
Mortgage:    Jones  V.  Shortreed,  9  O.  W. 

R.  705,  14  O.  L.  R.  142. 
Mortgage:     Re  Taylor  and  Martyn,  9 

O.  W.  R.  666,  14  O.  L.  R.  132. 
Mortmain:     Re  Archer,  9  O.  W.  R.  652, 

14  O.  L.  R.  374. 
Municipal  Corporations:     Re  Frawley 

and  Town  of  Orillia,  9  O.  W.  R. 

365,  14  O.  L.  R.  99. 


Municipal    Corporations:  •   Re    Camp- 
bell and  City  of  Stratford,   9   O. 

W.  R.  115,  345,  14  O.  L.  R.  184. 
Municipal   Corporations:      Re    Rickey 

and  Township  of  Marlborough,  9 

O.  W.  R.  563,  930,  14  O.  L.  R.  587. 
Municipal  Corporations:     Re  Armour 

and  Township  of  Onondaga,  9  O. 

W.  R.  833,  14  O.  L.  R.  606. 
Municipal      Corporations:        Rex     v. 

Chisholm,  9  O.  W.  R.  914,  14  O.  L. 

R.  178. 
Municipal    Corporations:      Soulsby    v. 

City  of  Toronto,  9  O.  W.  R.  871, 

15  O.  L.  R.  13. 
Municipal    Corporations:      Re    Brown 

and  Town  of  Owen  Sound,  9  O.  W. 

R.  727,  14  O.  L.  R.  627. 
Municipal    Corporations:      Re    Cleary 

and  Township  of  Nepean,  9  O.  W. 

R.  406,  14  O.  L.  R.  392. 
Municipal    Elections:       Rex    ex    reL 

Armstrong  v.  Garratt,  9  O.  W.  R. 

636,  14  O.  L.  R.  395. 
Municipal     Elections:     Rex     ex     reL 

Armour  v.  Peddle,  9  O.  W.  R.  393, 

14  O.  L.  R.  339. 
Negligence:     Yeates  v.  Grand  Trunk 

R.  W.  Co.,  9  O.  W.  R.  423,  14  O.  L. 

R.  63. 
Negligence:     Jones  v.   Morton  Co^  * 

O.  W.  R.  600,  14  O.  L.  R.  402. 
Negligence:      Soulsby  v.   City   of  To- 
ronto, 9  O.  W.  R.  871,  15  O.  L.  R. 

13. 
Negligence:      Wallingford    v.    Ottawa 

Electric  R.  W.  Co.,  9  O.  W.  R  495, 

14  O.  L.  R.  383. 
Negligence:  Mama  v.  Canadian  Pacific 

R.  W.  Co.,  9  O.  W.  R.  475,  14  O.  L. 

R.  147. 
Negligence:     Bradd  v.  Whitney,  9  O. 

W.  R.  656%  14  O.  L.  R.  415. 
Negligence:     Cuff  v.  Fraiee,  9  O.  W. 

R.  691,  14  O.  L.  R.  263. 
New  Trial:    Cuff  v.  Fraiee,  9  O.  W.  R 

691,  14  O.  L.  R.  263. 
New   Trial:      Clarke  v.   Union   Stock 

Underwriting  Co.  of  Peterborough, 

9  O.  W.  R.  486,  14  O.  L.  R.  198. 
Parliamentary    Elections:       Re    Port 

Arthur  and  Rainy  River  Provinci- 
al Election,  Preston  v.  Kennedy. 

9  O.  W.  R.  347,  14,0.  L.  R.  345. 
Parties:     Mills  v.  Small,  9  O.  W.  R 

421,,  14  O.  L.  R.  105. 
Parties:  Faulkner  v.  Greer,  5  O.  W.  R 

773,  14  O.  L.  R.  360. 
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Pleading:  Stuart  v.  Bank  of  Montreal, 
9  O.  W.  R.  741,  822,  14  O.  L.  R. 
487. 

Police  Magistrate:  Rex  v.  Holmes,  9 
0.  W.  R.  750,  14  O.  ju.  R.  124. 

Principal  and  Agent:  Gentles  v.  Can- 
adian Pacific  R.  W.  Co.,  9  O.  W,  R. 
601,  14  O.  L.  R.  286. 

Prison:  Rex  v.  Colahan,  9  O.  W.  R. 
661.  14  O.  L.  R.  379. 

Private  Way:  Re  Hamilton  Termin- 
al R.  W.  Co.  and  Whipple,  9  O. 
W.  R.  463,  14  O.  L.  R.  117. 

Railway:  Rex  v.  Hays,  9  O.  W.  R. 
488,  14  O.  L.  R.  201. 

Railway:  Canadian  Pacific  R.  W.  Co. 
v.  Grand  Trunk  R.  W.  Co.,  9  O.  W. 
R  158,  14  O.  L.  R.  41. 

Railway:  Thomas  v.  Canadian  Pacific 
R.  W.  Co.,  Bush  v.  Canadian  Paci- 
fic R.  W.  Co.,  8  O.  W.  R.  93,  14  O. 
L.  R.  55. 

Railway:  Yeates  v.  Grand  Trunk  R. 
W.  Co.,  9  O.  W.  R.  423,  14  O.  L.  R. 
63. 

Railway:  Re  Cavanagh  and  Canada 
Atlantic  R.  W.  Co.,  9  O.  W.  R.  842, 
14  O.  L.  R.  523. 

Railway:  Muma  v.  Canadian  Pacific 
R.  W.  Co.,  9  O.  W.  R.  475,  14  O. 
L.  R.  147. 

Railway:  Re  Robertson  and  Grand 
Trunk  R.  W.  Co.,  9  O.  W.  R.  629, 
14  O.  L.  R.  497. 

Railway:  McKenzie  v.  Grand  Trunk 
R.  W.  Co.,  Dickie  v.  Grand  Trunk 
R.  W.  Co.,  9  O.  W.  R.  778,  14  O.  L. 
R.  671. 

Railway:  Crawford  v.  Tilden,  9  O.  W. 
R.  781,  14  O.  L.  R.  572. 

Restraint  of  Trade:  Anderson  v.  Ross, 
9  O.  W.  R.  681,  14  O.  L.  R.  683. 

Restraint  of  Trade:  Carpenter  v.  Car- 
penter, 9  O.  W.  R.  862,  15  O.  L.  R. 
9. 

Sale  of  Bread:  Rex  v.  Chisholm,  9  O. 
W.  R.  914,  14  O.  L.  R.  178. 

Sale  of  Goods:  Louden  Manufactur- 
ing Co.  v.  Milmine,  9  O.  W.  R. 
829,  14  O.  L.  R.  532. 

Settlement:  Howland  v.  Macdonald, 
9  O.  W.  R.  337,  14  O.  L.  R.  110. 

Solicitor:  De  Santis  v.  Canadian  Paci- 
fic R.  W.  Co.,  9  O.  W.  R.  331,  14 
O.  L.  R.  108. 

Specific  Performance:  Crabbe  v.  Little, 
Moses  v.  Little,  9  O.  W.  R.  551,  14 
O.  L.  R.  631. 


Specific  Performance:    Canadian  Paci- 
fic R.  W.  Co.  v.  Grand  Trunk  R. 

W.  Co.,  9  O.  W.  R.  158,  14  O.  L.  R. 

41 
Statute  of  Frauds:     Gould  v.  McCrae, 

9  O.  W.  R.  626,  14  O.  L.  R.  194. 
Statute  of  Frauds:     Mercier  v.  Camp- 
bell, 9  O.  W.  R.  101,  14  O.  L.  R. 

639. 
Stay  of  Proceedings:     Embree  v.  Mc- 

Curdy,  9  O.  W.  R.  961,  14  O.  L.  R. 

284. 
Street  Railways:     Wallingford  v.   Ot- 
tawa Electric  R.  W.  Co.,  9  O.  W. 

R.  495,  14  O.  L.  R.  383. 
Timber:     Faulkner  v.  Greer,  9  O.  W. 

R.  241,  773,  14  O.  L.  R.  360. 
Trade  Union:     Metallic  Roofing  Co.  of 

Canada  v.  Jose,  9  O.  W.  R.   786, 

14  O.  L.  R.  156. 
Vendor    and    Purchaser:     .Crabbe    v. 

Little,  Moses  v.  Little,  9  O.  W.  R. 

551,  14  O.  L.  R.  631. 
Vendor    and    Purchaser:      Mercier  v. 

Campbell,  9  O.  W.  R.  101,  14  O.  L. 

R.  639. 
Vendor  and  Purchaser:  Re  Taylor  and 

Martyn,  9  O.  W.  R.  666,  14  O.  L.  R. 

132. 
Venue:     Rex  v.  O'Gorman,  9  O.  W.  R. 

928,   14  O.  L.  R.  102. 
Voters'   Lists:      Re   Port.  Arthur   and 

Rainy   River   Provincial   Election, 

Preston  v.   Kennedy,  9  O.   W.   R. 

347,  14  O.  L.  R.  345. 
Waiver:     Faulkner  v.  Greer,  9  O.  W. 

R.  241,  773,  14  O.  L.  R.  360. 
Waste:     Morris  v.  Cairncross,  9  O.  W. 

R.  918,  14  O.  L.  R.  544. 
Way:  Re  Hamilton  Terminal  R.  W.  Co. 

and  Whipple,  9  O.  W.  R.  463,  14 

O.  L.  R.  117. 
Will:     Re  Janson,  9  O.  W.  R.  278,  14 

O.  L.  R.  82. 
Will:     Re  Livingston,  9  O.  W.  R.  333, 

14  O.  L.  R.  161. 
Will*     Re  Moir,  9  O.  W.  R.  858,  14  O. 

L.  R.  541. 
Will:     Re  Quay,  9  O.  W.  R.  823,  14  O. 

L.  R.  471. 
Will:     Re  Miles,  9  O.  W.  R.  555,  14 

O.  L.  R.  241. 
Will:     Re  Stainsby,  9  O.  W.  R.  839,  14 

O.  L.  R.  468. 
Will:     Re  Archer,  9  O.  W.  R.  652,  14 

O.  L.  R.  374. 


